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I .  INTRODUCTION

Mechanisms f o r  r e g u l a t i n g  the l e g a l  p r o f e s s i o n  v a ry  from s t a t e  to 

s t a t e .  T h i r t y  s t a t e s ,  i n c l u d i n g  the S t a t e  o f  A la s k a ,  and the D i s t r i c t  

o f  Columbia have e s t a b l i s h e d  i n t e g r a t e d  bar a s s o c i a t i o n s  to  f u l f i l l  

c e r t a i n  o f  t h e s e  r e g u l a t o r y  r e s p o n s i b i l i t i e s .  In ord er  *r p r a c t i c e  

law in an i n t e g r a t e d  bar s t a t e ,  one must be a member o f  the ba r a ss o ­

c i a t i o n .  Til ls  mandatory membership requirement v e s t s  an i n t e g r a t e d
$  C V  &bar a s s o c i a t i o n  wiLh c e r t a i n  admission,  l i c e n s i n g ,  and d i s c i p l i n a r y  

fu n c t i o n s .  The 20 remaining s t a t e s  have non i n t e g r a t e d  ba r a s s o c i a ­

t i o n s .  In t h e s e  s t a t e s  membership in tlie s t a t e  bar a s s o c i a t i o n  i s  

vo lu n ta r y  and such a s s o c i a t i o n s  s e r v e  p r i m a r i l y  as  s o c i a l  c l u b s ,  

in n o n i n te g r a tc d  s t a t e s ,  Lhe r e g u l a t i o n  of  the l e g a l  p r o f e s s i o n  i s  

g e n e r a l l y  the r e s p o n s i b i l i t y  o f  the supreme court:.  The court  t y p i c a l l y  

e s t a b l i s h e s  a board or commission f o r  t h i s  purpose.  In a few nonin- 

t e g r a te d  s t a t u s ,  the  a t t o r n e y  g e n e r a l ' s  o f f i c e  i s  r e s p o n s i b l e  fo r  the 

d i s c i p l i n a r y  f u n c t i o n .
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I I .  THE ALASKA BAR ASSOCIATION

The i n t e g r a t e d  s t a t u s  o f  the Ala ska  Bar A s s o c i a t i o n  was e s t a b l i s h e d  

in  1955 through the  l e g i s l a t i v e  enactment o f  the  A l a s k a  I n t e g r a t e d  Bar 

A c t . l  P r i o r  to  th e  i n t e g r a t i o n  o f  the A la s k a  Bar A s s o c i a t i o n ,  the 

j u d i c i a r y  was v e s t e d  with the d i s c i p l i n a r y  f u n c t i o n ,  w h i l e  the a t t o r n e y  

g enera l  was r e s p o n s i b l e  f o r  the admissions  f u n c t i o n .  The A la s k a  I n t e ­

g r a te d  Bar A ct  was introduced by R e p r e s e n t a t i v e  K ala m arid es  as a r e s u l t  

o f  numerous c o m p la in ts  a r i s i n g  out o f  the t h e n - e x i s t i n g  d i s c i p l i n a r y  

and adm is s ion p r a c t i c e s .  In 1955 the t e r r i t o r i a l  l e g i s l a t u r e ,  co n c lu d ­

ing th a t  such m a t t e r s  could be b e t t e r  handled by the la w y e r s  them selves ,  

e s t a b l i s h e d  the i n t e g r a t e d  bar i n  A la s k a .

Pursuant to A la s k a  s t a t u t e ,  the A la s k a  Bar A s s o c i a t i o n  i s  governed 

by a nine-member board of  Governors.  The Board o f  Governors s e r v e  

without s a l a r y  and a r e  e l e c t e d  by the membership a t  l a r g e .  As s t a t u t e  

r e q u i r e s  the Board o f  Governors to be e l e c t e d  from th e  membership, 

th e re  a r e  no l a y  pe rsons  on the board. Rules c o n c e r n i n g  admission,  

d i s c i p l i n e ,  and d e f i n i t i o n  o f  th e  p r a c t i c e  o f  law must be embodied in  

the A la s k a  Bar R u l e s . 2 Although the Board o f  Governors  i s  empowered 

to approve and recommend Ala ska  Bar R u l e s ,  the A la s k a  Supreme Court 

i s  v e s t e d  w i th  the a u t h o r i t y  to promulgate those  r u l e s .  The Board ol" 

Governors may adopt bylaws anil r e g u l a t i o n s  c o n s i s t e n t  w i th  the Ala ska  

Bar R ules ;  however,  such bylaws and r e g u l a t i o n s  a r e  s p e c i f i c a l l y  

exempt from the requirements o f  the Administra  e P ro c ed ure  Act.

ISee AS 08.08.010, et sw[..

2To date no r u l e  h a s  b ee n  d e v e lo p e d  w h ic h  w o u ld  d e f i n e  th e  

p r a c t i c e  o f  la w .
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The scheme f o r  adopting  Bar Rules  and bylaw s and r e g u l a t i o n s  

c o n s i s t e n t  w i th  those  Bar Rules r e f l e c t s  the r o l e s  o f  the Alaska  Bar 

A s s o c i a t i o n  and the Supreme Court  in  r e g u l a t i n g  the l e g a l  p r o f e s s i o n .  

In e s s e n c e ,  th e  Supreme Court has the u l t i m a t e  rule-making  a u t h o r i t y

in  a d m is s io n s ,  l i c e n s i n g ,  and d i s c i p l i n e .  The Board o f  Governors con­

d u c ts  a d j u d i c a t o r y  h e a r i n g s ,  but  i s  p r i m a r i l y  r e l e g a t e d  to recommend­

in g  a p p r o p r i a t e  a c t i o n  to the Supreme Court .

I I I .  SHOULD THE INTEGRATED STATUS OF THE ALASKA BAR ASSOCIATION BF, 
CONTINUED

During the  1980 l e g i s l a t i v e  s e s s i o n ,  the House J u d i c i a r y  Committee 

i s  sched ule d  to conduct a sun set  re v iew  o f  the A la ska  Bar A s s o c i a t i o n .  

Pursuant to  the  sunset  s t a t u t e ,  t h i s  committee i s  re quir e d  to submit 

to the Speaker o f  the House a r e p o r t  s p e c i f y i n g  i t s  f i n d i n g s  and recom­

mendations as to the cont inuance or te rm in a t io n  o f  the A s s o c i a t i o n .

This  reporL must be submitted no .Later than the 60th day of  the l e g i s ­

l a t i v e  s e s s i o n .  As a r e s u l t  o f  th e s e  r e s p o n s i b i l i t i e s ,  p re l i m in ary  

c o n s i d e r a t i o n  should be g iv en  to the adva nta g es  and d is a d v a n ta ge s  o f  

both i n t e g r a t e d  and non i n t e g r a t e d  bar  sy stem s.

The primary d is a d v a n ta ge  o f  the non i n t e g r a t e d  bar system i s  that  

i t  r e q u i r e s  the esta b l i sh m en t  o f  a s ta L e  bure au cra cy to provide  for  

the ad mission,  l i c e n s i n g  and d i s c i p l i n i n g  o f  tho se  a u th o r iz e d  to prac­

t i c e  law in  the  s t a t e .  Any in c r e a s e d  ta x p a y e r  c o s t s  r e s u l t i n g  from 

such a move must be c a r e f u l l y  a n a l y s e d .

Other p r o f e s s i o n s  re g u la te d  by s t a t e  a g e n c i e s  a re  s u b j e c t  to 

nominal annual l i c e n s i n g  f e e s .  For example,  a p h y s i c i a n  Is subject to 

a $50 f e e ,  w h i l e  la w y e r s ,  $180. The e x t e n t  to which th ese  nominal

A. Co st  F a c to r



f e e s  d e f r a y  t h e  c o s ts  o f  r e g u l a t i n g  t h e  p r o f e s s io n  i s  s i g n i f i c a n t .

I f  t a x p a y e r s  support  most o f  the c o s t s  o f  r e g u l a t i n g  a l l  p r o f e s s i o n s  

but f o r  the l e g a l  p r o f e s s i o n ,  what j u s t i f i e s  t h i s  d i f f e r e n t i a t i o n .  

Furthermore,  should i t  be determined t h a t  i t  i s  more e x p e n s i v e  to 

r e g u l a t e  la w y e rs  than d o c t o r s ,  the  burden on the t a x p a y e r  can be 

reduced by i n c r e a s i n g  the  l i c e n s e  f e e s  f o r  la w y e rs .

C o s ts  r e s u l t i n g  from the  ad mission fu n c t i o n  o f  the A la s k a  Bar 

A s s o c i a t i o n  a r e  absorbed by c u r r e n t  a p p l i c a t i o n  f e e s .  I n d i v i d u a l s  

s e e k i n g  admission to the bar a r e  r e q u ir e d  to pay $5 f o r  the a p p l i ­

c a t i o n  form and a $250 exam inat ion f e e .  Should a p p l i c a t i o n  f e e s  be 

s t r u c t u r e d  to absorb admission c o s t s ,  no a d d i t i o n a l  f i n a n c i a l  burden 

f a l l s  on the  ta xp a ye r .

Furthermore,  i t  should be no te d  th a t  the Alaska Bar A s s o c i a t i o n  

i s  noL co m p le te ly  independent o f  s t a t e  f i n a n c i a l  r e s o u r c e s .  For many 

y e a r s  the Ala ska  Bar A s s o c i a t i o n  was furnish ed  w i th  f r e e  o f f i c e  s p a c e ,  

use o f  equipment and s u p p l i e s  p ro v id e d  by the court  system.  S e v e r a l  

y e a r s  a g o ,  when the Bar A s s o c i a t i o n  was re quir e d  to v a c a t e  those o f f i c e s ,  

moving expe nses were provided  by the c o u r t  system. C u r r e n t l y  o f f i c e  

space  f o r  the Bar A s s o c i a t i o n  Is b e in g  s u b s i d i z e d  by Lhe Department o f  

Law a t  the  r a t e  of  $.10,000 per annum, r a i s i n g  a q u e s t i o n  o f  c o n f l i c t  o f

i n t e r e s L . 3

A d d i t i o n a l l y ,  f o r  Lhe pa st  s e v e r a l  y e a r s  s t a t e  funds have been 

pr ovided  to d e fra y  the a s s o c i a t i o n ' s  expenses f o r  d i s c i p l i n a r y  pro­

c e e d i n g s .  In 1978 the Bar A s s o c i a t i o n  r e c e i v e d  $58,600 from the s t a t e ;  

in 1979,  $36,700, and the A l l o c a t i o n  fo r  1980 is $51,000.4 T h is  s l a t e

3'fhis in fo rm at io n  was d i s c l o s e d  by Richard B a r r i e r ,  Manager, F i s c a l  
O p e ra t io n s  anti Deputy A d m i n i s t r a t o r ,  A la ska  Court System.

4’llie reason disbursements in 1979 were lower than the p r e v i o u s  y e a r ,  
and a l s o  lower than the 1980 a l l o c a t i o n ,  was because th e  court  system 
o v e rp a id  the Bar A s s o c i a t i o n  by sotne $11,000 in 1978. I t  should be noted 
th a t  Lhe c o u r t  system lias never a u d ite d  the Bar A s s o c i a t i o n  r e l a t i v e  to  
th e s e  expe nses.



funding comprise s a p pro xim ate ly  o n e - h a l f  o f  th e  a s s o c i a t i o n ’ s expenses 

f o r  d i s c i p l i n a r y  p r o c e e d i n g s . 5

O b v i o u s ly ,  a more d e t a i l e d  c o s t  assessment i s  needed to determine 

the w eight  o f  t h i s  o b j e c t i o n  to the n o n in te g ra te d  bar system. However, 

i t  appears  t h a t  the e x i s t i n g  s t a t e  f i n a n c i a l  support  combined with f i x i n g  

a p p r o p r i a t e  l i c e n s e  and admissions f e e s  may e l i m i n a t e  t h i s  ta x  burden 

o b j e c t i o n .
B. L e g i s l a t i v e  A u t h o r i t y  

The A la ska  Supreme Court contends  th a t  i t  has the inheren t power 

to admit,  d i s c i p l i n e ,  and d i s b a r  Alaskan la w y e r s .  The source  o f  t h i s  

power i s  never d e f in e d  beyond the r e c i t a t i o n  th a t  i t  i s  an e x e r c i s e  of  

the Supreme C o u r t ' s  in herent power and j u r i s d i c t i o n  over a t t o r n e y s  as 

o f f i c e r s  o f  the c o u r t .  Under t h i s  th eory  i t  seems t h a t  the Alaska 

Supreme CourL has pe rm it ted the d e l e g a t i o n  o f  c e r t a i n  of  these  respon­

s i b i l i t i e s  to the Alaska Bar A s s o c i a t i o n .  S h o r t l y  a f t e r  the enactment 

o f  the A la s k a  I n t e g r a t e !  Bar A c t ,  the Supreme CourL held that  the  a c t  

did not d e Lra ct  from i t s  Inherent powers to  govern lhe p r a c t i c e  of  law 

In A la s k a ,  but  the n e t ,  on the c o n t r a r y ,  merely adds h e l p f u l  machinery.

In upholding  the v a l i d i t y  of the n e t ,  the co urt  noted v a r i o u s  p r o v i s i o n s  

d e f e r r i n g  to i t s  inherent: a u t h o r i t y .  For example, I t  c i t e d :  that  de­

c i s i o n s  o f  the Board of Governors a re  merely recommendatory; that  the 

re view  o f  such d e c i s i o n s  b e f o r e  the Supreme Court a r e  not l i m i t e d  in 

scope ;  and tluit onLy f i n a l  o rd ers  o f  the Supreme Court work disbarment 

or r e i n s t a t e m e n t .

In a subsequent d e c i s i o n ,  the A la ska  Supreme Court held that  one 

s e c t i o n  o f  the a c t ,  which at  tempted to mandate that  the Supreme Court 

g i v e  f u l l  accord  to n recommendation o f  the Board of  Governors,  wns an 

u n c o n s t i t u t i o n a l  inva s io n  o f  i t s  inheren t  powers.

^ I n i t i a l  b i l l i n g s  submitted to the court  system to o b ta in  these s t a t e  
funds co nta in ed  the names o f  th ose  I n d i v i d u a l s  s u b j e c t  to ongoing d i s c i ­
p l i n a r y  pro c e ed ing s  in v i o l a t i o n  o f  the c o n f i d e n t i a l i t y  r e q u ire d  by Bar 
Rule 31.
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Although the  A la s k a  l e g i s l a t u r e  i s  empowered under the A la s k a  

C o n s t i t u t i o n  to p r e s c r i b e  the j u r i s d i c t i o n  o f  the c o u r t s  and to change 

the Rules o f  Co urt ,  such arguments most l i k e l y  would not be p e r s u a s iv e  

i n  v ie w  o f  the Supreme C o u r t ' s  adamant po stu re  on t h i s  i s s u e .  The 

Supreme Court has s t a t e d  t h a t  th e  power o f  the c o u r t s  to  d i s c i p l i n e  

a t t o r n e y s  has long been r e c o g n i z e d  and cannot be d e fe a te d  by the 

l e g i s l a t i v e  branch o f  government.

The Supreme C o u r t ’ s p o s i t i o n  has prompted the A la s k a  Bar A s s o c ia ­

t i o n  to  contend th a t  i t  i s  not  a s t a t e  agen cy.  This  co n te n t io n  has 

been r a i s e d  in  two d i f f e r e n t  l a w s u i t s  f i l e d  a g a i n s t  the a s s o c i a t i o n .  

One s u i t  a l l e g e s  that  the Bar A s s o c i a t i o n  conducted a meeting in 

v i o l a t i o n  o f  the p u b l i c  meeting law.  The lower co urt  found l’o r  the 

Bar A s s o c i a t i o n  and c u r r e n t l y  Lhe m a tter  i s  b e fo re  the A la s k a  Supreme 

C o u rt .  The o t h e r  s u i t  a r o s e  out o f  an i n v e s t i g a t i o n  by the Ombudsman 

p e r t a i n i n g  to the adequacy o f  r e s o l v i n g  c i t i z e n  compla ints  a g a i n s t  

l a w y e r s  and Lhe p r o p r i e t y  o f  s a l a r y  and f r i n g e  b e n e f i t s  fo r  I lie Bar 

Counsel..  The Bar A s s o c i a t i o n ’ s  r e f u s a l  to  submit to the o f f i c i a l  

j u r i s d i c t i o n  o f  Lhe Ombudsman has r e s u l t e d  in  l i t i g a t i o n  p r e s e n t l y  

pending b e f o re  the S u p er io r  Court  in Anchorage.

The Supreme C o u r t ' s  •xc. luslve J u r i s d i c t i o n  over Alaskan a t t o r ­

neys impacts the p o l i c y  c o n s i d e r a t i o n s  b e f o r e  t h i s  committee.  I f  

the committee determines to su nset  0 1 : d e - i n t e g r a t e  the Ala ska  Bar 

A s s o c i a t i o n ,  without e s t a b l i s h i n g  any s t a t u t o r y  mechanisms fo r  admit­

t i n g ,  l i c e n s i n g  and d i s c i p l i n i n g  a t t o r n e y s ,  the Supreme CourL would 

c o n t in u e  to bear Lhe r e s p o n s i b i l i t i e s  f o r  t h i s  r e g u l a t i o n .  Termina­

t i o n  of the Ala ska  Bar A s s o c i a t i o n  would not d e - r e g u l a t e  a t t o r n e y s .

On the o th e r  hand, should the committee determine to su n se t  or



d e - i n t e g r a t e  the A la ska  Bar A s s o c i a t i o n  and e s t a b l i s h  s t a t u t o r y  mechan­

isms f o r  r e g u l a t i n g  a t t o r n e y s ,  d e fe r e n c e  must be made to the Supreme 

C o u r t ' s  a u t h o r i t y .  Even should th e s e  s t a t u t o r y  mechanisms not invade  

the’ Supreme C o u r t ' s  j u r i s d i c t i o n ,  nothing but good f a i t h  would r e q u i r e  

the Supreme Court to abide  by them. I t  was in  j u s t  such a c o n t e x t  t h a t  

20 y e a r s  ago the Supreme Court upheld the v a l i d i t y  o f  the  In t e g r a t e d  

Bar Act  and s t i l l  a b id e s  by much o f  th a t  a c t  today.

-7-


	HJUD11 Integrated and Nonintegrated Bar Association



