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R i c h a r d  A. B r a d l e y  L e g i s l a t i v e  C o u n s e l  L e g i s l a t i v e  A f f a i r s  Agency Pouch YJ u n e a u ,  AK 99811 Dear Mr.  B r a d l e y :I hav e y our  l e t t e r  o f  F e b r u a r y  28th c o n c e r n i n g  q u e s t i o n s  on bar  o r g a n i z a t i o n s .The f o l l o w i n g  s t a t e s  have i n t e r g r a t e d  b a r s :  Alabama,  A l a s k a ,  A r i z o n a ,  C a l i f o r n i a ,  F l o r i d a ,  C e o r g i a ,  I d a h o ,  K e n t u c k y ,  L o u i s i a n a ,  M i s s i s s i p p i ,  M i s s o u r i ,  Mon tan a,  N e b r a s k a ,  Ne vad a,  New H a m p sh ir e ,  New M e x i c o ,  North C a r o l i n a ,  North D a k o t a ,  Oklah oma ,  O r e g o n ,  Rhode I s l a n d ,  South C a r o l i n a ,  South D a k o t a ,  T e x a s ,U t a h ,  V i r g i n i a ,  W a s h i n g t o n ,  West V i r g i n i a ,  W i s c o n s i n  and Wyoming, as w e l l  as the D i s t r i c t  o f  C o l u m b i a ! -I n  s t a t e s  not  h a v i n g  i n t e g r a t e d  b a r s ,  a d m i s s i o n  and d i s c i p l i n e  f u n c ­t i o n s  g e n e r a l l y  a r e  ha n d le d  d i r e c t l y  by the Supreme C o u r t ,  t hr oug h s p e c i f i c  b o a r d s  and com m is s io n s  s e t  up f o r  t h i s  p u r p o s e .  In a few c a s e s ,  d i s c i p l i n e  i s  h a n d l e d  d i r e c t l y  b> th e  A t t o r n e y  G e n e r a l ' s  O f f i c e .The t h i r d  q u e s t i o n  i n  your l e t t e r  o b v i o u s l y  c a l l s  f o r  some c o n c l u s i o n son my p a r t  which might  or  might  not  be s e l f  s e r v i n g .  D u r i n g  my c a r e e r ,  1 ha v eworked f o r  a v o l u n t a r y  bar  a s s o c i a t i o n ,  i n  K a n s a s ,  and two i n t e g r a t e d  b a r s ,  h e r e  and i n  I d a h o .  I n  a v o l u n t a r y  ba r  s i t u a t i o n  you o b v i o u s l y  have much more o f  a " s o c i a l  c l u b "  a tm o s p h e r e .  That i s ,  a lawyer i s  f r e e  e i t h e r  to  j o i n  or  n ot  to j o i n .  I t  n a t u r a l l y  f o l l o w s  t h i s  must f o r c e  the v o l u n t a r y  bar  o r g a n i z a t i o n  t odo a b e t t e r  j o b  f o r  i t s  members; o t h e r w i s e ,  the y w i l l  not  pay t h e i r  d u e s .  Onthe o t h e r  h a n d ,  i n  a v o l u n t a r y  ba r  s t a t e  the d i s c i p l i n e  and a d m i s s i o n s  f u n c t i o n s  may or  may not  be e f f e c t i v e .  A g a i n ,  the v o l u n t a r y  bar  ha s no d i s c i p l i n e  a u t h o r i t y  o t h e r  than t o  w i t h h o l d  membership.  In  my e x p e r i e n c e ,  i t  was the g e n e r a l ,  r u l e  t h a t  e r r a n t  l a w y e r s  i n  a v o l u n t a r y  b a r  a s s o c i a t i o n  s t a t e  d i d  not b e l o n g  t o  t h e  ba r  a s s o ­c i a t i o n  i n  t h e  f i r s t  p l a c e ,  so  th e  a s s o c i a t i o n  l i t e r a l l y  had no d i s c i p l i n a r y  f u n c ­t i o n  o t h e r  th a n  a p o s s i b l e  p u b l i c  c e n t u r e .  N a t u r a l l y ,  t h e  whole burden o f  e xp e n se  on d i s c i p l i n a r y  and a d m i s s i o n s  e n f o r c e m e n t  i n  a v o l u n t a r y  ba r  s t a t e  o r d . i n a r l y  w i l l
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f a l l  d i r e c t l y  on t h e  t a x  p a y e r  s i n c e  t h i s  must be a s t a t e  f u n c t i o n .  I n  an i n t e ­g r a t e d  ba r  s t a t e ,  a l t h o u g h  we a r e  t o  a d eg r e e  s u b s i d i z e d  f o r  a d m i s s i o n  and d i s c i -  l i n e ,  s t i l l  th e  b a r  spends r o u g h l y  t w i c e  t h i s  amount on t h e s e  f u n c t i o n s  and o f  co u rs e  f un ds  o f  t h e  A l a s k a  Bar A s s o c a t i o n  a r e  n ot  d e r i v e d  from t a x  r e v e n u e .  A l s o ,  i n  an i n t e g r a t e d  b a r  s t a t e ,  t h e  b a r  doe s hav e much more c o n t r o l  ove r  t h e  a c t i v i t i e s  o f  l a w y e r s  a d m i t t e d  t o  p r a c t i c e  i n  t h a t  p a r t i c u l a r  s t a t e .  The mandatory membership a l s o  p r o v i d e s  a b e t t e r  rev e nu e  b a s e  f o r  o t h e r  e l e o a s y n a r y  a c t i v i t e s  s u c h  as d e l i v e r y  o f  l e g a l  s e r v i c e s ,  p r o f e s s i o n a l  and p u b l i c  e d u c a t i o n  and o t h e r  w o r t h w h i l e  f u n c t i o n s .W h ile  the answers t o  q u e s t i o n s  one and two posed i n  y o u r  l e t t e r  a r e  e n t i r e ­l y  f a c t u a l  you may t a k e  th e  t h i r d  s e c t i o n  as my own v ie w  e n t i r e l y  and n ot  i n  any way a pronouncement by the A l a s k c  Bar A s s o c i a t i o n .I f  I  can be o f  f u r t h e r  a s s i s t a n c e  t o  you p l e a s e  c o n t a c t  me.
Thank you f o r  your i n t e r e s t .



T M T T l  I f  A L A S K A  

Y C H i  L f i O I I A ™

LEGISLATIVE AFFAIRS AGENCY

POUCH Y . STATE CAPITOl 
JUNEAU A IA S*A998U  

907.Afc5 38(>0

M E M O R A N D U M March 15, 1979

S U B J E C T :

TO:

F R O M :

B a r  A s s o c i a t i o n  s t r u c t u r e  
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R e p r e s e n t a t i v e  C h a r l e s  H. P a r r  ^

R i c h a r d  A. B r a d l e y ,  L e g i s l a t i v e  C o u n s e l  U x -

Y o u r  w o r k  o r d e r  r e q u e s t  a s k e d  t h r e e  q u e s t i o n s :

(1) W h i c h  s t a t e s  d o  n o t  h a v e  i n t e g r a t e d  b a r  a s s o c i ­
a t i o n s  .

(2) F o r  t h o s e  s t a t e s ,  w h e r e  d o e s  t h e  d i s c i p l i n a r y  a n d  

a d m i s s i o n s  a u t h o r i t y  lie.

(3) W h a t  a r e  the p r o s  a n d  c o n s  o f  a n  i n t e g r a t e d  bar.

I r e q u e s t e d  a n s w e r s  to t h e  f i r s t  t w o  q u e s t i o n s  f r o m  the 

A l a s k a  B a r  s i n c e  t h e r e  d i d  n o t  s e e m  to b e  r e a d y  a n s w e r  to 
t h e m  i n  J u n e a u .  T h e  e x e c u t i v e  d i r e c t o r  o f  t h e  b a r  a d v i s e s :

(1) T h e  f o l l o w i n g  s t a t e s  h a v e  a n  i n t e g r a t e d  b a r :  

A l a b a m a ,  A l a s k a ,  A r i z o n a ,  C a l i f o r n i a ,  F l o r i d a ,  G e o r g i a ,
I d a b  , K e n t u c k y ,  L o u i s i a n a ,  M i s s i s s i p p i ,  M i s s o u r i ,  M o n t a n a ,  
N e b r a s k a ,  N e v a d a ,  N e w  H a m p s h i r e ,  N e w  M e x i c o ,  N o r t h  C a r o l i n a ,  

N o r t h  D a k o t a ,  O k l a h o m a ,  O r e g o n ,  R h o d e  I s l a n d ,  S o u t h  C a r o l i n a ,  

S o u t h  D a k o t a ,  T e x a s  U t a h ,  V i r g i n i a ,  W a s h i n g t o n ,  W e s t  

V i r g i n i a ,  W i s c o n s i n ,  a n d  W y o m i n g .  T h e  D i s t r i c t  o f  C o l u m b i a  
a l s o  h a s  a n  i n t e g r a t e d  b a r .

(2) T h e  a d m i s s i o n  a n d  d i s c i p l i n e  f u n c t i o n  a r e  g e n e r a l l y  
h a n d l e d  t h r o u g h  t h e  S u p r e m e  C o u r t  in s t a t e s  w i t h o u t  a n  

i n t e g r a t e d  b a r .  T h e  C o u r t  t y p i c a l l y  e s t a b l i s h e s  a b o a r d  o r  
c o m m i s s i o n  f o r  t h i s  p u r p o s e .  In a f e w  c a s e s ,  d i s c i p l i n e  
m i g h t  b e  h a n d l e d  d i r e c t l y  t h r o u g h  a n  A t t o r n e y  G e n e r a l ' s  
o f f i c e .  [He o f f e r e d  n o  c i t a t i o n s  to s t a t u t e s  o r  r u l e s  f o r  
t h i s  c o n c l u s i o n ,  b u t  it is u n d o u o t e d l y  a c c u r a t e ] .
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S o m e  c l e a r  r e g i o n a l  p a t t e r n s  a p p e a r  i n  t h i s  l i s t i n g .  K a n s a s  

aiid C o l o r a d o  ( a n d  H a w a i i )  a r e  t h e  o n l y  s t a t e s  w e s t  o f  t h e  

M i s s i s s i p p i  R i v e r  t h a t  a r e  n o t  i n t e g r a t e d .  A r k a n s a s  a n d  

T e n n e s s e e  a r e  t h e  o n l y  s t a t e s  o f  t h e  O l d  S o u t h  (the C o n f e d e r a c y )  

t h a t  a r e  n o t  i n t e g r a t e d .  N o  s t a t e s  o f  t h e  N o r t h w e s t  T e r r i t o r y  
a n d  o n l y  N e w  H a m p s h i r e  a n d  R h o d e  I s l a n d  i n  N e w  E n g l a n d  a r e  
i n t e g r a t e d .

H a v i n g  n o t e d  t h i s  p h e n o m e n o n ,  I a m  s o m e w h a t  r e l u c t a n t  to 

i n t e r p r e t  it. B u t  I w o u l d  n o t  b e  s u r p r i s e d  i f  t h e  i n t e g r a t e d  

b a r  m o v e m e n t  o c c u r r e d  a f t e r  t h e  d e v e l o p m e n t  o f  r e l a t i v e l y  

s t r o n g  u r b a n  b a r  a s s o c i a t i o n s  i n  t h e  E a s t  a n d  M i d w e s t .  V e r y  
l i k e l y  t h e s e  a s s o c i a t i o n s ,  w h i c h  b y  d e f i n i t i o n  a r e  v o l u n t a r y  

a s s o c i a t i o n s ,  m a y  h a v e  a d d r e s s e d  t h e  p r o f e s s i o n a l  n e e d s  o f  

t h e  b a r  i n  t h o s e  a r e a s .  A n d  t h e  a d m i s s i o n  a n d  d i s c i p l i n e  

f u n c t i o n s ,  w h i c h  a r e  r e l a t i v e l y  r e c e n t  d e v e l o p m e n t s  in 

A m e r i c a n  b a r  h i s t o r y ,  w e r e  t h e n  a l l o w e d  to g o  t o  s u p r e m e  

c o u r t s .  A s  y o u  m a y  k n o w ,  t h e  i n t e g r a t e d  b a r  i n  A l a s k a  g r e w  

o u t  o f  a p e r c e i v e d  a r b i t r a r i n e s s  in d i s c i p l i n e  b y  t h e  j u d i c i a r y ,  

a n d  a n  a l m o s t  u n d o u b t e d  a r b i t r a r i n e s s  in t h e  a d m i s s i o n s  

p o l i c y  o f  t h e  A t t o r n e y  G e n e r a l .

A s  f o r  y o u r  t h i r d  q u e s t i o n ,  t h e  p r o s  a n d  c o n s  o f  a n  i n t e g r a t e d  

b a r ,  t h e  a n s w e r s  a r e  m o r e  s u b j e c t i v e ,  m u s t  n e c e s s a r i l y  b e  
v i e w e d  as m y  o w n  a n d  d e r i v e d  f r o m  m y  , x p e r i e n c e s .*

(1) M y  v i e w  is t h a t  t h e  o r g a n i z e d  ( i n t e g r a t e d )  b a r  in 
A l a s k a  is t h e  m o s t  r e s p o n s i b l e  a n d  r e s p o n s i v e  p r o f e s s i o n a l  
r e g u l a t o r y  b o a r d  in A l a s k a .  T h e  o t h e r  p r o f e s s i o n s  h a v e  n o t  

b e e n  as i n v o l v e d  in p r o g r e s s i v e  a n d  r e s p o n s i b l e  p r o f e s s i o n a l  

d i s c i p l i n e ;  it is l i k e l y  t h a t  n o  o t h e r  p r o f e s s i o n  in A l a s k a  
g i v e s  i t s  e x a m i n a t i o n  f o r  a d m i s s i o n  to the p r o f e s s i o n  w i t h  

t h e  t h o r o u g h n e s s  a n d  t h e  s o p h i s t i c a t i o n  t h a t  t h e  B a r  d o es.

O n  t h e  o t h e r  h a n d ,  t h e  f a c t  o f  t h e  r a p i d l y  i n c r e a s i n g  m e m b e r ­
s h i p  ii; t h e  b a r  is p e r h a p s  t h e  b e s t  i n d i c a t i o n  t h a t  t h e  

e x a m i n a t i o n  is n o t  u t i l i z e d  b y  t h e  B o a r d  as a d e v i c e  f o r  the 

e x c l u s i o n  o f  m e m b e r s  -- p r a c t i c e s  o t h e r  p r o f e s s i o n s  h a v e  
b e e n  a c c u s e d  of.

Y o u  s h o u l d  k n o w  t h a t  I h a v e  b e e n  s o m e w h a t  a c t i v e  in b a r  

a c t i v i t i e s  a n d  t h a t  I s e r v e d  o n e  t e r m  o n  t h e  B o a r d  o f  G o v e r n o r s  

o f  t h e  A l a s k a  Bar, f r o m  1 9 7 3  to 1976.
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(2) I n t e g r a t e d  b a r s  a n d  v o l u n t a r y  b a r s  do n o t  c o m p a r e

w e l l .  It is e s s e n t i a l l y  m e a n i n g l e s s  t o  t a l k  o f  d i s c i p l i n e
o r  a d m i s s i o n  r e s p o n s i b i l i t i e s  f o r  v o l u n t a r y  b a r s ;  r a t h e r ,  a n  

a t t o r n e y  i n  t h e  s t a t e  (who w a s  a d m i t t e d  b y  t h e  S u p r e m e  

C o u r t )  w i l l  l i k e l y  b e  a d m i t t e d  to m e m b e r s h i p  in v o l u n t a r y  

b a r s  i f  h e  p a y s  h i s  d u e s .  An d ,  h e  c a n  r e s i g n  o r  f a i l  to

r e n e w  m e m b e r s h i p  as h e  p l e a s e s .

T h u s ,  v o l u n t a r y  b a r s  a r e  v i e w e d  as " s o c i a l  c l u b s . "  S i n c e  

t h e  o r g a n i z a t i o n  w i l l  f a i l  if no o n e  j o i n s  it, it m a y  b e  

v i e w e d  as d o i n g  a b e t t e r  j o b  f o r  its m e m b e r s .

B u t  t h e  s u c c e s s  o f  s u c h  o r g a n i z a t i o n s  s h o u l d  n o t  m a s k  t h e

f a c t  t h a t  t h e y  h a v e  n o n e  o f  t h e  d i f f i c u l t  a n d  u n p l e a s a n t  
r e s p o n s i b i l i t i e s  o f  a d m i s s i o n s  a n d  d i s c i p l i n e .  T h e y  m a y  
" e x p e l "  m e m b e r s  b u t  t h a t  f a c t  d o e s  n o t  d e p r i v e  t h e  e x p e l l e d  

m e m b e r  o f  h i s  s t a t u s  as a n  a t t o r n e y .  T h u s ,  it is u s u a l l y  

n o t e d  t h a t  e r r a n t  a t t o r n e y s  do n o t  j o i n  o r  b e l o n g  to a 

v o l u n t a r y  a s s o c i a t i o n .

(3) T h e  e x p e n s e  o f  d i s c i p l i n e  a n d  a d m i s s i o n s  w i l l  f a l l

d i r e c t l y  o n  t h e  t a x p a y e r  i n  a v o l u n t a r y  a s s o c i a t i o n  s t a t e

s i n c e  t h i s  w i l l  b e  a s t a t e  f u n c t i o n .  W h i l e  t h e  A l a s k a  Bar 

r e c e i v e s  s o m e  f u n d s  f r o m  t h e  C o u r t  S y s t e m  f o r  d i s c i p l i n e  (or 

h a s  i n  t h e  p a s t  f e w  y e a r s ) , t h e  l a r g e r  b u r d e n  f a l l s  o n  the 
b a r  m e m b e r  w h o  n o w  p a y s  $ 1 7 0  f o r  a n n u a l  d u e s  a n d  $ 1 0  f o r  a n  

a n n u a l  c l i e n t  s e c u r i t y  f u n d  p a y m e n t .

E y  c o m p a r i s o n  n o t e  t h a t  p h y s i c i a n s  p a y ,  in e f f e c t ,  a n  a n n u a l  

f e e  o f  $50. A S  0 8 . 6 4 . 3 1 5 ( 6 ) .  T h e i r  e x a m i n a t i o n  a n d  a d m i s s i o n  

p r o c e s s e s  a r e  a l s o  e i t h e r  m o r e  p e r f u n c t o r y  o r  t h e  c o s t  is 

a b s o r b e d  b y  t h e  s t a t e  s i n c e  t h o s e  f e e s  a r e  l o w e r  t h a n  t h o s e  

i m p o s e d  f o r  l a w e r s .  S e e  A S  0 8 . 6 4 . 3 1 5 .

(4) It is s o m e t i m e s  s t a t e d  t h a t  t h e  f u n d s  to s u p p o r t  a d ­
m i s s i o n s  a n d  d i s c i p l i n e  o f  t h e  A l a s k a  B a r  a r e  n o t  d e r i v e d  

f r o m  t a x  r e v e n u e .  In m y  v i e w  t h i s  s t a t e m e n t  is b o t h  t r u e  

a n d  f a l s e .
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It is f a l s e  r n a m l y  b e c a u s e  t h e  l e g i s l a t u r e  (oj. t h e  C o u r t  

u n d e r  t h e  t y p i c a l  c o u r t  i n t e g r a t i o n  o f  a b a r )  r e q u i r e s  t h e  

p a y m e n t  o f  t h e  d u e s  fc * c o n t i n u e d  m e m b e r s h i p  i n  t h e  a s s o c i ­

a t i o n  a n d  m e m b e r s h i p  m u s t  b e  m a i n t a i n e d  i n  t h e  a s s o c i a t i o n  

to p r a c t i c e  law. T h e  m e m b e r s h i p  f e e  is a c c o r d i n g l y  c l e a r l y  

a t a x  o r  l i c e n s e  f e e  l e v i e d  u n d e r  t h e  p o l i c e  p o w e r .

It m a y  b e  t r u e  b e c a u s e  t h e r e  is n o  r e a s o n  to a s s u m e  t h a t  a 

l e g i s l a t i v e l y  s e t  a n n u a l  fee f o r  l a w y e r s  w i l l  e x c e e d  t h a t  

f o r  o t h e r  p r o f e s  i o n s .  If t h a t  a s s u m p t i o n  is i n d u l g e d  a n d  
i f  t h e  l e v e l  o f  . e r v i c e  is m a i n t a i n e d ,  t a x  r e v e n u e s  w i l l  b e  

r e q u i r e d  to s u p p o r t  a d m i s s i o n s  a n d  d i s c i p l i n e  i f  t h e  f e e s  

a r e  set, f o r  e x a m p l e ,  at t h e  l e v e l  c h a r g e d  p h y s i c i a n s .

(5) T h e  l e t t e r  o f  R o n  K u l l ,  e x e c u t i v e  d i r e c t o r  o f  t h e  

b a r ,  o n  w h i c h  I r e l y  f o r  a p o r t i o n  o f  t h i s  m e m o r a n d u m ,  is 

e n c l o s e d  f o r  y o u r  i n f o r m a t i o n .

If I c a n  a s s i s t  f u r t h e r ,  p l e a s e  a d v i s e .

R A B  m e m

E n c lo s u re
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S U B J E C T

TO:

F R O M :

T h e  p r a c t i c e  o f  l a w  i n  A l a s k a  
(Work O r d e r  N u m b e r  8357)

R e p r e s e n t a t i v e  C h a r l e s  H. P a r r  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. B r a d l e y  Q r \
L e g i s l a t i v e  C o u n s e l

W e  h a v e  d e l i v e r e d  to y e n  the b i l l  r e s p o n d i n g  to y o u r  r e q u e s t  
f o r  a b i l l  d i s e s t a b l i s h i n g  the i n t e g r a t e d  b a r  in  A l a s k a .

S i n c e  it w a s  d e l i v e r e d  to you, an o m i s s i o n  f r o m  the b i l l  h a s  
c o m e  to o u r  a t t e n t i o n  w h i c h  s h o u l d  b e  c o r r e c t e d  in a n y  
c o m m i t t e e  s u b s t i t u t e  r e q u e s t e d .

In a s e r i e s  o f  p l a c e s  in the s t a t u t e s ,  t h e  l a w  r e q u i r e s  th a t  
c e r t a i n  t h i n g s  b e  d o n e  b y  a " m e m b e r  o f  t h e  A l a s k a  B a r  
A s s o c i a t i o n . "  T h i s  p h r a s e  h a s  h i s t o r i c a l l y  b e e n  s y n o n y m o u s  
w i t h  " a d m i t t e d  to t h e  p r a c t i c e  of  l a w  in A l a s k a "  b u t  the 
b i l l  r e q u e s t e d  w i l l  c h a n g e  that.

A c c o r d i n g l y ,  I p r o p o s e d  to a d d  a m e n d m e n t s  to t h e s e  s e c t i o n s  
in a c o m m i t t e e  s u b s t i t u t e :

(1) AS  0 9 . 4 3 . 2 0 0 ;

(2) AS  1 8 . 8 5 . 0 6 0 ;

(3) A S  4 1 . 1 7 . 1 3 0 ;  a n d

(4) A S  4 1 . 1 7 . 1 4 0 .

S e v e r a l  s e c t i o n s  a l r e a d y  c o n t a i n  the a p p r o p r i a t e  l a n g u a g e  
a n d  w o u l d  n o t  b e  c h a n g e d .  S e e , AS  2 4 . 2 0 . 0 7 5 ,  A S  4 2 . 0 6 . 0 6 0 ,  
a n d  A S  4 7 . 3 7 . 0 8 0 .

T h e s e  s e c t i o n s  t u r n e d  u p  in a q u i c k  c o m p u t e r  s e a rch. O t h e r s  
m a y  e x i s t  a n d  w e  w i l l  s e e k  to i d e n t i f y  t h e m  if a c o m m i t t e e  
s u b s t i t u t e  is r e q u e s t e d .

R A B : Ijb
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House of Representatives
C o m m i t t e e  on  JudiciaryOfficial Business Pouch V State Capitol Juneau, Alaska 99811

March 12, 1980

The Honorable Terry Gardiner 
Speaker of the House 
Alaska State Legislature 
Pouch Y, State Capitol 
Juneau, Alaska 99811

Dear Mr. Speaker:

In compliance w i t h  AS 44.66.010 - 060 and referral by the 
Speaker of the House on January 15, 1980, the House J u d i­
ciary Committee has conducted a review of the Alaska Bar 
Association. By letter of July 31, 1979, the Speaker had 
notified the Committee of the forthcoming referral, there­
by permitting advance work to be done during the interim 
between legislative sessions.

The Alaska Bar Association has taken the position "that 
it is not a State agency, and that it is not subject to 
the Sunset review process." The Association refused the 
Legislative Auditor access to some of its records; there­
fore, no performance audit has been conducted.

On November 7, 1979 the Committee requested information on 
87 points; by letter of January 30, 1980 and a 71-page 
booklet, The Alaska Bar A s s o c i a t i o n , February 1980, the 
Association answered completely 73 of the 87 points. 
Another 13 points were addressed by the Alaska Bar A s s o c i­
ation, but were not answered completely because of stated 
lack of adequate or feasibly retrievable; information. On 
one point, a request for a copy of the card index on d i s­
cipline, the Alaska Bar Association refused to reply, 
stating that it could not release this confidential in f o r­
mation to the House Judiciary Committee.

In addition to receiving testimony during interim h e a r­
ings, the Committee held 2. hearings to receive public 
testimony in Juneau. Also, 2 teleconference hearings 
were held to obtain testimony from Anchorage, Fairbanks, 
Kodiak, Valdez, Ketchikan, Sitka and Nome. Written te s t i­
mony was received from 6 persons and the Kenai Peninsula



Mr. Speaker -2- M a r c h  12, 1980

Bar Association. Oral testimony was received from about 
15 persons. Witnesses included the president, pr e s i d e n t­
elect, two former presidents, and three members of the 
present Board of Governors of the Association; the O m­
budsman, ana a number of attorneys.

The Alaska Supreme Court has delegated to the Association 
the responsibility for admissions and discipline, and by 
statute the Association may propose court rules cr rule 
changes. All attorneys practicing in Alaska are required 
to be members of the Association, and to pay dues (now 
$180.00 per year). Statutory authority is AS 08.08.010 - 
250, commonly called the Integrated Bar Act, and some 
members of the Bar seem to feel that authority also r e­
sides in the inherent power of the Alaska Supreme Court.

The Committee found that the Association is conducting a 
number of worthwhile activities. Unfortunately, it is not 
clear that most of these are benefiting the general public, 
as opposed to Association members. (If, as it claims, the 
Association is not a State agency, it would be under no 
obligation to benefit the general public.)

In some ways one of the most disturbing revelations was 
the extent to which attorneys form a closed corporation.
The Association comprises all attorneys in the State, 
only its members may practice law, it is in charge of 
admissions to the. Bar and of discipline of its members, 
it nominates the three attorneys who sit on the Judicial 
Council, which in turn sends judgeship nominees to the 
Governor, judges must themselves be attorneys, and the 
Association furnishes nine members of the Board of 
Directors of Alaska Legal Services Corporation. Only in 
the disciplinary hearing and attorney fee review comm i t­
tees is there any lay presence. There seems to be at 
present no provision for the exercise of supervisory r e­
sponsibility by the elected representatives of the people. 
The position of the Court System on the Alaska Bar A s s o­
ciation sunset is included as an appendix to this report.

The Committee received more complaints and more testi­
mony on the subject of Bar examinations than on any other 
subject related to the Alaska Bar Association. A major 
defect in the administration of the Alaska examination is 
that it is prepared and graded by persons who, while 
skilled attorneys, are amateurs in testing. Profes s i o n a l­
ism is needed in both the preparation and grading of the
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e x a m i n a t i o n  t o  e n s u r e  t h a t  t h e  e x a m i n a t i o n  w i l l  s c o r e  

p e r s o n s  o n l y  o n  r e l e v a n t  f a c t o r s .  T h e  t r a i n i n g  o f  t h e  

p r e p a r e r s  a n d  g r a d e r s  s h o u l d  b e  f i n a n c e d  b y  t h e  i n c o m e  

d e r i v e d  e a c h  y e a r  f r o m  t h e  a d m i n i s t r a t i o n  o f  t h e  b a r  
e x a m i n a t i o n  ( a b o u t  $ 1 6 , 0 0 0  a n t i c i p a t e d  i n  1 9 8 0 ,  n o t  i n ­
c l u d i n g  t h e  c o s t s  o f  a n y  l i t i g a t i o n  w h i c h  m a y  a r i s e  f r o m  
t h e  e x a m i n a t i o n ) .

T h e r e  a p p e a r s  to b e  n o  d i s c r i m i n a t i o n  a g a i n s t  w o m e n  i n  

t h e  A l a s k a  B a r  A s s o c i a t i o n .  A l a s k a  h a s  o n e  o f  t h e  h i g h ­
e s t  p e r c e n t a g e s  o f  w o m e n  l a w y e r s  i n  t h e  U n i t e d  S t a t e s  

and, s p e c i f i c a l l y ,  t h e  h i g h e s t  p e r c e n t a g e  o f  w o m e n  o n  

i t s  B o a r d  o f  G o v e r n o r s .  I n  f a c t ,  t h e  p r e s i d e n t  o f  t h e  
A l a s k a  B a r  A s s o c i a t i o n  is a w o m a n .

A l t h o u g h  n o  a p p a r e n t  p r e f e r e n c e  f o r  n o n - m i n o r i t i e s  is 

s h o w n ,  t h e r e  is a d i s p a r i t y  i n  t h e  n u m b e r s  o f  m i n o r i t i e s  
v e r s u s  n o n - m i n o r i t i e s  i n  t h e  A l a s k a  B a r  A s s o c i a t i o n .  
E t h n i c  m i n o r i t i e s  a r e  p o o r l y  r e p r e s e n t e d  in t h e  A l a s k a  

B a r  A s s o c i a t i o n .  P r e s e n t  m e m b e r s h i p  f r o m  t h e s e  e t h n i c  
g r o u p s  is as f o l l o w s :

T o  t h e  b e s t  o f  o u r  k n o w l e d g e ,  1 2  N a t i v e  p e o p l e  h a v e  b e e n  

a d m i t t e d  to t h e  A l a s k a  B a r  s i n c e  S t a t e h o o d .  T h e  o n l y  

r e l i a b l e  s t a t i s t i c s  a v a i l a b l e  ■> re t h o s e  r e f l e c t i n g  c u r ­
r e n t  m e m b e r s h i p .  B e c a u s e  t h e  p r o b l e m  o f  l o w  r e p r e s e n t a ­
t i o n  o f  m i n o r i t i e s  i n  t h e  A l a s k a  B a r  A s s o c i a t i o n  h a s  n o t  
b e e n  a d d r e s s e d  a d e q u a t e l y  i n  t h e  p a s t ,  r e a s o n s  f o r  t h i s  
s i t u a t i o n  c a n n o t  b e  d e t e r m i n e d  a t  th i s  time.

T h e  J u d i c i a r y  C o m m i t t e e  r e c o g n i z e s  t h a t  t h e  p e r c e n t a g e  
o f  m i n o r i t i e s  f a i l i n g  t h e  A l a s k a  b a r  e x a m i n a t i o n ,  c o m ­

p a r e d  w i t h  t h e  p e r c e n t a g e  o f  n o n - m i n o r i t y  p e r s o n s  f a i l ­

ing, is d i s p r o p o r t i o n a t e l y  h i g h .  T h e  C o m m i t t e e  b e l i e v e s  
t h a t  t h i s  d i s p a r i t y  m a y  b e  c a u s e d  in p a r t  b y  c u l t u r a l  

f a c t o r s .

T h e  C o m m i t t e e  d o e s  n o t  b e l i e v e  t h a t  t h e  A l a s k a  B a r  A s s o ­

c i a t i o n  i n t e n d s  to d i s c r i m i n a t e  a g a i n s t  m i n o r i t i e s .  T h e  

C o m m i t t e e  c o m m e n d s  t h e  B o a r d  o f  G o v e r n o r s '  L e g a l  E d u c a ­

t i o n a l  O p p o r t u n i t i e s  C o m m i t t e e  f o r  its w o r k  in g a t h e r i n g  

s t a t i s t i c s  r e g a r d i n g  m i n o r i t i e s  i n  the A l a s k a  B a r  A s s o ­

c i a t i o n .  T h e  C o m m i t t e e  u r g e s  t h e  B o a r d  o f  G o v e r n o r s  to

A l a s k a  N a t i v e  

B l a c k
A s i a n - A m e r i c a n  

H i s p a n i c

5
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c o n t i n u e  t h i s  w o r k  so t h a t  a c c u r a t e  m i n o r i t y  p a s s  r a t e s  

m a y  b e  e s t a b l i s h e d .

T h e  C o m m i t t e e  u r g e s  t h e  B o a r d  o f  G o v e r n o r s  to d e v e l o p  a

p r o g r a m  w h i c h  w i l l  s p e a k  t o  t h e  s t a t i s t i c s  r e f l e c t i n g
m i n o r i t y  r e p r e s e n t a t i o n  i n  t h e  A l a s k a  B a r  A s s o c i a t i o n  
a n d  t h e  a p p a r e n t l y  l o w  p e r c e n t a g e  o f  m i n o r i t y  a n d  n o r -  

m i n o r i t y  i n d i v i d u a l s  w h o  p a s s  t h e  b a r  e x a m i n a t i o n .

T h e  C o m m i t t e e  u r g e s  t h e  B o a r d  o f  G o v e r n o r s  to b e  a w a r e
o f  t h e  d i s p a r i t y  i n  m i n o r i t y  p a r t i c i p a t i o n  i n  t h e  b a r

a n d  to d i r e c t  i t s  C o m m i t t e e  o f  B a r  E x a m i n e r s  t o  c o n t i n ­
u a l l y  s c r u t i n i z e  t h e  p r e p a r a t i o n  a n d  g r a d i n g  o f  t h e  

e x a m i n a t i o n  f o r  p o s s i b l e  c u l t u r a l  b i a s e s .

T h e  C o m m i t t e e  u r g e s  t h e  B o a r d  o f  G o v e r n o r s  to l o o k  i n t o  

e s t a b l i s h i n g  s o m e  o t h e r  c r i t e r i a  f o r  e v a l u a t i n g  a n  i n ­

d i v i d u a l ' s  c o m p e t e n c y  to p r a c t i c e  l a w  i n  t h e  S t a t e .
A •

W h e n ,  a f t e r  c o m p l e t i o n  o f  t e s t i m o n y ,  t h e  C o m m i t t e e  b e g a n  

i t s  d e l i b e r a t i o n s ,  t h e  d i v e r s i t y  o f  o p i n i o n  w a s  c l e a r l y  

e v i d e n t .  A p p a r e n t l y  n c  o n e  b e l i e v e d  t h a t  t h e  A l a s k a  B a r  
A s s o c i a t i o n  s h o u l d  b e  e x t e n d e d  f o r  t h e  m a x i m u m  f o u r  

y e a r s .  S o m e  m e m b e r s  w a n t e d  to t r e a t  a t t o r n e y s  liive 

o t h e r  p r o f e s s i o n a l s ,  w i t h  a b o a r d  to h a n d l e  a d m i s s i o n s  
a n d  d i s c i p l i n e ;  o t h e r s  p r e f e r r e d  to m a k e  t h e  S u p r e m e  

C o u r t  d i r e c t l y  r e s p o n s i b l e  f o r  t h o s e  f m c t i o n s ;  a n d  a 
t h i r d  g r o u p  p r e f e r r e d  a s h o r r  e x t e n s i o n  t o g e t h e r  w i t h  

a p p r o p r i a t e  s t a t u t e  c h a n g e s .  T h e  l a s t  v i e w p o i n t  w a s  

f i n a l l y  a d o p t e d .

F i n d i n g s  r e q u i r e d  b y  A S  4 4 . 6 6 . 0 5 0 ( d )  f o l l o w :

(1) a n  i d e n t i f i c a t i o n  o f  che p r o b l e m s  o r  t h e  

n e e d s  t h a t  t h e  p r o g r a m s  a n d  a c t i v i t i e s  o f  t h e  b o a r d ,  
c o m m i s s i o n  o r  a g e n c y  a r e  i n t e n d e d  to a d d r e s s ;

F i n d i n g : T h e  A l a s k a  B a r  A s s o c i a t i o n  is i n t e n d e d  to

i a d d r e s s  t h e  n e e d  f o r  a d m i s s i o n  a n d  d i s c i ­
p l i n e  o f  a t t o r n e y s  i n  t n e  S t a t e .

(2) a s t a t e m e n t ,  to t h e  e x t e n t  p r a c t i c a b l e ,  

o f  t h e  o b j e c t i v e s  o f  t h e  p r o g r a m  o f  t h e  b o a r d ,  c o m ­

m i s s i o n ,  o r  a g e n c y  p r o g r a m ,  a n d  i t s  a n t i c i p a t e d  
a c c o m p l i s h m e n t s ;

F i n d i n g : T h e  o b j e c t i v e s  a r e  to u p g r a d e  t h e  B a r  in

t e r m s  o f  e d u c a t i o n ,  c o m p e t e n c e ,  a n d

i
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p r o f e s s i o n a l i s m  o f  i t s  m e m b e r s ,  a n d  to 

p e r f o r m  s o m e  s e r v i c e s  f o r  t h e  g e n e r a l  
p u b l i c .

(3) a n  i d e n t i f i c a t i o n  o f  a n y  o t h e r  p r o g r a m s  
h a v i n g  s i m i l a r ,  c o n f l i c t i n g  o r  d u p l i c a t e  o b j e c t i v e s ;

F i n d i n g : T h e r e  a r e  n o  o t h e r  p r o g r a m s  h a v i n g  s i m i l a r

o r  c o n f l i c t i n g  o b j e c t i v e s .

(4) a n  a s s e s s m e n t  o f  a l t e r n a t i v e  m e t h o d s  o f  
a c h i e v i n g  t h e  p u r p o s e s  o f  t h e  p r o g r a m ;

F i n d i n g : T h e  r e s p o n s i b i l i t i e s  c o u l d  b e  t u r n e d  o v e r

t o  t h e  S u p r e m e  C o u r t  o r  to a p r o f e s s i o n a l  
b o a r d  i n  t h e  D i v i s i o n  o f  O c c u p a t i o n a l  

L i c e n s i n g .  T h e  C o m m i t t e e  h a s  c o n s i d e r e d  

t h e s e  a l t e r n a t i v e s  b u t  b e l i e v e s  t h a t  t h e y  
a r e  n o t  f e a s i b l e  a t ’t h i s  tim e .

(5) a n  a s s e s s m e n t  o f  t h e  c o n s e q u e n c e s  o f  e l i ­
m i n a t i n g  t h e  b o a r d ,  c o m m i s s i o n  o r  p r o g r a m  a n d  

c o n s o l i d a t i n g  i t s  a c t i v i t i e s  w i t h  a n o t h e r  p r o g r a m ,  
o r  o f  f u n d i n g  i t  a t  a l o w e r  l e v e l ;

F i n d i n g : T h e  - A s s o c i a t i o n  c o u l d  n o t  b e  e l i m i n a t e d
u n l e s s  s o m e  o t h e r  a g e n c y  w e r e  r e s p o n s i b l e  
f o r  t h e  f u n c t i o n s .

(6) a j u s t i f i c a t i o n  f o r  t h e  r e c o m m e n d e d  c o n ­
t i n u a t i o n  o r  e x t e n s i o n  o f  t h e  b o a r d ,  c o m m i s s i o n  o r
p r o g r a m ,  a n d  a n  e x p l a n a t i o n  o f  t h e  m a n n e r  i n  w h i c h  
it a v o i d s  d u p l i c a t i o n  o f  o r  c o n f l i c t  w i t h  o t h e r  

e f f o r t s ;

F i n d i n g : T h e  e x t e n s i o n  o f  t h e  A s s o c i a t i o n  f o r  o n e
y e a r  w i l l  p e r m i t  t i m e  f o r  a m o r e  t h o r o u g h  
r e v i e w  a n d  t h e r e  is n o  d u p l i c a t i o n  o f  o t h e r  

i e f f o r t s .

(7) a n y  o t h e r  i n f o r m a t i o n  w h i c h ,  in t h e  o p i n i o n  
?f t h e  c o m m i t t e e ,  w o u l d  i m p r o v e  t h e  p e r f o r m a n c e  o f  

t h e  b o a r d ,  c o m m i s s i o n  o r  a g e n c y  w i t h  r e s p e c t  to i t s  

r e p r e s e n t a t i o n  o f  a n d  r e s p o n s i v e n e s s  to t h e  p u b l i c  
i n t e r e s t ;

F i n d i n g : I n f o r m a t i o n  w h i c h  w o u l d  i m p r o v e  t h e  p e r ­

f o r m a n c e  o f  t h e  A s s o c i a t i o n  is i n c l u d e d  i n

i
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other portions of this report or in legis­
lation to be introduced by the House 
Judiciary Committee.

The House Judiciary Committee finds that:

(1) The Alaska Bar Association should be .xtended 
until June 30, 1981.

(2) Statutory changes are needed in the public 
interest. The Committee will propose a bill 
incorporating these change*;.

Charles H. P a r r , Chairman

ttels A. Anderson, J r .

Ramcna L. Barnes

W i H "  3rown

Thelma Buchholdt

Hugh Malone

Terry M a r t i n

Patrick M. O'Connell

Randy P h i l l i p s
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Representative Charles H. Parr 
Pouch V
Juneau, Alaska 99811 

Dear Representative Parr:

You have as.ced that I comment on behalf of the 
Court System concerning the sunset legislation of the 
Alaska Bar Association currently pending before your 
c o m m i t t e e .

I have conferred with the Supreme Court with regard 
to your request and they asked me to comment as follows.

The Court strongly supports continued existence of 
the Alaska Bar Association as an integrated bar. The 
Court further suggests that the Bar Association and the 
Legislative Audit Committee reach a reasonable accommoda 
tion of the current dispute.

The Court has not given me brief to comment further 
on the subject. I hope these comments will help the 
c o m m i t t e e .

C o r d i a l l y ,

Arthur H. Snowden, II 
Administrative Director

A H S :cm

cc: Donna Willard, Esq.
President, Alaska Bar Association
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T h e  H o n .  C h a r l e s  P a r r ,  C h a i r m a n  

H o u s e  J u d i c i a r y  C o m m i t t e e  
R o o m  1 2 6 ,  S t a t e  C a p i t o l  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  P a r r :

In m y  l e t t e r  o f  M a r c h  4, 1 9 8 0 ,  w i t h  r e f e r e n c e  t o
t h e  s u n s e t  o f  t h e  A l a s k a  B a r  * \ s s o c i a t i o n , 1 s t a t e d  in t h e  

l a s t  s e n t e n c e  t h a t  t h e  C o u r t  h o p e s  t h a t  t h e  B a r  A s s o c i a t i o n  

a n d  t h e  L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m m i t t e e  c a n  r e a c h  a 
r e a s o n a b l e  a c c o m m o d a t i o n  o f  t h e i r  p r e s e n t  d i s p u t e .

I w i s h  t o  m a k e  it c l e a r  t h a t  i n  c o m m e n t i n g  o n  t h i s
s u b j e c t ,  i n  n o  w a y  d i d  I i n t e n d  to c o m m e n t  o r  c o n v e y  a n y  

i n f o r m a t i o n  o n  t h e  m e r i t s  o f  t h e  c o n t r o v e r y  b e t w e e n  t h e  
L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m m i t t e e  a n d  t h e  A l a s k a  B a r  
A s s o c i a t i o n  b e f o r e  t h e  Supr^™*3 r n n r t
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SUBJECT:

TO:

FROM:

Alaska Bar Association 
(CSHB 984)

Representative Charles H. Parr 
Chairman, House Judiciary Committee

Richard A. Bradley 
Legislative Counsel 1 E >

The bill requested is enclosed.

I wish to call your attention to certain provisions of the 
bill which nave been prepared in accordance with your 
r e q u e s t .

The amendment to AS 08.08.100 has been included as requested. 
The changes that were made beyond those requested by the 
committee conform the provisions to present statutory 
style. AS 08.08.090 was repealed as inconsistent with the 
amendment to AS 08.08.100.

Note, however, that there are some problems.

The present status may be briefly summarized. AS 08.08.100 
provides that the regulations adopted by the board are not 
subject to the Administrative Procedure Act.

Alaska Bar Rule 62, adopted by the Supreme Court at the 
request of the board, provides that "bylaws and regulations 
for the governance of the Alaska Bar" may be adopted by the 
board "in accordance with this Rule." These provisions may 
be viewed as generally consistent with one another.

Alaska Bar Rule 62 is a briefly stated procedures section. 
While it does not contain all the details of the APA, 
essential due process will be granted to the extent that it 
is followed.
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But the amendment putting the Board of Governors procedure 
for the adoption of regulations under the A P A  is incon­
sistent with Bar Rule 62.

I have added a temporary law section and amended the title 
to alert the legislature that its amendment to AS 08.08.100 
constitutes £.n amendment to Alaska Supreme Court Bar Rule 62. 
Acknowledging that effect should also comply with the 
requirements of Article IV, sec. 15 of the state Constitution 
as interpreted by the Supreme Court -- that any amendment to 
court rules be specifically recognized as such by the legis­
lature. Lesge v. M a r t i n , 379 P . 2d 447 (Alaska 1963).

And finally, we are uncertain whether the legislature may 
amend rules of court regulating the Bar. This result occurs 
because the authority of the legislature over rules in 
Article IV, sec. 15 is limited to "rules of practice and 
procedure in civil and criminal cases in all courts" [compare 
Uniform Rule of the Legislature 38(e)] and perhaps to "rules 
governing the administration of all courts." Whatever the 
limits of those rules, it is generally agreed that the rules 
governing the practice of law are not included within their 
boundaries.

R A B :1j u

Enclosure
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  March 29, 1980

SUBJECT: The practice of law in Alaska
(Work Order No. 8357)

TO: Representative Charles H. Parr
Chairman, House Judiciary Committee

FROM: Richard A. Bradley jf}~
Legislative C o u n s e l J L ^

A bill responsive to the request of the committee is 
enclosed. Because the matters involved in the bill are 
complex, I have prepared this memorandum to offer 
observations to the committee on what it has requested and 
what I have delivered to you.

I chose not to follow the format of your request, a
suggested repeal and reenactment of AS 08.08; rather, I have 
amended existing law where possible to reflect the changes 
made in AS 08.08.

The request of the committee directs that a bill be prepared 
abolishing the integration or unification of the Alaska Bar 
Association. The request then confers extensive p o l i o * 
powers on the governing board of the resulting voluntary 
association.

> * ^

. , j I am concerned with the allocation of substantial police 
powers to a voluntary association. In my view, the mixed 
character of the resulting Alaska Bar Association offers the
substantial possibility that what results will be found by
the courts to b e \ u n c o n s t i t u t i o n a l .

The bill imposes the responsibility of a public agency on a 
voluntary association. It is required to act in the same 
manner that a public agency would act. These safeguards 
cloud, in my judgment, the otherwise clear prohibition of 
the grant of police powers to a private, voluntary 

organization.
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Charles

_ _

H. P a r r

—

A n d  I m u s t  c o n f e s s ,  i n  c a n d o r ,  t o  t h e  c o m m i t t e e  t h a t  t h e  
c o - m i n g l i n g  o f  p u b l i c  r e s p o n s i b i l i t i e s  o n  a v o l u n t a r y  

a s s o c i a t i o n  h a s  m a d e  d i f f i c u l t  t h e  t a s k  o f  d r a f t i n g  t h e  b i l l  
b e f o r e  y o u .  I w i l l  s e e k  t o  i d e n t i f y  t h e  i s s u e s  t h a t  h a v e  

c o n c e r n e d  m e  i n  t h e  f o l l o w i n g  a n a l y s e s :

S e c t i o n  10.

t h e  s u b s t i t u t i o n  o f  " a g e n c y "

?

T h e  o n l y  c h a n g e  r e q u e s t e d  i n  t h i s  s e c t i o n  i.

f o r  " i n s t r u m e n t a l i t y " .  T h e  
c h a n g e  is e s s e n t i a l l y  s e m a n t i c ;  I r e c o g n i z e ,  h o w e v e r ,  as 

d o e s  t h e  c o m m i t t e e ,  t h a t  " a g e n c y "  is t h e  c u s t o m a r y  w o r d  u s e d  
to d e s c r i b e  a u n i t  o f  g o v e r n m e n t .  T h e  c h a n g e  s h o u l d  h e l p  

r e s o l v e  t h e  a p p a r e n t  c o n c e r n  o f  t h e  c o m m i t t e e  w h i c h  I 
d i s c u s s  s u b s e q u e n t  i n  t h i s  m e m o r a n d u m .  F o r  a d d e d  e m p h a s i s ,  

a s u b s e c t i o n  (b) is a d d e d  to t h e  s e c t i o n  i n  p l a c e  of t h e  
s e c t i o n  r e q u e s t e d  b y  t h e  c o m m i t t e e  as s e c .  15 0 .

S e c t i o n  20. T h e  p r o v i s i o n  is r e p e a l e d  a n d  r e e n a c t e d  a n d  t h e  
e s s e n t i a l  c h a n g e  is f r o m  a l a w  r e q u i r i n g  m e m b e r s h i p  o f  a l l  

a t t o r n e y s  a d m i t t e d  t o  p r a c t i c e  t o  a v o l u n t a r y  a s s o c i a t i o n .

S e c t i o n  30. T h e  p r o v i s i o n s  o f  sec. 30 a r e  u n c h a n g e d  a n d  t h e

s e c t i o n  d o e s  n o t  a p p e a r  w i t h i n  this, d r a f t .

S e c t i o n  4 0 ( a ) .  T h e  o n l y  c h a n g e  i n  (a) is t h e  d e l e t i o n  o f  

a n y  a u t h o r i t y  t o  t h e  b o a r d  r e g a r d i n g  r e g u l a t i o n s .  T o  m y  
k n o w l e d g e  t h e  b a r  h;- s n o t  a d o p t e d  a n y  r e g u l a t i o n s  s i n c e  

s t a t e h o o d .  W h a t  o t h e r  r e g u l a t o r y  a g e n c i e s  a d o p t  as
r e g u l a t i o n s ,  it p r o p o s e s  t o  t o  t h e  S u p r e m e  C o u r t  as b a r

r u l e s ;  b y  d e f i n i t i o n ,  " b a r  r u l e s "  a r e  n o t  a d m i n i s t r a t i v e  
r e g u l a t i o n s .

T h e  b o a r d  h a s  a d o p t e d  b y - l a w s  r e g a r d i n g  i t s  i n t e r n a l  
p r o c e d u r e s ,  p a r t i c u l a r l y  o n  t h e  r e s p o n s i b i l i t i e s  o f  o f f i c e r s

o f  t h e  b o a r d  a n d  p r o c e d u r e s  f o r  t h e i r  e l e c t i o n .  , / .
. a  i  ■ ■ ~ r o / f r  a A c .  f i r n

n o t e  t h a t  I p r o p o s e  n o  a m e n d m e n t  t o  A S  0 8 . 0 8 . 1 0 0 ,  a s e c t i o n  
w h i c h  e x c l u d e s  t h e  b a r  f r o m  t h e  a p p l i c a t i o n  o f  t h e  

A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  a n d  t h a t  I p r o p o s e  t o  r e p e a l  
— j~(AS 0 8 . 0 8 . 0 9 0  as i n c o n s i s t e n t  w i t h  A l a s k a  B a r  R u l e  62.

S e c t i o n  4 0 ( b ) .  T h i s  s u b s e c t i o n  is a m e n d e d  c o n s i s t e n t l y  w i t h  

t h e  c o m m i t t e e ' s  r e q u e s t .  S e e , sec. 50.

a-
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S e c t i o n  5 0 ( a ) .  A n  a m e n d m e n t  d e c r e a s i n g  t h e  a t t o r n e y  m e m b e r s  
o f  t h e  b o a r d  f r o m  n i n e  t o  s i x  a n d  p r o v i d i n g  n c n a t t o r r . e y  

m e m b e r s  to b e  a p p o i n t e d  b y  t h e  g o v e r n o r  a n d  c o n f i r m e d  b y  t h e  

l e g i s l a t u r e  is a d d e d .

S e c t i o n  5 0 ( b ) .  T h e  s e c t i o n  is a m e n d e d  to i m p l e m e n t  t h e  

p r o v i s i o n s  o f  s e c .  5 0 ( a ) .

S e c t i o n  5 0 ( c ) .  T h i s  s e c t i o n  e s t a b l i s h e s  t h e  p r o c e d u r e  f o r  
t h e  s e l e c t i o n  o f  m e m b e r s ,  b o t h  a p p o i n t e d  a n d  e l e c t e d ,  o v e r  a 

t h r e e  y e a r  p e r i o d .

T h i s  p r o v i s i o n  m u s t  b e  r e a d  w i t h  se c .  23 o f  t h e  b i l l  w h i c h  
e s t a b l i s h e s  a t r a n s i t i o n a l  p e r i o d  f o r  t h e  i m p l e m e n t a t i o n  o f  

s e c .  50. P m c / j /  / W . / £ v . V

v  P i . "  f

S e c t i o n  60. T h e  a p p a r e n t  r e q u e s t  o f  t h e  c o m m i t t e e  w a s  t h a t  
t h e  o f f i c e r s  o f  t h e  a s s o c i a t i o n  n o t  b e  s e l e c t e d  a t  t h e  

a s s o c i a t i o n s  a n n u a l  c o n v e n t i o n .
I
I

S e c t i o n  7 0 ( a ) .  T h i s  a m e n d m e n t  w a s  n o t  r e q u e s t e d  b y  t h e  

c o m m i t t e e  i n  i t s  p r e s e n t  f o r m a t .  E l e c t i o n s  [ e x c e p t  u n d e r  
s e c .  60] h a v e  t r a d i t i o n a l l y  b e e n  h e l d  b y  m a i l .  As s u c h ,  it 

s e e m s  l o g i c a l  t o  c a l l  a s p e c i a l  e l e c t i o n  b y  m a i l  to f i l l  
v a c a n c i e s  i n  t h e  e l e c t e d  p o s i t i o n s  o n  the b o a r d .  W h a t e v e r  

d e l a y  r e s u l t s  f r o m  t h e  c o n d u c t  o f  t h e  e l e c t i o n  b y  m a i l  
b a l l o t  is i n s i g n i f i c a n t  a n d  t h e  r e s u l t  s e e m s  p r e f e r a b l e .

S e c t i o n  7 0 ( b ) .  T h e  l a n g u a g e  o f  t h i s  s u b s e c t i o n  is as 

r e q u e s t * d  b y  t n e  c o m m i t t e e .

S e c t i o n  7 0 ( c ) .  

c o m m i t t e e .

T h e  l a n g u a g e  is as r e q u e s t e d  b y  t h e

S e c t i o n  75. T h i s  s e c t i o n  is a d d e d  t o  the c h a p t e r  a n d  

r e s p o n d s  t o  t h e  w h a t  w a s  s e c .  70 i n  t h e  c o m m i t t e e s  r e q u e s t .
T h e  l a n g u a g e  o f  t h e  s e c t i o n  is e s s e n t i a l l y  as i t  w a s  " f \  

r e q u e s t e d  b y  t h e  c o m m i t t e ~

T h e  r e q u e s t  o f  t h e  c o m m i t t e e  a s k e d  t h a t  t h e  l a n g u a g e  b e  
a m e n d e d  to r e q u i r e  n o t i c e  t o  t h e  p u b l i c  o f  b o a r d  m e e t i n g s  as 

is r e q u i r e d  of o t h e r  p r o f e s s i o n s .  I c h e c k e d  c e r t a i n  o t h e r  
p r o f e s s i o n a l  c o d e s ,  i n c l u d i n g  A S  0 8 . 0 4 ,  r e g a r d i n g  a c c o u n t a n t s ;  
A S  0 8 . 3 6 ,  r e g a r d i n g  d e n t i s t s ?  A S  0 8 . 4 0 ,  r e g a r d i n g  a r c h i t e c t s ,  

e n g i n e e r s  a n d  l a n d  s u r v e y o r s ;  A S  0 8 . 3 4 ,  r e l a t i n g  t o  t h e
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p r a c t i c e  o f  m e d i c i n e ;  a n d  A S  0 8 . 6 8 ,  r e l a t i n g  t o  t h e  p r a c t i c e  
o f  n u r s i n g ,  a n d  f o u n d  n o  s i m i l a r  p r o v i s i o n .  N o t w i t h s t a n d i n g  

t h i s  c o n c l u s i o n ,  t h e  l a n g u a g e  o f  t h e  c o m m i t t e e ' s  r e q u e s t  is 

i n c l u d e d  i n  t h e  b i l l .

S e c t i o n  80. T h i s  s e c t i o n  b r i n g s  i n t o  f o c u s  m y  d i f f i c u l t y  i n  
d e t e r m i n i n g  w h a t  p o w e r s ,  p a r t i c u l a r l y  w h a f p o l i c e  p o w e r s ,  

a r e  p r o p e r  t o  a v o l u n t a r y  a s s o c i a t i o n .

S e c t i o n  8 0 ( a ) .  I a d d e d  t h e  r e f e r e n c e  t o  " t h i s  c h a p t e r "  a s

r e q u e s t e d  b y  t h e  c o m m i t t e e .

S e c t i o n  8 0 ( a ) ( 1 ) .  I r e t a i n e d  t h e  p r o v i s i o n  r e g a r d i n g  t h e  
" c l a s s i f i c a t i o n  o f  m e m b e r s h i p . "  A  v o l u n t a r y  a s s o c i a t i o n  m a y  

w e l l  h a v e  l e v e l s  o f  m e m b e r s h i p  b u t  t h e y  a r e  t y p i c a l l y  n o t  
s e t  o u t  in s t a t u t e .  B e c a u s e  o f  t h e  m i x e d  s t a t u s  o f  t i e  

A l a s k a  Bar, I r e t a i n e d  t h e  l a n g u a g e .

S e c t i o n  8 0 ( a ) ( A ) .  I a d d e d  t h e  a u t h o r i t y  t o  e s t a b l i s h  f e e s  
to t h i s  s u b s e c t i o n .  T h e  p r o v i s i o n  r e g a r d i n g  i n v e s t m e n t ,  as 

r e q u e s t e d  b y  t h e  c o m m i t t e e ,  is a l s o  a d d e d .  I d e l e t e d  t h e  

r e f e r e n c e  t o  l i c e n s i n g  f e e s  b e c a u s e  o f  m y  t r a n s f e r  o f  t h e s e  
r e s p o n s i b i l i t i e s  t o  t h e  S u p r e m e  C o u r t .  S e e , s e c .  20 o f  t h e  

b i l l ,  i n f r a , w h i c h  a d d s  a m e n d m e n t s  to A S  2 2 . 0 5 .

I o m i t t e d  t h e  d r a f t  s e c .  8 0 ( a ) (5) r e l a t i n g  to t h e  

m a i n t e n a n c e  o f  a r e g i s t e r  o f  a t t o r n e y s .  T h e  S u p r e m e  C o u r t  

t y p i c a l l y  e x e r c i s e s  t h i s  r e s p o n s i b i l i t y  in s t a t e s  w i t h o u t  a n  

i n t e g r a t e d  b a r .  S e e , h e r e  a l s o  t h e  p r o v i s i o n s  r e l a t i n g  t o  
t h e  a u t h o r i t y  o f  t h e  S u p r e m e  C o u r t  in sec. 18 o f  t h e  b i l l .

I a d d e d  ( a ) ( 7 )  [ c o n t i n u i n g  l e g a l  e d u c a t i o n ]  a n d  ( a ) ( 8 )  
[ s p e c i a l i z a t i o n ]  in a f o r m a t  d i f f e r e n t  f r o m  t h e  r e q u e s t  b y  

t h e  c o m m i t t e e .

S e c t i o n  8 0 ( b ) .  T h e  p r o v i s i o n  r e q u e s t e d  b y  t h e  c o m m i t t e e  
d i r e c t i n g  t h e  b o a r d  t o  m a k e  r e c o m m e n d a t i o n s  for a m e n d m e n t s  

t o  t h i s  c h a p t e r  as w e l l  as to l a w  o f  a g e n e r a l  n a t u r e  a r e  

i n c o r p o r a t e d  i n t o  s e c .  85, t h e  s e c t i o n  d e a l i n g  w i t h  t h e  

a n n u a l  r e p o r t  o f  t h e  b o a r d  o f  g o v e r n o r s .

S e c t i o n  8 0 ( b ) ( 1 ) .  T h e  p r o v i s i o n  r e l a t i n g  t o  " c o n t i n u i n g  
l e g a l  e d u c a t i o n "  is i n c o r p o r a t e d  i n  se c .  8 0 ( a ) ( 7 )  arid is n o t  

r e p e a t e d  h e r e .



S i m i l a r l y ,  t h e  " l i c e n s i n g "  f u n c t i o n  is t r a n s f e r r e d  to t h e  
S u p r e m e  C o u r t  a n d  is n o t  d u p l i c a t e d  h e r e .

S e c t i o n  8 0 ( b ) ( 4 ) .  T h e  c o n c e p t  o f  f e e s  f o r  i n a c t i v e  m e m b e r s  
s e e m s  u n n e c e s s a r y  to a  v o l u n t a r y  a s s o c i a t i o n .  L i c e n s i n g  

f e e s  as s u c h  a r e  c o l l e c t e d  b y  t h e  S u p r e m e  C o u r t  u n d e r  t h e  

f e e s  s e t  b y  t h e  l e g i s l a t u r e .  S e e , s e c .  2 2 . 0 5 . 1 8 0 ,  a d d e d  i n  

t h i s  b i l l  b y  s e c .  20.

S e c t i o n  85. T h i s  s e c t i o n  r e f l e c t s  t h e  e l e m e n t s  c o n t a i n e d  

w i t h i n  d r a f t  s e c .  90.

S e c t i o n  90. I d o  n o t  b e l i e v e  t h e  c o m m i t t e e  p r o p o s e d  t o  
a m e n d  se c .  90. I p r o p o s e  to r e p e a l  it.

T h e  s e c t i o n  d o e s  v e r y  l i t t l e  o t h e r  t h a n  p r o v i d e  t h a t  t h e  
a c t i v e  m e m b e r s  o f  t h e  a s s o c i a t i o n  m a y  a m e n d  t h e  b y - l a w s  a n d  

r e g u l a t i o n s  p r e s c r i b e d  b y  t h e  b o a r d  o f  g o v e r n o r s .  T h i s  
p o w e r  h a s  s o m e t i m e s  b e e n  e x e r c i s e d  b y  t h e  m e m b e r s h i p  a t  t h e  

a n n u a l  c o n v e n t i o n .  T h e  p r o v i s i o n  a p p e a r s  t o  b e  s u p e r c e d e d  
b y  A l a s k a  B a r  R u l e  62 w h i c h  p r o v i d e s  f o r  " a d o p t i o n  of 

r e c o m m e n d e d  luleir, b y - l a w s ,  a n d  r e g u l a t i o n s . "

S e c t i o n  95. T h i s  p r o v i s i o n  d e f i n e s  t h e  " p r a c t i c e  of l a w "  

a n d  c o n t a i n s  t h e  m a t e r i a l  p r o p o s e d  i n  d r a f t  sec. 140.

I
T h e  l a n g u a g e  is m i n i m a l l y  u n c h a n g e d  f r o m  the d r a f t .

I o f f e r  n o  e n d o r s e m e n t  of its c o n t e n t ;  I c o n s i d e r  it 
a l t o g e t h e r  i n a d e q u a t e  as a d e f i n i t i o n  o f  t h e  p r a c t i c e  o f  

law. S e v e r a l  f u r t h e r  c o m m e n t s  m a y  b e  m a d e :

(1) F o r  m a n y ,  t h e  p r a c t i c e  o f  l a w  is e s s e n t i a l l y  

u n d e f i n a b l e .  T o  a l a r g e  e x t e n t ,  t h i s  p r e m i s e  c o n c e d e s  t h a t  
l a r g e  a s p e c t s  o f  c o m m e r c i a l  a c t i v i t y  e x i s t  i n  t h e  s h a d o w  o f  

t h e  l e g a l  p r o f e s s i o n ,  b u t  f o r  h i s t o r i c a l ,  p r a c t i c a l ,  o r  
o t h e r  r e a s o n s  h a v e  b e e n  l e f t  u n r e g u l a t e d  or i n c l u d e d  i n  t h e  

r e g u l a t i o n  o f  o t h e r  p r o f e s s i o n s .

(2) Sec. 9 5 ( b )  is a s o m e w h a t  c y n i c a l  s t a t e m e n t  s u g g e s t i n g  

t h a t  b a n k e r s ,  r e a l t o r s ,  a n d  o t h e r s  m a y  p r a c t i c e  l a w  so l o n g  

as t h e y  do n o t  d o  it o n  a f u l l - t i m e  b a s i s .  F r o m  a p u b l i c  

p o l i c y  p e r s p e c t i v e ,  t h e  p r o v i s i o n  s e e m s  to s u g g e s t  t h a t  
i n c o m p e t e n c e  w i l l  b e  i m p l i c i t l y  p e r m i t t e d  s o  l o n g  as it is 

n o t  a f u l l - t i m e  a c t i v i t y .



(3) T h e  p r o v i s i o n s  o f  s e c .  9 5  t o t a l l y  i g n o r e  p a r a l e g a l  
a c t i v i t y ;  t h e y  a l s o  i g n o r e  t h e  f i e l d  o f  i n c r e a s i n g  e c o n o m i c  

i m p o r t a n c e  o c c u p i e d  b y  i n d i v i d u a l s  i n  n a r r o w  f i e l d s  o f  
e x p e r t i s e  w h e r e  a s s i s t a n c e  is o f f e r e d  t o  t h e  p u b l i c  i n  

o b t a i n i n g  l i c e n s e s ,  p e r m i t s ,  a n d  t h e  l i k e .

(4) I o f f e r  n o  p r o v i s i o n s  t o  t h e  c o m m i t t e e  w h i c h  a r e  b e t t e r  

t h a n  t h o s e  s u g g e s t e d  i n  se c .  95. I a m  p e r s o n a l l y  a w a r e  t h a t  

t h e  b a r  a s s o c i a t i o n  l o c a l l y ,  as w e l l  as t h e  b a r  a s s o c i a t i o n  

n a t i o n a l l y ,  h a s  b e e n  c o n c e r n e d  f o r  s o m e  t i m e  w i t h  t h e  
p r a c t i c e  o f  l a w  a n d  h a s  n o t  b e e n  a b l e  to c o m e  u p  w i t h  a 

b e t t e r  d e f i n i t i o n  t h a n  t h a t  o f f e r e d .  I s u g g e s t  it w o u l d  b e  

b e t t e r  t o  d e l e t e  t h i s  p r o v i s i o n  t h a n  it w o u l d  b e  to b e l i e v e  

t h a t  it is c o m p r e h e n s i v e  a n d  e f f e c t i v e .

S e c t i o n  205. T h i s  s e c t i o n  r e s p o n d s  t o  s e c .  1 7 0  of t h e  

c o m m i t t e e ' s  r e q u e s t .

T h i s  s e c t i o n  a n d  s e v e r a l  o t h e . s e c t i o n s  t h a t  f o l l o w  it 

d e l e t e  t h e  r e q u i r e m e n t  t h a t  a p p l i c a n t s  f o r  a d m i s s i o n  t o  t h e  
A l a s k a  B a r  b e  a g r a d u a t e  o f  a n  a c c r e d i t e d  l a w  s c h o o l .  T h e s e  
s e c t i o n s  a r e  c o n t a i n e d  w i t h i n  t h e  d r a r '- i d e n t i c a l 1 ? t o  t h e  

c o m m i t t e e ' s  r e q u e s t .  An d ,  I o f f e r  n o  c o m m e n t  o n  . n e i r  

s i g n i f i c a n c e  o r  i m p l i c a t i o n s .

S e c t i o n  207. T h i s  s e c t i o n  r e s p o n d s  t o  s e c .  1 8 0  o f  t h e  
c o m m i t t e e ' s  r e q u e s t  a n d  it is c o n t a i n e d  w i t h i n  t h e  b i l l  i n  

t h e  f o r m a t  r e q u e s t e d  b y  t h e  c o m m i t t e e .

S e c t i o n  210. T h i s  s e c t i o n  r e s p o n d s  to se c .  1 5 0  of t h e  
c o m m i t t e e ' s  d r a f t  a n d  is c o n t a i n e d  i n  t h e  b i l l  i n  t h e  f o r m a t  

r e q u e s t e d  b y  t h e  c o m m i t t e e .

S e c t i o n  22.0. T h i s  s e c t i o n  is r e p e a l e d .  T h e  s e c t i o n  is 

o b s o l e t e .

S e c t i o n  230. T h i s  s e c t i o n  r e s p o n d s  t o  s e c .  2 0 0  o f  t h e  
c o m m i t t e e  d r a f t  a n d  is i n c l u d e d  w i t h i n  t h i s  b i l l  i n  t h e  

f o r m a t  r e q u e s t e d  b y  t h e  c o m m i t t e e .

S e c t i o n  18 o f  th-> b i l l  a d d s  i n e w  a r t i c l e  to AS 22. 05. to 
d e a l  w i t h  t h e  r e s p o n s i b i l i t y  o f  t h e  S u p r e m e  C o u r t  o v e r  t h e  
a n n u a l  l i c e n s e  o f  a t t o r n e y s  a n d  t h e  m a i n t e n a n c e  o f  t h e  
r e g i s t e r  o f  l i c e n s e d  a t t o r n e y s .
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T h e s e  s e c t i o n s  a r e  a s u b s t i t u t e  f o r  se : .  1 ^ 0  a n d  sec. 1 3 0  o f  

t h e  c o m m i t t e e  d r a f t .  I d i s c u s s e d  m y  d i f f i c u l t y  w i t h  P e g g y  

B e r c k  o n  t h e  i n c l u s i o n  o f  t h e  r e s p o n s i b i l i t i e s  t o  a v o l u n t a r y  
a s s o c i a t i o n  a n d  s u g g e s t e d  t h a t  t h e  r e s p o n s i b i l i t i e s  b e  

t r a n s f e r r e d  t o  t h e  S u p r e m e  C o u r t .  S h e  a g r e e d .

S e c t i o n  *t5.50.495. T h e  s e c t i o n  c a n n o t  b e  f i t t e d  w i t h i n  t h e  

s i n g l e  s u b j e c t  r e q u i r e m e n t .  It d o e s  n o t  d e a l  w i t h  t h e  
p r a c t i c e  o f  l a w  b u t  r a t h e r  w i t h  a n t i - t r u s t  a c t i v i t i e s  o f  

a t t o r n e y s .

If t h e  c o m m i t t e e  is c o n c e r n e d  w i t h  t h e  p r o b l e m ,  I s u g g e s t  

r e p e a l i n g  AS 4 5 . 5 0 . 4 8 1 ( 1 )  in. a s e p a r a t e  b i l l .

S e c t i o n  19 a n d  s e c t i o n  2 0  a m e n d  A l a s k a  B a r  R u l e s  i n  t h e  

f o r m a t  r e q u e s t e d  b y  t h e  c o m m i t t e e .

S e c t i o n  21 r e p e a l s  s e c s .  220, a n d  250.

S e c t i o n  22 r e p e a l s  s e c .  3 o f  A l a s k a  B a r  R u l e  2.

S e c t i o n  23 is a t r a n s i t i o n a l  s e c t i o n  w h i c h  is d e s i g n e d  t o  

e n a b l e  A S  0 8 . 0 8 . 0 5 0 ( c )  a d d e d  b y  s e c .  5 b y  t h e  b i l l  to w o r k .

S e c t i o n  7 4  p r o v i d e s  c h a t  t h e  e f f e c t i v e  d a t e  o f  t h e  a c t  is 

J a n u a r y  i, 1 9 8 1 .

As n o t e d ,  s e v e r a l  s e c t i o n s  o f  t h i s  b i l l  a m e n d  A l a s k a  B a r  
R u l e s .  I w i s h  to c a l l  t o  t h e  c o m m i t t e e ' s  a t t e n t i o n  t h e  

q u e s t i o n  o f  w h e t h e r  t h e  l e g i s l a t u r e  m a y  a m e n d  A l a s k a  B a r  

R u l e s .

T h e  s o u r c e  o f  t h e  q u e s t i o n  is, o f  c o u r s e ,  Article. IV, 
s e c .  .5, o f  t h e  A l a s k a  C o n s t i t u t i o n ,  w h i c h  p r o v i d e s :

S E C T I O N  15. T h e  s u p r e m e  c o u r t  s h a l l  m a k e  a n d  
p r o m u l g a t e  r u l e s  g o v e r n i n g  t h e  a d m i n i s t r a t i o n  o f  a l l  

c o u r t s .  It s h a l l  m a k e  a n d  p r o m u l g a t e  r u l e s  g o v e r n i n g  
p r a c t i c e  a n d  p r o c e d u r e  i n  c i v i l  a n d  c r i m i n a l  c a s e s  in 

a l l  c o u r t s .  T h e s e  r u l e s  m a y  b e  c h a n g e d  b y  t h e  
l e g i s l a t u r e  b y  t w o - t h i r d s  v o t e  o f  t h e  m e m b e r s  e l e c t e d  
t o  e a c h  h o u s e .

T h e  S u p r e m e  C o u r t  h a s  h a d  a n u m b e r  of o p p o r t u n i t i e s  to 
c o m m e n t  o n  t h e  i m p l i c a t i o n s  o f  t h i s  s e c t i o n ,  a n d  it h a s



g e n e r a l l y  l i m i t e d  i t s  c o m m e n t s  t o  t h e  j u d i c i a l  e m b e l l i s h m e n t  
t h a t  t h e  p r o v i s i o n  o f  t h e  b i l l  a m e n d i n g  r u l e s ,  e i t h e r  

d i r e c t l y  o r  i n d i r e c t l y ,  m u s  : b e  i n d e n t i f i e d  i n  t h e  b i l l  a n d  

m u s t  b e  v o t e d  o n  s e p a r a t e l y .  [It is f o r  t h i s  r e a s o n  t h a t  

t h e  f a c t  c f  t h e  A l a s k a  B a r  R u l e s  a m e n d m e n t  is n o t e d  i n  t h e  

b i l l  t i t l e . ]

W e  a s s u m e d  t h a t  b a s e d  o n  t h e  l o g i c  o f  t h e  B r a d n e r  v. H a m m o n d  
d e c i s i o n ,  5 5 3  P . 2 d  1 ( 1 9 7 6 ) ,  t h e  S u p r e m e  C o u r t  w i l l  d e t e r m i n e  

t h a t  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  w i l l  c o n s t i t u t e  t h e  o u t e r  
l i m i t s  o f  t h e  a u t h o r i t y  o f  t h e  l e g i s l a t u r e  t o  a m e n d  r u l e s  o f  

t h e  S u p r e m e  C o u r t .  S i n c e  t h e  A l a s k a  B a r  R u l e s  m a y  n o t  f a i r l y  
b e  d e s c r i b e d  a s  e i t h e r  " r u l e s  g o v e r n i n g  t h e  a d m i n i s t r a t i o n  

o f  a l l  c ourts,'* o r  " r u l e a  g o v e r n i n g  p r a c t i c e  a n d  p r o c e d u r e  
i n  c i v i l  a n d  c*irainal c a s e s  i n  a l l  c o u r t s , "  w e  b e l i e v e  t h a t  

c o n s e r v a t i v e  l e g a l  a d v i c e  t o  t h e  c o m m i t t e e  w o u l d  s u g g e s t  

t h a t  t h e  l e g i s l a t u r e  is w i t h o u t  t h e  a u t h o r i t y  t o  a m e n d  t h e  

A l a s k a  B a r  R u l e s .

I f  w e  n a y  a s s i s t  f u r t h e r ,  p l e a s e  a d v i s e .

R A B r l j b

E n c l o s u r e

/
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C o u r t  of a p p e a l s

I  N o .  402I n  t h o  M a t t e r  o fII a r r y  G . G o r d o n , A p p e l l a n t ,  C o m m l t t o e  on C h a r a c t e r  a nd 
F t n e o a  ,

R e s p o n d e n t .

(AH'/) . Jo h n  C a r y  S I i h h , Was h L n g t o n  , 1) , C . , l o r  a p p e l ­l a n t ,  p r o  h a c  v i c e .R o b e r t  Abr ams , A t t o r n e y - C e n e r a  1 ( D a n l e  1 M. C o h e n  o l  c o u n s e l )  r e s p o n d e n t  p r o  r.<" p u r s u a n t  t o  E x e c ,l .aw § / 1 .

C OOK E,  C h .  J . :A p p e l l a n t ,  a r e s i d e n t  o f  N o r t h  C a r o l i n a ,  m o u n t s  t h i s  c h a l l e n g e  t o  t h e  c o n s t i t u t i o n a l i t y  o f  C P L R  9406 ( s u b d  2 ) .  T h a t  r u l e  p r o v i d e s  t h a t  p e r s o n  may n o t  be  a d m i t t e d  a s  a member o f  t h e  b a r  o f  t h i s  S t a t e  u n l e s s  ho f u r n i s h o s  p r o o f  " t h a t ,  h e  h a s  b o on  an a c t u a l  r e s i d e n t  o f  - th e s t a t e  o f  Now Y o r k  f o r  s i x  m o n t h s  1 turned 1 a L e l y  p r e c e d i n g  t h e  s u b m i s s i o n  o f  h i s  a p p l  c a t i o n  f o r  a d m i s s i o n  t o  p r a c t i c e " .  * Among o t h e r  i n f i r m i t i e s ,  i t  i s
I n  a d d i t i o n  t o  t h o s e  who a r e  a c t u a l  r e s i d e n t s  o f  New Y o r k ,  s e c t i o n  464 o f  t h e  J u d i c i a r y  Law p r o v i d e s  t h a t  a p e r s o n  o t h e r w i s e  e l i g i b l e  f o r  c e r t i  f i c a t i o n  by t h e  B o a r d  o f  Law E x a m i n e r s  f o r  a d m i s s i o n  t o  t h e  b a r  s h a l l  be  c o n s i d e r e d  t o  be  an a c t u a l  r c s i i .  *nt  a n d  c i t i z e n  o f  t h e  s t a t e  d u r i n g  a n y  p e r i o d  o f  t i m e  i n  w h i c h  he i s  e m p l o y e d  f u l l  t i m e  w i t h i n  t h e  s t a t e  o f  New Y o r k .

O P I N I O N
This opinion is uncorrccicd and subject to revision 
before publication in the New York Repons.



- 2 -  # 4 8 2c l a i m e d  t h a t  t h e  r u l e  i s  v i o l a t i v e  o f  I h c  p r i v i l e g e s  a n d  i n pnm l-t-lxxK c l a u s e  o f  a r t i c l e  I V  o f  t h e  F e d e r a l  C o n s t i t u t i o n . "  We a g r e e  w i l l )  t h a t  c o n t e n t i o n .A  g r a d u a t e  o f  t h e  U n i v e r s i t y  o f  V i r g i n i a  Law S c h o o l  a n d  member o f  t h e  b a r s  o f  V i r g i n i a  a nd N o r t h  C a r o l i n a ,  a p p e l l a n t  was e m p l o y e d  a s  i n - h o u s e  c o u n s e l  t o  W e s t e r n  E l e c t r i c  C o m p a n y  i n  Now Y o r k  C i t y .A f t e r  w o r k i n g  i n  New Y o r k  f o r  o v e r  tw o y e a r s ,  a p p e l l a n t  q u a l i f i e d  f o r ,
nj* y ' ----\p vjp'* t o o k  a n d  p a s s e d  t h e  New j o r k  S t a t e  I3ar E x a m i n a t i o n  i n  J u l y ,  1 ‘177.) B e f o r e  h e  w as  n o t i f i e d  o f  t h e  r e s u l t s  o f  t h e  e x a m i n a t i o n ,  h o w e v e r ,a p p e l l a n t  w as  u n e x p e c t e d l y  t r a n s f e r r e d  t o  N o r t h  C a r o l i n a  by h i a  e m p l o y e r ,  w h e r e  he p r e s e n t l y  r e s i d e s .A p p a r e n t l y  u n d e r  t h e  d u a l  i m p r e s s i o n  t h a t  h i s  p r i o r  New Y o r k4r e s i d e n c e  q u a l i f i e d  h i m  f o r  a d m i s s i o n  t o  t h e  b a r  a n d  t h a t ,  by  v i r t u e  o f  h i s  e m p l o y m e n t ,  he w as  e n g a g e d  in  t h e  p r a c t i c e  o f  l a w  i n  New Y o r k ,  a p ' - ' a i l a n t  f i l e d  a n  a p p l i c a t i o n  f o r  a d m i s s i o n  t o  p r a c t i c e  w i t h  t h e  C o m m i t t e e  on  C h a r a c t e r  a nd F i t n e s s  o f  t h e  F i r s t  D e p a r t m e n t  ( J u d i c i a r y  L a w , § 9 0 ,  s u b d  1 ;  C P L R  9 4 0 2 ;  22 NYCRR 5 2 0 . 9 ) .  5 Tn v i e w  o f  a p p e l l a n t ' s  N o r t h  C a r o l i n a  r e s i d e n c e ,  t h e  Co mmit  ten? d e f e r r e d  a c t  I o n  on h i s  a p p l i ­c a t i o n .  A p p e l l a n t  t h e r e u p o n  c h a l l e n g e d  t h e  r e s i d e n c y  r e q u i r e m e n t  by p e t i t i o n i n g  t h e  A p p e l l a t e  D i v i s i o n  f o r  a d m i s s i o n  w i t h o u t  c e r t i f i c a t i o n  o f  t h e  C o m m i t t e e  o n  C h a r a c t e r  a n d  F i t n e s s  (CPLR 9 4 0 4 ) .  T h e  A p p e l l a t e  D i v i s i o n  d e n i e d  t h e  a p p l i c a t i o n ,  h o l d i n g  C PLR 9400 ( s u b d  2) c o n H t i t u -

2 " T h e  C i t i z e n s  o f  e a c h  S t a t e  s h a l l  be e n t i t l e d  t o  a l l  P r i v i l e g e s  a n d  I m m u n i t i e s  o f  C i t i z e n s  i n  t h e  H o v e r a l  S t a t e s "  (US C o n H t ,  a r t  I V ,  § 2 ,  
cl 1) .'^At t h e  t i m e  t h i s  c o n t r o v e r s y  a r o s e ,  e l i g i b i l i t y  t o  t o k o  t h o  b a r  e x a m i n ­a t i o n ,  l i k e  e l i g i b i l i t y  f o r  a d m i s s i o n  t o  b a r ,  was p r o m i s e d ,  a t  l e a s t  I n  p a r 4; ,  u p o n  t h e  r e s i d e n c y  o f  t h e  a p p l i c a n t  (72 NYCRR 5 2 0 . 2  | a ) ( 3 ] ) .^ A c t u a l l y ,  a p p e l l a n t  w a s r e q u i r e d  t o  s a t i s f y  twe s i x - m o n t h  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s :  o n e  t o  t a k e  t h e  b a r  e x a m i n a t i o n  (22 NYCRR5 2 0 .  2 ( a )  [ 3 ] ;  t h e  o t h e r  t o  s a t i s f y  t h e  a d m i s s i o n  r ecj u I r e m c n t s  o f  C P L R  9 400  ( s u b d  2) .’’ i n  a d d i t i o n  t o  m e e t i n g  two d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  ( f n  4 ,  s u p r a ) , t h r e e  o t h e r  c o n d i t i o n s  must be s a t i s f i e d .  U n l e s s  w a i v e d ,  t h e  a p p l i c a n t  m u s t  p a s s  a n  e x a m i n a t i o n  c o n d u c t e d ,  s e m i a n n u a l l y ,  o f  t h e  S t a t e  B o a r d  o f  Law E x a m i n e r s .  S e c o n d ,  t h e  a p p l i c a n t  m u s t  p o s s e s s  t h o  r e q u i s i t e  c h a r a c t e r  a n d  f i t n e s s  c o n s i s t e n t  w i t h  t h a t  r e q u i r e d  o f  an a t t o r n e y .  To a s s i s t  i n  t h i s  e v a l u a t i o n ,  t h e  a p p l i c a n t  m u s t  f u r n i s h  t h e  C o m m i t t e e  on C h a r a c t e r  a n d  F i t n e s s  w i t h  a f f i d a v i t s  a t t e s t i n g  t o  h j s  g o o d  m o r a l  c h a r ­a c t e r ,  f i l l  o u t  a d e t a i l e d  q u e s t i o n n a i r e  a nd u n d e r g o  a p e r s o n a l  I n t e r v i e w  w i t h  a C o m m i t t e e  m e m b e r .  F i n a l l y ,  t h e  a p p l i c a n t  m u s t  s w e a r  t h a t  h e  w i l l  s u p p o r t  t h e  F e d e r a l  a n d  S t a t e  C o n s t i t u t i o n s  ( s e c ,  q e n e r a l l y ,  Law S t u d e n t s  Re s e a r c h  C o u n c i  1 v W a c m j. n d , 4 01 'S 1 5 4 ,  1 5 0 - 1 3 7 ) .
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tional (67 AD2d 215). Although appellant relies upon a number of 

constitutional provisions in support of his claim that the residence 

requirement for admission to the bar is unconstitutional, 6 ic is 

necessary only to address the claim that the rule denies nonresidents
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the same privileges and immunities accorded residents.

The principal purpose of the privileges and immunities 

clause, like the commerce clause, 7 is to eliminate protectionist 

burdens placed uoon individuals engaged in trade or commerce by confining 

the power of a state to apply its laws exclusively to nonresidents 

(Paul v Virgin'a , 75 US 168, 100) Tribe, American Constitutional Law, 

S6-32, at p 406). In essence, the clause prevents a state from discrim­

inating against nonresidents merely to further its own parochialg
interests or those o f  its residents (Hicklin v Orbeck, 437 US 518;

Mul1aney v Anderson, 342 US 415) Toomer v Witscl1 , 334 US 385). While

' i t  i s  a s s e r t e d  t h n L  C PL R  ‘1406 ( s u b d  2) d e n i e s  a p p e l l a n t  e q u a l  p r o 1 a c t i o n  and d u e  p r o c e s s  o f  l a w  (US C o n s t ,  am dt  1 4 ) .  A l t h o u g h  u n n e c e s s a r y  t o  p a s s  upon t h o B e  c l a i m s ,  we n o t e  t h a t  s i m i l a r  c h a l l e n g e s  t o  s i x - m o n t h  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  h a v e  b e e n  r e j e c t e d  i n  t h e  p a s t  (Mat t e r  o f  T a n g , 39 AD2d 3 5 7 ,  a p p  dsmd 35 NY2d 8 5 7 ;  T u n g  v  A p p e l l a t e  d T vT~ S u p p  8 0 0 ,  a f f d  487 F2d 1 3 8 ,  c e r t  d e n  416 US 9 0 6 ;  Wi I s o n  vW i l s o n , 416 P S u p p  9 8 4 ,  a f f d  430 US 9 2 5 ;  S u f f ~  ng v  B o n d u r a n t ,  339 F S u p p  2 5 7 ,  a f f d  s u b  norm R o s e  v B o n d u r a n t , 469 US lfl20T~l7K a n v  h a v e  r e c o g n i z e d  t h e  " m u t u a l l y  r e i n f o r c i n g  r e l a t i o n s h i p "  b e t w e e n  t h e  p r i v i l e g e s  a n d  i m m u n i t i e s  a nd t h e  c o m m e r c e  c l a u s e s  (H i c k 1 1 n v O r b e c k , 4 37 US 5 1 8 ,  5 3 1 ;  T o o m e r  v  Wi t s e l l , 334 US 385 , 40*7-409 [ F r a n k ­f u r t e r  , J . ,  c o n c u r r i n g ) ;  T r i b e , A m e r i c a n  C o n s t i t u t i o n a l  L a w ,  § 6 - 3 2 ,  a t  p 4 0 4 ) ,  T h e  m a n i f e s t  d i s t i n c t i o n  b e t w e e n  t h e  two i s  t h a t  t h e  p r i v i l e g e s  a nd i m m u n i t i e s  c l a u s e  i s  an a f f i r m a t i v e  g r a n t  o f  r i g h t s  t o  i n d i v i d u a l s  • w h e r e a s  t h e  c o m m e r c e  c l a u s e  h a s  b e e n  r e a d  t o  l i m i t  t h e  p o w e r  o f  t h e  i n d i v i d u a l  s t a t e s  t o  r e s t r i c t  t h e  f r e e  f l o w  o f  g o o d s  a n d  s e r v i c e s  a c r o s s  s t a t e  l i n e s  ( s e e  C i t y  o f  P h i l a d e l p h i a  v  New J e r s e y ,  4 37 US 61*7, 6 2 1 - 6 2 2 ) .  
gA t  o n e  t i m e ,  t h e  p r i v i l e g e s  a nd i m m u n i t i e s  c l a u s e  was t h o u g h t  t o  r e c o g n i z e  w h a t ,  w i t h i n  t h e  p h i l o s p h i c a l  t e r m i n o l o g y  o f  t h e  d a y ,  w e r e  t e r m e d  " n a t u r a l  r i q h t a "  ( s e e  C o r f l c l d  v  C o r y c l 1 , 6 F e d  C a s  546 [ N o .  3 2 3 0 ] ) .  U n d e r  t i n s  e a r l i e r  t h e o r y , t h e  p u r p o s e  o f  t h e  c l a u s e  w as  t o  g u a r a n t e e  e v e r y  c i t i z e n  a g r o u p  o f  f u n d a m e n t a l  r i g h t s  w h i c h  n o  s t a t e  c o u l d  t r a n s g r e s s  ( s e e  C a l d c r  v B u i 1 , 3 US 3 8 6 ,  3 8 8 ) .  W i t h  t h e  o a s s a g e  o f  t i m e ,  h o w e v e r ,  i t  h a s  b e c o m e  s e t t l e d  t h a t  t h e  c l a u s e  d o e s  n o t  i m p o r t  t h a t  a c i t i z e n  c a r r i e s  w i t h  hi m  a s e c  o f  w e l l  d e f i n e d  p r i v i l e g e s  and i m m u n i t i e s  no m a t t e r  w h e r e  he may t r a v e l .  R a t h e r ,  t h e  c l a u s e  i s  m e a n t  " t o  i n s u r e  t o  a c i t i z e n  o f  S t a t e  A who v e n t u r e s  i n t o  S t a t e  B t h e  same p r i v i l e g e s  w h i c h  t h e  c i t i z e n s  o f  S t a t e  3 e n j o y "  ( T o o m e r  v W i t s e l l ,  334 US 3 8 5 ,  3 9 5 ) .
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the p r e c i s e  r e a c h  of tho c l a u s e  m u s t  a w a i t  f u r t h e r  c l a r i f i c a t i o n ,  it 

is s e t t l e d _ t h a t  a s t a te m a y  n o t  p r e m i s e  an i n d i v i d u a l ' s  r i g h t  to 

e n g a g e  in h i s  c h o s e n  o c c u p a t i o n  w i t h i n  its b o r d e r s  s o l e l y  o n  r e s i d e n c e .  

Thus, the c l a u s e  has b e e n  c o n s i s t e n t l y  i n t e r p r e t e d  to p r e v e n t  a B l a t e  

f r o m  i m p o s i n g  d i s c r i m i n a t o r y  b u r d e n s  on n o n r e s i d e n t s ,  w h e t h e r  by m e a n s  

o f  a r t i f i c i a l  t r a d e  b a r r i e r s  in the fo r m  of u n e q u a l  ’’ic e n s i n g  fees 

(T o o m e r  v W i t s e l l , s u p r a ) , t a x e s  i m p o s e d  on o u t - o f - s t a t e  v e n d o r s  

(W a r d  v M a r y l a n d , 79 US 418), o r  e m p l o y m e n t  p r e f e r e n c e s  g r a n t e d  or.iy 

to r e s i d e n t s  (Hi c k l i n  v O r b e c k ,  s u p r a ) .T n i s  i s  n o t  t o  s a y ,  o f  c o u r s e ,  t h a t  t h e  p r i v i l e g e s  a n d  i m m u n i t i e s  c l a u s e  f o r b i d s  n s t a t e  f r o m  e v e r  d i f f e r e n t i a t i n g  b e t w e e n  r e s i d e n t s  a n d  n o n r e s i d e n t s .  M a t t e r s  w h c h  d i r e c t l y  i m p l i c a t e  i t s  s o v e r e i g n t y ,  s u c h  a s  v o t i n g  (Dunn v 111 urns t c  i n , 405 US 330) o r  e n t i t l e ­men t  t o  p u b l i c  o f f i c e  (C h i m c n t o  v S t a r k , 414 US 8 0 2 ) ,  f u r n i s h  r e a d y  e x a m p l e s  o f  a r e a s  i n  w h i c h  a s t a t e  may c o n s t i t u t i o n a l l y  c o n d i t i o n  e l i g i b i l i t y  up on  r e s i d e n c e .  M o r e o v e r ,  w h e r e  t h e  d i s p a r a t e  t r e a t m e n t  d o e s  n o t  i m p l i c a t e  " t h o s e  ' p r i v i l e g e s '  a n d  ' i m m u n i t i e s 1 b e a r i n g  u p o nt h e  v i t a l i t y  o f  t h e  N a t i o n  a s  a s i n g l e  e n t i t y " ,  t h e r e  i n  no r e g u l r e -
gment t h a t  t h e  s t a t e  t r e a t  r e s i d e n t  and n o n r e s i d e n t  a l i k e  (B a l d w  i n v M o n t a n a  F i s h  f. Game Comm. , 430 US 371 , 383) . B u t  t h o s e  a r e a s  e x e m p t  f r o m  p r i v i l e g e s  a n d  i m m u n i t i e s  p r o t e c t i o n  arc.' n a r r o w  a n d  d o  n o t  e m b r a c e  t h e  g r a n t  o f  a l i c e n s e  t o  p r a c t i c e  l a w .

9A s  n o t e d ,  t h e  b r e a d t h  o f  t h e  p r i v i l e g e s  a nd i m m u n i t i e s  c l a u s e  i s  p r e s e n t l y  u n c l e a r .  I n  a n y  e v e n t ,  t h e r e  o r e  c e r t a i n  r i g h t s  d e e m e d  f u n d a m e n t a l  f o r  p r i v i l e g e s  a n d  i m m u n i t i e s  p u r p o s e s  w h i o h  s e v e r e l y  l i m i t  t h e  p o w e r  o f  t h e  s t a t e  t o  d i s c r i m i n a t e  a g a i n s t  n o n r e s i d e n t s .  I n  a d d i t i o n  t o  t h e  r i g h t  t o  e n g a g e  i n  o n e ’ s  c h o s e n  o c c u p a t i o n ,  t h e s e  f u n d a m e n t a l  r i g h t s  i n c l u d e  t h e  r i g h t  t o  own a nd a l i e n a t e  p r o p e r t y  w i t h i n  t h e  s t a t e  (B l a k e  v M e C l t i n g , 172 US 2 3 9 ) ,  t h e  r i g h t  t o  e q u a l  t r e a t m e n t  i n  t h e  c o u r t s  TC a iin d  1 an  No r t h e r n B y . v Eg g e n , 253 US 553) a n d  t h e  r i g h t  t o  s e e k  s e r v i c e s  a v a i l a b l e  I n '  t h o  s t a t e  (Doe v B o l t o n ,410 US 1 7 9 ) .  A n o n r e s i d e n t  w i s h i n a  t o  e x o r c i s e  at. l e a s t  t h o s e  r f g K t s  i n  a f o r e i g n  s t a t e  i s  e n t i t l e d  t o  t h e  same p r i v i l e g e s  a n d  i m m u n i t i e s  a r e s i d e n t  o f  t h a t  s t a t e  r e c e i v e s .



No extended d is c u s s io n  is  necessa ry tc  dem ons tra te  t h a t  the

right to pursue one's chosen occupation free from discriminatory 

interference is the very essence of tho personal freedom that the 

privileges and immunities clause was intended to secure (Hicklin v 

Orbeck, supra, at pp 524-525; Ward v Maryland, supra, at p 430). It 

xs now beyond dispute that tho practice of law, despite its historical 

antecedents as a learned profession somehow above that of the common 

trades, i.8 but a apecies of those commercial activities within the 

ambit of the clause ( c f .  Dates v State Bar of Arizona, 433 US 350, 

371-372; Goldfarb v Virginia State B a r , 421 US 773, 788). From the s t a n d p o i n t  of both tho public and t h e  legal profession itself, the p r a c t i c e  of law is analogous to any other occupati n in which an 

independent agent a c t s  on behalf of a principal.

ktij Nor can it bo maintained t h a t  C P L R  9406 (subd 2) works noi n v i d i o u s  d i s c r i m i n a t i o n  u g a i n s t  n o n r e s i d e n t s .  An a t t o r n e y  a d m i t t e d  t o  p r a c t i c e  i n  o n e  s t a t e  who d e s i r e s  t o  p r a c t i c e  i n  New Y o r k  m u s t  o f t e n  g i v e  up an e s t a b l i s h e d  p r a c t i c e  a nd r e s i d e n c e ,  move t o  New Y o r k  a nd f o r f e i t  t h e  r i g h t  t o  e n g a g e  i n  b i n  o r  h e r  c h o s e n  o c c u p a t i o n  f o r  a t  l e a s t  n i x  m o n t h s  a n d  o f t e n  a p p r e c i a b l y  l o n g e r .  One who d e s i r e s  t o  e n g a g e  i n  a m u l t i  s t a t e  p r a c t i c e ,  c o n c e n t r a t i n g  on a p a r t i c u l a r  a r e a  o f  e x p e r t  i m * ,  J h e f f e c t i v e l y  ,.or> c l o s e d  f r o m  d o i n g  s o  by  t h e  - r e q u i r e m e n t s  o f  CPiiN 0 406 ( s u b d  2 ) .  T h o s e  a t t o r n e y s  now e m p l o y e d  by l a r g e  c o r p o r ­a t i o n s ,  c u r r e n t l y  c o m p r i s i n g  mo re t h a n  t e n  p e r c e n t  o f  t h e  l e g a l  p r o f e s ­s i o n  ( B a r r i s t e r ,  S p r  1 9 7 9 ,  p 4 3 ) ,  w h o s e  d u t i e s  e n t a i l  f r e q u e n t  i n t e r ­s t a t e '  r e l o c a t i o n  a r e  s i m i l a r l y  p e n a l i z e d  by t h e  o p e r a t i o n  o f  t h e  r u l e . ^  T he  d i s p a r i t y  o f  t r e a t m e n t  b e t w e e n  r e s i d e n t ?  o f  t h e  S t a t e  a n d  n o n r e s i d e n t sI s  m a n i f e s t :  g i v e n  two e q u a l l y  q u a l i f i e d  c a n d i d a t e s  who h a v e  p a s s e d
‘ ^ The H e c o n s i d e r a t i o n s ,  t o g e t h e r  w i t h  an o f t e n  u n s t a t e d  f e e l i n g  t h a t  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  c o n s t i t u t e  p r o t e c t i o n i s t  t r a d e  b a r r i e r s  f o r  t h e  e c o n o m i c  p r o t e c t i o n  o f  l o c a l  i n t e r e s t s ,  h a v e  o i v e n  r i s e  t o  n u m e r o u s  c a l l s  t o  n a t i o n a l i z e  a d m i s s i o n  t o  t h e  b a r  (e g . ,  f -' i ii ith,  T i m e  f o r  a N a t i o n a l  P r a c t i c e  o f  Law A c t ,  64 A B A J  5 5 7 ;  B r a k e l  & l , o n ,  R e g u l a t i n g  t h e  M u l t i s t a t e  P r a c t i c e  o f  L a w ,  50 Wash L R ;v 6 9 9 ;N o t e ,  56 C o r n e l l  L Rt*v 8 3 1 ) .



t h e  b a r  e x a m i n a t i o n  ( o r ,  f o r  t h a t  m a t t e r ,  m e e t  t h e  o t h e r  r e q u i r e m e n t s  f o r  a d m i s s i o n  o n  m o t i o n )  a n d  p o b b c s h  t h e  r e q u i s i t e  c h a r a c t e r  a n d  f i t n e s s ,  t h e  r u l e  w o u l d  d e n y  o n e  a d m i s s i o n  b a a e d  s o l e l y  u p o n  r e s i d e n c e .W h er e  t h e  s t a t e  i m p o s e s  a w i d e - r u n g i n g  r e s t r i c t i o n  w h i c h  s i g n i f i c a n t l y  i m p a i r s  t h e  e f f o r t s  o f  n o n r e s i d e n t s  t o  e a r n  a l i v e l i h o o d ,  t h e  d i s c r i m i n a t o r y  a c t i o n  m u s t  s u r m o u n t  t w o  d i s t i n c t  h u r d l e s .  F i r B t  t h e  g o v e r n m e n t a l  i n t e r e s t  c l a i m e d  t o  j u s t i f y  t h e  d i s c r i m i n a t i o n  m u s t  be  c a r e f u l l y  e x a m i n e d  t o  d e t e r m i n e  w h e t h e r  t h a t  i n t e r e s t  i s  s u b s t a n t i a l  t h a t  i s ,  w h e t h e r  " n o n - c i t i z e n s  c o n s t i t u t e  a p e c u l i a r  s o u r c e  o f  t h e  e v i l  a t  w h i c h  t h e  s t a t u t e  i s  a i m e d "  (T o o m e r  v Wi t s e l l , s u p r a , a t  p 398) A s s u m i n g  t h a t  n o n r e s i d e n t s  do i n d e e d  p r e s e n t  a p r o b l e m  w i t h  w h i c h  t h e  s t a t ^  may l e g i t i m a t e l y  a d d r e s s ,  t h e  i n q u i r y  t h e n  f o c u s e s  u p o n  w h e t h e r  t h e  m e a n s  a d o p t e d  t o  a c h i e v e  t h a t  g o a l  a r e  n a r r o w l y  d r a w n  a n d  a r c  t h e  l e a s t  r e s t r i c t i v e  a l t e r n a t i v e s  a v a i l a b l e  (H i c k l i n  v  O r b e c k ,  s u p r a , a t  p 528) . I t  i s  u n d i s p u t e d  t h a t  New Y o r k  hnH n c o n s t i t u t i o n a l l y  p e r m i s s i b l e  i n t e r e s t  t o  a s s u r e  t h a t  LIioho a d m i t t e d  t o  t h e  b a r  p o h b c b s  k n o w l e d g e  o f  t h e  l a w  a s  w e l l  a s  t h e  c h a r a c t e r  a n d  f i t n o B S  r e q u i s i t e  f o :  an a t t o r n e y  ( J u d i c i a r y  L a w ,  § 9 0 ;  Law S t u d e n t s  R e s e a r c h  C o un c i 1 v Wadmond, 401 US 1 5 4 ,  1 5 9 ;  S c h w a r e  v B o a r d  o f  B a r  E x a m i n e r s , 353 US 2 3 2 ,  2 3 9 ) .  B u t  a p p e l l a n t  h a s  n o t  b e e n  e x c l u d e d  f r o m  m e m b e r s h i p  i n  t h e  b a r  d u e  t o  a n y  c h a l l e n g e  t o  h i s  k n o w l e d g e  o f  t h o  l a w  o f  t h i s  S t a t e  o r  t o  h i s  g o o d  c h a r a c t e r .  R a t h e r ,  t h e  e x c l u s i o n  i s  bn Bod s o l e l y  u p o n  h i s  r e s i d e n c e  i n  N o r t h  C a r o l i n a  —  a c r i t e r i o n  w h i c h  s e r v o B  no p u r p o s e  o t h e r  t h a n  t o  d e n y  p e r s o n s  t h e  r i g h t  t o  p u r s u e  t h e i r  p r o f e s s i o n a l  c a r e e r  o b j e c t i v e s  b e c a u s e  o f  p a r o c h i a l  i n t e r e s t s .T h e r e  i s  n o t h i n g  i n  t h e  r e c o r d  t o  i n d i c a t e  t h a t  a n  i n f l u x  o f  n o n r e s i d e n t  p r a c t i t i o n e r s  w o u l d  c r e a t e ,  o r  e v e n  t h r e a t e n  t o  c r e a t e ,  a p a r t i c u l a r  e v i l  w h i c h  t h e  S t a t e  w o u . d  bo c o m p e t e n t  t o  a d d r e s s .  No v a l i d  r e a s o n  i s  p r o f f e r r e d  a s  t o  why a d m i s s i o n  t o  p r a c t i c e  l e w  b e f o r e
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the courts of this State must be made dependent upon residency.

Indeed, aside from an oblique reference to the purported "congers" 

said to be inherent in the licensing of nonresident lawyers, the S t a t e  

is at * complete loss to justify the blanket discrimination against 

nonresidents arising from tho operation of C P L R  94 0 6  (subd 2). 

Nevertheless, some have attempted to identify reasons supporting 

residency requirements for admission to the bar (see Note, 92 Harv L  

Rev 1 4b1 , 14 8 0) , On the whole, however, these justifications serve 

only administrative convenience and thus are not closely tailored to 

serve a legitimate State interest (cf. Sonsa v Iowa, 419 US 393, 406).

The rationale most often used to uphold residency require­

ments i s  the need of bar admission authorities to observe and evaluate t h e  applicant's character (cf., e . g . ,  Lipman v Van Zandt, 329 F Supp 391 , 402; W e b s t e r  y  Wofford, 321 F S u p p  1 2 5 9 ,  1262 ; Note, 71 Mich L Re v  8 3 8 ,  850-852). Hut in t h i s  S t a t e ,  t h e  applicant himself, in sub- m i t t  i n g  his a p p l i c a t i o n  l o r  a d m i s s i o n ,  i s  a v a i l a b l e  to the Committee on C h a r a c t e r  a n d  F i t n e s s  a n d  i s  p e r s o n a l l y  i n t e r v i e w e d  by one of its m e m b e r s .  I n  some e a s e s ,  n o n r e s i d e n t s  a r e  p e r m i t t e d  to furnish affi­d a v i t s  a t t e s t i n g  to t h e  a p p l i c a n t ' s  character and fitness to practice 

law. N or may t h e  d i s c r i m i n a t i o n  visited upon nonresidents be justified up on  t h e  g r o u n d  t h a t  o n l y  r e s i d e n t  a t t o r n e y s  will be amenable to the 

: i 111 ti ■ i v t s i o n  o f  ou t  r o u t  lit  (< / Al>2d 215, .117; Ma t 11 ■ r o f  T a n g  , 37 AD2d

F)7, fun, a p p  dsind J'i N . 2d HS1) . To be  s u r e ,  t h e  S t a t e  has a legitimate i n t e r e s t  in c o n t r o l l i n g  t h e  a t t o r n e y s  who a p p e a r  i n  its courts.A g a i n ,  h o w e v e r ,  t h e r e  a r e  a l t e r n a t i v e s  w h i c h  a r e  l e s s  r e s t r i c t i v e  than d e n i a l  o f  a d m i s s i o n  t o  p r a c t i c e  w h i c h  w o u l d  f u r t h e r  t h i s  i n t e r e s t .  For e x a m p l e ,  n o t h i n g  p r e v e n t s  t h e  S t a t e  f r o m  e n a c t i n g  l e g i s l a t i o n  r e q u i r i n g  n o n r e s i d e n t  a t t o r n e y s  t o  a p p o i n t  an a g e n t  f o r  t h e  s e r v i c e  of process w i t h i n  the S t a t e  ( e f .  H e s s  v P a w l o s k i , 274 US 3 5 2 ;  D o h e r t y  & C c . v (l i todman,  2'M UN l i 2 l ) .  M o r e o v e r ,  r e m e d i e s  c u r r e n t l y  a v a i l a b l e  t o



safeguard against abuses by resident attorneys —  contempt, disciplin- 

ary proceedings and malpractice actions --could be applied with equal 

force aqninst mia'reant nonron I d m  I attorneys.

That the State I as an o M  Ignlion to niiHuro the competency 

and rectitude of its counselor-at-law is a proposition with which none 

may quarrel (In re Griffiths, 413 US 717). This obligation, however, 

may not be fulfilled at the expense of constitutionally protected 

rights (see Konigsberg v State P a r , 3(>(> US 3(>) . Py denying otherwise 

qualified applicants their right to practice their chosen occupation 

based solely on their state of residence, ITI.H ')4()b (subd 2) works an 

unconstitutional discrimination against nonresidents. Any interest 

the State may have in regulating nonresident attorneys is ill served 

by the onerous burder. imposed by the rule. A number of less drastic, 

and constitutionally permissible, alternatives are readily available 

to protect the interest of the State in supervising those who practice 

in its courts (see, e.g., Note, 92 llnrv I, Kev 1487-1489, supra) .

A c c o r d i n g l y ,  t h e  o r d e r  of t h e  e e l  l a t e  D i v i s i o n  s h o u l  ' be 

r e v e r s e d ,  w i t h o u t  c o s t s ,  a n d  the m a l l f i  temit l e d  t o  t h e  A p p e l  I ato 

D i v i s i o n ,  F i r s t  D e p a r t m e n t ,  f o r  f u r t h e r  p r o c e e d i n g s  o n  p e t i t i o n e r ' s  

a p p l i c a t i o n  f o r  a d m i s s i o n  t o  t h e  b a r .

*  *  it  it  ■>'<• *  ■>'< it  it  it  it  it  it  it  it

O r d e r  r e v e r s e d ,  w i t h o u t  c o s t s ,  a n d  m a t t e r  r e m i t t e d  t o  t h e  A p p e l l a t e  D i v i s i o n ,  F i r s t  D e p a r t m e n t ,  f o r  f u r t h e r  p r o c e e d  I n ^ s  i n  a c c o r d a n c e  w i t h  t h e  o p i n i o n  h e r e i n .  O p i n i o n  by C o o k e ,  C h . . I .  A l l  c o n c u r .
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2 Random Potshots
“C a n  t h e  S u p r e m e  C o u r t  D e f i n e  t h e  ‘P r a c t i c e  o f  L a w 1 ”

by J o h n  H avelocktion, the power to control who may appear in courts, the conduct of parties and their representatives therein and closely related conduct
On receiving his 25 year member­ship award at a September Bar lunch. Verne Martin recalled the circum­stances of his first case. A  dozen or so lawyers, the entire Anchorage Bar of the day, made a point of being on hand to congratulate Martin on his h imiliation bv a lav practi­tioner.W lllk iy  Jefferson, already a “ living legtnd" 25 years ago. still enlarges his career. At perhaps its high point, Jeffereon cost the Anchor­age borough hundreds of thousands of doll ere in lege', defense expenses and rusts c f interest and bond sales disrupted by litigation. One might fairly ask " if  the Bsr couldn't put Willkey out of business, what is it doing asking the Supreme Court to adopt a definition of the "practice of law " reaching conduct far beyond M r. Jefferson't busy practice?Unfazed By CannonThe Bar Association was evident­ly unfazed by Canon Three of the ABA Code of Professional Responsi­bility which recites, "It is neither necessary nor desirable to attempt the lormulation of a single, specific definition of what constitutes the practice of law ."Perhaps the adoption of AS 08.08. ?30 brought this knotty task to the foro. There the legislature, while going out of its way to announce that its actions were founded on "the legislature's inherent power,” criminalized the unlicensed practice c f law “ as that term is defined Li the Alaska Bar Rules..." It may be that there is no prohibition on unauthorized practice until such a definition is promulgated. Take note Willkoy imitators but first consult o lawyer. Draft RuminationsTho Board of Governors approved a draft rule at the end of March of this year, p draft upon which tho Supreme Court still ruminates.It is not without its difficulties. One of the problems is that the same section of statute which calls for a definition excludes from the definition "the use of paralogal personnel as defined by the rules of the Alaska Supreme Court." How does one define the principle without also defining the exception?The legislation action places in confusing juxtaposition two " in ­herent" powers. It makes sense that tho power of courts should includo, without specific constitutional recita-
A L A S K A  S T A T U T E S

v

outside the court having a major impact on the judicial forum. But, absent specific legislative authoriza­tion. what stretch of imagination and power allows the court to control the modalities used in transactional counseling?Fiduciary FlimflamThere is a public interest in the control of various classes of fiduciary conduct. The giving of legal advice and the preparation of documents having legal effect may be activities which the legislature has a legitimate interest in controlling in the interest of consumer protection at least to the point where First Amendment rights take over. But does the court have a legislative power over such transactional management? It seems unlikely.Claiming The WorldArguendo, the court may have an inherent interest in controlling the management of disputes which may clearly be heading for the courts. But of 'he sea of law which envelopes virtually all transactional activity in the modem era, pre-litigation disputes are but a small fraction. To claim on interest in the management of all transactions which could become disputes which could come to court is to claim a legislative power cover­ing the entire world of human affairs.Court claims to regulate the rendering of advice boyond the context of litigation are on soft ground. Is tho ground firmed up by a delegation under "the legislature's inherent power?”  The Court itself would probably say no. At least it said that in the Sabre Jet case whon the court disclaimed power grantod by the legislature to licenso liquor dealers.T urf TusslesWith the integrated bar now under intensive roview and luwyors’ turf claims challenged on several fronts, the court today may bo roluc- tant to move into an arena where it could end up with a legislatively bloodied nose. No inside knowledge is claimed, but it does not surprise this observer that tho definition of the practice of law has beon sitting in the Justices' in-basket for somo time.
S u p  p o k t

(Du/c< A d v e / i t l S 3 i i s

B O G  M e e t s  for F o u r  

D a y s  in S e p t e m b e r

The Board of Governors of th Alaska Bar Association met in Anch orage. Alaska on September 6. 7. 8 and 9. 1979. »_» addition to bandlin; five bar examination matters am recommending to the Supreme Cour disciplinary action in a matter be foro it as the Disciplinary Board, the Board also heard reports from Nancy Gordon, CLE Committee; Carolyn Jones, Legal Education Op­portunities Committee and Mike Rubinstein, Executive Director of the Judicial Council.The following actions were taken by the Board. Special committees on Specialization and Prepaid Ligal Services were established to report to the Board in M arch, 1980 and report to the membership in June. 1980 at the Annual Meeting. A standing insurance committee was established and assigned the task of monitoring the Bar endorsed Pro­fessional M alpractice program and the Bar sponsored group health and life programs.The proposal of Bill Erwin and Joe Kalamarides to prepare and write a Workmen’s Compensation manual for members of the Alaska Bar As­sociation was tentatively accepted by the Board. The Board considered budgeting $5,000 in 1980 to pay for secretarial and manuscript prepara­tion. Erwin and Kalamarides agreed to present a CLE program av which the manual would be distributed. They also agreed to present a CLE program at which the manual would be distributed. They agreed to present a budget to the Board in December.Tho Board approved a line item budget procodura and determined that the budget for each year would be considered at the December moat­ing. By unanimous vote, the Board decided to publish for memborship response an amendment to the By­laws of the association which would provide for live election of a Treasurer. In the interim, Pat Kennedy was selected to act os Fiscal Responsibility Officer until the Annual Meeting in 
1 '180.The Board adopted a policy requiring support staff evaluation in December for annual merit raises. To effectuate the policy, merit raises will be considered in December. 1979. which raises, if any. will be effective July 1, 1979 for the re­mainder of 1980.Several rule changes were for­warded to the Supremo Court for its consideration. These changes make all time periods for Committee ap­pointments consistent. The Board also approved an Association By­lew change establishing an adjunct membership available to lawyers employed in thr State of Alaska by the Federal Government and in-house Counsel. Without taking the Bar Exam, such attorneys can apply for
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( A k s i k a  J i i a t e  y & j t s l a i m
house of Representative

C o m m i t t e e  on jud ic ia ry

t

Pouch V State Capitol Juneau, Alaska 99811
To:  C h a r l i e  P a r r ,  C ha ir m a n,  and Members o f  th e  HouseJ u d i c i a r y  CommitteeFrom: M a r g a r e t  W. B e r c k ,  S t a f fD a t e :  September 13,  1979S u b j e c t :  I n t e g r a t e d  and N o n i n t e g r a t e d  Bar A s s o c i a t i o n s
I .  INTRODUCTIONMechanisms f o r  r e g u l a t i n g  t h e  l e g a l  p r o f e s s i o n  v a r y  from s t a t e  to s t a t e .  T h i r t y  s t a t e s ,  i n c l u d i n g  th e S t a t e  o f  A l a s k a ,  and t h e  D i s t r i c t  o f  Columbia have e s t a b l i s h e d  i n t e g r a t e d  bar  a s s o c i a t i o n s  t o  f u l f i l l  c e r t a i n  o f  t h e s e  r e g u l a t o r y  r e s p o n s i b i l i t i e s .  I n  o r d e r  to p r a c t i c e  law i n  an i n t e g r a t e d  bar  s t a t e ,  one must be a member o f  th e  b a r  a s s o ­c i a t i o n .  T h i s  mandatory membership re q u i re m e n t  v e s t s  an i n t e g r a t e d  bar  a s s o c i a t i o n  w i t h  c e r t a i n  a d m i s s i o n ,  l i c e n s i n g ,  and d i s c i p l i n a r y  f u n c t i o n s .  The 20 r e m a i n in g  s t a t e s  have n o n i n t e g r a t e d  bar  a s s o c i a ­t i o n s .  In  t h e s e  s t a t e s  membership i n  the s t a t e  bar  a s s o c i a t i o n  i s  v o l u n t a r y  and such a s s o c i a t i o n s  s e r v e  p r i m a r i l y  as  s o c i a l  c l u b s .In  n o n i n t e g r a t e d  s t a t e s ,  t h e  r e g u l a t i o n  o f  the l e g a l  p r o f e s s i r n  i s  g e n e r a l l y  the r e s p o n s i b i l i t y  o f  th e  supreme c o u r t .  The c o u r t  t y p i c a l l y  e s t a b l i s h e s  a board o r  commission f o r  t h i s  p u rp o se .  I n  a few n o n i n ­t e g r a t e d  s t a t e s ,  th e  a t t o r n e y  g e n e r a l ' s  o f f i c e  i s  r e s p o n s i b l e  f o r  t h e  d i s c i p l i n a r y  f u n c t i o n .



I I .  THE ALASKA BAR ASSOCIATIONThe i n t e g r a t e d  s t a t u s  o f  th e  A l a s k a  Ba r  A s s o c i a t i o n  was e s t a b l i s h e d  i n  1955 th r o u g h  t h e  l e g i s l a t i v e  enactment  o f  t h e  A l a s k a  I n t e g r a t e d  Bar A c t . l  P r i o r  t o  t h a  i n t e g r a t i o n  o f  the A l a s k a  Bar  A s s o c i a t i o n ,  the j u d i c i a r y  was v e s t e d  w i t h  t h e  d i s c i p l i n a r y  f u n c t i o n ,  w h i l e  t h e  a t t o r n e y  g e n e r a l  was r e s p o n s i b l e  f o r  th e  a d m i s s i o n s  f u n c t i o n .  The A l a s k a  I n t e ­g r a t e d  Bar A c t  was i n t r o d u c e d  by R e p r e s e n t a t i v e  K a l a m a r i d e s  a s  a r e s u l t  o f  numerous co m pl a'  a r i s i n g  ou t  o f  t h e  t h e n - e x i s t i n g  d i s c i p l i n a r y  and a d m i s s i o n  p r a c t i c e s .  I n  1955 the t e r r i t o r i a l  l e g i s l a t u r e ,  c o n c l u d ­i n g  t h a t  such m a t t e r s  co u ld  be b e t t e r  ha n dl ed  by the l a w y e r s  t h e m s e l v e s ,  e s t a b l i s h e d  t h e  i n t e g r a t e d  ba r  i n  A l a s k a .P u r s u a n t  to  A l a s k a  s t a t u t e ,  th e A l a s k a  Bar A s s o c i a t i o n  i s  governed by a nine-member Board o f  G o v e r n o r s .  The Board o f  G o v e r n o r s  s e r v e  w i t h o u t  s a l a r y  and a r e  e l e c t e d  by the membership a t  l a r g e .  As s t a t u t e  r e q u i r e s  th e Board o f  Gov ern ors  to be e l e c t e d  from t h e  membership,  t h e r e  a r e  no l a y  p e r s o n s  on the b o a r d .  R u l e s  c o n c e r n i n g  a d m i s s i o n ,  d i s c i p l i n e ,  and d e f i n i t i o n  o f  t h e  p r a c t i c e  o f  law must be embodied i n  th e  A l a s k a  Bar R u l e s . 2 A l t h o u g h  the Board o f  G o v e r n o r s  i s  empowered to  approve and recommend A l a s k a  B a r  R u l e s ,  th e  A l a s k a  Supreme C our t  i s  v e s t e d  w i t h  the a u t h o r i t y  to prom ulga te t h o s e  r u l e s .  The Board o f  G ov ern or s may a dop t  byl aws and r e g u l a t i o n s  c o n s i s t e n t  w i t h  t h e  A l a s k a  Bar R u l e s ;  however ,  such byl aws and r e g u l a t i o n s  a r e  s p e c i f i c a l l y  exempt from t h e  r e q u i r e m e n t s  o f  th e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .
I S e e  AS 0 8 . 0 8 . 0 1 0 ,  e t  s e q . .2To d a t e  no r u l e  has been deve lop ed which would d e f i n e  the p r a c t i c e  o f  law .



The scheme f o r  a d o p t i n g  Bar R u l e s  and bylaws and r e g u l a t i o n s  c o n s i s t e n t  w i t h  t h o se  Bar R u l e s  r e f l e c t s  t h e  r o l e 3  o f  t h e  A l a s k a  Bar A s s o c i a t i o n  and th e  Supreme C o u r t  i n  r e g u l a t i n g  the l e g a l  p r o f e s s i o n .In  e s s e n c e ,  t h e  Supreme C o u r t  has  t h e  u l t i m a t e  r u l e - m a k i n g  a u t h o r i t y  i n  a d m i s s i o n s ,  l i c e n s i n g ,  and d i s c i p l i n e .  The Board o f  Go ve rn or s con­d u c t s  a d j u d i c a t o r y  h e a r i n g s ,  bu t  i s  p r i m a r i l y  r e l e g a t e d  to  recommend­i n g  a p p r o p r i a t e  a c t i o n  to t h e  Supreme C o u r t .
I I I .  SHOULD THE INTEGRATED STATUS OF THE ALASKA BAR ASSOCIATION BE CONTINUEDD u r i n g  th e  1980 l e g i s l a t i v e  s e s s i o n ,  th e House J u d i c i a r y  Committee i s  s c h e d u l e d  t o  cond uc t  a s u n s e t  r e v i e w  o f  t h e  A l a s k a  Bar A s s o c i a t i o n .  P u r s u a n t  to  the s u n se t  s t a t u t e ,  t h i s  committee i s  r e q u i r e d  to submit to  t h e  Spea ker  o f  the House a r e p o r t  s p e c i f y i n g  i t s  f i n d i n g s  and recom­me n dat io ns  a s  t o  the c o n t i n u a n c e  o r  t e r m i n a t i o n  o f  t h e  A s s o c i a t i o n .T h i s  r e p o r t  must be s u b m i t t e d  no l a t e r  ‘‘han the 60th day o f  t h e  l e g i s ­l a t i v e  s e s s i o n .  As a r e s u l t  o f  t h e s e  r e s p o n s i b i l i t i e s ,  p r e l i m i n a r y  c o n s i d e r a t i o n  s ho u ld  be g i v e n  to  t h e  a d v a n t a g e s  and d i s a d v a n t a g e s  of  b o th  i n t e g r a t e d  and n o n i n t e g r a t e d  bar  s y s t e m s .A . Co s t  F a c t o rThe pri mary d i s a d v a n t a g e  o f  t h e  n o n i n t e g r a t e d  b a r  sys tem  i s  t h a t  i t  r e q u i r e s  th e  e s t a b l i s h m e n t  o f  a s t a t e  b u r e a u c r a c y  t o  p r o v i d e  f o r  t h e  a d m i s s i o n ,  l i c e n s i n g  and d i s c i p l i n i n g  o f  t h o se  a u t h o r i z e d  to  p r a c ­t i c e  law i n  the s t a t e .  Any i n c r e a s e d  t a x p a y e r  c o s t s  r e s u l t i n g  from such a move must be c a r e f u l l y  a n a l y z e d .O t h e r  p r o f e s s i o n s  r e g u l a t e d  by s t a t e  a g e n c i e s  a r e  s u b j e c t  to n om in a l  a n n u a l  l i c e n s i n g  f e e s .  For  e xa m p le ,  a p h y s i c i a n  i s  s u b j e c t  to  a $50 f e e ,  w h i l e  l a w y e r s ,  $180.  The e x t e n t  to which t h e s e  nominal



f e e s  d e f r a y  th e  c o s t s  o f  r e g u l a t i n g  t h e  p r o f e s s i o n  i s  s i g n i f i c a n t .I f  t a x p a y e r s  s u p p o r t  most o f  the c o s t s  o f  r e g u l a t i n g  a l l  p r o f e s s i o n s  b u t  f o r  t h e  l e g a l  p r o f e s s i o n ,  what j u s t i f i e s  t h i s  d i f f e r e n t i a t i o n .  F u r t h e r m o r e ,  s h o u ld  i t  be determined t h a t  i t  i s  more e x p e n s i v e  t o  r e g u l a t e  l a w y e r s  t ha n  d o c t o r s ,  th e  burden on t h e  t a x p a y e r  can  be reduced by i n c r e a s i n g  t h e  l i c e n s e  f e e s  f o r  l a w y e r s .C o s t s  r e s u l t i n g  from th e  a d m i s s i o n  f u n c t i o n  o f  t h e  A l a s k a  Bar A s s o c i a t i o n  a r e  ab sor be d by c u r r e n t  a p p l i c a t i o n  f e e s .  I n d i v i d u a l s  s e e k i n g  a d m i s s i o n  to  t h e  ba r  a r e  r e q u i r e d  t o  pay $5 f o r  th e  a p p l i ­c a t i o n  form and a $250 e x a m i n a t io n  f e e .  Sh ou ld  a p p l i c a t i o n  f e e s  be s t r u c t u r e d  to  absor b a d m i s s i o n  c o s t s ,  no a d d i t i o n a l  f i n a n c i a l  burden f a l l s  on t h e  t a x p a y e r .F u r t h e r m o r e ,  i t  s h ou ld  be noted t h a t  th e  A l a s k a  Bar A s s o c i a t i o n  i s  n o t  c o m p l e t e l y  in de pe n de nt  o f  s t a t e  f i n a n c i a l  r e s o u r c e s .  For  many y e a r s  th e  A l a s k a  Bar A s s o c i a t i o n  was f u r n i s h e d  w i t h  f r e e  o f f i c e  s p a c e ,  use o f  equipment and s u p p l i e s  pr o v id e d  by t h e  c o u r t  s y s t e m .  S e v e r a l  y e a r s  a g o ,  when the Bar A s s o c i a t i o n  was r e q u i r e d  to v a c a t e  t h o s e  o f f i c e s ,  moving e x p e n s e s  were p r o v id e d  by the c o u r t  s y s t e m .  C u r r e n t l y  o f f i c e  space  f o r  the Bar A s s o c i a t i o n  i s  b e i n g  s u b s i d i z e d  by t h e  Department  o f  Law a t  the r a t e  o f  $10,00 0 pe r  annum, r a i s i n g  a q u e s t i o n  o f  c o n f l i c t  o f  i n t e r e s t . 3A d d i t i o n a l l y ,  f o r  the p a s t  seve ral ,  y e a r s  s t a t e  fu n d s  hav e been p r o v id e d  to d e f r a y  t h e  a s s o c i a t i o n ’ s  e x p e n s e s  f o r  d i s c i p l i n a r y  p r o ­c e e d i n g s .  In  1978 t h e  Bar A s s o c i a t i o n  r e c e i v e d  $5 8, 600  from t h e  s t a t e ;  i n  1979,  $ 3 6 , 7 0 0 ,  and the A l l o c a t i o n  f o r  1980 i s  $ 5 1 , 0 0 0 . 4  T h i s  s t a t e3'fhi s  I n f o r m a t i o n  was d i s c l o s e d  by R i c h a r d  B a r r i e r ,  Ma na g er ,  F i s c a l  O p e r a t i o n s  and Deputy A d m i n i s t r a t o r ,  A l a s k a  C o u r t  S y st em .4'fhe reason  d i sb u r s e m e n t s  i n  1979 were lower than the p r e v i o u s  y e a r ,  and a l s o  lower tha n the 1980 a l l o c a t i o n ,  was b e c a u s e  th e  c o u r t  sy ste m  o v e r p a i d  the Bar A s s o c i a t i o n  by some $.11,000 i n  1978. I t  s h o u l d  be n ot e d  t h a t  the c o u r t  sy st e m  has never a u d i t e d  t h e  Bar A s s o c i a t i o n  r e l a t i v e  to  t h e s e  e x p e n s e s .



f u n d i n g  c o m p r is e s  a p p r o x i m a t e l y  o n e - h a l f  o f  t h e  a s s o c i a t i o n ' s  expe ns es f o r  d i s c i p l i n a r y  p r o c e e d i n g s . 5O b v i o u s l y ,  a more d e t a i l e d  c o s t  a sses sm e n t  i s  needed t o  det erm ine  t h e  w e i g h t  o f  t h i s  o b j e c t i o n  to the n o n i n t e g r a t e d  b a r  s y s t e m .  However,  i t  ap pe ar s  t h a t  t h e  e x i s t i n g  s t a t i  f i n a n c i a l  su p p o r t  combined w i t h  f i x i n ga p p r o p r i a t e  l i c e n s e  and a d m i s s i o n s  f e e s  may e l i m i n a t e  t h i s  t a x  burdeno b j e c t i o n . B.  L e g i s l a t i v e  A u t h o r i t y  The A l a s k a  Supreme C o u r t  co n t en d s t h a t  i t  has  t h e  i n h e r e n t  power to a d m i t ,  d i s c i p l i n e ,  and d i s b a r  A l a s k a n  l a w y e r s .  The s o u r c e  o f  t h i s  power i s  n e v e r  d e f i n e d  beyond t h e  r e c i t a t i o n  t h a t  i t  i s  an e x e r c i s e  o f  th e  Supreme C o u r t ' s  i n h e r e n t  power and j u r i s d i c t i o n  o v e r  a t t o r n e y s  aso f f i c e r s  o f  t h e  c o u r t .  Under t h i s  t h e o r y  i t  stems t h a t  t h e  A l a s k aSupreme C o u r t  has p e r m i t t e d  th e d e l e g a t i o n  o f  c e r t a i n  o f  t h e s e  r e s p o n ­s i b i l i t i e s  t o  the A l a s k a  Bar A s s o c i a t i o n .  S h o r t . ' v  a f t e r  th e  enactment  o f  the A l a s k a  I n t e g r a t e d  Bar A c t ,  th e  Supreme C o u r t  h e l d  t h a t  th e  a c t  d i d  n o t  d e t r a c t  from i t s  i n h e r e n t  powers to  govern ' he p r a c t i c e  o f  law i n  A l a s k a ,  but  t h e  a c t ,  < the c o n t r a r y ,  m e r el y  adds h e l p f u l  m a ch in er y ,  i n  u p h o ld i n g  the v a l i d i t y  o f  th e  a c t ,  the c o u r t  n ote d v a r i o u s  p r o v i s i o n s  d e f e r r i n g  to i t s  i n h e r e n t  a u t h o r i t y .  For e xa m p le ,  i t  c i t e d :  t h a t  de­c i s i o n s  o f  th e  Board o f  Go v e rn or s  a re  merely  recommendatory;  t h a t  the review o f  such d e c i s i o n s  b e f o r e  the Supreme C o u r t  a r e  not  l i m i t e d  in  sc o p e;  and t h a t  o n l y  f i n a l  o r d e r s  o f  t h e  Supreme C o u r t  work di sb arm en t or r e i n s t a t e m e n t .In a su b se q u e n t  d e c i s i o n ,  th e  A l a s k a  Supreme C o u r t  h e l d  t h a t  one s e c t i o n  of  the a c t ,  which atte mpte d to  mandate that,  t h e  Supreme Court  g i v e  f u l l  a c c o r d  to  a recommendation o f  the Board o f  G o v e r n o r s ,  was an u n c o n s t i t u t i o n a l  i n v a s i o n  o f  i t s  I n h e r e n t  powers.^ I n i t i a l  b i l l i n g s  s u b m i t t e d  to the c o u r t  sys tem  to  o b t a i n  t h e s e  s t a t e  funds c o n t a i n e d  t h e  names o f  t h o se  i n d i v i d u a l s  s u b j e c t  to  o n g o in g  d i s c i ­p l i n a r y  p r o c e e d i n g s  In v i o l a t i o n  of  the c o n f i d e n t i a l i t y  r e q u i r e d  by Bar Rule  31.



%

A l t h o u g h  the A l a s k a  l e g i s l a t u r e  is e m p o w e r e d  u n d e r  the A l a s k a  

C o n s t i t u t i o n  to p r e s c r i b e  the j u r i s d i c t i o n  o f  the cou rt s a nd  to ch a n g e  

t h e  R u l e s  of Cou rt , s u c h  j r g u m e n t s  m o s t  l i k e l y  w o u l d  not  b e  p e r s u a s i v e  

in v i e w  of the S u p r e m e  C o u r t’s a d a m a n t  p o s t u r e  on  this issue. Th e 

S u p r e m e  C o u r t  h a s  s t a t e d  that t h e  p o w e r  of the  c ou r t s  to d i s c i p l i n e  

a t t o r n e y s  h a s  l o n g  b e e n  r e c o g n i z e d  a n d  c a n n o t  b e  d e f e a t e d  b y  the 

l e g i s l a t i v e  b r a n c h  of g o v e r n m e n t .

The Supreme Court's position has prompted the Alaska Bar Associa­

tion to contend that it is not a state agency. This contention has 

been raised in two different lawsuits filed against the association. 

One suit alleges that the Bar A ssociation conducted u meeting in 

violation of the public meeting law. The lower court found for the 

Bar As s o c i a t i o n  and currently the matter is before the Alaska Supreme 

Court. The other suit arose out of an investigation by the Ombudsman 

p e r t aining to the adequacy of resolving citizen complaints against 

lawyers and the propriety of salary and fringe benefits for the Bar 

Counsel. The Bar Association's refusal to submit to the official 

jurisd i c t i o n  of I lie Ombudsman lias resulted in litigation presently 

pending before the Superior Court In Anchorage.

T h e  Supreme Court's exclusive jurisdiction over Alaskan attor­

neys Impacts the policy considerations before this committee. Tf 

the committee determines to sunset or de-lntegrote the Alaska Bar 

Association, w i t hout establishing any statutory mechanisms lor admit­

ting, licensing and disciplining attorneys, the. Supreme Court would 

continue to bear the responsibilities for this regulation. termina­

tion of the Alaska Bar Association would not. de-regulate attorneys. 

On the other hand, should the c o mmittee determine to sunset or



de-integrate the A l a s k a  Bar Association and establish statutory m e c h a n­

isms for regulating attorneys, deference must be made to the Supreme 

Court's authority. Even should these statutory m e c hanisms not invade 

the Supreme Court's jurisdiction, nothing but good faith would require 

the Supreme Co;'rt to abide by them. It was in just such a context that 

20 years? ago the Supreme Court upheld the validity of the Integrated 

Bar Act and still abides by much of that act today.
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