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- r  < r

O ' , '1 /

V  O s . s  , T
C H A I R M A N

H 60 (Rev. 1 2 / 7 8 )



--------------------------------

&  nJtsnJZ'&3. t J H j-

f t  (Xs\,A f t

k 5 " 7 ®  / f r lU f t J l  , ^ - V : '  ; v  A J .
n\ f ' f i AJ ty frs n x .w U A „L  A J ia t it  y ^ X ^ f t :M X r \

(L<y A  I 4*' CUA-'/^-TvwO-^- <• t < K  r w  > v

t NWv ' . K



/nu/Ppk. oAo/i<°, 
c5. a(/ou) //rfer/i&l/jp / v
<3. ^  SO&jec.'/s s&ovcejqf
y/. p ro cess, o-p reiJ/'&LO ofzXff/y 
i J F -  O a J - o p  'S /z tp 9 >  P e //> v /* * 6 if

re s ^ T c c ^ )

A a~ ( x e ^ d  -Q>r c l  re,i//ecO "  £t'P/wer/Vpc/)
X 'csP  / ived  P o  Q pO C O  c//&cryoe/\cc/
6 e P o ^ e  f ^ e i y / e u J  / e >  U t f s w / z r e a

CM <&f}/u Xaj&° kP  )d/??e.S> ^O/Pdoccd'
S p c /'a J  p u M / t S 'S S c s i  —

ol P eQ n ^ q  c / o e s t/  / ? e cp s% < r/ Z u  Pp//
totO  < Jo r  ledp/e ^ cu . g o o fe d  u p



HOUSE JUDICIARY COMMITTEE MINUTES 

February 5, 1979

CHAIRMAN PARR called the meeting to order at 3:10 with all 
members present but Representative Malone who entered later.

The subject of the meeting was House Bill 85. An Act relating 
to barexamination review procedures; and amending Alaska Bar 
Rule 7. The Chair opens the meeting to testimony.

REPRESENTATIVE JOE MCKINNON testified as prime sponsor of 
the bill. He introduced the bill at the request of an Anchorage 
person who twice failed the bar exam and felt that the lack 
of a right t'o appeal was unjustifiable. Under the present 
system, a examinee can review his exam and some other exams.
When this person did this he found great discrepency between 
his score and the score of another exam which answered the 
same question virtually the same. McKinnon believes the 
guidelines for examiners are too general and that the bar exam 
should primarily cover a persons competency in law, more like 
any other type of occupational liscensing. He believes there 
should be model answers to essay questions that cover the 
basic competency of toe question.

Representative BROWN asked McKinnon if he realized any con­
stitutional problems with the bill during drafting, to 
which McKinnon replied that drafter Dick Bradley thought 
there possibly could be Constitutional problems. Other 
questions from the committee members included problems with 
the tests and test graders being from California, questions 
of statistics of persons passing/failing the exam and how 
close the 5 points is to passing.

NORM GORSUCH appeared on behalf of the Alaska Bar Association.
He explained that some of the Bar Association people who 
could give valid testimony were unable to be here for one 
I reason or another. He explained the new Bar Rule 7 to the 
I members and the procedures for examination and grading as 
they now exist;

C. KEVIN MCCARTHY appeared on behalf of himself in support of 
the legislation having experienced similar problems as MCKINNON'S 
constituent.

Representative FRED BROWN testified on behalf of himself.
He expresses a strong belief that the legislature has no 
jurisdiction over Court Rules under the state's Constitution

After continued discussion on the same lines Chairman PARR 
suggests to the committee that they hold the bill for a few 
days pending further testimony from the American Bar Association.

Meeting adjourned at 4:50p.m.



* i i

House of Representatives

Committee on judiciary
Official Business

Pouch V 
State Capitol 

Juneau, Alaska 99S1:

TO:

FROM: 

DATE: 

SUBJECT:

H o u s e  J u d i c i a r y  C o m m i t t e e  M em b e rs  

R o c k y  P l o t n i c k ,  C o m m i t t e e  A s s i s t a n t  

F e b r u a r y  5, 1979 

HB 85

I  j u s t  t a l k e d  w i t h  K e v in  J o n e s  i n  A n c h o r a g e  
a n d  h e  w a n t e d  me t o  p a s s  som e  i n f o r m a t i o n  a l o n g  t o  t h e  
C o m m i t t e e  r e g a r d i n g  HB 85. M r. J o n e s  i s  a  l a w  s c h o o l  g r a d ­
u a t e  a n d  h a s  h a d  t h r e e  y e a r s  p r a c t i c a l  l e g a l  e x p e r i e n c e  i n  
A l a s k a .  He h a s  t a k e n  t h e  A l a s k a  B a r  Exam  t w i c e  a n d  f a i l e d  
i t  t w i c e .  H i s  c o m m e n ts  a r e :

1 .

2 .

3.

W hen t a k i n g  t h e  A l a s k a  B a r  Exam  a  p e r s o n  d o e s  
n o t  kn ow  w h a t  t o  s t u d y  o r  how  t h e  exam  i s  g r a d e d ,

A r e v i e w  i s  g r a n t e d  ( o f  t h e  exam ) o n l y  i f  i t  
i s  w a r r a n t e d .  A d i s c r e p a n c y  m u s t  f i r s t  b e  sh ow n

T h e  A l a s k a  B a r  Exam  c a n  b e  t a k e n  t h r e e  t i m e s .  
S p e c i a l  p e r m i s s i o n  i s  r e q u i r e d  a f t e r  t h a t .

4. T h e  S t a t e  o f  O r e g o n  h a s  b e e n  r e v i e w i n g  i t s  
b a r  a d m i t t a n c e  p r o c e d u r e  a n d  h a s  com e u p  w i t h  
t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

e l i m i n a t i o n  o f  t h e  m u l t i p l e  c h o i c e  
s e c t i o n

b . a l l o w  i n t e r n s h i p s  i n  p l a c e  o f  a n  ex am  
w i t h  p r o p e r  e n d o r s e m e n t

c . r e d u c e  t h e  n u m b e r  o f  s u b j e c t s  c o v e r e d  
f r o m  15 t o  10

d . e s t a b l i s h  a  r e v i e w  p r o c e s s  o f  t h e  e x a r .

L _ .



1 .

2 .
3 .

4 .

5 .

6 .

P a s s i n g  p e r c e n t a g e  f o r  t h e  l a s t  f i v e  y e a r s :

// o f  A p p l i c a n t s

F e b r u a r y ,  1973 
J u l y ,  1973 
F e b r u a r y ,  1974 
J u l y ,  1974 
F e b r u a r y ,  1975 
J u l y ,  1975 
F e b r u a r y ,  1976 
J u l y ,  1976 
F e b r u a r y ,  1977 
J u l y ,  1977 
F e b r u a r y ,  1978 
J u l y ,  1978

43 
52
44 
83 
69 
82
96
97 

108
124 
100
125 

1021

% o f  P a s s i n g  A p p l i c a n t s

67
71 
90 
83 
79 
69 
76 
79 
76 
78 
65
72

7 5 . 4 2 %  ( a v e r a g e  p e r c e n t )
N u m b e r  o f  f a i l u r e s  ( f i v e  y e a r  p e r i o d )  - 252tv ~ r S

How m a n y  r e p e a t e d  a n d  p a s s e d ?

F r o m  t h e  i n f o r m a t i o n  I  r e s e a r c h e d ,  a p p r o x i m a t e l y  64 r e p e a t e d  a n d  
p a s s e d .

How m a n y  f a i l u r e s  p e t i t i o n e d  f o r  a  h e a r i n g ?

A g a i n ,  f r o m  t h a t  r e s e a r c h ,  i t  a p p e a r s  23 p e t i t i o n e d  f o r  a  h e a r i n g .

How m a n y  f a i l u r e s  w e r e  g r a n t e d  a  h e a r i n g  b y  t h e  B o a r d  o f  G o v e r n o r s ?

a c c o r d s  i n d i c a t e  13 p e o p l e  w e r e  g r a n t e d  a  h e a r i n g .

W h a t  a r e  p r o c e d u r e s  o n  g r a n t e d  h e a r i n g s ?

I f  t h e r e  a p p e a r s  t o  b e  g r o u n d s ,  t h e  B o a r d  a p p o i n t s  a  M a s t e r  t o  i n v e s ­
t i g a t e  .
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Chairman Parr
Committee on Judiciary
Alaska House of Representatives

Dear Representative Parr,

Once again, I want to thank you and the other members of 
the Judiciary Committee for allowing me to testify on HB 85, the 
proposed change in Alaska Bar Rule 7.

What HB 85 proposes is not a radical intrusion on the 
part of your committee into the internal affairs of the Bar 
Association. It is rather, a recognition on your part, that the Bar 
Association does not presently comply with the spirit of Alaska 
Bar Rule 7, in that it arbitrarily rejects requests for a 
hearing, even when those requests are founded on questions of 
lav; and statutory interpretation, as mine was, and not merely on 
disagreement over assigned grades.

HB 85 would alleviate that problem by establishing a set 
standard applicable to all candidates. To my way of thinking, 
establishing uniform standards and removing discretion, especially 
in view of the fact that |hjt\e Bar Association evidently exercises its 
judgement in bad faith, is more constitutional, and not less 
constitutional. HB 85 removes a constitutional defect in the Rule, 
by guaranteeing due process and equal protection to all candidates, 
and not merely the select few whom the Board of Governors favors 
with a hearing.

In my case, I filed the attached Statement of Appeals and First 
mended Statement of Appeal on November 20 and 21, 1978, within the 
period prescrited by Alaska Bar Rule 7 sec. 1.

On December 18, I received the second attachment, a letter 
from Ken Jarvi, President of the Alaska Bar Association, informing me 
that the Board of Governors had reviewed my Statement of Appeal and 
found it to be insufficient to warrant a hearing. His answers to 
several of my points of appeal were not responsive, and I still 
believe there ere questions of fact and law at issue which would 
warrant a hearing.

Had I been granted a hearing, then I would have been given 
Findings of Fact, Conclusions of Law, and a Decision, pursuant to 
Alaska Bar Rule 7 sec. 12, and I could've appealed the decision 
pursuant to Alaska Bar Rule 8. I have bona fide arguments to make, 
but , very possibly, no forum to make them in. I am preparing to 
ask the Supreme Court of Alaska to hear my petition, but the question 
of whether they will sit as a court of original jurisdiction, instead 
of just reviewing a record from below, is not clear.

I am in a state of legal limbo, or as Representative Brown 
aptly phrased it a "Catch 22 situation". My rights would be clear if 
HB 85 were law, and I urge you to enact it.



In the 

C. KEVIN

For admission lu trie rractice or Law j 
in Alaska and membership in the ) 

Alaska Bar Association )

Statement of Appeal

Petitioner C. Kevin McCarthy hereby requests a hearing on the failure of the 

Board to certify him to the Supreme Court of Alaska for admission to the 

Alaska Bar Association, pursuant to Alaska Bar Rules Rule 7, section 1

Petitioner relys on the following grounds, severally and cumulatively.
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1. Petitioner did not fail to receive a score of 70% of the highest possible 

grade on the July 1978 Alaska Bar exam. Petitioner's score of 69.fi" is in fact 
70% of the highest . .csible grade and petitioner alleges an'abuse of discretion 

on the part of the Committee of Law Examiners in not rounding his score off 

to 70

2. Petitioner states that neither the Committee of Law Examiners, the Board of 

Governors of the Alaska Bar Association, nor any of its officers have 

ever promulgated written standards for determining exact examination scores. 

Petitioner further stages that given the great importance of the subjective 

judgements that the Committee of Law Examiners must make, and the tolerance 

or margin of error which must be contemplated and allowed for when human subject.i 

is exercised, that this failure to promulgate written standards amounts to deni a 

of substantive due process and an abuse of discretion by the Beard of Governors.

3. Petitioner states,,and will prove to a mathematical certainty, that while the 

Committee of Law Examiners has credited him with a score of 69.6, that he in fact 

should have been credited with a score of 69.7, and this demonstrates how the lack 

of precise grading regulations can and did harm petitioner and operate as an abuse 
of discretion.

4. Petitioner further states that the Committee of Law Examiners recognizes the 

uncertainty and arbitrariness of essay grading and in fact conducts a review of 

the California essays for that reason. Petitioner states that the Committee's 

failure to conduct a similar review of the Alaska essays is an abuse of discretion

5. Petitioner states that the Alaska Bar Association Rule 4, section 6 is an u n f a’ 

rule in that it fails to take into consideration the changing level of difficulty 

of the Multi state Bar Exam, and sets a standard of 13b as a score of 79% rather t. 

selecting whatever scaled score from that particular administration of the 'sst 

corresponds to the desired level of achievement for a score of 70%. Petitioner 

further states that this operates as a denial of equal protection to that group of 

candidates who compose the class of candidates who substitute an MBE score 

obtained in a prior administration of the MBE exam, and that this results in an 
abuse of discretion.

6. Petitioner states that on either October 26, 1978 or October 27, 1978, 23 days 

ago, he did request in writing, pursuant to Alaska Bar Rule 4, section 5, to r e v i . 

his exam books and the representative sampling of passing and failing answers to 

the bar examination in Bethel, Alaska, as soon as possible. Petitioner further 

states that Bethel is presently home to 1 Superior Court House and Judge and nine

ON
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other attorneys who are members in good standing of  the Alaska Bar Association, 
anyone of whom could serve ably a proctors during his review of the exam books. 

Petitioner alleges that the Alaska Bar Associations failure to respond to his 

request is further abuse of discretion, in that it has unreasonably deprived him 

of the timely opportunity to review his exam that all residents of Anchorage, 

Fairbanks, Juneau and other urban areas of the state have.

/ /■  7 0 -  7oP .0
Notary Public
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In the matter of the application f 

C. Kevin McCarthy

For admission to the Practice of Law 

in Alaska and membership in the 

Alaska Bar Association

Statement of Appeal 

First Amended

Petitioner C. Kevin McCarthy, stating that the time period for filing a 

Statement of Appeal has not passed., makes the following amendment to his 

Statement of Appeal of November 20, 1978.

Grounds l thru 6 inclusive are hereby incorporated by reference to this 

Statement.

7. Petitioner states that the Alaska Essay section of the July 1978 Alaska 

Bar Exam is not truly representative of an exam on the law of Alaska, in 

that it fails to question candidates on their knowledge of truly Alaskan 

legal principles of the Limited Entry Fishing Laws, Alaska Native Claims 

Settlement Act, Native Land Claim Allotments, Public Land Laws, and the 

Revenue Laws of the State of Alaska pertaining to Oil and Gas Severance 

and Income Taxes. Petitioner further states that if the Committee of Law 

Examiners were to truly examine a candidate on his knowledge of the law 

'-F Alaska, they would include mandatory or optional questions on some or 

c..' of these subjects. Petitioner further states that attorneys, such as 

himself, who have immersed themselves in the knowledge of these subjects, 

which form the backbone of the unique cultural, commercial, and financial 

jurisprudence of this state, are disadvantaged by the Committee's failure 

to do so and that failure constitutes an abuse of discretion on the part 

of the Committee of Law Examiners.

/ /
L _____________

C. KevTri McCarthy, P e t i t i o n e r X "

DATED:
/ / -  c7 / -  / V * ,,y Gv:iir.i'£hn Exp'ro- 

A r  : r s ,  19, V
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K E N N E T H  O .  J A R V I  
P R E S ID E N T  
ANCHORAGE

D O N N A  C . W I L L A R D  
P R E S ID E N T  ELECT 
ANCH ORACZ

A L B E R T  H. B R A N S O N  
V IC E  P R E S ID E N T  
ANCHORAGE

R IC H A R D  D .  S A V E L L  
BECRCTARY
FA IRB AN KS

B O A R D  O F  G O V E R N O R S

A L A S K A  B A R  A S S O C I A T I O N
P .  O .  BOX 279

ANCHORAGE , A LAS K A  9 95 10
A R E A  C O D E  907/272-7409

R o n a l d  L .  K u l l , E x e c u t i v e  D i r e c t o r  
W i l l i a m  G a r r i s o n , B a r  C o u n s e l

H P

B o a r d  M c a r e r o  

A L B E R T  H . B R A N S O N  
S T A N L E Y  T .  F I S C H E R  
K A R E N  L .  H U N T  
K E N N E T H  O . J A R V I  
E D W A R D  G .  K IN G  
J O N A T H A N  H .  L IN K  
W I L L IA M  D . R O Z E L L  
R IC H A R D  D .  S A V E L L  
D O N N A  C .  W I L L A R D

D e c e mber 8, 1978

C. Kevin .McCarthy 
Box 219
Bethel, A la ska 99559

RE: Admi s s i o n s  Appeal

Dear Mr. McCarthy:

The Board of G o v e rnors on December 3, 1978, reviewed your statement 
of appeal and the amendments. The appeal is rejected for the following 
r e a s o n s :

1. In r e f e rence to your allega t i o n  If 1 as set forth in your 
letter of Novem b e r  20, 1978, it does not appear that you understand 
the Board's policy regarding the rounding of test scores. Rounding
is done at the o n e - h u n d r e d t h  percentile point not at the tenth decimal 
point. In o ther words, in order for your score to be rounded to 70% 
you would have to have received a 69.95% or better. The score of 69.6% 
was your final score after rounding.

2. Written standards have been e s t a b l i s h e d  for determining exact
examin a t i o n  scores and have been used consi s t e n t l y  in d etermi ning the 
final grade. The scores are exact to the degree that the final scores 
are carried out to the second decimal point.

3. The score sheet has been reviewed and your final rounded 
c o m p osite score was again determ i n e d  to be 69.6%. Assuming, for 
the sake of arguement, that you did receive a 69.7% you never theless 
would have failed the exam.

4. The Supreme Court, in Tn re B u tterfield, 581 P. 2d 1109 (Ak.
1978) c o n s i d e r e d  the issue regardi ng review of the Alaska Essay Portion
of the exam and rejected the ar guement that you advance at number four 
of your allegations.



A PPL ICA T IO N  OK B U T T E R F IE L D  A laska 1 1 0 ! )
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on theory that it denied applicants possibili­
ty o f increase in stores from  application o fApplication o f Rhonda F. RU TTER - 

F I K id ), fo r  Admission to the Practice o f 
Law in the S tate o f A laska and Member­
ship in the A laska B a r Association.

No. 1659.
Supreme Court o f Alaska.

Ju ly  14. 1978.

An applicant fo r admission to the Alas­
ka B ar appealed from an order o f the Board 
o f Governors o f the Alaska Bar Association 
refusing to regradc the Alaska essay por­
tion o f the applicant’s Alaska Rar exam ina­
tion. The Supreme Court, Burke, J., held, 
inter alia, that denial o f neither due process 
nor espial protection occurred by virtue o f 
the Board’s refusal to regradc the Alaska 
portions o f the examination.

A ffirm ed.

1. Constitutional L iw  «.-2:10.9(9), 287.2(5)
Neither duo process nor equal protec­

tion was dt !od to applicant fo r admission 
to Alaska Bar by virtue o f refusal o f Board 
o f Governors o f Bar Association to regrade 
Alaska portions o f applicant's lia r exam ina­
tion. State Bar Buies, rules 1, § 3, 4, § f>.
2. A ttorney and Client

Policy o f Boanl o f Governors o f Alaska 
Bar Association not to regrade Alaska essay 
questions contained in Alaska bar examina­
tion did not constitute abuse o f discretion
1. Rule 23. A laska R .C lv .K , p rovides in perti­

nent pari:
(c ) Determ ination hy O rder W hether C lass 

Action to B e Maintained— S o l ic e - J u d g -  
m ent— Actions Conducted Pa rtia lly  as Class 
Actions

(1 ) As soon as practicable a fter the com ­
mencement o f  an action brought as a class 
action, the court sha ll determ ine by o rder 
whether it is to be so maintained. An order 
under this subdivision may be conditional, 
and may be altered o r amended before the 
decision on the merits.

2 . A laska Ba r Rule I . § 3 , provides.
The Board  shall exam ine o r  provide by con ­
tract o r otherw ise fo r the exam ination -o f all 
app licants fo r adm ission o  the practice o f 
law  and sha ll determ ine o r approve the time.

"whole per.tort" concept to the ir Alaska 
scores. State Bar Rules, rules 1, § 3, -I. § 6.

I.loyd I. Hoppner, Bice, Hoppiicr & H o l­
land, Fairbanks, fo r appellant.

W illiam  W . Garrison, A laska Bar Ass’ n, 
Anchorage, fo r appellee.

Before BOOCHEVER , C. J ., and BA R I- 
NO W ITZ  nn«l B U R K E , JJ .

O P IN IO N
B U R K E , Justice.
Rhonda F . Butterfie ld  appeals from an 

order o f the Board o f Governors o f the 
Alaska Bar Association ( ‘The Board") re­
fusing to regrade the Alaska essay |x>rtion 
o f her Feb ruary , 1977, A laska B a r Exam i­
nation. The appeal was filed as a class 
action but no certification o f  the class was 
obtained as required by Rule 23, Alaska 
R.C iv.P.' There fo re , ou r opinion is limited 
to consideration o f the issues as to Bu tte r­
field alone.

I

Ap|>ellant’s arguments are comprehensi­
ble on ly i f  one understands the grading 
procedures utilized by the Board, which is 
charged with the responsibility fo r adminis­
tering and grading the Alaska Bar Exam i­
nation.1 The Alaska B a r Examination con-

placc, scope, fo rm  and content o f a ll bar 
exam inations B a r exam inations may. in 
whole o r In part, be prepared , adm inistered 
and graded by o r in coopera tion  with o ther 
states o r the N ational C on ference o f B a r Ex­
am iners consistent with standards fixed o r 
app roved  by the Board  acting w ith the advice 
o f the Com m ittee o f Law Exam iners . No 
con tract o r  cooperative agreement fo r the 
p repa ra tion , adm in istration  o r grading o f a 
bar exam ination  sha ll operate to  divest the 
Board o f its au thority  ( I )  to cause the C om ­
m ittee to review any ex.iminatir.-~, and (2 ) 
independently to determ ine the e lig ib ility o f 
an app licant to be adm itted to the practice o f  
law . The Board o r any m em ber the reo f may 
require an app licant to appear before the 
Board , a comm ittee o r a n u s te r appointed by



C. K e v i n  M c C a r t h y  
D e c e m b e r  8, 1978 
P a g e  - 2

5. R e g a r d i n g  the M B E  p o r t i o n  o f  the exam, a n s w e r s  to t h e  M B E  
p o r t i o n  a r e  r e t u r n e d  to t h e  N a t i o n a l  C o n f e r e n c e  o f  B a r  E x a m i n e r s  
w h e r e  t h e y  a r e  s c o r e d  by c o m p u t e r .

In F e b r u a r y ,  1974, t h e  M B E  p r o g r a m  d e v e l o p e d  the u s e  of  " s c a l e d  
s c o r e s " .  A s c a l e d  M B E  s c o r e  is a s t a n d a r d  s c o r e  c o n v e r t e d  f r o m  a raw 
M B E  s c o r e  (number o f  c o r r e c t  an s w e r s )  b a s e d  on the r e - u s e  of q u e s t i o n s  
f r o m  p r i o r  e x a m i n a t i o n s .  T h e  s c a l e d  s c o r e  r e p r e s e n t s  the s a m e  l evel 
of a b i l i t y  o f  a p p l i c a n t s  f r o m  t e s t  to t e s t  t h o u g h  the d i f f i c u l t y  of 
t h e  t e s t  a n d  t h e  a b i l i t y  o f  the e x a m i n e e s  m a y  vary. T h e  E d u c a t i o n a l  
T e s t i n g  S e r v i c e  w i l l  r e p o r t  t o  e a c h  s t a t e  a r a w  scor° a n d  a s c a l e d  
s c o r e  for e a c h  a p p l i c a n t  t h e n  the s t a t e  has the c h o i c e  of u s i n g  e i t h e r  
score. T h e  S u p r e m e  C o u r t  o f  the S t a t e  of A l a s k a  has d e t e r m i n e d  th a t  
a s c a l e d  M B E  s c o r e  o f  135 is e q u i v a l e n t  to 70%.

T h e  p u r p o s e  of  c o n v e r t i n g  s c o r e s  to a s c a l e  is to m a k e  r e p o r t e d  
s c o r e s  as i n d e p e n d e n t  as p o s s i b l e  of  the p a r t i c u l a r  f o r m  o f  a test an 
e x a m i n e e  h a s  t a k e n  a n d  the c o m p o s i t i o n  of the c a n d i d a t e  g r o u p  at 
a p a r t i c u l a r  a d m i n i s t r a t i o n .  A p a r t i c u l a r  s c a l e d  score, for e x a m p l e ,
of 135, is i n t e n d e d  to i n d i c a t e  the s a m e  l e vel of a b i l i t y  f r o m  y e a r
to y e a r  a n d  f r o m  e x a m i n a t i o n  to e x a m i n a t i o n .  In o t h e r  w o r d s ,  if 
an a p p l i c a n t  t o o k  a s e c o n d  M B E  exam, a s s u m i n g  he m a i n t a i n e d  the s a m e  
l e v e l  of a b i l i t y ,  h i s  s c a l e d  s c o r e  on  the s e c o n d  e x a m  s h o u l d  be the 
s a m e  as that o b t a i n e d  on the f i r s t  e x a m  e v e n  t h o u g h  o n e  t e s t  m a y  
h a v e  b e e n  m o r e  d i f f i c u l t  t h a n  the o t h e r  a n d  the a p p l i c a n t s  r a w  s c o r e  
is d i f f e r e n t  in e a c h  e x a m i n a t i o n .  S i n c e  M B E  t e s t i n g  a n d  the use 
of s c a l e d  s c o r e s  o s t e n s i b l y  n o t  o n l y  e l i m i n a t e s  the s u b j e c t i v e  e l e m e n t  
i n h e r e n t  in e s s a y  e x a m s  b u t  a l s o  d o e s  a w a y  w i t h  the v a r i a b l e s  w h i c h  
o c c u r  d u e  to the d e g r e e  of  d i f f i c u l t y  w h i c h  e x i s t  b e t w e e n  d i f f e r e n t  
e x a m s  A l a s k a  B a r  R u l e  1-4 S e c t i o n  7 a l l o w s  a n  e x a m i n e e  to t r a n s f e r  
his m o s t  r e c e n t  M B E  s c a l e d  s c o r e ,  t a k e n  w i t h i n  o n e  y e a r  p r i o r  to 
the B a r  exam, f r o m  a n y  o t h e r  s t a t e  a n d  t h e r e b y  to be e x c u s e d  f r o m
the M B E  e x a m  a d m i n i s t e r e d  in A l a s k a .

B e f o r e  c o m p u t i n g  the c o m b i n e d  s c o r e s ,  all M B E  s c a l e d  s c o r e s  are 
a d j u s t e d  or c o n v e r t e d  to p l a c e  t h e m  on  a c o m m o n  s c a l e  w i t h  the e s s a y  
s c o r e s .  T h e  c o n v e r t e d  s c o r e  w i l l  be a p e r c e n t a g e  r a n g i n g  f r o m  o n e  (1) 
a n d  o n e - h u n d r e d  (.100) w i t h  s e v e n t y  (70) p e r c e n t  e q u i v a l e n t  to a n  M B E  
s c a l e d  s c o r e  of  o n e - t h i r t y - f i v e  (135). T h e  c o n v e r t e d  s c o r e s  c a n  t h e n  
be a d d e d  to the e s s a y  s c o res.

6. A l a s k a  B a r  R u l e  4 S e c t i o n  5 s t a t e s  t h a t  e x a m  r e v i e w  m a t e r i a l  
s h a l l  bo a v a i l a b l e  in the B a r  o f f i c e  in A n c h o r a g e  or o t h e r  p l a c e s  
d e s i g n a t e d  by the Board. It is B o a r d  p o l i c y  to se n d  the e x a m  b o o k l e t s ,  
etc. to a m e m b e r  of the B o a r d  of  G o v e r n o r s  in the a r e a  w h e r e  the 
a p p l i c a n t  r e s i d e s . In that t h e r e  in no m e m b e r  of  the B o a r d  of G o v e r n o r s  
r e s i d i n g  in B e t h e l  the B o a r d  d e t e r m i n e d  t h a t  J u d g e  C h r i s t o p h e r  C o o k
w a s  a s u i t a b l e  p e r s o n  to a s s u m e  r e s p o n s i b i l i t y  for the e x a m  items.
T h e  m a t e r i a l  w a s  s e n t  by c e r t i f i e d  m a i l  to J u d g e  C o o k  o n  N o v e m b e r  
16th. A  c o p y  of  the l e t t e r  of t r a n s m i t t a l  w a s  s e n t  to y o u  o n  that 
d a t e  also.
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7. T h e  A l a s k a  S u p r e m e  C o u r t ,  in In re K e n n e l l y , 567 P. 2d 301 
(Ak. 1977) h a s  r u l e d  t h a t  t h e  A l a s k a  B a r  E x a m i n a t i o n  n e e d  n o t  a l l o w  
a p p l i c a n t s  a n  o p p o r t u n i t y  to d e m o n s t r a t e  t h e i r  m a s t e r y  of l e g a l  s u b j e c t s  
in w h i c h  t h e y  m a y  h a v e  a p a r t i c u l a r  i n t e r e s t  a n d  k n o w l e d g e .

T h e  a l l e g a t i o n s  as set f o r t h  in the v a r i f i e d  s t a t e m e n t  o f  a p p e a l  are 
n o t  s u f f i c i e n t  to e s t a b l i s h  a b u s e  o f  d i s c r e t i o n  or  i m p r o p e r  c o n d u c t  
o n  the p a r t  o f  t h e  B o a r d ,  t h e  E x e c u t i v e  D i r e c t o r  o r  the C o m m i t t e e .

K e n n e t h  0. J a r v i  
P r e s i d e n t
A l a s k a  B a r  A s s o c i a t i o n

K O J / l m s
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sists o f throe separate parts: (1 ) the Multi- 
State Bar Exam ination which constitutes 
tw o-fifths o f the exam ination; (2 ) C a lifo r­
nia Bar Exam ination essay questions which 
make up another two-fifths o f the examina­
tion; and (3 ) essay questions concerning 
Alaska law which account fo r the remain­
ing one-fifth  o f the examination. An over­
a ll score o f 7 0 *  is required to pass thd 
examination. A laska Bar Rule 4, § 6.

The Ca lifo rn ia jsortion o f the examination 
is sent to C a lifo rn ia where the answers to 
each question are graded by one j>erson. In 
contrast, the answers to each o f the Alaska 
essay questions are graded, in A laska, by 
two graders. I f  there is a significant dis­
parity between the grades assigned to an 
Alaska essay, a third grader reviews the 
essay to resolve the difference. Pursuant 
to Regulation 8 o f the Regulations Concern­
ing Grading o f  Examinations,5 the C a lifo r­
nia essays o f those receiving an overall 
score o f 65-70%  are rcgraded by A laska 
graders. The Board has no sim ilar regrad- 
ing procedure fo r  the Alaska essay?

Butterfie ld  received an overa ll score o f 
68.9% upon the firs t grading o f her exam i­
nation. .UjH»n the regrading o f her answers 
to the C a lifo rn ia essay questijns, as provid­
ed by Regulation 8, her overa ll score in­
creased to 69.6%, still a fa iling score. In 
spile o f the Board's jK>licy not to regradc 
the A laska essays, Butterfie ld petitioned 
the Board requesting that that portion o f 
her examination also Ik.* regraded. In her 
petition she alleged that the Board's jwlicy 
o f not regrading the A laska essays was 
arb itrary and an abuse o f the Board ’s dis­
cretion. She fu rthe r alleged that the 
Board’s policy denied her due process and 
equal protection o f the law. The Board

the President fo r  such purpose , at such times 
and places as m ay tic required , fo r  o ra l exam ­
ination and to fu rn ish  any such supp lem enta l 
in fo rm ation  o r evidence in such fo rm  as may 
be required.

3. A laska Bar Regulation 8 provides:
Scores received on the C a lifo rn ia  essay p o r­

tion o f (h e  exam ination w ill lie icnppraised by 
the g raders 

if the app licant's weighted combined score 
(to ta l i .say p lu s MHK) fa lls  between 05 and 
70 pen  ru t ; o r

denied her petition to regrade the Alaska 
essays. By this appeal, appellant seeks an 
order that her February, 1977, A laska es­
says Ik.' regraded.

— t,

II

(1 ] Butterfie ld contends that the 
Board ’s refusal to regrade the Alaska [>or- 
tions o f her examination denied her due 
process and the equal protection o f the law. 
Because appellant's rationale r each o f 
these arguments is identical, t . . “ two issues 
will be treated together.

The question presented by appellant’s 
equal protection argument is whether the 
Board's jiolicy by which those with an over­
all examination score between 65 and 70 
receive a regrading o f their California ex­
amination questions but not o f their A laska 
questions, bears a fa ir and substantial re la ­
tion to the purpose o f examining applicants, 
when the means used and the reasons ad­
vanced therefore are closely scrutinized. 
Isnkson v. Rickey, 550 P.2d 359 (A laska 
1976).

For the due process clause to apply there 
must be "state action and the deprivation o f 
an individual interest o f suffic ient irnjKir- 
tance to w arrant constitutional protection." 
Nichols v. Eckert, 504 P.2d 1359, 1362 (A las­
ka 1973). Butterfie ld argues that the pur­
suit o f a career in law is an interest, worthy 
o f constitutional protection and that the 
action o f the Board constitutes state action. 
Appellant concludes her due process argu­
ment asserting that the Board's policy o f 
reappraising the California essays and not 
the Alaska essays denies her due process o f 
law because it bears no rational connection

I f  the applicant's weighted to ta l essay score 
is 65 o r greater.
Two g raders w ill be assigned lo  each border­

line applicant to reappraise the C a lifo rn ia  essay 
exam inations. Each grader w ill assign one 
g rade fo r  a ll answers. The two grades w ill be 
averaged to deteim ine a fina l reappra isa l score • 
that w ill then be weighted and . veraged w ith 
the A laska essay and MUF. scores.

gucs 
or 
trust
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to determining minimal competence to 
practice law.4

In support o f her position that the 
Hoard’s policy satisfies neither the equal 
protection test o f Isakson v. Rickey, supra, 
nor the requirements o f due process, But­
terfield contends that the sole reason fo r 
regrading the California essays is a sense o f 
mistrust o f the California graders. She a r­
gues that such mistrust is without support 
or foundation; that a vague sense o f mis­
trust is insufficient justification fo r treat­
ing the California exam questions d iffe ren t­
ly from the Alaska questions; and that 
therefore the Board's policy o f regrading 
only the California exams is a rb itra ry .5

Appellant concludes her argument fo r 
finding the Board’s policy violative o f equal 
protection and due process requirements by 
asserting that the Board's policy appears to 
lie particu larly arb itrary in light o f the 
Board's position in Application o f  Kcntw lly, 
567 P.2d 301 (A laska 1977). In Kennully wc 
concluded that by contracting with C a lifo r­
nia fo r the supply o f California questions 
and the grading o f the California essays, 
the Board had not violated the ru le* requir­
ing that it retain authority over testing. 
We agreed with the Board that it was with­
in its discretion “ to take advantage o f the 
. . . expertise and experience availa­
ble to the Californ ia bar examiners . . ."
Id. at 303. Butterfie ld contends that the 
Board’s mistrust o f California graders con­
tradicts the Board’s assertion o f reliance on 
their expertise as set forth in KcnneUy. 
She points to this alleged contradiction as 
support fo r her argument that the Board’s 
policy is a rb itra ry .

We find no merit in appellant's argu­
ments. The only support Butterfie ld sets 
forth fo r her argument that the regrading 
o f the Californ ia essays is conducted out o f 
a sense o f mistrust is a quotation from the 
deposition o f one o f the Alaska graders o f
4. Butterfie ld does not contend that she was 

denied p rocedu ra l due process as required by 
Application o f  Peterson, 459 P.2d 703 (A laska 
1969), as she pursued her Peterson remedies 
including the opportun ity to compare her exam 
with model answers.

,5SI P.2d 11 os

the bar exam. The quotation ujiori which 
• appellant relies is taken out o f context and 

reading the quotation as a whole, it is clear 
that appellant’s interpretation is untenable. 
The quote in no way suggests that the 
Board mistrusts the Californ ia graders.

S im ila rly  appellant's contention that the 
regrading procedure contradicts the Board's 
position in Kennu lly does not survive scruti­
ny. As we noted in Kannclly, the Board is 
given broad discretion to conduct and grade 
the bar examination. The Board does not 
regrade all o f the Californ ia essays. It 
regrades only those o f applicants receiving 
an initial overa ll score o f 65 70%. Appel­
lant has not challenged that classification 
nor does she suggest that the members 
within that group are treated d iffe ren tly . 
The Board continues to rely on the exiier- 
tise o f the Californ ia graders fo r the g rad­
ing o f those exams with scores o f less than 
65% and more than 70%.

We think it entire,y reasonable fo r the 
Board to have a reappraisal policy o f the 
Californ ia essays fo r those candidates on 
the borderline o f passing in light o f the fact 
that without reappraisal, the; Ca liforn ia es­
says would be graded by only one grader. 
This double-check ensures that a single Cal­
ifornia grader does not assess a candidate’s 
essays too harshly. It seems reasonable to 
assume that such an occurrence would have 
a significant e ffect only in the case o f can­
didates on the borderline so that a review 
o f the Californ ia essays o f those in the -  
borderline group is entire ly justified . The 
same danger does not exist as to the A laska 
questions because they are reviewed in itia l­
ly by a t least two graders.

Because we conclude that the Board's 
policy is a reasonable grading procedure 
and consistent with the Board's broad grant 
o f authority to examine and grade appli­
cants fo r admission to the A laska Rar, we 
hold that appellant was not denied due
5. Appellant docs not suggest, how ever, that the

Board discontinue regrading the C a lifo rn ia  es­
says o f the applicants with scores o f  65  -70%  in
o rder to achieve consistency. " *

8. See note 2 . supra.
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process o f law . S im ila rly  we conclude that 
the Board's policy satisfies the require­
ments o f equal protection as enunciated in 
fcnkson?

NORTH SLO PE  BOROUGH . Appellant, 
v.
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Robert LeRESCHE , Comm issioner o f 
A laska Department o f N atu ra l R e­
sources, M ichael C. T . Sm ith, D irector. 
Division o f Lands, A laska Department 
o f N atura l Resources and the State o f 
A laska, Appellees.

No. 3275.
Supreme Court o f Alaska.

Aug. 4, 1978.

Borough appealed from  the Commis­
sioner o f Natura l Resources' rejection o f its 
application to select state lands overlaying 
the Prudhoe Bay oil field. The Sujierior 
Court, Third Judicial D istrict, Elien H. 
Lewis, J., rendered judgment fo r the Com­
missioner and liorough apjiealed. The Su­
preme Court, Matthews, J ., held that: (1) 
the Commissioner had the authority to re­
ject the selection application on the grounds 
that it was inconsistent with the Iwst inter­
ests o f the state, and (2 ) the Commissioner 
did not abuse his discretion in rejecting the 
selections made by the borough.

Affirm ed.

1. Public Lands 0=142%
Suite Commissioner o f Natural Re­

sources had authority lo  reject liorough se­
lection application on ground that it was 
inconsistent with best interests o f state. 
AS 29.18,190.

2. Public Lands <5=142%
When state rejects selection application 

as contrary to best interests o f state, it
H. Hie g ra ilv is  do not have in fo riea tio ii a t to the 

names o f those taking the exam ination , and u 
is not contended that the selection o f appli­
cants fo r app lication o f the "w ho le  person" 
concept is made on an a rb itra ry  basis dt pi 'iJ- 
era upon the identity o f  the exam inee.

CONNOR and M ATHEW S, J,!., not par­
ticipating.
7. Our conc lusion that the circumstances in this 

ra se  satis fy hoth the equal p rotection and the 
due process tests is not meant lo  suggest that 
in a ll cases the tests are co extensive.

(2 ) Appellant premises her final chal­
lenge to the Board's regrading policy on a 
slightly d iffe ren t asjiect o f the regrading 
procedure. Upon regrading the California 
essays, the A laska graders may apply w hat 
is called the “ whole person”  concept. The 
“ whole person" concept comes into play if 
the grader, ujsin tota lling the separate Cali­
fornia essay scores, fee ls that the number 
does not accurately represent the appli­
cant's performance on the Californ ia essays. 
Under those circumstances the grader, in 
his or her discretion, may increase the score 
o f the applicant.

Butterfie ld  contends that the policy o f 
not regrading A laska essay questions denies 
applicants the' possibility o f an increase 
from the application o f the “ whole (icrson" 
concept to their A laska scores. She con­
cludes that the denial o f this possibility is 
an abuse o f discretion.®

We are unconvinced by appellant's argu­
ment. As we noted previously, the grant o f 
authority given the Board to conduct and 
grade the lia r exams is broad. A certain 
amount o f flex ib ility  is required in order 
fo r the graders to assess fa irly  the perfo rm ­
ance o f applicants. The occasional applica­
tion o f the "whole person" theory appears 
to he well within the sort o f flex ib ility 
required to perform  the grading task fa irly . 
Wc cannot agree with appellant that the 
occasional application o f this theory lo  the 
California essays and tin: refusal to apply it 
to the A laska essays rises to the level o f an 
abuse o f discretion.

A FF IRM ED .



T HE  SUPRE I Z C O UR T O F  THE STATE O F ALASKA

ORDER NO. 341

Amending A l as ka  Bar Rules 
7 and 8, Relating to 
Admissions and Addi ng  a 
N e w  Section, 7.1.

IT IS ORDERED:

1. Sect io ns  6, 7, 8, 9, 10, 11, and 12 of  Rule 7, Alaska Bar 

Rules, are d e l e t e d  and a n ew  section 6 is added to read:

S e c t i o n  6. Only the following materials shall 

be s u b je ct  to production by the Alaska Bar A s s o c i a­

tion in any proceedings held pursuant to this Rule:

(a) W h e r e  certification for admission to 

p rac t ic e has b e en  denied, the failing applicant has 

Che right to inspect his examination books, the 

grades a s s ig n ed  thereto, the examination questions, 

the graders' analyses of the questions and a r e p r e­

sentative sampl in g  of passing and failing answers 

Co the b a r  exami na ti o n at Che office of the Alaska 

Bar A s s o c i a t i o n  or at such other place and such 

timo or times as the Board m ay  dcslgnato;

(b) W he re  an examination permit has been 

denied be c a u s e  of failure to meet residency r e q ui re­

ments, the a pplicant has a right to inspect the 

m in ut e s of any m e et in g  of the Board of Governors at 

w h i c h  his ap p lication has b e en  discussed, together 

w i t h  a synopsis of the facts with respect to any 

o ther p e rs o n who, withi n the last two years, has 

b ee n  d e ni e d an examination permit for the name 

reason; and

(c) W h o r e  an examination permit has been 

d enied on the basis of character, the applicant has 

a right to inspect the minutes of any m e eting of 

the Board of C overnors at which his application has 

been discussed, together w i t h a statement of the

(1)



sp e c i f i c  grounds upon w h i c h  denial of the permit 

w a s  based.

2. T h e  A l a s k a  Bar Rules are am ended b y  addin g  a n e w  s ec t io n 

7.1, to read:

R ule 7.1. Procedures.

S e c t i o n  1. All heari n gs  before the m as te r  

s ha ll  b e e le ct r on i c a l l y  r e co rd ed  w i t h  facilities 

p r o v i d e d  b y  the A la sk a Court System. The t r a n s­

cript o f  test im on y  an"4 exhibits, together w i t h  

all p apers and reque st s  filed in the proceedings, 

s hall c on s t i t u t e  the exclusive re cord for 

d ecision. T he  record m a y  bo dest ro y ed  two years 

f o ll ow in g  the last date upon w h i c h  adm in is t ra ti ve  

appeal rights m a y  be available u nder the p r o v i s­

ions o f  thi3 rule.

S e c t i o n  2. F ro m the time he has been d e s i g­

n at e d  to p re si d e until issuance of his proposed 

d e c i s i o n  and the transfer of the p roceeding to 

the Board, the m a s t e r  shall have the following 

a ut ho r it y to:

(a) take or cause depositions to be taken;

(b) require the filing of memor an da  o f law 

and the pr es e n t a t i o n  of  oral argument w i t h  respect 

to any q u e s t i o n  of  law u p o n w h i c h  a ruling w i l l be 

r eq ui r ed  j

(c) h o ld  c on ferences for the settl em e nt  or 

s i m p l i f i c a t i o n  of the issues by co n sent of the 

p a r t i e s ;

(d) disp os e o f  proc ed ur a l requests;

(o) e st a b l i s h  the time limitations for the 

f iling of p leadings and set the times for any 

h o a r l n g s ;

(f) p r es id e at and rogulate the course of 

the hearing, m a i n t a i n  decorum, and exclude from 

the h e a r i n g  an> p er so n  engag ed  in contentious 

c on d uc t or o t he r wi se  d is rupting the proceedings;

(g) a d m i n i s t e r  oaths and affirmations;



ih) ex a mine witnesses?

(i) rule upon quest io n s of evidence? and 

(j) render i nt e rl ocutory deci si o ns  which are 

a pp ealable to the Board of G overncrs of w hich no 

fewer than three m e m b e r s  shall c onstitute a quorum.

Section 3. The A l a sk a Rules of Civil 

P rocedure shall not apply to pr oc eedings held 

pursua nt  to Rule I-?.

S ec ti on  4. Th? a p p li c an t shall have the 

r ight to call and rxami ne  witnesses, to introduce 

exhibits, to c r o s s- e xa mi ne  opposing witn es se s on 

any m at te r  r e le va n t to the issues, even if not 

c overed in d i r ec t examination, to impeach any 

witness rega r dl es s of w hi c h party called him, and 

to rebut the e v i d e n c e  again s t The a pplicant

m ay  be called and examined as . cross-

exam in a ti on  w he t he r or not ho ceoclfied on his own 

behalf. T he  hearing need not be conducted 

a ccording to technical rules relating to evidence 

and witnesses. H e a rs ay  evidence may be used for 

tho purpose of s u pp le menting or e xp laining other 

o videnco but shall not be sufficient standing 

alone to support a finding unless it w o u ld  be 

admissible over objec ti o ns  in civil actions. 

Irrelevant and u n du ly  re petitious ovido nc e  shall
l

bo excluded. Th e sworn testimony of a witness 

subpoenaed under those rules shall bo de emed 

testimony recoived In a judicial proceeding. In 

any action for d o i a m a t i o n  arising out of such 

s worn testimony, tho w it n es s shall be entitled to 

tho d e f en s e of p r iv il e ge  to the same exte n t a v ai l­

able to w i tn on s oo  in judicial proceedings with tho 

S ta te  of Alaska.

S e c t io n S. T he  ma ster shall prepare in writing 

a proposed de c i s i o n  suppo r te d by findings of fact 

and concl u si on s of law. In cases in w h i c h  the 

m aj or i ty  of the Board was not present d uring the

())



e v i d e n t i a r y  hearing, the n a s t e r  shall file the 

p ro p o s e d  d e c i s i o n  v i t h  the B oard and c ause the 

e nt ir e  r e c o r d  to be  cert if i ed  to the B o a r d  for d e­

cision. T h e  recor.-, upon pa yment of costs, shall 

b e  m a d e av a i l a b l e  to the applicant. Copies of  the 

p r o p o s e d  d ec i s i o n  shall be served by the m a s t e r  on 

the ap p l i c a n t  or his attorney of  record and on the 

E x e c u t i v e  Director, or the Bar A s so c ia ti on ' s 

a t t o r n e y  o f  record. ,,'i.chln tw enty days a f te r  

s er vi c e o f  the p r op os e d decision, the a pp l i c a n t  and 

the E xe c u t i v e  D i re ct or  o r attorney for the A l a s k a  

B a r  A s s o c i a t i o n  m a y  file exceptions and b r ie fs  and, 

u p o n  request, m a y  ap pear and pres e nt  oral argument 

to tho Board. Copies of the e xceptions an d  briefs, 

w h e n  filed, shall be served on the a p pl ic an t  or  the 

E xe c u t i v e  Di r e c t o r  or attorney for the Bar A s s o c i a­

tion, as the case m a y  be.

S ec ti on  6. Th e  B oard ma y adopt the prop os e d 

findings, con cl us io n s and decision, ruling or  o r de r 

of  the m a s t e r  in w h o l e  or in part or re ject it in 

its e nt i re ty  and adopt its o w n findings of fact, 

conc lu s io ns  o f law, decision or order.

S e c t i o n  7. Th s findings of fact, conclusions 

of l a w  and final d e ci s io n of  the B oa rd  shall be 

c o n c lu si ve  as to the m a t t e r  alleged in applicant's 

s ta t e m e n t  o f appeal unless an appeal to the Supremo 

C ourt shall be filed w i th in  thirty days following 

serv ic e  u po n  appl ic a nt  of the findings of fact, 

c o n c lu si on s  of  law and decision in the m a n n e r  p r o­

vided by these rules.

3. Rule 8, A l a s k a  Bar Rules, is r e sc i nd od  and r c- pr o m u l g a t o d  

to rend as follows:

Rule 8. S up remo Co”rt Review.

S e c t i o n  1. A n y interlocutory o rd er  of the 

B oa rd  o f  G o ve rn o rs  m a y  be subject to revi ew  as 

pr o v i d e d  in P a r t  VI, Rules of A p p el la te  Procedure.

m,''



Section 2. A n  ap peal to the Supreme Court 

m a y  be filed by an a pplicant from a d e c is io n of 

the Board entered as p r ov id e d in S e c ti o n 7 o f 

Rule 7.1.

Section 3. T o the extent p ra c ticable, the 

p roc e du re  o v e m i n g  an appeal b y  an a pplicant 

for admission to the practice of law from a f in­

al decis i on  of the Board of Gove rn or s shall be 

gove rn e d by the rules of practice in civil 

matt er s  set forth in Part IV, Rules o f  A ppellate 

Procedure.

Section 4. The filing fees n o r m a l l y  c h a r g­

ed for matters broug ht  b e fo r e the S up reme C o ur t 

s hall be applicable in all admissions cases.

DATED: Decem b er  18, 1979

E FF E C T I V E  DATE: April 1, 1979

D is tr i b u t i o n

SC Just ic es  
S up/ C t Judg es  
D i s t /C t J udges 
Magi s tr at es  
Clks/Ct.
L a w  Librarian 
P r o t’if.a Masters 
A d m  Dir
A ll  M e mb e rs  ADA 
Gov
D O p / L a w  
L o g s /A ff rs  
Pub Def A g en c y 
D ep/P b S afety 
Ak. Legal Services 
Com. & Rog. Affrs.
S tate Libr ar y
Supe ri o r Court Law Clerks
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A l a s k a  B ar  R u l e s

ignated by the code number of each, the maximum possible 
point value of each b rr  examination part or section and other 
information the committee or the board may deem relevant.

Section 4. The board shall determine the qualifications of 
each applicant upon the basis of the report of examination, the 
recommendations of the executive; director, and such other 
m atter it may consider pertinent under these rules. The board 
shall certify to the supreme court the results of the bar exam­
ination and its recommendations as to those applicants who 
are determined qualified for admission to the practice of law 
and who have complied with the provisions of Rule 6. Notice 
of the board's determination shall be provided in writing to 
each applicant. Notice to an applicant determined not quali­
fied shall state the reason for such determination.

l /  Section 5. If written request is made of the board within 
one month following notice of failure to pass a bar examina­
tion and except to the extent th a t such material or information 
is unavailable under the rules or policies of the National Con­
ference of Bar Examiners, an applicant who takes and fails 
to pass the bar examination has the right to inspect his exam­
ination books, the grades assigned thereto, and a representa­
tive sampling of passing and failing answers to the b rr  exam­
ination a t the office of the Alaska Bar Association, or a t such 
other place and a t such time or times as the board may desig­
nate. An applicant who passes the bar examination Is not en­
titled to inspect any examination books or discover the grades 
assigned thereto

Section 6. The passing grade of the bar examination shall 
be seventy percent of the highest possible grade. A scaled 
score, as determined by the National Conference of Bar Ex­
aminers, of 135 on the Multistate Bar Examination shall be 
the equivalent of seventy percent of the highest possible grade 
on tha t portion of the examination. (Amended by Supreme 
Court Order 247 (I) effective April 1, 1976)

Section 7. An applicant who has taken the Multistate Bar 
Examination within one year prior to the bar examination as 
part of an examination required by a state, territory or the 
District of Columbia for admission to the practice of law may

BR 14 A. ask a R of C 6/78
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I n t r o d u c e d : X 1 / 2 6 / 7 9  
R e f e r r e d :  /judiciary

IN  THE HOUSE s BY M C K I N N O Nc ̂  H O U S E  B I L L  NO. 85 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

E L E V E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

For a n  Act e n t i t l e d :  " A n  Act r e l a t i n g  to b a r  e x a m i n a t i o n  r e v i e w  p r o c e d u r e s ;

a n d  a m e n d i n g  A l a s k a  B a r  R u l e  7, S e c t i o n  1."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALAS KA :

* S e c t i o n  1. A l a s k a  Bar R ul e  7, s e c t i o n  1 is a m e n d e d  to read:

S E C T I O N  1. A n  a p p l i c a n t  w h o  has b e e n  d e n i e d  a n  e x a m i n a t i o n  p e r m i t  

or w h o  h a s  b e e n  d e n i e d  c e r t i f i c a t i o n  to th e S u p r e m e  C o u r t  fo r  a d m i s s i o n

to p r a c t i c e  sh a l l  h a v e  the r . ^ h t  w i t h i n  t h i r t y  days a f t e r  n o t i c e  of s u c h

d e n i a l  to f ile w i t h  the B o a r d  a w r i t t e n  v e r i f i e d  s t a t e m e n t  of  appeal. 

F a i l u r e  t i m e l y  to file an a p p e a l  s t a t e m e n t  s h a l l  c o n s t i t u t e  w a i v e r  of 

a p p e a l  ri g h t s .  In hi s  s t a t e m e n t  a n  a p p l i c a n t  s hall s t a t e  all g r o u n d s  

u p o n  w h i c h  h e  i n t e n d s  to r e l y  a n d  may:

(a) o b j e c t  to the f o r m  of n o t i c e  f r o m  w h i c h  s u c h  a p p e a l  is t a k e n  

o n  the g r o u n d  that it is so i n d e f i n i t e  or u n c e r t a i n  tha t  he c a n n o t  

r e a s o n a b l y  p r e p a r e  his s t a t e m e n t i

(b) p r e s e n t  n e w  m a t t e r  o n  w h i c h  h e  r e l i e s  to e s t a b l i s h  his e l i g i­

b i l i t y  for a d m i s s i o n  to p r a c t i c e .

An a p p l i c a n t  w h o  is d e n i e d  a n  e x a m i n a t i o n  p e r m i t  or w h o  is d e n i e d  

c e r t i f i c a t i o n  B h a l l  a l l e g e  f a c t s  whi c h ,  if true, w o u l d  e s t a b l i s h  a n  

a b u s e  of d i s c r e t i o n  or i m p r o p e r  c o n d u c t  o n  the p a r t  of the Board, the 

E x e c u t i v e  D i r e c t o r ,  the C o m m i t t e e  or a m a s t e r .  If the a l l e g a t i o n  in the 

v e r i f i e d  s t a t e m e n t  are f o u n d  to be s u f f i c i e n t  b y  the Board, a h e a r i n g  

s h a l l  be g ra n t e d .  A h e a r i n g  s ha l l  be g r a n t e d  in all c a s e s  w h e r e  the 

a p p l i c a n t  r e q u e s t s  it an d the s c o r e  of the a p p l i c a n t  o n  the ba r  e x a m i n a­

t i o n  is w i t h i n  f i v e  p o i n t s  of the p a s s i n g  g r a d e  of the b a r  e x a m i n a t i o n .

-1- HB 85
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of o t h e r  a p p l i c a n t s  w h o  r e c e i v e d  o v e r a l

Th e  a p p l i c a n t be g i v e n  a c c e s s  to h i s  examinatjj&rr^questions, h i s

a n s w e r s  to t h o s e  e x a m i n a t i o n  

p a r t i c u l a r  e x a m i n a t i o n  toge 

e x a m i n a t i o n

e m o d e l  a n s w e r s  for the

th a r e p r e s e n t a t i v e . s a m p l i n g ,  of the

e r a l l  f a i l i n g  grades.

* Sec. 2. S e c t i o n  1 of this Act a m e n d s  the R u l e s  of C o u r t  (Rule 7 o f  P a r t  

I o f  the A l a s k a  Bar Rules).

-2- HB 05



I n t r o d u c e d :  1 / 2 6 / 7 T

R e f e r r e d :  J u d i c i a r y

1 I N  T H E  H O U S E  B Y  M C K I N N O N

2 H O U S E  B I L L  N®. 85

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 E L E V E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  b a r  e x a m i n a t i o n  r e v i e w  p r o c e d u r e s ;

7 a n d  a m e n d i n g  A l a s k a  B a r  R u l e  7, S e c t i o n  1 ."

8 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 *  S e c t i o n  1 . A l a s k a  B a r  R u l e  7, s e c t i o n  1 i s  a m e n d e d  t o  r e a d :

in S E C T I O N  1 . A n  a p p l i c a n t  w h o  h a s  b e e n  d e n i e d  a n  e x a m i n a t i o n  p e r m i t

it o r  w h o  h a s  b e e n  d e n i e d  c e r t i f i c a t i o n  t o  t h e  S u p r e m e  C o u r t  f o r  a d m i s s i o n

12 t o  p r a c t i c e  s h a l l  h a v e  t h e  r i g h t  w i t h i n  t h i r t y  d a y s  a f t e r  n o t i c e  o f  s u c h

13 d e n i a l  t o  f i l e  w i t h  t h e  B o a r d  a w r i t t e n  v e r i f i e d  s t a t e m e n t  o f  a p p e a l .

M  F a i l u r e  t i m e l y  t o  f i l e  a n  a p p e a l  s t a t e m e n t  s h a l l  c o n s t i t u t e  w a i v e r  o f

15 a p p e a l  r i g h t s .  I n  h i s  s t a t e m e n t  a n  a p p l i c a n t  s h a l l  s t a t e  a l l  g r o u n d s

io u p o n  w h i c h  h e  i n t e n d s  t o  r e l y  a n d  m a y :

17 (a) o b j e c t  t o  t h e  f o r m  o f  n o t i c e  f r o m  w h i c h  s u c h  a p p e a l  is t a k e n

m  o n  t h e  g r o u n d  t h a t  i t  is s o  i n d e f i n i t e  o r  u n c e r t a i n  t h a t  h e  c a n n o t

19 r e a s o n a b l y  p r e p a r e  h i s  s t a t e m e n t ;

20 (b) p r e s e n t  n e w  m a t t e r  o n  w h i c h  h e  r e l i e s  t o  e s t a b l i s h  h i s  e l i g i -

21 b i l i t y  f o r  a d m i s s i o n  t o  p r a c t i c e .

22 A r  c . p r l i c a n t  w h o  is d e n i e d  a n  e x a m i n a t i o n  p e r m i t  o r  w h o  is d e n i e d

23 c e r t i f i c a t i o n  s h a l l  a l l e g e  f a c t s  w h i c h ,  i f  t r u e ,  w o u l d  e s t a b l i s h  a n

a b u s e  o f  d i s c r e t i o n  o r  i m p r o p e r  c o n d u c t  o n  t h e  p a r t  o f  t h e  B o a r d ,  t h e

E x e c u t i v e  D i r e c t o r ,  t h e  C o m m i t t e e  o r  a  m a s t e r .  I f  t h e  a l l e g a t i o n  i n  t h e  

v e r i f i e d  s t a t e m e n t  a r e  f o u n d  t o  b e  s u f f i c i e n t  b y  t h e  B o a r d ,  a h e a r i n g

2<i

25

28
71 shall be g r a n t e d .  A h e a r i n g  s h a l l  -e g r a n t e d  in all c a s e s  w h e r e  the

28 a p p l i c a n t  r e q u e s t s  it a n d  the s c o r e  of the a p p l i c a n t  o n  the ba r  e x a m i n a -

2Q t i o n  is w i t h i n  fiv e  p o i n t s  of the p a s s i n g  g r a d e  of the b a r  e x a m i n a t i o n .
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p a r t i c u l a r  examin.

T h e  a p p l i c a n t  s h a l l  be g i v e n  a c c e s s  t e x a m i n a t i o n  q u e s t i o n s ,  his

a n s w e r s  to t h o s e  e x a m i n a t i * sti« n s ,  a n d  theC/model a n s w e r s  for the• ! > < & e s t i *
— —— a  .

n t o g e t h e r  w i n y  a r e p r e s e n t a t i v e  s a m p l i n g  of the

e c e i v e d  o v e r a l l  p a s s i n gexaminatipn-^papers »f « t h e r  a p p l i c a n t s  wl 

j m s M S v e r a l l  f a i l i n g  grad e s .

* Sec. 2. S e c t i o n  1 of this Act a m e n d s  the R u l e s  of C o u r t  (Rule 7 o f  Part 

I of the A l a s k a  Bar R u l e s ).

HB 35



Tho (•llnwlng Information, compiled by the Notional Con­
ference »f Bar Examiners for the 1970 examinations. In-

□  First time □

Stnta 1976
txam Emo

appli­
cants

Repeat
appli­
cants

Percentage passing 

10 20 30 4p 60 60 70 0Q f)0 100
Alabama Fob. 73 56 1 I

July 322 38 * f
Z 3 J

Alaska Feb. 76 20 _T* •2srj T \ v v 5 3 3 3
July 86 11 - - w m i y f \ \ \ v v

Arizona Fob. 127 49 1 I
July 353 31 , I 1

Arkansas March 68 6 I |
Aim. 144 12 1 1

California' Fob. 1.175 1,958 , I 1
July 5,179 1,590 |

Colorado Fob. 224 61 1 l i
July 458 58 1 1

Connocllcut Fob, 103 63 I T
July 411 20 1 _ L

Dolnwaro Fob. 0 18 1
July 111 22 I 1

District Feb. 97 224 1 I
ol Columbia July 559 153 I J_ J
Florida No figures available
Georgia Feb. 747 261 I I

July 402 416 \
. I| ...

1 _ i
Guam March 4 0 I ,

Sept. 10 0
Hawaii Fob. 53 12 | I

July 189 14 ) 1
Idaho Fob. 44 13 1 i

July 114 8 , 1
Illinois Fob. 500 171 1

July 1,811 94 1,
Indiana Fob. 174 35 I 1

July 381 21 1 1
Iowa Jan. 121 34 I i,

Juno 368 13 1 J
Kansas Fob. 79 11 1 1

July 253 9 1
Kentucky Fob. 108 28 I □ *~. —. ~ i

July 5293 20 I D
Louisiana Fob. 115 78 II

July 501 49 1
Maine Fob. 35 6 I ___i _

July 149 7
.... |

1
Maryland Feb. 205 260 | 1 •

July 598 160 1
Massachusetts Fob. 222 275 1

J u l y ' 1,336 151 j_____ 1 l
Michigan Fob. 377 49 1 i

July 844 44 I 1
Mlnnosota Fob. 204 32 I

Ju l y 542 23 1
Mississippi Feb. 53 47 L 1

July 57 63 L I 1

1 0
Repeat ’Those statistics not kept on 487 taking Attorney Examination.

in



■ ■

dlcatos tho porcontngo of applicants pnsnlng In onch Jurisdiction and further .subdivides tno passing 
statistics Into those who took tho exam for tho first tlmo and thoso who woro ropoatlng tho oxnm,

□  First tlmo E3 Repeat ?Not counting 487 who wrote Attornoy

Stnto 1970
Exam

First
tlmo
appli­
cants

Repeal
appli­
cants

Porcontogo passing

10 20 30 40 50 eo 70 80 00 100
Missouri Fob, 181 40

July 515 18 '
|

Monlnnn Oct. 39 7 I I
Nobrnska Jon. 58 17 I I

Juno 220 5 |
Nevada July 144 22 1 I
Now Hampshire Fob. MBC am. 21 |

July 125 13 i
Now Jorsoy Fob. 240 258 i

July 1.343 185 I j
Now Moxlco Fob. 49 40 I

July 172 22 I 1
Now York March 440 810 f 1

July 3,622 158 i ,|
North Carolina July 590

Q
53

n 4 - 1
norm uokoiu POD.

July
0

93
c
3 I

Ohio Feb. 237 82 1

July 1.200 02 i 1

Oklahoma Fob. 119 0 1 , 1
July 270 12 I I

Oregon Fob. 44 41 i
Juno 405 37 , j I

Pennsylvania Fob. 401 154 i 1
July 1.577 128 ,  i t

Puorto Rico March 149 173 i i
Sopt. 333 201 1

Rhodo Island Fob. 24 13 I
J u l y 115 0 I

South Carolina Fob. 59 8 1 1,
July 240 9 1 1

South Dakota July 18 0 I
Tonnossoo Fob. 154 82 i

July 400 30 i 1
Toxas Fob, 543 45 i 1

July 1.122 53 i 1
Nov. 327 50 1

Utah Fob. 00 3
July 173 6 1 1

Vermont July 90 11
Virgin iGlands July 21 3
Virginia Fob. 493 93 1

July 443 40 I ,
Washington Fob. 189 127 , 1 I

July 000 01 i I
Wost Virginia Fob. 20 4

Wisconsin
juiy
July

O I

183
c

13 I I
Wyoming Fob. 10 5

July 01 5
Tolnl 30,405' 10,127 i 1

Examination. Fobru iry and July. 1977.
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