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HOUSE BILL NO. 639

"An Act authorizing the superior court to request reports by the Depart­
ment o: Health and Social Services in legal proceedings involving the 
welfare of children."

The Alaska Supreme Court has recently decided, in Granato vs. Occhipinti, 
that the superior court does not have the authority to order the Alaska 
Department of Health and Social Services, Division of Social Services, 
against its will to conduct a home study in a private custody dispute. 
House Bill No. 639 would give the court the authority to order the 
Department to conduct such home investigations. Currently, the Division 
is performing a limited number of investigations upon request. Whenever 
other resources are available to do the studies, those are often being 
suggested to the court. The Division thus provides studies where other 
resources are unavailable, or in cases in which the Division has had 
prior involvement. The number of requests varies from judicial district 
to judicial district, as well as within districts.

The key issue in the question of child custody investigations has not 
been addressed in this Bill, and that is the issue of funding. Many 
disputed custody cases are heard each year, and each report is time 
consuming to prepare. In Anchorage, the court employs a full-time 
custody investigator and has requested a second position in the coming 
year. It is estimated that a third position would be required to ade-* 
quately handle the load for Anchorage alone. One additional full-time 
position would be required in Juneau, and the communities of Kenai, 
Kodiak, Ketchikan, and Wasi11a, would require a half-time position each. 
In Fairbanks, the court is currently requesting a full-time court invest­
igator position, as it is estimated that there is a sufficient caseload 
to keep one person busy full time. Supportive costs such as commodities, 
travel, contractual and equipment would also need to be allocated.

Since court investigators are currently employed within the court sys­
tem, it is not clear why the Bill would have the Department conduct such 
studies, unless this Bill is a recognition that the current resources 
within the court system cannot handle the load. To transfer that res­
ponsibility to the Department of Health and Social Services does not 
deal with the question of staff support to provide those services.

Another related question which has not been addressed in this Bill is 
the assessment of costs against the litigants. Many of the parties to 
child custody disputes can afford to pay the costs of the required 
investigations. This is an option which should be considered. In 
addition, the parties might prefer to be served by private providers in 
any case.
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In conclusion, the Department's position is to oppose this Bill ^or two 
main reasons: (1) it is preferable to handle requests informally as is
currently the practice, with referrals being made to private providers 
wherever possible; and (2) the second, and most significant reason for 
opposition to this Bill, is the fiscal impact passage of this Bill would 
have on the Department. Implementation would require seven and one-half 
professional positions, one clerical position and additions to the other 
budget components to enable the work to be carried out. Such additions 
to the budget have not been approved by the Governor's Budget and Manage­
ment Office nor by the Budget Review Committee.

RECOMMENDED BY:
Art Holmberg, Director 
Division of Social Services

DATE: //.r/TA

APPROVED BY:
Helen D. Beirne, Commissioner 
Department of Health and Social Services

DATE: z .//(,/<$o



. . " THE LEGISLATURE Or^ mrSTA'nrQF ATASICA-----------
ELEVENTH LEGISLATURE

; ; FISCAL NOTE

I. REQUEST
Bill/Resolution No. House Bill No. 539___________________________________________
Title authorizing .upenor court to request reports by DHSS in legal proceedings... 
Requested by_____________________________________________________________ Date February 6, 1980

II. FISCAL DETAIL
Agency A f fec te d  Department of Health and Social Services ____________________
Program Category Affected Social Services________________________________________
BRU, Program, or  Subprogram(s) Affected Social Services. SCRO, NRO, SRQ and SERO_____
(Note: If more than one budget component  is affected, separate Iine-item amounts  and funding for each 

component  in the analysis section.)
EXPENDITURES (Thousands of  Dollars)

I’Y 79 FY 80 FY 81 FY 82 FY 83 FY 84
100 PERSONAE SERVICES 2 6 9 .2 2 9 3 .4 3 1 9 .8 3 4 8 .6
Too TRAVEL 2 . 2 2 . 4 2 .7 3 . 0
300 CONTRACTUAL 7 8 .7 8 5 . 8 9 3 .5 • 1 0 1 . 9
400 COMMODITIES 3 . 2 3 . 5 3 . 8 4.1
500 EOIJIPMENT 8 . 1 0 0 0
600 LAND & STRUCTURES 0 0 0 . 0
700 GRANTS. CLAIMS. ETC 0 0 c 0

0 0 0 0
TOTAL - 0 - - 0 - 3 6 1 .4 385 .1 4 1 9 .8 4 5 7 .6

FUNDING (Thousands of  Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 . _ ,Q_. . 0
OTHER (Specify Fund Source) 0 0 0 0 0 0

0 0 0. . .  . 0 0 0
0 0 .. .0. .. . 0... 0 .. , 0. _ . . . .

POSITIONS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)
ASSUMPTIONS: This is based on an effective date of implementation of July 1, 1980, although 
no effective date is given on the Bill. FY 81 budget instructions were followed using 9% 
annual increase in all line items except 200 where 1 0.8% was used and line 500 which is a 
one time cost only.

Program Summary
1. Positions: 3 Social Worker Ill's in Anchorage

1 Social Worker III in Fairbanks
1 Social Worker III in Juneau
h time Social Worker III in Ketchikan
h time Social Worker III in Kodiak
h time Social Worker III in Kenai
k time Social Worker III iri Wasi 11 a

/ ]  ,

IV. DATE February 7. 1980 PREPARED BY ■ ‘ ^  ' Art Holm berg_____
AGENCY D i v i s i o n  o f  S o c i a l  S e r v i n g s -----------------------------

Original: Legislative Finance P H O N E  455-3170
cc: Budget and Management

Prime Sponsor (First Legislator Named)

33 -001  (Rev. 12/78)
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■ Hoi(se Bill No. 639 FISCAL NOTE Continuation

Other Expenditures:

200 - Travel by taxi, limo, air taxi

300 - Office space, communications, insurance, equipment rental to include
vehicles

400 - $400 for supplies for each full-time position 
$200 for each half-time position

500 - 9 desks, 9 chairs, typewriter, 3 file cabinets, 3 bookcases. This .s
a cost for FY 81 only.



S A M  J. GRA N A T O ,  D I R E C T O R ,  
D I V I S I O N  O F  S O C I A L  S E R V I C E S ,  
D E P A R T M E N T  O F  H E A L T H  A N D  
S O C I A L  S E R V I C E S ,  S T A T E  OF 
A L A S K A ,

A p p e l l a n t ,

v.

T H E  H O N O R A B L E  C. J. 
O C C H I P I N T I , J U D G E  O F  T H E  
S U P E R I O R  CO U R T ,  T H I R D  
J U D I C I A L  D I S T R I C T ,  S T A T E  
O F  A L A S K A ,

A p p e l l e e .

F i l e  No. 3756 

O P I N I O N

[No. 1962 - N o v e m b e r  9, 1979]

A p p e a l  fr o m  the S u p e r i o r  C o u r t  of the S t a t e  of A l a s k a ,  
T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,
C. J. O c c h i p i n t i ,  Judge.

A p p e a r a n c e s :  T h o m a s  H . Jjobe-r-Cson, A s s i s t a n t  A t t o r n e y
G e n e r a l , AvrurfT M . G r o s s ,  A t t o r n e y  G e n e r a l ,  Juneau, 
for A p p e l l a n t .  M a x  F. G r u e n b e r g ,  A n c h o r a g e ,  for 
A p p e l l e e .

B e f o r e :  R a b i n o w i t z ,  C h i e f  J u s t i c e ,  C o n nor, B o o c h e v e r
a n d  M a t t h e w s ,  J u s t i c e s ,  a n d  D i m o n d ,  S e n i o r  J u s t i c e .  
[Burke, J u s t i c e ,  n o t  p a r t i c i p a t i n g ] .

M A T T H E W S ,  J u s t i c e .
B O O C H E V E R ,  J u s t i c e ,  d i s s e n t i n g ,  w i t h  w h o m  
R A B I N O W I T Z ,  C h i e f  J u s t i c e ,  joins.

T h i s  a p p e a l  is t a k e n  f r o m  a j u d g m e n t  d e c l a r i n g  

that the s u p e r i o r  c o u r t  has the a u t h o r i t y  to o r d e r  the 

A l a s k a  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  D i v i s i o n  of 

S o c i a l  S e r v i c e s ,  a g a i n s t  its w ill, to c o n d u c t  a h o m e - s t u d y  

in a p r i v a t e  c u s t o d y  d i s p u t e .  W e  r everse.



s i g n e d  an o r d e r  d i r e c t i n g  the D i v i s i o n  of  S o c i a l  S e r v i c e s  

to i n v e s t i g a t e  the s u i t a b i l i t y  of p l a c i n g  the p a r t i e s '  m i n o r  

c h i l d r e n  w i t h  t h e i r  m o t h e r  in A n c h o r a g e .  T h e  o r d e r  a l s o  

d i r e c t e d  the d i v i s i o n  to r e q u e s t  t h a t  the a p p r o p r i a t e  

A r k a n s a s  a g e n c y  c o n d u c t  a s i m i l a r  s t u d y  of the m o t h e r ' s  

p a r e n t s '  h o m e  in A r k a n s a s .  T h e  s t a t e  w a s  not a p a r t y  to the 

c u s t o d y  p r o c e e d i n g  a n d  r e c e i v e d  no p r i o r  n o t i c e  t h a t  the 

f o r e g o i n g  o r d e r  w a s  c o n t e m p l a t e d .  T h e  A t t o r n e y  G e n e r a l ' s  

o f f i c e  i n f o r m e d  the c o u r t  th a t  it had d i r e c t e d  the D i v i s i o n  

of S o c i a l  S e r v i c e s  n o t  to c o m p l y  w i t h  the order, and then 

m o v e d  to q u a s h  it. A h e a r i n g  to s h o w  c a u s e  and to a r g u e  the 

m o t i o n  to q u a s h  w a s  s c h e d u l e d ,  b u t  b e f o r e  it c o u l d  be he l d  

the d i v o r c i n g  p a r t i e s  r e c o n c i l e d  a n d  the l a w s u i t  w a s  di s -  

m i s s e * .  B e c a u s e  the d i s p u t e  s u r r o u n d i n g  the v a l i d i t y  of the 

c o u r t ' s  o r d e r  w a s  a c o n t i n u i n g  one, and l i k e l y  to r e c u r  f r e­

q u e n t l y  in the future, the m o t i o n  to q u a s h  w a s  treated, by  

s t i p u l a t i o n  of the p a r t i e s ,  a s  a c o m p l a i n t  for a d e c l a r a t o r y

The facts are not in dispute. Judge Occhipinti

1

1. F o r m e r l y  the D i v i s i o n  o f  F a m i l y  a n d  C h i l d­

ren ' s S e r v i c e s .
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I 2
j u d g m e n t .

The single issue properly before us is whether the

s u p e r i o r  c o u r t  c o u l d  c o n s t i t u t i o n a l l y  r e q u i r e  the s t a t e  t

3
p e r f o r m  a h o m e - s t u d y .  T h e  D i v i s i o n  of S o c i a l  S e r v i c e s  is a 

s p e c i a l i z e d  u n i t  w i t h i n  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  

S e r v i c e s ,  w h i c h  d e p a r t m e n t  has b e e n  d e s i g n a t e d  b y  AS

2. AS 2 2 . 1 0 . 0 2 0 ( b )  p r o v i d e s  in p e r t i n e n t  part:

In c a s e  o f  an  a c t u a l  c o n t r o v e r s y  
w i t h i n  the state, the s u p e r i o r  court, 
up o n  the f i l i n g  o f  a n  a p p r o p r i a t e  
p l e a d i n g ,  m a y  d e c l a r e  the r i g h t s  and 
legal r e l a t i o n s  o f  an i n t e r e s t e d  p a r t y  
s e e k i n g  the d e c l a r a t i o n ,  w h e t h e r  or 
not f u r t h e r  r e l i e f  is or c o u l d  be 
sought.

Se e  A l a s k a  Pub. Util. C o m ' n  v. M u n i c .  o f  A n c h o r a g e ,  555 P .2d 
202, 264 n. 1 (Alaska 1976); J e f f e r s o n  v. A s p l u n d ,  458 P . 2d 
995, 999 (Alaska 1969). S e e  al..o G r e a t e r  A n c h o r a g e  A r e a  
B o r o u g h  v. C i t y  o f  A n c h o r a g e ,  504 P . 2d 1027, 1036 (Alaska 
1972).

3. T h e  s t a t e ' s  p o s i t i o n  is t h a t  the D i v i s i o n  of  
S o c i a l  S e r v i c e s  is w i l l i n g  to c o o p e r a t e  w i t h  the c o u r t s  a n d  
p e r f o r m  home s t u d i e s  in p r i v a t e  l i t i g a t i o n  w h e n  r e q u e s t e d ,  
" s u b j e c t  to the c o n s t r a i n t s  of a v a i l a b l e  r e s o u r c e s . "  T h e  
state, h o wever, c h a l l e n g e s  the p o w e r  of the s u p e r i o r  c o u r t  to 
" o r d e r  t h ese so c i a l  w o r k e r s  to lay a s i d e  t h e i r  no r m a l  
d u t i e s  a n d  s t u d y  the h o m e s  of  p r i v a t e  l i t i g a n t s . "

-3-



4 4 . 1 5 . 0 1 0  as a " p r i n c i p a l "  d e p a r t m e n t  in the s t a t e  g o v e r n  

m e n t . ^  A r t i c l e  III, s e c t i o n  22, of  the A l a s k a  C o n s t i t u t i o n ,  

d e c l a r e s  that the " f u n c t i o n s ,  p o w e r s ,  a n d  d u t i e s "  of s u c h  a 

" p r i n c i p a l "  d e p a r t m e n t  s h a l l  be a l l o c a t e d  "by law", a t e r m  

t h a t  a r t i c l e  XII, s e c t i o n  11, e x p l i c i t l y  d e f i n e s  a s  m e a n i n g  

"by the l e g i s l a t u r e . " 6 In a d d i t i o n ,  a r t i c l e  III, s e c t i o n

4. AS 4 4 . 1 5 . 0 1 0 ( b )  p r o v i d e s  in p e r t i n e n t  part:

O f f i c e s  a n d  d e p a r t m e n t s . T h e r e  are in the 
s t a t e  g o v e r n m e n t  the f o l l o w i n g  p r i n c i p a l  
o f f i c e s  and d e p a r t m e n t s :

(6) D e p a r t m e n t  of H e a l t h  and S o c i a l  
S e r v i c e s .

5. A r t i c l e  III, s e c t i o n  22 p r o v i d e s :

E y.ecut.ive B r a n c h . A l l  e x e c u t i v e  a n d  
a d m i n i s t r a t i v e  o f f i c e s ,  d e p a r t m e n t s ,  and 
a g e n c i e s  of the s t a t e  g o v e r n m e n t  and their 
r e s p e c t i v e 'f u n c t i o n s ,  p o w e r s ,  and d u t i e s  
s h a l l  be a l l o c a t e d  by law a m o n g  and w i t h i n  
not m o r e  than t w e n t y  p r i n c i p a l  d e p a r t m e n t s ,  
sc as to g r o u p  t h e m  as far as p r a c t i c a b l e  
a c c o r d i n g  to m a j o r  p u r p o s e s .  R e g u l a t o r y ,  
q u a s i - j u d i c i a l , a n d  t e m p o r a r y  a g e n c i e s  m a y  
be e s t a b l i s h e d  by law a n d  n e e d  not be 
a l l o c a t e d  w i t h i n  a p r i n c i p a l  d e p a r t m e n t .

6. A r t i c l e  Xil, s e c t i o n  11 p r o v i d e s  in part:

L a w - M a k i n g  P o w e r . A s  u s e d  in this 
c o n s t F t u t i o n , the t e rms "by law" a n d  "by 
the l e g i s l a t u r e , "  o r  v a r i a t i o n s  of these 
terms, a r e  us e d  i n t e r c h a n g e a b l y  w h e n  
r e l a t e d  to l a w - m a k i n g  powers.

See W a r r e n  v. Boucher, 543 P . 2d 731, 733 (Alaska 1975).

-4-



23, p e r m i t s  the g o v e r n o r  to " m a k e  c h a n g e s  . . .  in the

a s s i g n m e n t  o f  f u n c t i o n s  a m o n g  . . . [the] u n i t s  [of the

e x e c u t i v e  branch] w h i c h  he c o n s i d e r s  n e c e s s a r y  for e f f i c i e n t

7
a d m i n i s t r a t i o n . "  The l e g i s l a t u r e  m a y  d i s a p p r o v e  the 

g o v e r n o r ' s  r e a l l o c a t i o n  of f u n c t i o n s .  Id. T h e  c o n s t i t u t i o n  

v e s t s  no p o w e r  in the j u d i c i a r y  to d e f i n e  the s p e c i f i c  

f u n c t i o n s  of  t h e s e  a g e n c i e s ,  a n d  in the a b s e n c e  of e x p r e s s  

a u t h o r i z a t i o n  or a n  o v e r r i d i n g  c o n s t i t u t i o n a l  i m p e r a t i v e ,

I
I

7. A r t i c l e  III, s e c t i o n  23 p r o v i d e s :

R e o r g a n i z a t i o n . The g o v e r n o r  m a y  m a k e  
c h a n g e s  in the o r g a n i z a t i o n  of the e x e c u t i v e  
b r a n c h  o r  in the a s s i g n m e n t  of f u n c t i o n s  
a m o n g  its u n i t s  w h i c h  he c o n s i d e r s  n e c e s s a r y  
for e f f i c i e n t  a d m i n i s t r a t i o n .  W h e r e  t h e s e  
c h a n g e s  r e q u i r e  the f o r c e  of  law, th e y  shall 
be s e t  f o r t h  in e x e c u t i v e  o r d e r s .  T h e  
l e g i s l a t u r e  s h a l l  h a v e  s i x t y  d a y s  of  a 
r e g u l a r  se s s i o n ,  o r  a full s e s s i o n  if of 
s h o r t e r  d u r a t i o n ,  to d i s a p p r o v e  t h e s e  e x e c u­
tive orders. U n l e s s  d i s a p p r o v e d  by r e s o l u­
tion c o n c u r r e d  in b y  a m a j o r i t y  of  the m e m b e r s  
in j o i n t  session, t h ese o r d e r s  b e c o m e  e f f e c t­
ive at  a d a t e  t h e r e a f t e r  to be d e s i g n a t e d  by 
the g o v e r n o r .

B



the j u d i c i a r y  m a y  not b e q u e a t h  s u c h  a p o w e r  to itself.

By the m a n d a t e  o f  a r t i c l e  III, s e c t i o n  22, the 

s t a t e  l e g i s l a t u r e  is w i t h o u t  d o u b t  e m p o w e r e d  to d i r e c t  the 

D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  to a s s i s t  a trial 

c o u r t  in g a t h e r i n g  i n f o r m a t i o n  n e c e s s a r y  to the c o u r t ' s  i n­

t e l l i g e n t  f u l f i l l m e n t  of  i t s  d u t i e s .  T h u s  the l e g i s l a t u r e  

has c o m m a n d e d  the d e p a r t m e n t  to i n v e s t i g a t e  a c h i l d ' s  b a c k­

g r o u n d  a n d  t h e  s u i t a b i l i t y  of  his o r  her p r o s p e c t i v e  home,

8. Cf. B r a d n e r  v. H a m m o n d ,  553 P . 2d 1, 7 
(Alaska 1976) (the c o n s t i t u t i o n ,  by e x p r e s s l y  d e l e g a t i n g  to 
the l e g i s l a t u r e  the p o w e r  to c o n f i r m  the a p p o i n t m e n t  of 
c e r t a i n  e x e c u t i v e  o f f i c i a l s ,  m u s t  b e  r e a d  as p r e c l u d i n g  su c h  
a c o n f i r m a t i o n  p o w e r  w i t h  r e s p e c t  to o t h e r  o f f i c i a l s ) ;
P u b l i c  D e f e n d e r  A g e n c y  v. S u p e r i o r  Co u r t ,  T h i r d  J u d i c i a l  
D i s t r i c t ,  534 P . 2d 947, 950 (Alaska 1975) ( s u p e r i o r  c o u r t  
v i o l a t e d  s e p a r a t i o n  of p o w e r s  b y  c o m m a n d i n g  A t t o r n e y  G e n e r a l  
to p r o s e c u t e  c h i l d - s u p p o r t  c a s e ) . S e e  a lso B i n g l e r  v. 
J o h n s o n ,  394 U.S. 741, 750-51, 22 L . E d . 2 d  695, 704 (1969) 
(court w i l l  n o t  d i r e c t  I.R.S. h o w  to a d m i n i s t e r  t a x  laws); 
V e l a s c o  v. I m m i g r a t i o n  A n d  N a t u r a l i z a t i o n  Serv. 386 F . 2 d  
283, 287 (7th Cir. 1967), c e r t , deni e d ,  393 U.S. 867, 21 
L . E d . 2 d  136 (1968) (court w o u l d  n o t  lay d o w n  s t a n d a r d s  for
H.E.W. to f o l l o w  in a d m i n i s t e r i n g  s t a t u t e ) ; A s s o c i a t e d  
B u i l d e r s  & C o n t r a c t o r s  v. U n i t e d  S t a t e s  D e p ' t .  of Ener g y ,
451 F . S u p p .  281, 285 (S.D. Tex. 1978) (court can r e q u i r e  
D e p a r t m e n t  o f  L a b o r  to c o n f o r m  to its own rules, but c a n n o t  
r e w r i t e  r u l e s ) ; D e s e r t  E n v i r o n m e n t  C o n s e r v a t i o n  Assn. v. 
P u b l i c  Util. C o m m ' n . ,  505 P . 2d 223, 225 (Ca. 1972) (court m a y  
n o t  c o m p e l  a g e n c y  to a d o p t  p a r t i c u l a r  p r o c e d u r e s  in p r e­
p a r i n g  e n v i r o n m e n t a l  i m p a c t  r e p o r t ) .



w h e n  t h e  d e p a r t m e n t  is a p p o i n t e d  to do so by a c o u r t  p r e -

9
s i d i n g  o v e r  a n  a d o p t i o n  p r o c e e d i n g ;  has c o m m a n d e d  the 

C o m m i s s i o n e r  o f  H e a l t h  and S o c i a l  S e r v i c e s  to "make a v a i l  

a b l e  to the s u p e r i o r  co u r t ,  w h e r e  n e c e s s a r y ,  q u a l i f i e d  

p r o b a t i o n  o f f i c e r s  a n d  a s s i s t a n t s ;  ^  and, w i t h  r e s p e c t  to 

d e l i n q u e n t  m i n o r s ,  has c o m m a n d e d  the d e p a r t m e n t  to " s u b m i t  a

9,. AS 20. 15. 100 (d) p r o v i d e s  in p e r t i n e n t  part:

[A]n i n v e s t i g a t i o n  s h a l l  b e  m a d e  by the 
d e p a r t m e n t  o r  a n y  o t h e r  q u a l i f i e d  a g e n c y  
or p e r s o n  d e s i g n a t e d  by  the c o u r t  to 
i n q u i r e  into the c o n d i t i o n s  and a n t e­
ce d e n t s  of  a m i n o r  s o u g h t  to be a d o p t e d  
a n d  of the p e t i t i o n e r  for the p u r p o s e  
of a s c e r t a i n i n g  w h e t h e r  the a d o p t i v e  
h o m e  is a s u i t a b l e  h o m e  for the m i n o r  
and w h e t h e r  the p r o p o s e d  a d o p t i o n  is 
in the b e s t  i n t e r e s t  o f  the minor.

AS 2 0 . 1 5 . 2 0 0  p r o v i d e s :

P e r s o n s  w h o  a r e  c a r i n g  for a h ard- 
t o - p l a c e  c h i l d  on a f o s t e r  p a r e n t  b a s i s  
and w h o  h a v e  a p p l i e d  to a d o p t  the h ard- 
t o - p l a c e  c h i l d  a n d  to r e c e i v e  p a y m e n t s  
for the c a r e  a n d  s u p p o r t  of the h a r d - t o -  
p l a c e  c h i l d  s h a l l  be e v a l u a t e d  as to their 
s u i t a b i l i t y  as a d o p t i v e  p a r e n t s  by m e a n s  
of an a d o p t i v e  h o m e  study. T h i s  home 
s t u d y  s h a l l  be  m a d e  by the c o m m i s s i o n e r ' s  
a d o p t i o n  s t a f f  or o n  his b e h a l f  by an 
a u t h o r i z e d  a g e n c y  w h i c h  p r o v i d e s  a d o p t i o n  
s ervi c e s .

T h e  r e s p e c t i v e  r e f e r e n c e s  a r e  to the D e p a r t m e n t  and C o m­
m i s s i o n e r  of H e a l t h  and S o c i a l  S e r v i c e s .  AS 2 0 . 1 5 .240(4) 
and (6).



p r e d i s p o s i t i o n  r e p o r t  w i t h  a r e c o m m e n d e d  p l a n  of t r e a t m e n t

to a i d  the c o u r t  in its s e l e c t i o n  o f  a d i s p o s i t i o n ,  and any

,11
f u r t h e r  i n f o r m a t i o n  w h i c h  the c o u r t  m a y  req u e s t .  The

f o r e g o i n g  s t a t u t e s  a d d r e s s  t h e  d e p a r t m e n t  d i r e c t l y  and by 12
name.

By c o n t r a s t ,  the s o l e  l e g i s l a t i v e  d i r e c t i v e

r e l e v a n t  to the o r d e r  g i v e n  in the i n s t a n t  case s t a t e s  o n l y

that in a p r i v a t e  c u s t o d y  d i s p u t e  the c o u r t  m a y  o r d e r  that

" s e r v i c e s  be p r o v i d e d  for the p r o t e c t i o n  of  the c h i l d . "  AS

13
09. 6 5 . 1 3 0  (a) a n d  (c) . T h e r e  is r.~. i m p l i e d  g r a n t  o f  p o w e r  

to c o m p e l  tne p e r f o r m a n c e  of t h e s e  " o t h e r  s e r v i c e s "  by  a 

s t a t e  a g e n c y  not w i s h i n g  to p e r f o r m  them. M o r e o v e r ,  by

11. AS 4 7 . 1 0 . 0 8 1 ( a ) .

12. See a lso A S  4 7 . 1 7 . 0 3 0 ( a ) ,  w h i c h  p r o v i d e s  that 
u p o n  r e c e i p t  of a r e p o r t  of c h i l d  a b u s e  "t h e  d e p a r t m e n t  
s hall . . . i n v e s t i g a t e  a n d  t a k e  a c t ion, in a c c o r d a n c e  w i t h  
law, w h i c h  m a y  be n e c e s s a r y  to p r e v e n t  f u r t h e r  h a r m  to the 
c h i l d  or to in s u r e  the p r o p e r  c a r e  a n d  p r o t e c t i o n  of  the 
c h i l d , "  and AS 47. 0 5 . 0 1 0 ,  in w h i c h  the legisl ure has 
d e l i n e a t e d  the g e n e r a l  d u t i e s  of the d e p a r t m e n t .

13. AS 0 9 . 6 5 . 1 3 0 ( a )  a n d  (c) s t a t e  that w h e n  
d i v o r c i n g  p a r e n t s  n o t i f y  the c o u r t  that c u s t o d y  is at issue, 
the c o u r t  m a y  a p p o i n t  an a t t o r n e y  a n d / o r  a g u a r d i a n  ad litem 
to r e p r e s e n t  the child, a n d  "m a y  f u r t h e r  o r d e r  th a t  o t h e r  
s e r v i c e s  be  p r o v i d e d  for the p r o t e c t i o n  of the c h i ld."



p r o v i d i n g  that the c o s t s  of  s u c h  s e r v i c e s  w i l l  b e  a s s e s s e d  

a g a i n s t  the parties, a n d  that the c o u r t  m a y  a d v a n c e  such 

c o s t s  to p a r t i e s  t e m p o r a r i l y  w i t h o u t  funds, AS 0 9 . 6 5 . 1 3 0 ( b )  

s u g g e s t s  that it is c o n t e m p l a t e d  th a t  su c h  s e r v i c e s  t y p i­

c a l l y  are to be p e r f o r m e d  by a p r i v a t e  agency. S i n c e  in 

o t h e r  s t a t u t e s  the l e g i s l a t u r e  has seen fit to e x e r c i s e  its 

a r t i c l e  III, s e c t i o n  22 a u t h o r i t y  o v e r  the d e p a r t m e n t  

e x p r e s s l y ,  an i m p l i e d  e x e r c i s e  of th a t  p o w e r  w i l l  not e a s i l y  

be f o und in l a n g u a g e  that is d i r e c t e d  o n l y  to the j u d i c i a r y  

and u s e s  no term ev e n  v a g u e l y  i n d i c a t i n g  an i n t e n t  to m a k e  

the d e p a r t m e n t ' s  r e s o u r c e s  a v a i l a b l e  to the courts.

T h e  a p p e l l e e  m a i n t a i n s  th a t  AS 4 7 . 1 0 .020(a) 

a u t h o r i z e s  a c o u r t  to o r d e r  the d e p a r t m e n t  to c o n d u c t  a 

h o m e - s t u d y  i n v e s t i g a t i o n  in a p u b l i c  c u s t o d y  p r o c e e d i n g ,  

w i t h o u t  r e f e r r i n g  to the d e p a r t m e n t  d i r e c t l y ,  and a r g u e s  

that a s i m i l a r  c o n s t r u c t i o n  s h o u l d  be p l a c e d  on A S  0 9 . 6 5 . 1 3 0

(a) and (c). The p e r t i n e n t  l a n g u a g e  in AS 4711 0 . 0 2 0 ( a )  

p r o v i d e s :

W h e n e v e r  a p e r s o n  i n f o r m s  the c o u r t  
of the f a c t s  w h i c h  b r i n g  a m i n o r  w i t h i n  
this ch a p t e r ,  the c o u r t  shall a p p o i n t  a 
c o m p e t e n t  p e r s o n  or a g e n c y  to m a k e  a 
p r e l i m i n a r y  i n q u i r y  and r e p o r t  for the 
i n f o r m a t i o n  of the c o u r t  to d e t e r m i n e  
w h e t h e r  the i n t e r e s t s  of the p u b l i c  
or of the m i n o r  r e q u i r e  t h a t  f u r t h e r  
action be  taken.



T h e r e  is no  a n a l o g y  b e t w e e n  this s e c t i o n  a n d  AS 0 9 . 6 5.130.

U n l i k e  the l a n g u a g e  o f  AS 0 9 . 6 5 . 1 3 0 ,  t h e  p h r a s e  " c o m p e t e n t

a g e n c y "  is a t  l e a s t  s u g g e s t i v e  of the l e g i s l a t u r e ' s  i n t e n t

to include the department in the statute's scope. Chapter

10 of T i t l e  47 is c o n c e r n e d  w i t h  t w o  d i s t i n c t  c a t e g o r i e s  o f

c h i l d r e n :  d e l i n q u e n t  m i n o r s ,  a n d  c h i l d r e n  in need of aid,

and in each case the state is directly concerned as a party

14
to the litigation. Thus while the paramount concern in

both private and pubiic custody proceedings is the best

15
interest of the children involved, the department is 

integrally a part of the latter proceedings and a likely 

agency for the legislature to regard as subject to appoint­

ment to conduct a home-study. The department has no role in
%

a p r i v a t e  c u s t o d y  p r o c e e d i n g  u n l e s s  i n f o r m a t i o n  s u r f a c e s  

t here t r i g g e r i n g  the s t a t e ' s  i n v o l v e m e n t  p u r s u a n t  to AS 

4 7 . 1 0 . 0 1 0 .  F i nally, as n o t e d  s u p r a , AS 4 7 . 1 0 .081(a) d i r e c t s  

the d e p a r t m e n t  to c o n d u c t  p r e d i s p o s i t i o n  h e a r i n g  r e p o r t s  

r e g a r d i n g  d e l i n q u e n t  m i n o r s .  S i n c e  the r e p o r t s  to be d o n e  

p u r s u a n t  to AS 4 7 . 1 0 . 0 1 0 ( a )  i n c l u d e  r e p o r t s  p e r t a i n i n g  to 

d e l i n q u e n t  c h i l dren, the s p e c i f i c  d e s i g n a t i o n  of the d e p a r t­

m e n t  in s u b s e c t i o n  .081(a) is h i g h l y  p r o b a t i v e  of the

14. F l o r e s  v. F l o r e s ,  s l i p  op. #1875, pub. 
7 - 1 3 - 7 9  at 12 (Alaska 1979).

15. See A S  0 9 . 5 5 . 2 0 5  ( p rivate c u s t o d y  p r o c e e d­

ings); A S  4 7 . 1 0 . 0 8 2  (public c u s t o d y  p r o c e e d i n g s ) .
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m e a n i n g  of " c o m p e t e n t  a g e ncy" in s u b s e c t i o n  .020 fa,'. In

c o n c l u s i o n ,  AS  4 7 . 1 0 . 0 2 0 ( a )  d o e s  n o t  s u p p o r t  the i n f e r e n c e

that the v a g u e  d i r e c t i v e  of A S  0 9 . 6 5 . 1 3 0  e m p o w e r s  a c o u r t  to

c o m m a n d  the aid of the D e p a r t m e n t  of  H e a l t h  a n d  S o c i a l

S e r v i c e s  in a p r i v a t e  c u s t o d y  dis p u t e .

F i n a l l y ,  the a p p e l l e e  a r g u e s  th a t  s i n c e  the

j u d i c i a r y ' s  o b l i g a t i o n  to p r o v i d e  for the b e s t  i n t e r e s t s  of

the c h i l d r e n  w h o s e  c u s t o d y  it m u s t  d e c i d e  e x i s t s  i n d e p e n d e n t  

16
of s tatute, the m e a n s  u t i l i z e d  by a c o u r t  to f u l f i l l  th a t

o b l i g a t i o n  a r e  n o t  l i m i t e d  to t h o s e  s p e c i f i c a l l y  a u t h o r i z e d  

17
by s tatute. W h i l e  this a r g u m e n t  has m e r i t  w i t h  r e g a r d  to 

the i n h e r e n t  a u t h o r i t y  of a c o u r t  to see to it t h a t  a 

h o m e - s t u d y  is p e r f o r m e d ,  it is n o t  r e a d i l y  a d a p t a b l e  to the 

p r o p o s i t i o n  that a c o u r t  m a y  c o m p e l  a s t a t e  a g e n c y  to 

p e r f o r m  s u c h  a s t u d y  c o n t r a r y  to its d e s i r e s .  S i n c e  t h e r e  

is no c o n t e n t i o n  h e r e  that to a d e q u a t e l y  p r o t e c t  a c h i l d ' s  

i n t e r e s t s  a c o u r t  m u s t  i m p i n g e  on the c o n s t i t u t i o n ' s  

d e l i b e r a t e ,  clear, a n d  e x c l u s i v e  g r a n t  of p o w e r  to the

16. P u b l i c  D e f e n d e r  A g e n c y  v. S u p e r i o r  Court, 
T h i r d  J u d i c i a l  D i s t r i c t ,  534 P . 2d 947, 949 n. 2 (Alaska 
1975).

17. S e e  T h o m a s  v. State, 556 P . 2d 630, 63 7 - 3 8  
(Alaska 1977); C o n t i n e n t a l  I n s u r a n c e  Cos. v. B a y l e s s  & 
R oberts, Inc., 548 P . 2d 398, 410 (Alaska 1976).



l e g i s l a t u r e  a n d  g o v e r n o r  to d e s i g n a t e  the f u n c t i o n s  o f  

e x e c u t i v e  a g e n c i e s ,  w e  d i s c e r n  no b a s i s  for i m p l y i n g  the 

e x t r a o r d i n a r y  j u d i c i a l  p o w e r  sug g e s t e d .

REVERSED.
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B O O C H E V E R ,  J u s t i c e ,  w i t h  w h o m  R A B I N O W I T Z , C h i e f  J u s t i c e ,  joins, 

D i s s e n t i n g .

I d o  n o t  b e l i e v e  th a t  t h e  c o u r t  s h o u l d  a d d r e s s  the 

d e l i c a t e  i s s u e s  p r e s e n t e d  b y  t h i s  a p p e a l 'i n v o l v i n g  the 

r e l a t i o n s h i p  b e t w e e n  the j u d i c i a r y  a n d  e x e c u t i v e  b r a n c h e s  of 

g o v e r n m e n t .  F i r s t ,  I d o  n o t  b e l i e v e  t h a t  the d i s p u t e  is 

r i p e  for o u r  c o n s i d e r a t i o n .  T h e  a c t u a l  d i s p u t e  b e t w e e n  the 

i n i t i a l  p a r t i e s  h a s  b e e n  s e t t l e d  a n d  i s  m o o t .  W h i l e  the 

i s s u e  is of c o n s i d e r a b l e  i m p o r t a n c e  a n d  m i g h t  e s c a p e  review, 

it c o m e s  b e f o r e  us in  the p o s t u r e  o f  a d e c l a r a t o r y  j u d g m e n t  

a c t i o n ,  w i t h o u t  a n y  e v i d e n t i a r y  h e a r i n g  d e v e l o p i n g  r e l e v a n t  

facts. T h e  m a j o r i t y  c o n c e d e s  t h a t  t h e  j u d i c i a r y  has i n h e r­

en t  a u t h o r i t y  to see t h a t  a ho m e  s t u d y  is p e r f o r m e d ,  and it 

a p p a r e n t l y  a l s o  r e c o g n i z e s  that t h e  c o u r t  h a s  s t a t u t o r y  

a u t h o r i t y  to o r d e r  s u c h  s t u d i e s .  A p p a r e n t l y ,  the m a j o r i t y  

b e l i e v e s  t h a t  t h e r e  are o t h e r  r e s o u r c e s  than t h o s e  of the 

D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  S e r v i c e s  ( h e r e i n a f t e r ,  the 

D e p a r t m e n t )  w h i c h  m a y  b e  c a l l e d  u p o n  t o  p e r f o r m  s u c h  studies.

I d o u b t  th a t  s u c h  o t h e r  r e s o u r c e s  e x i s t  in m o s t  a r e a s  of 

A l a s k a ,  but in  t h e  a b s e n c e  of an e v i d e n t i a r y  h e a r i n g ,  no 

c o n c l u s i o n s  c a n  be r e a c h e d  on  th i s  i m p o r t a n t  issue. C e r­

tainly, if t h e  o n l y  a v a i l a b l e  m e a n s  for s e c u r i n g  s u c h  

s t u d i e s  is t h r o u g h  the D e p a r t m e n t ,  the l e g i s l a t u r e  in 

a u t h o r i z i n g  h o m e  s t u d i e s  m u s t  ha v e  i n t e n d e d  t h e y  b e  p e r­

fo r m e d  b y  the D e p a r t m e n t .

-13-



S e c o n d l y ,  I a m  d i s t u r b e d  b y  t h e  f a c t  t h a t  n o  

r e q u e s t  w a s  m a d e  o f  t h e  D e p a r t m e n t  p r i o r  to i s s u a n c e  o f  an 

or d e r ,  a l t h o u g h  t h e  D e p a r t m e n t  has i n d i c a t e d  t h a t  i t  is 

" w i l l i n g  to c o o p e r a t e  w i t h  the c o u r t s  and, s u b j e c t  to the 

c o n s t r a i n t s  o f  a v a i l a b l e  r e s o u r c e s ,  s u p p l y  h o m e  s t u d i e s  w h e n  

x e q u e s t e d  to d o  so." B e f o r e  r e a c h i n g  t h e  m e r i t s  o f  an  i s s u e  

s u c h  as t h i s  i n v o l v i n g  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  d i f f e r­

ent  b r a n c h e s  o f  s t a t e  g o v e r n m e n t ,  I w o u l d  r e q u i r e  t h a t  a 

r e q u e s t  b e  m a d e  o f  the D e p a r t m e n t  to p e r f o r m  t h e  s t u d i e s .  

O n l y  u p o n  a r e f u s a l  o f  s u c h  a r e q u e s t ,  d o  I b e l i e v e  t h a t  it 

w o u l d  b e  n e c e s s a r y  for the c o u r t  to i s s u e  an o r d e r  a n d  thus 

r a i s e  t h e  i s s u e s  h e r e  p r e s e n t e d .

S i n c e  the m a j o r i t y  h a s  a d d r e s s e d  t h e  issu e s ,  h o w -

«

ever, a n d  s i n c e  I r e s p e c t f u l l y  d i f f e r  f r o m  its c o n c l u s i o n s ,

I fi n d  it n e c e s s a r y  to s e t  f o r t h  my  v i e w s  on the m e r i t s .

A n a l y s i s  of the i s s u e s  in t h i s  c a s e  i n d i c a t e s  that 

it is n o t  d i s p u t e d  t h a t  the c o u r t s  h a v e  the p o w e r  to o r d e r  

h o m e  s t u d i e s  in p r i v a t e  c u s t o d y  cases. S t a t u t o r y  a u t h o r i t y  

e i t h e r  d i r e c t  o r  i m p l i e d  m a y  b e  f o u n d  in a n u m b e r  of s t a t­

utes. A S  0 9 . 5 5 . 2 0 5  p r o v i d e s  i n  p a r t  that in a c t i o n s  for 

d i v o r c e  or  l e g a l  s e p a r a t i o n ,  the c o u r t  m a y  e n t e r  a n y  " o r d e r  

for the c u s t o d y  of o r  v i s i t a t i o n  w i t h  the m i n o r  c h i l d  w h i c h  

m a y  s e e m  n e c e s s a r y  o r  p r o p e r .  . . . The c o u r t  s h a l l  d e t e r­

m i n e  c u s t o d y  in a c c o r d a n c e  w i t h  the b e s t  i n t e r e s t s  of the 

c h i l d . "
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U n d e r  A S  0 9 . 6 5 . 1 3 0 ,  the c o u r t  is r e q u e s t e d  to 

" d e t e r m i n e  w h e t h e r  t h e  c h i l d  s h o u l d  h a v e  l e g a l  r e p r e s e n t a­

tion  or o t h e r  s e r v i c e s , "  a n d  the c o u r t  "may f u r t h e r  o r d e r  

o t h e r  s e r v i c e s  b e  p r o v i d e d  for t h e  p r o t e c t i o n  o f  t h e  c h i l d . "  

U n d e r  A S  2 2 . 1 0 . 0 2 0 ,  t h e  s u p e r i o r  c o u r t  m a y  i s s u e  "all . . . 

w r i t s  n e c e s s a r y  c r  p r o p e r  to the c o m p l e t e  e x e r c i s e  o f  its 

j u r i s d i c t i o n . "  A s  t h e  D e p a r t m e n t  c o n c e d e s ,  in its b r i e f ,  

t h e r e  c a n  be n o  q u e s t i o n  t h a t  o r d e r i n g  h o m e  s t u d i e s  f a lls 

w i t h i n  t h e  o r o a d  s c o p e  o f  s u c h  s t a t u t o r y  a u t h o r i t y .

E v e n  i n  the a b s e n c e  of  s u c h  a u t h o r i t y  w h e r e  a 

c o u r t  h a s  j u r i s d i c t i o n  to d e t e r m i n e  c u s t o d y  m a t t e r s ,  it m a y

-15-



order home studies in the exercise of its inherent equitable
1

authority.

There also appears to be no question but that the 

Department has statutory authority broad enough for it to 

provide such home studies in cases involving the welfare of 

children in private litigation. The Department, in effect, 

concedes such authorization by stating that it "is willing 

to cooperate with the courts and, subject to the constraints 

of available resources, supply home studies when requested 

to do so." The Department is required to administer laws

1 T u m b l e s o n  v. T u m b l e s o n ,  73 N . E . 2 d  59 (Ind. App. 1947); 
B e n j a m i n  v. B e n j a m i n ,  370 S . W . 2 d  639 (Mo. App. 1963); 
M a r t i n e z  v. M a r t i n e z ,  165 P . 2d 125 (N.M. 1946); 
K u m b a r t z k i  v. K u m b a r t z k i ,  329 N . Y . S . 2 d  156 (App. Div.* 
1972); K e s s l e r  v. Kes s l e r ,  225 N . Y . S . 2 d  1, 100 N . E . 2 d  
402 (N.Y. 1962). J.n B o o n e  v. Boone, 150 F . 2 d  153, 157 
(D.C. Cir. 1945), the c o u r t  stated:

We t h i n k  that, for this pu r p o s e ,  in a 
c u s t o d y  c a s e  of the p r e s e n t  c h a r a c t e r ,  
th e  court, if p o s s i b l e ,  s h o u l d  call to 
its aid e x p e r i e n c e d  a n d  d i s i n t e r e s t e d  
p e r s o n s ,  s u c h  as its p r o b a t i o n  o f f i c e r s  
or the t r a i n e d  s o c i a l  w o r k e r s  in the 
B o a r d  of  Publ: • W e l f a r e ,  to m a k e  an 
u n b i a s e d  e x m i  <ation of the q u a l i f i c a­
tions o f  t h e s e  p a r e n t s  and o f  the c i r­
c u m s t a n c e s  w h i c h  s u r r o u n d  t h e s e  c h i l­
dren. We r e a l i z e  that the s u g g e s t e d  
p r o c e d u r e  is n e w  a n d  o n e  w h i c h  the 
C o u r t  m a y  v e r y  p r o p e r l y  h a v e  h e s i t a t e d  
to i n i t i a t e  on its o w n  m o t i o n .  But it 
is in l i n e  w i t h  w e l l - r e c o g n i z e d  p r o c e­
d u r e s  in o t h e r  c a s e s  in w h i c h  the c o u r t  
acts as p a r e n s  p a t r i a e .  [ f o o t n o t e  
om i t t e d ]
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r e l a t i n g  to the i m p r o v e m e n t  o f  c h i l d  h e a l t h .  A S  18.05.010, 

T h i s  a u t h o r i z a t i o n  w o u l d  s e e m  b r o a d  e n o u g h  to i n c l u d e  h o m e  

i n v e s t i g a t i o n s  w h e n  i s s u e s  so i m p o r t a n t  to a c h i l d ' s  p h y­

sical a n d  m e n t a l  h e a l t h  as the c h i l d ' s  c u s t o d y  a n d  f u t u r e  

ca r e  are involved.

T h e r e  is c l e a r  e x p r e s s  a u t h o r i t y  for the D e p a r t -
2

m e n t  to m a k e  s u c h  i n v e s t i g a t i o n s  in a d o p t i o n  p r o c e d u r e s

AS 2 0 . 1 5 . 1 0 0 ( d )  s p e c i f i e s :

E x c e p t  as p r o v i d e d  in (g) a n d  (i) 
o f  t h i s  s e c t i o n ,  an i n v e s t i g a t i o n  
s h a l l  b e  m a d e  b y  the d e p a r t m e n t  o r  
any o t h e r  q u a l i f i e d  a g e n c y  o r  p e r s o n  
d e s i g n a t e d  by  the c o u r t  to i n q u i r e  
in t o  the c o n d i t i o n s  a n d  a n t e c e d e n t s  
of a m i n o r  s o u g h t  to b e  a d o p t e d  and 
of the p e t i t i o n e r  for the p u r p o s e  o f  
a s c e r t a i n i n g  w h e t h e r  the a d o p t i v e  
h o m e  is a s u i t a b l e  h o m e  for the 
m i n o r  a n d  w h e t h e r  the p r o p o s e d  a d o p­
tion is in the b e s t  i n t e r e s t  of  the 
minor.

See a l s o  A S  2 0 . 1 5 . 2 0 0 .
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an d  in p r o c e e d i n g s  i n v o l v i n g  d e l i n q u e n t  c h i l d r e n  o r  c h i l d r e n
3

in n e e d  of s u p e r v i s i o n .

In 1977, t h e  l e g i s l a t u r e  a d o p t e d  the U n i f o r m  C h i l d  

C u s t o d y  J u r i s d i c t i o n  A c t  a p p l i c a b l e  in p r i v a t e  c u s t o d y  

d i s p u t e s .  A S  2 5 . 3 0 . 1 8 0 ( a )  a u t h o r i z e s  the s u p e r i o r  c o u r t  to 

r e q u e s t  the c o u r t  o f  a n o t h e r  s t a t e  to h a v e  s o c i a l  s t u d i e s  

m a d e  w i t h  r e s p e c t  to the c u s t o d y  o f  a c h i l d  i n v o l v e d  in 

p r o c e e d i n g s  p e n d i n g  i n  t h e  c o u r t  o f  this state. A S  

2 5 . 3 0 . 1 9 0 ( a )  p r o v i d e s  that, u p o n  r e q u e s t  of a c o u r t  of 

a n o t h e r  state, t h e  s u p e r i o r  c o u r t  m a y  o r d e r  s o c i a l  s t u d i e s  

to be m a d e  for use o f  c u s t o d y  p r o c e e d i n g s  i n  a n o t h e r  state. 

It s e e m s  c l e a r  to m e  thr.t the l e g i s l a t u r e ,  in p r o v i d i n g  that

3 A S  4 7 . 1 0 . 0 2 0 ( a )  p r o v i d e s :

W h e n e v e r  a p e r s o n  i n f o r m s  the c o u r t  
o f  the f a c t s  w h i c h  b r i n g  a m i n o r  w i t h i n  
t h i s  c h a p t e r ,  t h e  c o u r t  s h a l l  a p p o i n t  a 
c o m p e t e n t  p e r s o n  o r  a g e n c y  to m a k e  a 
p r e l i m i n a r y  i n q u i r y  and r e p o r t  for the 
i n f o r m a t i o n  o f  the c o u r t  to d e t e r m i n e  
w h e t h e r  the i n t e r e s t s  of  the p u b l i c  or 
o f  the m i n o r  r e q u i r e  t h a t  f u r t h e r  
a c t i o n  be  taken. U p o n  the r e c e i p t  of 
t h e  r e p o r t ,  t h e  c o u r t  m a y  i n f o r m a l l y  
a d j u s t  o r  d i s p o s e  o f  t h e  m a t t e r  w i t h o u t  
a h e a r i n g ,  o r  i t  m a y  a u t h o r i z e  the 
p e r s o n  h a v i n g  k n o w l e d g e  o f  the facts of  
the c a s e  to file w i t h  the c o u r t  a p e t i­
tio n  s e t t i n g  o u t  the facts. W h e r e  the 
c o u r t  i n f o r m a l l y  a d j u s t s  o r  d i s p o s e s  of 
the m a t t e r ,  t h e  m i n o r  m a y  n o t  be 
d e t a i n e d  o r  t a k e n  i n t o  the c u s t o d y  of 
the court, a n d  t h e  m a t t e r  s h a l l  be 
c l o s e d  b y  t h e  c o u r t  upon a d j u s t m e n t  or 
d i s p o s i t i o n .
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the c o u r t  m a y  o r d e r  s o c i a l  s t u d i e s ,  i n t e n d e d  t h a t  t h e  s t a t e  

a g e n c y  w i t h  the n e c e s s a r y  e x p e r t i s e  a n d  g e n e r a l  a u t h o r i t y  

for m a k i n g  t h o s e  s t u d i e s ,  b e  s u b j e c t  to t h o s e  o r d e r s .

I c a n n o t  b e l i e v e  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  

t h a t  s u c h  s t u d i e s  m a y  b e  m a d e  at  the r e q u e s t  of o u t - o f - s t a t e  

c o u r t s ,  b u t  n o t  at  t h e  i n i t i a t i o n  o f  A l a s k a  c o u r t s  in d o m e s­

tic c u s t o d y  d i s p u t e s .  In fact, it s e e m s  to m e  t h a t  s u c h  an 

i n t e r p r e t a t i o n  o f  o u r  la w s  i n v o l v e s  a d i s c r i m i n a t i o n  a g a i n s t  

A l a s k a n  c h i l d r e n  o f  l i k e  c i r c u m s t a n c e s  d e p e n d e n t  on  the 

j u r i s d i c t i o n  w h e r e  the c h i l d  c u s t o d y  d i s p u t e  arises, in v i o­

la t i o n  of  A l a s k a ' s  c o n s t i t u t i o n a l  e q u a l  p r o t e c t i o n  p r o v i­

sion, a r t i c l e  I, s e c t i o n  1 o f  the C o n s t i t u t i o n  of  t h e  S t a t e  

of A l a s k a .  In o t h e r  w o r d s ,  o n e  c h i l d  is e n t i t l e d  to the 

b e n e f i t s  of  the s o c i a l  s t u d i e s  if  t h e  r e q u e s t  comer; from> 

a n o t h e r  state, w h i l e  a n o t h e r  c h i l d  u n d e r g o i n g  the s a m e  

l i v i n g  a c c o m m o d a t i o n s  a n d  care, is n o t  e n t i t l e d  to s t u d i e s  

b y  the s t a t e  a g e n c y  w i t h  the n e c e s s a r y  e x p e r t i s e  b e c a u s e  the 

o r d e r  o r i g i n a t e s  f r o m  the A l a s k a  co u r t .  I do  n o t  think, 

h o w e v e r ,  that it is n e c e s s a r y  to r e a c h  the c o n s t i t u t i o n a l  

issue, s i n c e  our s t a t u t e s  s h o u l d  n o t  b e  c o n s t r u e d  to r e a c h  

s u c h  an i n c o n g r u o u s  result.

I b e l i e v e  w h e n  A l a s k a ' s  s t a t u t e s  are c o n s i d e r e d  in 

pa r i  m a t e r i a  that i t  is a b u n d a n t l y  c l e a r  t h a t  the s u p e r i o r  

c o u r t  is e m p o w e r e d  to o r d e r  h o m e  s t u d i e s  in p r i v a t e  c h i l d



p e r f o r m  t h o s e  s t u d i e s .

I

4 T h e  m a j o r i t y  r e f u s e  to r e q u i r e  th a t  c o s t s  of the s e r­
v i c e s  b e  a s s e s s e d  a g a i n s t  the p a r t i e s  as a r e a s o n  for 
b e l i e v i n g  the l e g i s l a t u r e  d i d  not i n t e n d  the s e r v i c e s  
be p e r f o r m e d  b y  t h e  D e p a r t m e n t .  T h e r e  is no r e a s o n  w h y  
the D e p a r t m e n t  m a y  n o t  p r e s e n t  to the c o u r t  its s t a t e­
m e n t  for s e r v i c e s  r e n d e r e d .  T h e  c o u r t  m a y  t h e n  a s s e s s  
t h o s e  c o s t s  a g a i n s t  the pa r t i e s .
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FIRST JUDICIAL DISTRICT 
415 MAIN STREET, ROOM 402 
KETCHIKAN, ALASKA 99901

Chambers of 
THOMAS E. SCHULZ, Judge

F e b r u a r y  8, 1980

Hon. C h a r l e s  P arr, C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  H o u s e  of R e p r e s e n t a t i v e s  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  Parr:

I h a v e  h a d  an  o p p o r t u n i t y  to r e v i e w  H. B. 639, a n d  I a m  w r i t i n g  
t o  u r g e  t h a t  the L e g i s l a t u r e  g i v e  f a v o r a b l e  c o n s i d e r a t i o n  to t h i s  
l e g i s l a t i o n .

In K e t c h i k a n  I h a v e  h a d  e x c e l l e n t  c o o p e r a t i o n  f r o m  t h e  D i v i s i o n  
o f  S o c i a l  S e r v i c e s  r e g a r d i n g  h o m e  s t u d i e s  in  d i v o r c e  l i t i g a t i o n s  
w h e r e  c h i l d  c u s t o d y  is in i s s u e  b u t  t h e  D i v i s i o n  o f  S o c i a l  S e r v i c e s  
is n o t  o t h e r w i s e  i n v o l v e d  in t h e  case. In o t h e r  w o r d s ,  t h e y  h a v e  
b e e n  w i l l i n g  a n d  a b l e  to  p r o v i d e  us w i t h  t h e s e  r e p o r t s  o n  o u r  r e­
qu e s t .  H o w e v e r ,  a r e c e n  M a s k a  S u p r e m e  C o u r t  d e c i s i o n  h e l d  t h a t  
the c o u r t  c o u l d  n o t  o r d e r  t n e  D e p a r t m e n t  to  f u r n i s h  s u c h  a r e p ort.
I b e l i e v e  t h a t  H. B. 639 w i l l  c l a r i f y  th i s  i s s u e  a n d  I b e l i e v e  t h a t  
i t  is an i m p o r t a n t  p i e c e  o f  l e g i s l a t i o n  b e c a u s e  t h e s e  h o m e  s t u d y  
r e p o r t s  c o v e r i n g  b o t h  p a r e n t s  a n d  f r e q u e n t l y  o t h e r  a l t e r n a t i v e s  
a r e  v e r y  h e l p f u l  a n d  f r e q u e n t l y  l e a d  to r e s o l u t i o n  o f  t h i s  t y p e  o f  
l i t i g a t i o n  w i t h o u t  t h e  n e c e s s i t y  a n d  e x p e n s e  o f  a trial.

Re: H. B. 639

T n o m a s  E. S c h u l z  
S u p e r i o r  C o u r t  J u d g e
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