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BY THE RULES C O M M I T T E E  BY
IN T H E  H O U S E  R E Q U E S T  OF THE G O V E R N O R

HOUSE BILL NO. 46 

IN THE L E G I S L A T U R E  O F  THE STATE OF A L A S K A  

E L E V E N T H  LE G I S L A T U R E  - FI R S T  S E S SION 

A  BILL

For a n  act entitled: "An Act rela t i n g  to a d v e r t i s i n g  by bu s i n e s s e s  and

p r o f e s s i o n s ."

BE IT E N A C T E D  BY THE LEGISL A T U R E  OF T HE STATE OF ALASKA:

* Section 1. AS 08.02 is amended b y  adding a n e w  section to read:

Sec. 08.02.020. P R O F E S S I O N A L  ADVERTISING. Af t e r  the eff e c t i v e  

date of this Act, it is unlawful for a p r o f e s s i o n a l  association, trade 

association, o c c u p a t i o n a l  or professional lic e n s i n g  agency, or any 

other g o v e r n m e n t a l  a gency to adopt, implement, or enforce, or a t t e m p t  

to adopt, implement, or enforce, any p r o h i b i t i o n  of truthful ad v e r t i s i n g

w l n H l n g - p i i b U f ' a f i n n  nf..£^oc nnrl prirpg — thi tt—frfc-frt-i o n - d o ee --

/ n u L ~pTUlrll)lL aft-^s.snri ar.l nn nr-a^-eney  to w h i c h  1 icerre-in'g—  f u n c t i o n s—

-have -bctrmtferiegated by statute ~f J.uni-yelrtri n g - r ea-son a b lc at-and-frrds— or—  

-e s t a b l i s hin g  itrusoMable rcrjglT'tiiiieiiLs'-'p e T L a i n i n g  to a d v e r t is ing by ctv 

e o oupa t i o n — or p-r-o-fê ^c-inn w ithin its j uj. I'gUluLluir

* Sec. 2. AS 08.36.310(3), (13), (14), (17), and 24); A C 0 8 . 6 4 . 3ft0(3)(P);

AS 08.71.170(5) and (6); and AS 08.80.420(b) are repealed.
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(4) fo r  biennial reg istra tion , $40;
(5) fo r  each branch o ffice  biennial reg istration , $40;
(6) fo r  a tem pora ry  perm it, $25;
(7) Repealed by § 7 ch 94 SLA  1968.
(8) fo r  re-instatem ent as provided in § 230 o f  th is chapter a penalty 

o f  $10;
(9) fo r  a specia lty license, $30;
(10 ) fo r  a duplicate license, $10. (§ 16 a r t  I I I  ch 186 SLA  1955; am § 7 

ch 94 SLA  1968; am § 12 ch 155 SLA  1968)

For history o f taxation o f profession o f C J .S . references. — 53 C J.S . Licenses
dentistry, see United States v. Dasher, 9 § 34; 70 C .J.S . Physicians and Surgeons 
Alaska 719 (1940). §§ 2 to 4, 6 to 8.

Sec. 08.36.300. D epos it o f  fees and paym ent o f  expenses.
Repealed by § 3 ch 59 SLA  1966.

A rtic le  3. U n law fu l Acts.
Section Section
310. Grounds for revocation of license 330. Injunction
320. Order of reprimand, suspension and 340. Penalties

revocation
325. Limits or conditions on license; 

discipline

Sec. 08.36.310. G round s f o r  revoca tion  o f  license. A license and 
reg istration may be revoked, suspended, o r annulled , o r the licensee may 
be reprimanded, censured, o r  disciplined by the board a fte r hearing 
when he

(1 ) secures a license th rough deceit, fraud , o r  w ilfu l 
m isrepresentation o f  a m ateria l fact;

(2) is convicted o f  a crime invo lv ing m ora l turpitude;
(3) has a chronic o r persistent inebriety o r addiction to hab it-form ing 

drugs which renders him incompetent to continue the practice o f 
dentistry;

( ! )  commits w ilfu l o r g ross malpractice o r w ilfu l o r g ross neg lect in 
the practice o f  dentistry ;

(5) hire; supervises, perm its o r aids unlicensed persons to practice 
dentistry;

(6) is insane o r has a contagious o r infectious disease making him an 
improper person to continue in the practice o f dentistry ;

(7) practices o r o f fe rs  to practice dentistry under a name o the r than 
the name in which the license is issued;

(8) uses the name o f  a company, association, corporation , trade name, 
dental clinic, o r business name in connection with the practice o f 
dentistry;

(9) know ing ly practices in the employment o f  o r in "  .ociation with 
a person who is practicing in an un law fu l manner;
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§ 08.36 .320 B u s in e s s  a n d  P r o f e s s io n s § 08.36 .320

(10 ) uses an advertis ing so lic ito r o r  free-pub lic ity press agent;
(11) w ilfu lly  deceives o r attempts to deceive the board w ith re fe rence 

to any m atte r under investigation by it;
(12 ) advertises pro fessiona l superio rity ;
(13 ) advertises fre e  denta l w o rk  o r fre e  exam ination;
(14 ) advertises prices fo r  p ro fessiona l service;
(15) advertises to p e rfo rm  any denta l operation pain lessly,
(16) advertises by means o f  a la rg e  disp lay, g la ring  ligh t sign, o r sign 

containing as a pa rt o f  it the representation o f  a tooth, b ridgew ork , o r 
any portion o f  the human head;

(17) advertises by a medium other than the ca rry ing  o r publishing o f  
a mcdest p ro fessiona l card o r the disp lay o f  a modest window o r stree t 
sign at the licensee’s o ffice  containing the name, address, p ro fession , 
o ffice  hours , te lephone number and specialty;

(18). perm its the use o f  his name as a denti§t by others in the sa le o r 
advertisem ent o f products;

(19) vio lates a provision o f  this chapter o r a regu la tion o f  ihe board 
p rom ulgated under au tho rity  o f this chapter;

(20) advertises as a specialist in any branch o f  dentistry , un less he 
devotes a m a jo r portion o f  his practice to that branch;

(21) engages in the practice o f  fee-splitting;
(22) engages in unprofessiona l conduct;
(23) obtains a fee by fraud ; 7 *none

. jrn .-a -ik .-e -j

(24) d irectly o r indirectly advertises o r solicits fo r  dental hygit 
business; ty ?-

(25) advertises as a specialist in a branch o f  dentistry w ithout f irs t 
obtaining a specialty license;

(26) fa ils  to repo rt a death that occurred on prem ises used fo r  the 
practice o f  dentistry to the o ffice  o f  the sec re ta ry -treasu re r o f the board 
within 72 hours;

(27) adm inisters a genera l anesthetic w ithout a valid perm it required 
by regu la tions o f the dental board. (§ 1 a rt IV  ch 186 SLA  1955; a t e :  
§§ 13— 15 ch 155 SLA  1968)

Cross reference. — As to malpractice 
actions, see AS 09.55.530—09.55.5fi0.

ALR  references. — Ground for 
revocation, 54 ALR 1504; 82 ALR 1184.

What amounts to conviction within 
statute making conviction ground for 
cancelling license, 113  ALR 1170.

Revocability of license for fraud or other 
misconduct before or at the time of its 
issuance, 165 ALR 1138.

Admissibility and necessity of expert 
evidence in proceeding for revocation of 
license, 6 ALR2d 675.

Sec. 08.36.320. O rd e r o f  rep rim and , suspension and revoca tion . 
The board may, by a m ajority  vote, evidenced by the signatures o f  the 
members on the order, reprimand a licensee o r revoke o r suspend a 
license. (§ 5 a rt IV  ch 186 SLA  1955)
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§ 08.64.380 A l a s k a  S t a t u t e s 08.64.380

1974Effect o f amendment. — The 
amendment repealed paragraph (4). 

Legislative committee report. — For
reporton ch. 127, SLA 1974 (SCSHB 817 am 
S), see 1974 House Journal, p. 657.

Sec. 08 .64 .380 . D e fin it io n s . As used in this chapter
(1 ) “ boa rd ”  means the S tate Medical Board ;
(2 ) "p ractice o f  medicine”  o r  "practice o f  osteopathy”  means
(A ) maintain ing an o ffice  o r place o f  business fo r  the purpose o f 

trea ting  the sick o r in jured f o r  pay; o r
(B ) the public d isp lay o f one ’s name and the le tte rs  ‘ M .D .” , “ M .B .”  

o r  “ D .O ." o r  the w ords “ physician”  o r  "o steopa th ”  o r "osteopathic 
physician” , o r  "osteopath ic su rgeon ” , o r  "osteopath ic physician and 
su rgeon ” , o r  a specialist designation such as “ su rgeon ”  or 
"d e rm a to log is t” , "p sych ia tris t” , o r  the like ; o r

(C ) the assumption o r  p rom ulgation o f  a title  which tends to show that 
the person is w illing o r qua lified to diagnose o r tre a t the sick o r in jured; 
o r

(D ) fo r  a fee prescribing, directing o r  recommending fo r  the use o f 
a person, a d rug o r medicine fo r  the treatm ent, cure o r re lie f o f a disease, 
in firm ity , bodily inj'. o r defect; o r
(E) fo r  a fee pe rfo rm ing  a su rg ica l operation fo r  the cure, re lie f or 

reduction o f  disease, bodily in ju ry , de fo rm ity , o r  defect; o r
(F ) Repealed by § 1 ch 117 SLA  1971.
(3) "unp ro fess iona l o r dishonorab le conduct”  means
(A ) a vio lation o f  the provisions o f  AS 11.15.060 o r  regu la tions 

law fu lly  adopted by the S tate Medical B oard  concerning abortion 
procedures and practice;

(B ) habitua l overuse o f  alcoholic beverages o r depressant, 
hallucinogenic o r stim u lan t drugs, as defined in AS 17.12.150(3), or 
addiction to the use o f  narcotic d rugs as defined in AS 17.10.230(13);

(C) conviction o f  an o ffen se  involving m ora l tu rp itude;
(D ) advertising pro fessiona l services to the public except fo r  notice 

o f  opening, closing, o r rem oving practice, and except fo r  directories 
lis ting physicians in a community on a un ifo rm  and nondiscrim inatory 
basis, containing on ly  factual, tru th fu l descriptions o f physicians and 
th e ir services;

(E ) m aking un tru th fu l o r fraudu len t statements in the application fo r 
exam ination , o r deceiving o r cheating during the exam ination fo r 
license, o r p rocu ring a license by deceit o r fraud ;

(F ) v io la ting the C ontro lled Substances A c t(P .L . 91-513; 84 Stat.. 1242) 
o r  any o the r fede ra l law perta in ing to medical practice and d rugs;

(G ) vio lating the principles o f  medical ethics o f  the American Medical 
Association and o f the A laska State Medical Association;

(4 ) Repealed by § 27 ch 148 SLA 1970.
(5) “ departm ent”  means the Departm ent o f  Commerce.
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A l a s k a  S t a t u t e s  S u p p l e m e n t

Sec. 08.64.312. Continuing education requirements.

Cross reference. — As to notes to AS 09.55.536 and Alas. Const., art. 
constitutionality 0 1 ch. 102, SLA 1976, see II, § 14.

Sec. 08.64.325. Lim its or conditions on license; discipline.

Cross reference. — As to notes to AS 09.55.536 and Alas. Const., a rt 
constitutionality o f ch. 102, SLA 1976, see II, § 14.

Sec. 08.64.330. Grounds for revocation o f license,

Unethical behavior. — A physician may 
be subject to loss of license, censure or 
reprimand for violating the state Medical 
Association declaration that publication of 
patients' names by board members in 
complying with AS 39.50 (Conflict of 
Interest law) is unethical. However, the 
possibility of professional discipline fcr 
unethical behavior is irrelevant because the 
statutory exemption applies only to legal 
privileges, not ethical mandates. Moreover,

to equate etnical directives with legal 
privilege for purposes of AS 39.50, 
particularly where a relevant professional 
standard has been enacted subsequent to 
the passage of the Conflict of Interest law, 
would effectively allow an elite 
professional group to amend the law by 
declaring itself exempt. Falcon v. Alaska 
Pub. Offices Comm’n, Sup. Ct. Op. No. 15 12 
(File No. 3220), 570 P.2d 469 (1977).

Article 4. Miscellaneous Provisions.
Section
365. [Repealed]

Sec. 08.64 .365 . Physicians acting under emergency circumstances. 
Repealed by § 46 ch 102 SLA 1976.

Article 5. General Provisions.
Section
380. Definitions

Sec. 08 .64.380. D e fin ition s . As used in this chapter
(3) “ unprofessiona l o r dishonorab le conduct" means
(A ) a vio lation o f the provisions o f AS 18.16.010;
(B ) habitual overuse o f  alcoholic beverages o r  depressant, 

ha llucinogenic o r stim ulant drugs, as defined in AS 17.12.150(3), o r 
addiction to the use o f narcotic drugs as defined in AS 17.10.230(13);

(C) conviction o f  an o ffense involving m oral turpitude;
(D ) Repealed by § 41 ch 177 SLA 1978.
(E ) making un tru th fu l o r  fraudu len t statements in the application fo r  

exam ination, o r  deceiving o r cheating during the examination fo r 
license, o r  procuring a license by deceit o r fraud ;

(F ) vio lating the Controlled Substances A c t(P .L . 91-513; 84 Stat. 1242) 
o r any other federa l law pertaining to medical practice and drugs;
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§ 08.71 .170 B u s in e s s  a n d  P r o f e s s io n s § 08.71.170

(b) N o more than two apprentices may be under the d irect supervision 
o f  one licensed dispensing optician at the same time. (§ 1 ch 45 SLA  1973)

A rtic le  3. U n law fu l Acts.
Section
170. Grounds for revocation, suspension or 

denial of license 
175. Limits or conditions on license;

discipline 
180. Practicing without a license

Sec. 08.71.170. G rounds f o r  re voca tion , suspension  o r  den ia l o f  
license. The board, a fte r compliance with the Adm in istrative Procedure 
Act (AS 44.62), may revoke, suspend o r  deny the license o f  a person who

(1) has been convicted o f  a fe lony invo lv ing m ora l turpitude;
(2) is addicted to the use o f  alcohol o r any o th e r drug ;
(3) has used advertising, whether printed, rad io , d isp lay, o r o f  any 

other nature, which is fraudu len t, m isleading o r inaccurate in any 
m ateria l pa rticu la r, o r  m isrepresents in any way goods, services o r 
credit term s, va lues, policies, services o r the nature o r  fo rm  o f  the 
business conducted;

(4) has practiced fraud  o r deception in his application fo r  o r in his 
exam ination fo r  a license;

(5) has used the word “ licensed” , “ reg iste red ” , o r  any o f  their 
synonyms publicly, except, as provided in § 140 o f  this chapter;

(6) has displayed o r published d irectly o r indirectly by any means, a 
price, term s o f  payment, o r  a discount, o r a policy o r practice o f genera lly  
underse lling competitors, o r any re fe rence to the benefits availab le to 
the subscribers to any prepaid health plan;

(7) has participated in the division, assignment, rebate o r re fund  o f 
fees to a physician o r optom etrist in consideration o f  patient re fe rra ls ;

(8) has barte red o r given away as prem iums in any m anner e ither on 
his own account o r as agent o r representative fo r  another person, firm  
o r  corporation , any eyeglasses, spectacles, lenses o r fram es;

(9) has advertised the “ free  exam inations o f  eyes” , " fre e  
consu ltation ” , “ consultation w ithout ob liga tion ” , " fre e  advice", o r  any 
words o r phrases o f  sim ila r import which convey the impression to the 
public that eyes are examined free  o r are o f  a character tending to 
deceive o r m islead the public, o r are in the natu re o f  "b a it advertis ing ” ;

(10) has employed either directly o r indirectly any person commonly 
known as a "capper" o r a “ s tee re r”  to obtain business;

(11) has solicited o r employed any person to so lic it from  house to 
house;

(12) has used advertising o ffe r in g  a service to the public fo r  which 
he is not licensed under this chapter; however, nothing in this section 
prohibits the optician from  advertising merchandise fo r  which the 
license which is the subject o f this chapter is not required;
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§ 08.80.390 A la ska  Statutes

so ld  under restric tions and regu la tions as the board may adopt. The 
board m ay include in shopkeeper perm its perm ission to se ll other 
remedies no t prohibited by law . (§ 12 ch 194 SLA  1955; am § 22 ch 206 
SLA  1972)

Sec. 08 .80 .390 . P h a rm ac is ts  requ ired  in h o sp ita ls  and c lin ics , (a) A 
hospita l, clinic, nu rsing  home, in firm a ry  o r re la ted fac ility  which 
dispenses d rugs fo r  ou tpatient treatm ent sh a ll have a licensed 
pharm acist in charge o f  the dispensary, except tha t p rescriptions may 
be compounded and dispensed by o r under the supervision o f  the 
p rescrib ing physician.

(b) The board sha ll issue a license to a hospita l d rug  room , nursing 
home d rug  room  o r re la ted  fac ility  which dispenses drugs from  bu lk 
supp ly fo r  inpatient treatm ent, provid ing the fac ility  employs a licensed 
pharm acist on a continual o r consu ltant basis. (§ 12 ch 194 SLA  1955; 
am  § 23 ch 206 SLA  1972)

Sec. 08 .80 .400 . P rac tic e  o f  m edicine no t a ffec ted . This chapter does 
not a ffe c t the practice o f  medicine by a licensed medical doctor, and does 
not lim it him in supp ly ing a patient with any medicinal preparation o r 
artic le which he considers p roper. (§ 12 ch 194 SLA  1955)

Sec. 08.80 .410. Use o f  te rm  “ pha rm ac is t”  p roh ib ited . I t  is un law fu l 
fo r  a person to assume o r use the title  "pharm ac ist,”  o r any variation 
o f  the title , o r to  hold h im se lf ou t to be a pharmacist, w ithout being 
reg iste red . (§ 13(a) ch 194 SLA  1955)

Sec. 08 .80 .420 . C e rta in  advertis ing  p roh ib ited , (a) I t  is un law fu l fo r  
a person to use o r exhibit the title "pharm acist.”  "a ss istan t pharm acist,”  
o r  “ d rugg is t," o r  the descriptive term  "pha rm acy ,”  “ d; ug s to re ,”  "d rug  
sund ries ," o r o ther s im ila r title  o r term  containing the word "d ru g ,”  in 
any business prem ises, o r  in an advertisement th rough the media o f 
press, o r publication, o r by radio o r television, un less the business has 
a licensed pharm acist in re g u la r and continuous employment.

(b) A person may not advertise in any manner, prices, percentiles o f  
prices o r discounts fo r  d rugs requ iring  a prescription . (§ 13(b) ch 194 
SLA  1955; am § 24 ch 206 SLA  1972)

Sec. 08 .80 .430 . Use o f  pha rm acy sym bols p roh ib ited . I t  is un law fu l 
f o r  a person to d isp lay in a place o f  business the characteristic pharmacy 
sym bol o f  bottles, o r  g lobes, which are colored o r contain colored liquids 
un less the business has a pharm acist licensed and reg iste red under this 
chapter on duty under § 320 o f  this chapter. (§ 13(c) ch 194 SLA  1955; 
am § 25 ch 206 SLA  1972)

Sec. 08 .80 .440 . D en ia l o f  exam ina tion  o r  license. The board may 
deny an app licant the opportunity to be examined, may deny a license 
to an app licant who has successfu lly completed the prescribed 
exam ination, o r  m ay deny a license to an applicant fo r  reg istration  by
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JUNEAU ALASKA 99811 

907-465-3800

S U B J E C T : P r o v i s i o n s  r e l a t i n g  to a d v e r t i s i n g  b y  
r e g u l a t e d  b u s i n e s s e s  or p r o f e s s i o n s  
(HB 46)

TO:

FROM:

H o u s e  J u d i c i a r y  C o m m ittee 
Attn: M a r g a r e t  W. B e r c k
A d m i n i s t r a t i v e  Assistant

K e n n e t h  M. R o s e n s t e i n  
L e g i s l a t i v e  Counsel

A f t e r  r e s e a r c h i n g  the a p p r o p r i a t e  statutes, I h a v e  f o u n d  the 
f o l l o w i n g  p r o v i s i o n s  r e l a t i n g  to a d v e r t i s i n g  b y  b u s i n e s s e s  
or p r o f e s s i o n s  w h i c h  the c o m m i t t e e  m a y  w a n t  to c o n s i d e r  w i t h  
r e g a r d  to its s u b s t i t u t e  for HB 46.

(1) A S  $ 8 . 1 8 . 1 1 1  p r o h i b i t s  a c o n s t r u c t i o n  c o n t r a c t o r  f r o m  
a d v e r t i s i n g  "that h e  is b o n d e d  and i n s u r e d  s i mpl y b e c a u s e  he 
has c o m p l i e d  w i t h  the b o n d  [AS $ 8 . 1 8 . 0 7 1 ]  and i n s u r a n c e
[AS $ 8 . 1 8 . 1 0 1 ]  requirements'' of AS $8.18.

W h i l e  this r e s t r i c t i o n  m a k e s  no a ppar e n t  sense to m e  if the 
b o n d i n g  and i n s u r a n c e  r e q u i r e m e n t s  have, in fact, b e e n  met, 
it m a y  m a k e  sense to the contra c t o r s  or the c o m m i s s i o n e r  of 
commerce.

(2) A S  08.36.310(12)  p r o v i d e s  that a d e n t i s t ' s  l i c e n s e  is 
\dybject to r e v o c a t i o n  or s u s p e n s i o n  if he " a d v e r t i s e s  p r o f e s s i o n a l  
i s u p e r i o r i t y " .

This p r o v i s i o n  s h o u l d  p r o b a b l y  be r e t a i n e d  since any such 
claims w o u l d  m e r e l y  be self-serving, and the p u b l i c  w o u l d  be 
w i t h o u t  any means of d e t e r m i n i n g  their truthfu lness.

\ (fi0  A S  08.36.310(15) p r o v i d e s  that a d e n t i s t ' s  l i c e n s e  is 
s\ibject to r e v o c a t i o n  or s u s p e n s i o n  if he " a d v e r t i s e s  to 
p e r f o r m  any d e nta l o p e r a t i o n  painles sly".
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This p r o v i s i o n  s ho uld also p r o b a b l y  b e  r e t a i n e d  since w h e t h e r  
a d e n t a l  o p e r a t i o n  is truly p a i n l e s s  w o u l d  d epend on the 
t o l e r a n c e  of e a c h  p a t i e n t  and the type of a n e s t h e s i a  used. 
E v e n  t h e n  it w o u l d  s e e m  that p r o m i s e s  of p a i n l e s s n e s s  m a y  b e  
d i f f i c u l t  co keep.

(4) A S  0 8 . 71.17 0(14) p r o v i d e s  that a d i s p e n s i n g  o p t i c i a n ' s  
i c e n s e  is subject to r e v o c a t i o n  or s u s p e n s i o n  if he "has 
d v e r t i s e d  the services of any other segment of the h e a l i n g  

a r t s .11

This p r o v i s i o n  appears to b e  a p p r o p r i a t e  for i n c l u s i o n  in 
the r e p e a l e r  s e c t i o n  of the b i l l  since it does not r e l a t e  to 
m i s l e a d i n g  or false adv ertising. R e p e a l  of the p r o v i s i o n  
w o u l d  p e r m i t  a d i s p e n s i n g  o p t i c i a n  to a d v e r t i s e  the services 
of a doctor, optom etrist, or o t h e r  " h e a l i n g  artist." This 
is u n l i k e  a d v e r t i s i n g  that the o p t i c i a n  w i l l  p r o v i d e  such 
services, w h i c h  is p r o h i b i t e d  un der A S  0 8 . 7 1 . l 7 0 (12).

KMR: Ijb
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IN THE H O U S E  BY T H E  J U D I C I A R Y  COMMITT EE

CS FOR H O U S E  BILL NO. 46 

IN THE L E G I S L A T U R E  OF THE STATE OF ALASKA 

E L E V E N T H  L E G I S L A T U R E  - SECOND SESSION

A BILL

For an A c t  entitled: "An Act r e l a t i n g  to a d verti sing by b usine sses and p r o­

fession s ."

BE IT E N A C T E D  BY THE  L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 08.02 is a m e n d e d  by adding a new s e ction to read:

Sec. 08.02.020. P R O F E S S I O N A L  ADVERTISING. After the effective 

date of this Act, it is u n l a w f u l  for a p r o fessional association, trade 

a s soc iation, o c c u p a t i o n a l  or p rofes s i o n a l  li censing agency, or any other 

g o v e r n m e n t a l  a g ency to adopt, implement, or enforce, or attempt to 

adopt, implement, or enforce, any p r o h i b i t i o n  of truthful advertising.

* Sec. 2. AS 0 8.36. 3 1 0 ( 8 ) ,  (10), (13), (14), (16), (17), (18), and (24);

AS 0 8 .71.170(5 ) and (6); and AS 08.80.420(b) are repealed.

- 1 - CSHB 46



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  F e b r u a r y  11, 1980

P r o v i s i o n s  r e l a t i n g  to a d v e r t i s i n g  b y  
r e g u l a t e d  b u s i n e s s e s  or p r o f e s s i o n s  
(HB 46)

H o u s e  J u d i c i a r y  C o m m ittee 
Attn: M a r g a r e t  W. B e r c k
A d m i n i s t r a t i v e  A s s i s t a n t

K e n n e t h  M. R o s e n s t e i n  
L e g i s l a t i v e  Counsel —

A f t e r  r e s e a r c h i n g  the a p p r o p r i a t e  statutes, I h a v e  found the i
f o l l o w i n g  p r o v i s i o n s  r e l a t i n g  to a d v e r t i s i n g  by busine s s e s  
or p r o f e s s i o n s  w h i c h  the c o m m i t t e e  m a y  w a n t  to c o n s i d e r  w i t h  
r e g a r d  to its s u b s t i t u t e  fr ’ HB  46. !

(1) AS 1 8 . 1 8 . 1 1 1  p r o h i b i t s  a c o n s t r u c t i o n  c o n t r a c t o r  from
a d v e r t i s i n g  "that h e  is b o n d e d  and i n s u r e d  s i m p l y  b e c a u s e  he i
has c o m p l i e d  w i t h  the b o n d  [AS 18.18.071] and i n s u r a n c e
[AS 18.18.101] r e q u i r e m e n t s "  o f  AS 18.18.

W h i l e  this r e s t r i c t i o n  m a k e s  n o  a p p arent  sense to me if the 
b o n d i n g  and i n s u r a n c e  r e q u i r e m e n t s  have, in fact, b e e n  met, 
it may m a k e  sens e to the c o n t r a c t o r s  or the c o m m i s s i o n e r  of 
c o m m e r c e .

(2) AS 0 8 . 36.310(12)  provides that a d e n t ist's  l i ce nse is 
su bject to r e v o c a t i o n  or s u s p e n s i o n  if he " a d v e r t i s e s  p r o f e s s i o n a l  
s u p e r i o r i t y " .

i

This p r o v i s i o n  s h o u l d  p r o b a b l y  be r e t a i n e d  since any such 
claims w o u l d  m e r e l y  be self-serv ing, and the p u b l i c  w o u l d  be 
w i t h o u t  any m e a n s  o f  d e t e r m i n i n g  their truthfulness.

(3) AS 0 8 . 3 6 . 3 1 0 ( 1 5 )  p r o vides that a dentist's  licens e is 
su bject to r e v o c a t i o n  or s u s p e n s i o n  if he " a d v e r t i s e s  to 
p e r f o r m  any d e n t a l  o p e r a t i o n  p a i nlessly" .

SUBJECT:

TO:

FROM:



This p r o v i s i o n  s hould also p r o b a b l y  b e  r e t a i n e d  since w h e t h e r  
a d e n t a l  o p e r a t i o n  is truly p a i n l e s s  w o u l d  d epen d on the 
t o l e r a n c e  of e a c h  p a t ient and the type of a n e s t h e s i a  used. 
E v e n  t h e n  it w o u l d  seem that p r o m i s e s  of p a i n l e s s n e s s  m a y  b e  
d i f f i c u l t  to keep.

(4) A S  08 .71.170(14)  p r o vides that a d i s p e n s i n g  o p t i c i a n ' s  
l i c e n s e  is s u bj ect to r e v o c a t i o n  or s u s p e n s i o n  if he "has 
a d v e r t i s e d  the services of any o t h e r  segment of the h e a l i n g  
a r t s .11

This p r o v i s i o n  appears to b e  a p p r o p r i a t e  for i n c l u s i o n  in 
the r e p e a l e r  s e c t i o n  of the b i l l  since it does not r e late to 
m i s l e a d i n g  or false advertising. R e p e a l  of the p r o v i s i o n  
w o u l d  p e r m i t  a d i s p e n s i n g  o p t i c i a n  to a d v e r t i s e  the services 
of  a doctor, optometrist, or o t h e r  " h e a l i n g  artist." This 
is u n l i k e  a d v e r t i s i n g  that the o p t i c i a n  w i l l  p r o v i d e  such 
services, w h i c h  is p r o h i b i t e d  u n d e r  AS 08.71.170(12).

KMR: ljb
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TO: p
Tile H o n o r a b l e  J a y  S. H a n n o n  a 
G o v e r n o r
Office of the G o v e r n o r

• >*

FRo/Vi Langhorne A. M o t l e y  
C o m m i s s i o n e r
wepart nent of C o m m e r c e  S 
E c o n o m i c  D e v e l o p m e n t

DATE i

SUBJECT:

J a n u a r y  C>. 19 7C

An  A c t  r e l a t i n g  to a d v e r t i s i n g  
b y  b u s i n e s s e s  and n r o f e s s i o n s

This Depar t m e n t  r e q u e s t e d  that the above bill be i n t r o d u c e d  by the 
Governor. A s  d i s c u s s e d ,  we u n d e r s t a n d  that t h e r e  is r e l u c t a n c e  
to do sc w i t h o u t  a d e q u a t e  j u s t i f i c a t i o n  and the f o l l o w i n g  b r i e f  is 
p r e s e n t e d  in s u ppo rt of o u r  request.

B a c k g r o u n d : A  b r i e f  i n t r o d u c t i o n  to licensing.

L i c e n s i n g  is one o f  the w a y s  ii w h i c h  the state r e g u l a t e s  business.
It is a u n ique t o o l  in that it first makes a p e r f e c t l y  lawful act 
into an u n l a w f u l  act and then p r o v i d e s  an a venue w h e r e b y  c e r t a i n  
persons  may legally do what has bee n m a d e  illegal. In j u s t i f i c a t i o n  
of this, the state asserts  that there are sor.a c o m m e r c i a l  areas 
w h e r e  the c o n s u m e r  c a n n o t  be a d e q u a t e l y  p r o t e c t e d  by o u r  free e n t e r­
prise e c o nomi c s y s t e m  o r  the e x i s tenc e o f  g e neral law'.

Licen s i n g  laws c o n t a i n  p r o v i s i o n s  c o n c e r n e d  w i t h  the f o l l o w i n g  
five areas:

1. g e ner al p r o v i s i o n s  p r o h i b i t i n g  e n g a g i n g  in the o c c u p a t i o n  u n­
less licensed;

2. s peci f i c  c r i t e r i a  for b e c o m i n g  licensed;

3. general and s p e c i f i c  p r o v i s i o n s  c o n c e r n e d  w i t h  the conduct 
of business a f t e r  l i c e n s u r e ;

4. d i s c i p l i n a r y  p r o v i s i o n s  p r o v i d i n g  f o r  pe nal t i e s ;  and

5. creation of an agency r e s p o n s i b l e  for i m p l e m e n t a t i o n ,  s u r­
veil lance and e n f orcement.

In m a n y  instances, the a g e n c y  c r e a t e d  is c o m posed of p r a c t i t i o n e r s  
of the licensed occupation. The net e f f e c t  is the c r e a tion of a 
go v er nmental a g e n c y  w h i c h  has the ident i c a l  a t t r i b u t e s  of the c l a s s i c  
business cartel'.' "Select m e m b e r s  of an o c c u p a t i o n  group control e n t r y  
into the occu pati en a n d  p r o f e s s i o n a l  conduct  a f t e r  entry. The p o w e r  
to define u n p r o f e s s i o n a l  c o ndu ct is c o uched in b r o a d  general l a n g u a g e  
and u n p r o f e s s i o n a l  c o n d u c t  may  r esul t in license r evoc ation. This 
is an e x t r emel y severe civil penalty. The loss of the righ t to e n­
gage in one's ch osen o c c u p a t i o n  c a nnot bo r e g a r d e d  lightly.

t
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T h e r e  are a p p r o x i m a t e l y  t w e l v e  o c c u p a t i o n a l  groups in A l a s k a  w h i c h  
c u r r e n t l y  p r o h i b i t  o r  s e v e r e l y  r e s t r i c t  t h e  use o f  a d v e r t i s i n g  b y  
i n dividual s o f  the o c c u p a t i o n a l  group. Th ese are:

P r o f e s s i o n a l  A r g u m e n t s  A g a i n s t  A d v e r t i s i n g : p r i c e  c o m p e t i t i o n
r e s u l t s  in q u a l i t y  deterioration*.'.:^

Propon ents o f  t he n e e d  f o r  c o n t i n u e d  p r o h i b i t i o n  o f  a d v e r t i s i n g  
a d v a n c e  v a r i o u s  a r g u m e n t s  d e p e n d i n g  on t h e  s p e c i f i c  o c cupati on, 
but t he se a r e  r e d u c e a b l e  t o  t w o  b a s i c  concepts.

First a d v e r t i s i n g  w i l l  r e s u l t  in p r i c e  c o m p e t i t i o n  w h i c h  w i l l  
adver s e l y  e f f e c t  the q u a l i t y  o f  s e r v i c e s  p r o v i d e d  as t he m o r e  c o n­
scientious m e m b e r s  o f  t h e  o c c u p a t i o n a l  g r o u p  a r e  f o r c e d  i n t o  o p e n  
pr i c e  c o m p e t i t i o n  w i t h  t h e  less s crupulous. E n g i n e e r s  foresee 
f a l l i n g  b r i d g e s  a n d  c o l l a p s i n g  b u i l d i n g s ; p h a r m a c i s t s  e n v i s i o n  
the sale o f  s u b - s t a n d a r d  drug s a n d  the e l i m i n a t i o n  o f  monito r i n g ;  
attorneys f o r e c a s t  p o o r l y  draft* d c o n t r a c t s , w i l l s  a n d  o t h e r  lega l 
i nstru m e n t s  w i t h  e n s u i n g  l e g a l  c o m p l i c a t i o n s ;  o p t i c i a n s  a n d  o p t o m e­
trists  r.ssert t h a t  c o r r e c t i v e  l e n s e s  w i l l  be i m p r o p e r l y  g roun d 
r e s u l t i n g  in eye damage. E a c h  o f  the a f f e c t e d  o c c u p a t i o n a l  groups 
has its own s p e c i f i c  a r g u m e n t s  t o  advance.

In an amicus c u riae b r i e f  o f  t h e  F e d e r a l  T r a d e  C o m m i s s i o n  in rr o w n  
vs. O h i o  S t ate B oa rd o f  R e g i s t r a t i o n  f o r  P r o f e s s i o n a l  E n g i n e e rs a n d  
S u r v e y o r s , a r g u m e n t s  o f  this n a t u r e  are c h a r a c t e r i z e d  as "tott-xly 
w i t h o u t  s u b s t a n c e ." T h e  F T C  b a s e s  its c o n c l u s i o n  on s e v e r a l  studies 
c i t e d  in t h e  b r ief, i n c l u d i n g  The E f f e c t  o f  A d v e r t i s i n g  on The Price 
o f  E y e g l a s s e s , L. Benham; C a p i t a l i s m  and F r e e d o m , M. Friedman; 
Regul a t i n g  t h r o u g h  the P r o f e s s i o n s ;  A  P e r s p e c t i v e  o n  I n f o r m a t i o n  
C o n t r o l , L. B e n h a m  a n d  A. Benham, s e v e r a l  F T C  staff reports, and 
Business a n d  P r o f e s s i o n a l  L i c e n s i n g  - C a l i f o rnia, A  R e p r e s e n t a t i v e 
E x a m p l e , J .  F. B a r r o n .
"Benham states t h a t  t h e r e  is n o  s p e c i f i c  e v i d e n c e  to support the 
c l a i m  that s y s t e m a t i c  q u a l i t y  d i f f e r e n c e  is a f u n c t i o n  o f  a d v e r t i s i n g  
regulation... (John F.) C a d y ' s  s t u d y  o f  r e t a i l  dr ug prices r e p o r t s  
s i m i l a r  c o n c l u sions... The a r g u m e n t  that q u a l i t y  is i m p r oved by 
price i n f o r m a t i o n  r e s t r i c t i o n s  h a s  a l s o  b e e n  s e v e r e l y  c r i t i c i z e d  b y  
m o s t  com mentators... In d i s c u s s i n g  the p r o b l e m  o f  a l l e g e d  q u a l i t y  
d e t e o r i a t i o n , B a r r o n  stated:

The b e l i e f  t h a t  c o m p e t i t i o n  r e s u l t s  in d e t e r i o r a t i o n  o f  a 
p r odu ct is true o n l y  in the p u r e  p u b l i c  u t i l i t y  case. In 
o t h e r  s i t u a t i o n s  c o m p e t i t i o n  tend s t o  i m p r o v e  t h e  'quality' 
o f  the product. More i m p o r t a n t l y ,  c o m p e t i t i o n  w i d e n s  the 
range o f  types o f  goods t h a t  a r e  a v a i l a b l e  to buyers.

1. A t t o r n e y s
2. P h y s i c i a n s
3. Optic i a n s

7 c A c c o u n t a n t s
8. C h i r o p r a c t o r s  
9• A r c h i t e c t s

4. P h a r m a c i s t s
5. D e n t i s t s
6. O p t o m e t r i s t s

10. E n g i n e e r s
11. L a n d  S u r v e y o r s
12. V e t e r i n a r i a n s



" F r i e d m a n . ..believes t h e  l a c k  o f  c o m p e t i t i o n  s e r v e s  o n l y  t o  limit 
the c o n s u m e r 1s a l t e r n a t i v e s , i m pedes t e c h n o l o g i c a l  c h a n g e , and force 
m a n y  t o  do w i t h o u t  n e e d e d  p r o f e s s i o n a l  s e r v i c e s . "  (FTC A m i c u s  C u riae 
Brief)

Furthermore, the q u a l i t y  a r g u m e n t  c o n v e n i e n t l y  i g n o r e s  o t h e r  laws 
r u l e s  a n d  r e g u l a t i o n s  d e s i g n e d  i n s u r e  the s a f e t y  o f  consumers. 
L i c e n s i n g  laws r e q u i r e  m i n i m u m  c o m p e t e n c e ;  a s h o w i n g  o f  i n c o m p e t e n c e  
is g r o u n d s  f o r  r e v o c a t i o n  o f  t h e  license. M a n y  c o m m e n t a t o r s  b e l i e v e  
g e n e r a l  law is, in itself, s u f f i c i e n t  to p r o t e c t  the public. A c­
co r d i n g  t o  Barron:

W h a t  is o f t e n  i g n o r e d  o r  f o r g o t t e n  w h e n  the q u e s t i o n  o f  l i­
cen s i n g  a r i s e s  is t h a t  we n o w  h a v e  g e n e r a l  law, n o t  a d m i n i s t e r e d  
b y  sellers, d e a l i n g  w i t h  s a f e t y ,  s a n i t a t i o n ,  w e i g h t s  a n d  
measures, p u r i t y  o f  foods a n d  t h e i r  p r e p a r a t i o n ,  l a b e ling, 
tr u t h  in a d v e r t i s i n g ,  use a n d  sale o f  i n s e c t i c i d e s ,  u se and 
storage o f  f l a m m a b l e  m a t e r i a l s ,  zoning, b u i l d i n g  c odes and  so 
on. In ad dition, t h e r e  are laws a g a i n s t  fraud, v i o l ence, 
br e a c h  o f  c o n t r a c t ,  a n d  o t h e r  i n j u r i o u s  c o n duct, t o g e t h e r  
w i t h  p r o c e d u r e s  f o r  r e d r e s s  o f  w r o n g s  i n f l i c t e d  in the m a r k e t  
place.

" P r o f e s s o r  Benham, in o n e  study states t h a t
a d v e r t i s i n g  r e s t r i c t i o n s  i n c r e a s e d  t h e  p r i c e  o f  e y e g l a s s e s  f r o m  25% 
to m o r e  than 1 0 0 % . . . In a  l a t e r  s t u d y  e x p l o r i n g  the e f f e c t  o f  p r o­
fess i o n a l  r e g u l a t o r y  r e s t r a i n t s , i n c l u d i n g  a d v e r t i s i n g  r e s t r i c t i o n s  
on t h e  pr ice o f  e y e g l a s s e s ,  B e n h a m  f o u n d  t h a t  p r i c e s  a p p e a r  to be 
2 0-40% h i g h e r  in m a r k e t s  w i t h  g r e a t e r  p r o f e s s i o n a l  c o n t r o l . . .The 
Benhams a l s o  s t a t e  t h a t  t h e s e  h i g h e r  p r i c e s  r e s u l t  in a  s i g n i f i c a n t  
r e d u c t i o n  in the p r o p o r t i o n  of p e o p l e  o b t a i n i n g  e y e g l a s s e s . "  (FTC 
A m i c u s  Curiae Brief.)

A l t h o u g h  it is a g r e e d  b y  all r e s e a r c h e r s  t h a t  a d v e r t i s i n g  does c o n­
tri b u t e  t o  price c o m p e t i t i o n ,  n o  e v i d e n c e  is a v a i l a b l e  to s u p p o r t  the 
co n c l u s i o n  t h a t  this r e s u l t s  in q u a l i t y  deteri o r a t i o n .  On the c o n­
trary, m o s t  studies s h o w  t hat p r i c e  c o m p e t i t i o n  not o n l y  r e s u l t s  in 
l o w e r  costs t o  the c o n s u m e r  but e n c o u r a g e s  the i mprovem ent o f  q u a l i t y  
b y  r e w a r d i n g  i n n o v a t i o n  a n d  creati v i t y .  A n t i - c o m p e t i t i v e  r e s t r a i n t s  
on b u s i n e s s  c a n n o t  be shown to p r o v i d e  a n y  s o c i e t a l  b e n e f i t s ,  but 
t h e i r  r e s u ltant s o c i e t a l  costs are e a s i l y  ascertainable.

Study a f t e r  study shows the c o n s u m e r  pays a h i g h e r  p r i c e  f o r  the same 
q u a l i t y  services o r  goods. A d d i t i o n a l l y ,  this r e s ult s in l o w e r  u t i l­
iz a t i o n  o f  n e e d e d  goods a n d  s e r v i c e s , p o o r  a l l o c a t i o n  o f  r e s o u r c e s  
and inefficiency. Not o n l y  t h e  p o o r  are a d v e r s e l y  e f f e c t e d  a l t h o u g h  
th i s  is the m o s t  v i s i b l e  group. G o v e r n m e n t a l  a g e n c i e s  are the  l a r g e s t  
single  c a t egor y o f  us ers o f  e n g i n e e r i n g  services; the State d i r e ctly, 
o r  i n d i r e c t l y  t h r o u g h  its h e a l t h  i n s u r a n c e  p r o g r a m  a n d  various m e d i c a l  
w e l f a r o  p r o g r a m s , c a n  p r o b a b l y  be s h o w n  t o  be the l a rgest  single u s e r  
o f  h e a l t h  care d e l i v e r y  services. The i n c r e a s e d  costs a t t r i b u t a b l e  to 
g o v e r n m e n t a l  a n t i - c o m p e t i t i v e  r e g u l a t i o n  are b o r n e , n o t  o n c e , but 
twice by the g e n e r a l  taxpayer; first w h e n  a c q u i r i n g  n e e d e d  goods  and 
s e r v i c e s  o n  his own b e h a l f  and s e c o n d  w h e n  p a y i n g  the b i l l  f o r  p u b l i c  
p r o g r a m s .
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P r o fession al A r g u m e n t s  A g a i n s t  A d v e r t i s i n g ; a d v e r t i s i n g  a l l o w s  the 
unscrupulous t o  e a s i l y  mislea.d the unwary consumer.

T he second b a s i c  a r g u m e n t  a d v a n c e d  in support o f  g o v e r n m e n t a l  r e­
striction o f  a d v e r t i s i n g  b y  s e l e c t  o c c u p a t i o n a l  g r o u p s  is t h a t  p r i c e  
a dver tising a l l o w s  t h e  u n s c r u p u l o u s  to deceive c o n s u m e r s  b y  p r o v i d i n g  
t h e m  w i t h  m i s l e a d i n g  i n f o r m a t i o n  o r  e n g a g i n g  in b a i t  a n d  s w i t c h  tactics. 
C o n s u m e r  e x p e r i e n c e  c l e a r l y  shows that a d v e r t i s i n g  a bus es e x i s t ,  b u t  
there are o t h e r  less r e s t r i c t i v e  means o f  c o m b a t i n g  t h e s e  p r a c t i c e s .

A l a s k a  a l r e a d y  h a s  laws d e a l i n g  w i t h  m i s l e a d i n g  o r  u n t r u t h f u l  a d v e r t i s­
ing. We h a v e  State o f f i c e s  s u c h  as the A l a s k a  A s s i s t a n t  A t t o r n e y  
General  for C o n s u m e r  P r o t e c t i o n ,  the Office o f  t h e  O m b u d s m a n ,  a n d  
certainly, n o t  the l e a s t  o f  t hese , are the l i c e n s i n g  a g e n c i e s  t h e m­
selves. The p r o p o s e d  b i l l  w o u l d  not l e g al ize m i s l e a d i n g  a n d  u n t r u t h f u l  
advertising, n o r  w o u l d  it p r e c l u d e  d i s c i p l i n a r y  a c t i o n  a g a i n s t  a  licensee 
shown t o  h a v e  e n g a g e d  in s u c h  practices.

In its d e c i sion in R i t o l z  v. C i t y  o f  Salt L a k e , 28H P. 2d 702 (Utah 1955) 
the court r e f u s e d  t o  u p h o l d  a  r e g u l a t o r y  statu te r e s t r i c t i n g  adv ert i s i n g .

In r e spect t o  the a r g u m e n t  that this a d v e r t i s i n g  w i l l  d e ceiv e 
the u n w a r y  so t h a t  a c e r t a i n  perce ntage o f  p e o p l e  w i l l  be i n­
jured b y  t h e i r  o w n  folly, the a n s w e r  is that this is t r u e  of
all advertising. I f  the a d v e r t i s e r  a c t u a l l y  o v e r - r e a c h e s  o r  
deceives, he is in v i o l a t i o n  o f  the law a g a i n s t  such  p r a c t i c e ,  
and a  r e m e d y  is a v a i l a b l e .  It should be n o t e d  t h a t  t h e  law  
cannot be m a d e , n o r  c o u l d  one be enforced,"'which w o u l d  e n t i r e l y  
protect tfta c o m p l e t e l y  n a i v e  and gullible” Ini a n y  evehf, "iTf 
a c u s t o m e r  d e s i r e s  t o  use o r d i n a r y  care"“ade q u a t e  p r o t e c t i o n
is a f f o r d e d  so t h a t  t h e r e  w o u l d  s e e m  to be l ittle o r  no d a n g e r
to his eyes f r o m  t he use o f  glasses f u r n i s h e d  at a n  a d v e r t i s e d  
price. Indeed, the c u s t o m e r  m a y  benefit ther ef r o m .

A l l o wing a license e t o  e n g a g e  i n  compet i t i v e  p r a c t i c e s  i n c l u d i n g  a d­
vertising does not r e l i e v e  the license e of his o b l i g a t i o n s  to p r a c t i c e  
h is occupa t i o n  b o t h  e t h i c a l l y  a n d  competently. These are s t a t u t o r i l y  
m a n d a t e d  o b l i g a t i o n s ;  f a i l u r e  to fulfill t h e m  m a k e s  the l i c e n s e e  
in violation o f  the law a n d  b o t h  civil and c r i m i n a l  r e m e d i e s  are 

available. I

The argument that t h e  u n w a r y  w i l l  fall prey to the u n s c r u p u l o u s  has 
little merit, h o w ever, r e c o g n i z i n g  some validity, it is s t i l l  n e c e s s a r y  
to w e i g h  the costs. If It can b e  shown that the s o c i a l  b e n e f i t s  to 
be gained out w e i g h  the s o c i e t a l  costs, this f o r m  o f  g o v e r n m e n t a l  i n­
terference can be justified.

S ocietal Costs o f  A n t i - C o m p e t i t i v e  R e g u l a t ion; a p o o r l y  i n f o r m e d  public.

A d v e r t i s i n g  has b e e n  p r o v e n  m a n y  times o v e r  to be an e x t r e m o l y  e f f e c t i v e  
means of d e s s i m a t i n g  i n f o r m a t i o n  on a b r o a d  scale. Very fe w p e o p l e  are 
unaware o f  the t e r m  "biod e g r a d a b l e . "  Why? Because n o t  t o o  m a n y  y e a r s  
ago, reports o f  studies w o r e  p u b l i s h e d  w h i c h  c l e a r l y  s h o w e d  t h a t  n o n -  
b iodeg r a d a b l e  p r o d u c t s  w e r e  c r e a t i n g  mo numental w a t e r  p o l l u t i o n  p r o­
blems. R e s p o n d i n g  t o  c r i t i c a l  onsl au g h t s  f r o m  e n v i r o n m e n t a l i s t s ,
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m a n u f a c t u r e r s  g e a r e d  up t o  p r o d u c e  b i o d e g r a d a b l e  p r o d u c t s  a n d  f l o o d e d  
t h e  a d v e r t i s i n g  m e d i a  w i t h  c o p y  e x p l a i n i n g  its s u p e riority. The 
m a n u f a c t u r e r s  o b j e c t i v e  w a s  to s e l l  t h e i r  p r o duct , and in d o i n g  so 
c a u s e d  two b e n e f i c i a l  s i d e - e f f e c t s ;  a n  i m p r o v e d  p r o d u c t  a n d  i m p r o v e d  
p u b l i c  aware ness o f  w a t e r  p o l l u t a n t  factors. H a d  t h e s e  m a n u f a c t u r e r s  
b e e n  p r e v e n t e d  f r o m  a d v e r t i s i n g ,  the c o n s u m e r  w o u l d  h a v e  b e e n  f o r c e d
in t o  u n e c o n o m i c a l l y  f e a s i b l e  m e t h o d s  o f  p r o d u c t  search.

T h i s  m a y  not be t o o  d i f i c u l t  w h e n  d e t e r m i n i n g  w h i c h  s o a p  t o  buy. The
c o n s u m e r  c a n  always r e a d  the l a b e l  a n d  i f  the i n g r e d i e n t s  a r e  listed,
a n d  i f  the c o n s u m e r  k n o w s  b i o d e g r a d a b l e  is s u p e r i o r  to n o n - b i o d e g r a d a b l e 5 
a n d  i f  the c o n s u m e r  k n o w s  h o w  t o  t e l l  the d i f f e r e n c e ,  h e  can m a k e  an 
i n f o r m e d  choice fi-om t h e  p r o d u c t s  a v a i l a b l e  t o  h i m  on t h e  s u p e r m a r k e t ' s  
shelf.

But o n  w h a t  basis does h e  d e t e r m i n e  w h i c h  a t t o r n e y  t o  e n g a g e  to a s s i s t  
h i m  w i t h  the d i s t r i b u t i o n  o f  h i s  p o s s e s s i o n s ?  H o w  does he f i n d  out 
t h a t  the  identical p r e s c r i p t i o n  d r u g  is a v a i l a b l e  f r o m  X Y Z  P h a r m a c y  
a t  o n e  h a l f  the p r i c e  o f  ABC? It is a r g u e d  that a d v e r t i s i n g  a s p e c i a l t y  
o r  p u b l i s h i n g  fee s t r u c t u r e s  w i l l  n o t  a s s u r e  i n f o r m e d  d e c i s i o n s  o n  the 

- p a r t  o f  t h e  buying p u b l i c ,  b e c a u s e  t h a t  is not s u f f i c i e n t  i n f o r m a t i o n  
u p o n  w h i c h  to base a  de cision. It is f u r t h e r  a r g u e d  t h a t  d e c i s i o n s  
b a s e d  o n  this i n f o r m a t i o n  m a y  be ev en less in the best i n t e rests o f  
t he c o n s u m e r  th an d e c i s i o n s  b a s e d  o n  the t o t a l  a b s e n c e  o f  infor mation.

W h a t  is c o n v e n i e n t l y  i g n o r e d  is t h e  fact that w h e n  XYZ q u o t e s  a price 
t h a t  A B C  can't m atch, A B C  w i l l  in a l l  l i k l i h o o d  take a c tion t o  j u s t i f y  
its price. The r e s u l t  is a b e t t e r  i n f o r m e d  consumer. J u s t  as m a n u­
fac tures h a d  to e x p l a i n  the i s sues i n v o l v e d  in ’’bi o d e g r a d a b l e’' in o r d e r  
t o  s h o w  product superiority,  A B C  w i l l  be r e q u i r e d ,  b y  the e f f e c t s  o f  a 
c o m p e t i t i v e  market system, to d e m o n s t r a t e  w h y  it3 h i g h e r  p r i c e  is a 
b e t t e r  buy.

T he a r g u m e n t  that i g n o r a n c e  is a b e t t e r  b a s i 3  f o r  d e c i s i o n - m a k i n g  tha n 
k n o w l e d g e  o f  reason a b l e  a l t e r n a t i v e s  is an a b s u r d i t y  w h o l l y  u n s u p p o r t a b l e  
by any factual evidence.

S o c i e t a l  Costs o f  A n t i - C o m p e t i t i v e  R e g u l a t i o n : i n c r e a s e d  costs to the
consumer.

S e v e r a l  studies w h i c h  e x a m i n e  the d i r e c t  e f f e c t s  of a d v e r t i s i n g  r e­
straints have b e e n  rev iewed. T h e y  are u n a n i m o u s  in c o n c l u d i n g  t h a t  these 
r e s t r a i n t s  always r e s u l t  in h i g h e r  d o l l a r  costs to t h e  consumer. It lias 
b e e n  shown that the cost o f  a s i n g l e  p r e s c r i p t i o n  d r u g  v a r i e s  up t o  
1000% b e t w e e n  p h a r m a c i e s  l o c a t e d  w i t h i n  a f e w  b l o cks o f  e a c h  o t h e r  in 
states w h i c h  prohibit p r e s c r i p t i o n  d r u g  p r i c e  a d v e r t i s i n g .

In a  s p e e c h  d e l i v e r e d  to the 1972 P h a r m a c e u t i c a l  C o n f e r e n c e  o f  the 
N a t i o n a l  A s s o c i a t i o n  o f  Chain Drug Stores, Inc., V i r g i n i a  Knauer,
D i r e c t o r  a n d  Special A s s i s t a n t  t o  t h e  P r e s i d e n t  f o r  C o n s u m e r  A f f a i r s ,  
q u o t e d  a survey c o n d u c t e d  by C o n s u m e r s  U n i o n  w h i c h  f o u n d  the price 
f o r  the same amount o f  o n e  d r u g  ‘r a n g e d  fr om $.79 to $7.45 a n d  for 
a n o t h e r  d r u g  from $1.25 to $11.50. In the p r o s c r i p t i o n  d r u g  industry, 
w h e r e  r e t a i l  3alcs e x c e e d e d  $5 b i l l i o n  in 1978, the e n o r m i t y  o f  the 
a d d i t i o n a l  cost to c o n s u m e r s  is r e a d i l y  apparent. Mrs. K n a u e r  w e n t  on
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t o  say, "One o f  the m o s t  s t r i k i n g  d e n i a l s  o f  the c o n s u m e r’s r i g h t  to 
c h o i c e  and t o  i n f o r m a t i o n  is in the p h a r m a c y  d e p a r t m e n t s  o f  m a n y  of 
o u r  n a t i o n ' s  d r u g  stores. T o o  o ften the c o n s u m e r  c a n n o t  o b t a i n  price 
i n f o r m a t i o n  u n t i l  h i s  p u r c h a s e  is m a d e  and his d o l l a r  is c o m m i t t e d  
to a p a r t i c u l a r  store. It w o u l d  be i n c o n c e i v a b l e  t o  deny the c o n s u m e r  
p r i c e  i n f o r m a t i o n  in a n y  o t h e r  s e c t i o n  o f  a  d r u g  store. W h o  w o u l d  e v e r  
i n s i s t  that the c o n s u m e r  buy s h a m p o o  o r  a s a n d w i c h  vrithout k n o w i n g  
the price? P r i c e  is one o f  t he m o s t  b a s i c  e l e m e n t s  o f  i n f o r m a t i o n  on 
w h i c h  the c o n s u m e r  m a k e s  his b u y i n g  d e c i s i o n . " "

She c o n c l u d e d  h e r  r e m a r k s  by n o t i n g  t h a t  P e n n s y l v a n i a’s a n d  
F l o r i d a’s S u pre me Courts h a v e  i n v a l i d a t e d  d r u g  p r i c e  a d v e r t i s i n g  
bans. Since that t i m e ,  the FTC h a s  p r o p o s e d  a T r a d e  R e g u l a t i o n  
Rule that w o u l d  e n d  p r o h i b i t i o n s  a g a i n s t  a d v e r t i s i n g  p r<as c r i p t i o n  
d r u g  prices.

In its a micus c u r i a e  b r i e f  p r e s e n t e d  in E c k e r d  O p t i c a l  Cen ters, I n c . 
v. F l o r i d a  State Board o f  D i s p e n s i n g  O p t i c i a n s , the FTC m a k e s  the ~ 
f o l l o w i n g  a r g u m e n t :

S t a t u t o r i l y  i m p o s e d  p ri ce a d v e r t i s i n g  p r o h i b i t i o n s  increase 
prices b e c a u s e  the c o n s u m e r  ispnmfceablbec&a c o m p a r e  p rices 
w i t h o u t  i n c u r r i n g  e x c e s s i v e  s e a r c h  c o s t s , t h e r e b y  d e s t r o y i n g  
any i n c e n t i v e  for the s e l l e r  t o  r e d u c e  costs. Indeed, d e­
fendants h e r e  h a v e  c o n c e d e d  t h a t  t h e  s t a t u t o r y  r e s t r i c t i o n s  
in q u e s t i o n  h a v e  h a d  a n d  will c o n t i n u e  to h a v e  the e f f e c t  of 
i n c r e a s i n g  p r i c e s  for c o r r e c t i v e  lenses.

A d d i t i o n a l l y ,  the l a c k  o f  pric e i n f o r m a t i o n  a l s o  causes price 
disper s i o n ,  a  w i d e  v a r i a t i o n  b e t w e e n  the h i g h  a n d  low price 
for the same p r o d u c t  a n d  t h e  a b s e n c e  o f  a n y  c e n t r a l  t e n d e n c y  
of p r i c e s  to c l u s t e r  a r o u n d  an a v e r a g e  price.

P rice c o m p a r i s o n s  b e t w e e n  s tates w h i c h  r e s t r a i n  p rice i n f o r­
mat i o n  and s tate s w h i c h  do not d e m o n s t r a t e  the e f f e c t  of 
a d v e r t i s i n g  r e s t r i c t i o n s  on prices. P r o f e s s o r  Lee B hnham 
o f  W a s h i n g t o n  U n i v e r s i t y  in St» Louis has d o n e  e x t e n s i v e  w o r k  
on the e f fects of price a d v e r t i s i n g  on the p r i c e  o f  p e n s c r i p t i o n  
eyeglasses. In h i s  first a r t i c l e ,  he c o m p a r e d  the prices  o f  
e y e g l a s s e s  in s t a t e s  w i t h  a d v e r t i s i n g  r e s t r i c t i o n s  to those 
in states w i t h o u t  r e s t r i c t i o n s .  In 1953, the y e a r  f o r  w h i c h  he 
o b t a i n e d  his data, a p p r o x i m a t e l y  t h r e e - f o u r t h s  (3A )  o f  the 
states h a d  some sort o f  a d v e r t i s i n g  r e s t r i c t i o n s .  P r o f e s s o r  
B o n h a n  found f o r  e y e g l a s s e s  a l o n e  t h a t  p r i c e s  a p p e a r  t o  be 
25% t o  100% h i g h e r  in s t a t e s  r e s t r i c t i n g  a d v e r t i s i n g .
P r o f e s s o r  B e n h a m  a l s o  t e s t i f i e d  a b o u t  a s u r v e y  he c o n d u c t e d  
in Texas (nonrestrictive) a n d  H e w  M e x i c o  (restrictive).  In­
spite o f  t he a b s e n c e  of d i f f e r e n c e s  in q u a l i t y  a n d  m a n u f a c­
turer's cost, P r o f e s s o r  B e n h a m  f o u n d  the d i f f e r e n c e s  in price 
t o  be p o s i t i v e l y  c o r r e l a t e d  t o  t h e  p r e s e n c e  o r  a b s e n c e  of 
price a d v e r t i s i n g . ..

T h e  a r g um ent h a 3  b e e n  a d v a n c e d  t h a t  the m e a n  p r i c e  o f  e y e­
glasses  in r e s t r i c t i v e  s t a t e s  is h i g h e r  b e c a u s e  a l a r g e r  
p r o p o r t i o n  of i n d i v i d u a l s  in t h o s e  states are r e c e i v i n g  the 
s e r vices o f  o p t o m e t r i s t s  a n d  o p h t h a l m o l o g i s t s  t h a t  are o f  
h i g h e r  q u a l i t y  and, t h e r e f o r e ,  m o r e  expensive. P r o f e s s o r



J a y  S. H a m m on d J a n u a r y  6, 1 9 7G

Beni an e x a m i n e d  this p o s s i b i l i t y  w h e n  h e  c o m p a r e d  the p rice s 
o f  e y e g l a s s e s  in r e s t r i c t i v e  a n d  n o n r e s t r i c t i v e  states 
a c c o r d i n g  t o  s o u r c e  o f  care. Ke f o u n d  t h a t  f o r  e a c h  source 
( o p h t h a l o m o l o g i s t s , o p t o m e t r i s t s  a n d  c o m m e r c i a l  suppliers) 
prices w e r e  h i g h e r  i n  r e s t r i c t i v e  t h a n  n o n - r e s t r i c t i v e  states. 
T h e r e f o r e  it appe ars t h a t  the l o w e r  p r i c e s  in n o n - r e s t r i c t i v e  
states r e s u l t  f r o m  c o m p e t i t i o n  f o s t e r e d  b y  p r i c e  a d v e r t i s i n g  
r a t h e r  than b y  l o w e r  s t a n dards o f  care.

A d d i t i o n a l l y ,  B e n h a m  i n d i c a t e d  t h a t  p r i c e s  w e r e  d i s p r o p o r t i o n­
atel y  h i g h  f o r  p o o r  people. P e r s o n s  o f  low o r  m o d e r a t e  i n c o m e  
levels in n e e d  o f  v i s u a l  services d i d  n o t  s e c u r e  such s e r vices 
b e cause t h e y  w e r e  d e n i e d  access to p r i c e  i n formation. T h i s  
finding is s u p p o r t e d  by a  1969 P u b l i c  H e a l t h  S e rvice Report.
In 1969 the P u b l i c  H e a l t h  Service (PHS) p u b l i s h e d  a c o m p r e­
hen s i v e  I’epo r t  o n  the c h a r a c t e r i s t i c s  o f  p e r s o n s  l i kely t o  
rece.i /e eye care s e r v i c e s  a n d  t o  p u r c h a s e  e y e g l a s s e s  and c o n t a c t  
lenses. T h e  PHS r e p o r t  f o u n d  that f a m i l y  i n c o m e  h a d  a  b e a r i n g  
on the n u m b e r  o f  p e rs ons w h o  o b t a i n e d  c o r r e c t i v e  lenses. In 
all age cat ego r i e s ,  l o w  i ncome f a m i l i e s  p u r c h a s e d  f e w e r  e y e g l a s s e s  
o r  c o ntact  lenses d e s p i t e  the fact t h a t  n o  e v i d e n c e  e x i s t s  to 
show that the n e e d  f o r  v i s i o n  c o r r e c t i o n  was smaller. This 
f i n d i n g  d e m o n s t r a t e s  the e n o r m o u s  d e m a n d  f o r  c o r r e c t i v e  lenses 
in the U.S. m a r k e t  today. It a l s o  i n d i c a t e s  t h a t  c e rtain groups 
in the p o p u l a t i o n  h a v e  g r e a t e r  d e m a n d s  f o r  v i s i o n  i m p r o v e m e n t  
and lack the f i n a n c i a l  r e s o u r c e s  to p u r c h a s e  the services 
required.

Finally, in e s t i m a t i n g  co sts o f  s tate r e s t r i c t i o n s , o n e  m u s t  
c o n s i d e r  the fact t h a t  h i g h e r  p ric es m a y  d i s c o u r a g e  co nsum p t i o n .  
P r o f e s s o r  B e n h a m  f c u n d  that the h i g h e r  p r i c e s  in the r e s t r i c t i v e  
states r e s u l t e d  in a g r a d u a l  d r o p  in the n u m b e r  o f  e y e g l a s s e s  
purchased. This  i n h i b i t i o n  on t h e  p u r c h a s e  o f  a n e c e s s a r y  
c o m m o d i t y  can be v i e w e d  as a s o c i e t a l  cost.

C u r r e n t  Trends: the Federal T rade C o m m i s s i o n ' s  role in a n t i­
co m p e t i t i v e  r e g u l a t i o n  o f  commerce.

In J a n u a r y  1975, P u b l i c  Law 93-637 was enact e d .  S h o r t - t i t l e d  the 
" M a g nuson-Moss W a r r a n t y - F e d e r a l  T rade C o m m i s s i o n  I m p r o v e m e n t  A c t ,” 
it strikes out the p h r a s e  "in c o m m e r c e” w h e r e v e r  it appears in S e c t i o n  
5, subsections  (a) a n d  (b) o f  S e ctio n 6, a n d  S e c t i o n  12. In Section 
5, the phrase "in o r  a f f e c t i n g  c o m m e r c e” is s u b s t i t u t e d  for the old 
l anguage; s u b s e c t i o n s  (a) and (b) o f  S e c t i o n  6 n o w  r e a d  "in o r  w h o s e  
b u s i n e s s  a f f e c t s  c o m m e r c e " , a n d  S e c t i o n  12 is o r e w o r d e d  in s u b s e c t i o n  
(a) as "in o r  h a v i n g  an e f f e c t  up on c o m m e r c e "  a n d  i n  s u b s e c t i o n  (b) as 
"in o r  a f f e c t i n g  c o m m e r c e”.

T h e  A u g u s t  7, 1975, Wall Street J o u r n al q u o t e d  F T C  lawy ers as s a y i n g  
that these changes p e r m i t  FTC r e g u l a t i o n  o f  e v e n  th e small e s t  p h a r macy, 
o p t i c a l  s h o p  o r  law office. R e g a r d l e s s  o f  the u l t i m a t e  court decisions,  
it is o b vious that t h e s e  small c h a n g e s  in p h r a s e  s t r u c t u r e  w i l l  play 
a n  enormous role in b r o a d e n i n g  the F T C’s a u t h o r i t y  t o  o v e r t u r n  state 
actions.
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T h e i r  assault  on a n t i - c o m p e t i t i v e  r e s t r i c t i o n s  is two-fold. First 
t h e  FTC is p r o p o s i n g  and a d o p t i n g  n e w  r u l e s  c o n c e r n i n g  b u s i ness 
p r a c t i c e s  at a n  i n c r e a s i n g  rate. R u l e s  c o n c e r n i n g  t h e  f u n e r a l  i n­
du s t r y  and r e t a i l  p r e s c r i p t i o n  d r u g  sales h a v e  a l r e a d y  b e e n  p r o p o s e d  
a n d  t e s t i m o n y  presented. In t h e  h o p p e r  is a r u l e  t h a t  w o u l d  p r e - e m p t  
s t a t e  laws a n d  p r o f e s s i o n a l  c o d e s  o f  e t h i c s  tha t p r o h i b i t  t h e  a d v e r­
t i s i n g  o f  r e t a i l  p r i c e s  o f  e y eglasse s.

S e c o n d  t h e  F T C  is e n t e r i n g  the j u d i c i a l  a r e n a  b y  f i l i n g  a c tions on 
its o w n  a n d  b y  i n t e r v e n i n g  in j u d i c i a l  p r o c e e d i n g s  as an amicus curiae. 
D e c e m b e r  22, 1975, t h e  F T C  fi led a c o m p l a i n t  n a m i n g  the C o n n e c t i c u t  
S t a t e  M e d i c a l  Soc iety, t h e  N e w  H aven, C o n n e c t i c u t  C ou nty M e d i c a l  
A s s o c i a t i o n  a n d  the A m e r i c a n  M e d i c a l  A s s o c i a t i o n  as defendants. FTC 
o f f i c i a l s  c l a i m  t h a t  the A M A  i l l e g a l l y  p r o h i b i t s  its 170,000 m e m b e r s  
f r o m  a d v e r t i s i n g  t h e i r  s e r v ices, q u a l i f i c a t i o n s  a n d  p rice s a n d  t h a t  
t h e  C o n n e c t i c u t  g r o u p s  were n a m e d  as r e p r e s e n t a t i v e s  o f  all state a n d  
l o c a l  groups t h a t  use the A M A  code o f  ethics.

A s  amicus c u riae, t h e  FTC s t a f f  h a s  f i l e d  b r i e f s  in various a c t i o n s  
b r o u g h t  b y  i n d i v i d u a l s ,  c o n s u m e r  g roups a n d  sta te a g e n c i e s  s u c h  as 
t h o s e  q uo ted earlier.

C u r r e n t  T r e n d s ; the J u s t i c e  D e p a r t m e n t ' s  r o l e  in a n t i - c o m p e t i t i v e  
regulation.

T h e  J u s t i c e  D e p a r t m e n t ' s  a n t i - t r u s t  l a wyers are w a g i n g  t h e i r  own 
corapaign on a n t i - c o m p e t i t i v e  p r i c i n g  structure s. A l r e a d y  o n  r e c o r d  
are consent a g r e e m e n t s  or c o u r t  d e c i s i o n s  t h a t  e r a s e  the p r o h i b i t i o n s  
on c o m p e t i t i v e  b i d d i n g  f r o m  the codes o f  e t h i c a l  c o n d u c t  o f  the 
A m e r i c a n  S o c i e t y  o f  P r o f e s s i o n a l  E n g i n e e r s ,  t h e  .American I n s t i t u t e  o f  
A r c h i t e c t s  a n d  the A m e r i c a n  I n s t i t u t e  o f  C e r t i f i e d  P u b l i c  A c c o u n t a n t s .  
A c c o r d i n g  t o  the W a l l  Street J o u r n a l , A u g u s t  7, 1975, D e p a r t m e n t  
o f f i c i a l s  are n o w  s u g g e s t i n g  t h a t  p r o h i b i t i o n s  on a d v e r t i s i n g  the p rice 
o f  p r o f e s s i o n a l  services b e  s t r u c k  down. Bruce B. W i l s o n  w h o  the J o u m a ]  
c h a r a c t e r i z e s  as b e i n g  "the D e p a r t m e n t ' s  No. 2 a n t i - t r u s t  s t r a t i g i s t "  
is q u o t e d  as s t a t i n g  t o  a j oint m e e t i n g  o f  t h e  I d a h o  State B a r  and 
t he A l a s k a  Bar A s s o c i a t i o n  that:

"The a b i l i t y . . . i n d e pendently to p r i c e  l a w y e r ' s  s e r vices  is of 
little v alu e t o  e i t h e r  the l a w y e r  o r  the c o n s u m e r  o f  l e g a l  
services i f  there  is n o  w a y  f o r  d i f f e r e n t  p r i c e s  t o  be c o m m u n i­
cated f r o m  the f o r m e r  to t h e  l a t t e r .”

On N o v e m b e r  2*4, 1975, the A n t i t r u s t  D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  
J u s t i c e  filed a civ.il a n t i t r u s t  suit a g a i n s t  the A m e r i c a n  P h a r m a­
ceu t i c a l  A s s o c i a t i o n  and M i c h i g a n  State P h a r m a c e u t i c a l  A s s o c i a t i o n  
in U.S. D i s t r i c t  Court. In the n e w s  r e l e a s e  made t h a t  day,
A s s i s t a n t  A t t o r n e y  G e n e r a l  T homas  E. K a upor,  in c h a r g e  o f  t h e  A n t i­
tr u s t  Division, said this was t h e  first a n t i t r u s t  suit fnled by the 
f e d e r a l  g o v e r n m e n t  c h a l l e n g i n g  a d v e r t i s i n g  r e s t r i c t i o n s  a d o p t e d  by 
a n a t i o n a l  ass ociation.

The s u i t  a l l e g e d  that -the t w o  p h a r m a c e u t i c a l  a s s o c i a t i o n s  and 
t h e i r  m e m b e r s  h a d  c o n s p i r e d  to p r o h i b i t  a d v e r t i s i n g  o f  p r e­
scri ption d rugs b y  a d o p t i n g ,  p u b l i s h i n g  and d i s t r i b u t i n g  a 
code o f  e t h i c s  c o n t a i n i n g  a  p r o v i s i o n  w h i c h  p r o h i b i t e d  p h a r m­
acist m e m b e r s  o f  b o t h  a s s o c i a t i o n s  f r o m  a d v e r t i s i n g  the r e t a i l
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The suit c h a r g e d  t h a t  as a r e s u l t  o f  t h e  c o n s p i r a c y ,  p r i c e  
c o m p e t i t i o n  a m o n g  p h a r m a c i s t  m e m b e r s  o f  t h e  a s s o c i a t i o n s  h a d  
b e e n  s u p p r e s s e d  a n d  e l i m i n a t e d ,  a n d  t h a t  p u r c h a s e r s  o f  p r e s c r i p­
tion  d r u g s  h a v e  b e e n  d e p r i v e d  o f  t h e  b e n e f i t s  o f  free a n d  o p e n  
c o m p e t i t i o n  in t h e  a d v e r t i s i n g  a n d  s a l e  o f  p r e s c r i p t i o n  drugs.

T h e  c o m p l a i n t  a s k e d  t h a t  t h e  c o u r t  o r d e r  t h e  d e f e n d a n t s  be r e­
qui r e d  t o  c a n c e l  all pri ce a d v e r t i s i n g  p r o h i b i t i o n s  f r o m  t h e i r  
codes o f  ethics. The  c o m p l a i n t  f u r t h e r  r e q u e s t e d  that t h e  d e­
fen dant b e  o r d e r e d  t o  c a n c e l  a n y  rule, b y - l a w ,  r e s o l u t i o n ,  o r  
s t a t e m e n t  o f  p o l i c y  o f  e i t h e r  a s s o c i a t i o n  w h i c h  has as its 
p u r p o s e  o r  e f f e c t  the s u p p r e s s i o n  o f  p r i c e  c o m p e t i t i o n  a m o n g  
m e m b e r  p h a r m a c i s t s  o f  e i t h e r  a s s o c i a t i o n .

A d d i t i o n a l l y ,  t h e  J u s t i c e  D e p a r t m e n t  h a s  r e c e n t l y  f i l e d  antit r u s t  
s u i t s  w h i c h  a r e  d e s i g n e d  t o  e l i m i n a t e  p r i c e - f i x i n g  in the r e a l  e s t a t e  
a n d  v e t e r i n a r y  m e d i c i n e  indust r i e s ,  a c c o r d i n g  t o  a D e c e m b e r  29, 1975 
W a l l  S t reet J o u r n a l  article.

C u r r e n t  T r e n d s : the c o u r t s’ v i e w  a n t i - c o m p e t i t i v e  regulation.

"State a c t i o n "  o f  an a n t i - c o m p e t i t i v e  n a t u r e  can be e x empt f r o m  
the S h erman Act. T h e  s tron g e s t  a r g u m e n t s  f o r
e x e m p t i o n  h a v e  b e e n  b a s e d  on the S u p reme C o u r t ' s  d e c i s i o n  in P a r k e r  
v . Brown 317 U.S. 341 (1943). T h i s  is a d e c i s i o n  w h i c h  has b e e n  severely 
c r i t i z e d  a n d  t h e  l a n d m a r k  d e c i s i o n  in G o l d f a r b  v. V i r g i n i a  State Bar 
h a s  s e r v e d  t o  n a r r o w  the scope o f  the P a r k e r  decision. In 
Parker, a  C a l i f o r n i a  r a i s i n  p r o d u c e r  a n d  p a c k e r  c h a l l e n g e d  on a n t i­
tru s t  g r o u n d s  the p r o r a t e  r e g u l a t i o n s  o f  a  s t a t e  b o a r d  e s t a b l i s h e d  
and o p e r a t i n g  u n d e r  t h e  C a l i f o r n i a  A g r i c u l t u r a l  P r o r a t e  Act. Th,<- 
S u p r e m e  C o u r t  h e „ d  t h e  p r o r a t e  p r o g r a m s  p e r m i s s i b l e  t h r o u g h  "state 
a c t i o n , "  e v e n  if the programs w o u l d  h a v e  v i o l a t e d  a n t i t r u s t  laws h a d  
t h e y  b e e n  a d o p t e d  b y  p r i v a t e  indiv iduals.

In G o l d f a r b , t h e  U.S. Supreme C o u r t  h a s  d e c ide d:

R e s p o n d e n t s  a c t i v i t i e s  are not e x e m p t  f r o m  t h e  S h e r m a n  A c t  as 
"state a c t i o n "  w i t h i n  the m e a n i n g  o f  P a r k e r  V . B r o w n , supra.
N e i t h e r  t h e  V i r g i n i a  S u p re me C ourt n o r  a n y  V i r g i n i a  statute 
r e q u i r e d  s u c h  activi t i e s ,  a n d  a l t h o u g h  the State B a r  h a s  the 
p o w e r  to i s s u e  e t h i c a l  o p i n i o n s , it d o e s  not a p p e a r  that the 
Su preme C o u r t  a p p r o v e s  them. It is n o t  e n o u g h  th at the a n t i­
co m p e t i t i v e  c o n d u c t  is "promp ted" by s t a t e  action; to be e x­
empt, s u c h  c o n d u c t  m u s t  be c o m p e l l e d  b y  d i r e c t i o n  o f  the State 
a c t i n g  as sovereign.

E v e n  u n d e r  t h e s e  c i r c u m s t a n c e s , the e x e m p t i o n  f r o m  the S h erman Act 
m a y  not e x c e e d  t h a t  n e c e s s a r y  t o  a c h i e v e  a l e g i t i m a t e  state purpose 
w h e n  there  is n o  les s r e s t r i c t i v e  a l t e r n a t i v e  available.

S e v e r a l  l o w e r  c o u r t s  h a v e  a d d r e s s e d  t h e  s p e c i f i c  issue o f  price 
a d v e r t i s i n g  p r o h i b i t i o n s .

p ri ce s o f  p r e s c r i p t i o n  drugs.
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In its d e c i s i o n  in S t a d n i k  v. S h ell's City, I n c . , t h e  F l o r i d a  S u p reme 
C o u r t  stated:

Th e  rule p r o c e e d s  o n  th e n o t i o n  t h a t  t h e  a d v e r t i s e m e n t  of a 
p r e s c r i p t i o n  d r u g  w i l l  s u b j e c t  p h y s i c i a n s  t o  some  sort o f  i r­
res i s t i b l e  p r e s s u r e s  t h a t  w i l l  f o r c e  t h e m  t o  p r e s c r i b e  drugs f o r  
t h e i r  p a t i e n t s  simply o n  t h e  b a s i s  o f  p a t i e n t  d e m a n d  and w i t h o u t  
r e g a r d  to the p h y s i c a l  w e l l - b e i n g  o f  t h e  patient. This c o n c e p t  
d i s r e g a r d s  c o m p l e t e l y  the p r o f e s s i o n a l  a n d  e t hical i n t e g r i t y  of 
the m e d i c a l  p r o f e s s i o n  in p r e s c r i b i n g  r e m e d i e s  f o r  patients. 
F u r t h e r m o r e ,  it a c t u a l l y  s u g g e s t s  t h e  p r o b a b i l i t y  o f  u n e t h i c a l  
conduct. In a c t u a l i t y ,  t h e  r u l e  h a s  m o r e  r e s e m b l a n c e  to an 
e c o n o m i c  r e g u l a t i o n  p r o h i b i t i n g  p r i c e  c o m p e t i t i o n  in the 
p r e s c r i p t i o n  d r u g  b u s i n e s s  t h a n  it d o e s  t o  a  regiTiation g u a r d i n g  
t h e  p u b l i c  h e a l t h . .".There is s i m p l y  n o  r e a s o n a b l e  j u s t i f i c a t i o n  
F o r  s u c h  an i n t r u s i o n  on p r i v a t e  r i g h t s  w h e n  the r e gulation 
is so c o m p l e t e l y  l a c k i n g  in p u b l i c  b e n e f i t " .

It h a s  b e e n  a r g u e d  t h a t  t h e r e  is a  " l e a r n e d  p r o f e s s i o n "  e x e m p t i o n  
f r o m  a n t i t r u s t  r e g u l a t i o n  w h i c h  w o u l d  p l a c e  the is sue of p r o f e s s i o n a l  
o r  s tate r e s t r i c t i o n s  on a d v e r t i s i n g  b y  p r o f e s s i o n a l s  outside the 
s p h e r e  o f  t h e  S h er man Act. In a c t u a l i t y  t h e r e  is not. In G o l d f a r b , 
t he U.S. Supreme Cou rt s p e c i f i c a l l y  a d d r e s s e d  the "learne d p r o fession" 
i s s u e  a n d  in its d e c i s i o n  stated:

T he n a t u r e  o f  an occupation!, s t a n d i n g  a l o n e ,  doea not p r ovide 
s a n c t u a r y  f r o m  t h e  S h e r m a n  A c t , A s s o c i a t e d  Press v. U n i t e d  
S t a t e s , 326 U.S. 1, 7 (19U5), n o r  is t K 7  p u b l i c  service 
a spect o f  p r o f e s s i o n a l  p r a c t i c e  c o n t r o l l i n g  in d e t e r m i n i n g  
w h e t h e r  sec. 1 i n c l u d e s  p r o f e s s i o n s .  U n i t e d  States v. N a t ion al 
A s s o c i a t i o n  o f  R e a l  E s t a t e  B o a r d s , 3 u p r a , 339 U.S.” at 489.
C o n g ress i n t e n d e d  t o  s t rik e as b r o a d l y  as it c ou ld in Section 
1 o f  the Sher man Act, a n d  t o  r e a d  i n t o  it so w i d a  an e x e m p t i o n  
as that u r g e d  on us w o u l d  be at odds w i t h  t h a t  purpose.

I n t e r p r e t i n g  the S h e r m a n  Act, * h e  c o u r t s  h a v e  c l e a r l y  e s t a b l i s h e d  that 
p r i c e - f i x i n g  and o t h e r  p r i c i n g  r e s t r a i n t s  are. p e r  se violations of the 
S h erm an Act. The S u preme  Court h e l d  t h a t  tiny c o n d u c t  w h i c h  "tampers 
w i t h  p r i c e  str uct u r e s "  is p r i c e  f i x i n g  in U n i t e d  States  v. S o c o n y - V a c u u m  
O i l  C o m p a n y . A n d  in U n i t e d  States v. C o n t a i n e r ' C o r p o r a t i o n  of A m e r i c a , 
the Court e s t a b l i s h e d  that it w a s  n o t  n e c e s s a r y  t o  s h o w  that the a l l e g e d  
a c t i v i t y  a c t u a l l y  p e g g e d  p r i c e s  at a p a r t i c u l a r  level. It is o n l y  
n e c e s s a r y  to show that it i n t e r f e r e d  w i t h  the s e t t i n g  of price b y  
free m a r k e t  forces. It is o b v i o u s  t h a t  s e v e r e l y  r e s t r i c t i n g  o r  p r o­
h i b i t i n g  a d v e r t i s i n g  i n t e r f e r e s  w i t h  free m a r k e t  forces.

C u r r e n t  T r e n d s : b a r  assoc i a t i o n s .

A t t o r n e y s  h a v e  long b e e n  s u b j e c t e d  t o  one o f  t h e  m o s t  r e s t r i c t i v e  
a d v e r t i s i n g  proh ibitions. T h e y  are c o m m o n l y  not e v e n  a l l owed to s h o w  
a s p e c i a l t y  prac tice, n o r  m a y  t h e y  p u b l i s h  n o t i c e  o f  t h e  o p e n i n g  o r  
c l o s i n g  o f  law offices as m o s t  o t h e r  p r o f e s s i o n a l  gr oups m a y  do.
R e c e n t l y  the A m e r c i a n  B a r  A s s o c i a t i o n’s S t a n d i n g  Com mittee o n  Ethics 
a nd R e s p o n s i b i l i t y  s u b m i t t e d  a p r o p o s a l  f o r  e a s i n g  a d v e r t i s i n g  
r estrictions.
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A c c o r d i n g  t o  the D e c e m b e r  6, 1975 W a l l  S t r e e t  J o u r n a l , this '"proposal 
w o u l d  a l l o w  lawy ers a n d  l a w  firms t o  p l a c e  c e r t a i n  a d v e r t i s e m e n t s  in 
n e w s p a p e r s  a n d  on r a d i o  a n d  t e l e v i s i o n . "  It w o u l d  also a l l o w  l a w y e r s  
t o  s tate g e n e r a l  c o n s u l t a t i o n  fees. "The C a l i f o r n i a  state b a r  has 
g i v e n  t e n t a t i v e  a p p r o v a l  t o  a  p i l o t  p r o g r a m  t h a t  w o u l d  p ermit l i m i t e d  
di s p l a y  ads b y  i n d i v i d u a l  l a w y e r s  in t h e  y e l l o w  p a g e s  o f  t h e  t e l e­
pho n e  d irectory , a n d  p e r h a p s  t h e  i n c l u s i o n  o f  some fee i n f o r m a t i o n  
b y  l e g a l  direct ories".

T h e  A n c h o r a g e  Times in a  D e c e m b e r  10, 1975 a r t i c l e  c o n c e r n i n g  t h e  
A B A  p r o p o s a l  has this t o  say:

The p r o p o s a l  was p r o m p t e d ,  in p a r t ,  b e c a u s e  m a n y  c o n s u m e r  g r o u p s  
t h i n k  legal costs w o u l d  go d o w n  i f  l a w yers h a d  to s ubmit t o  the 
marketplace.

It w a s  a l s o  p r o m p t e d  b e c a u s e  o f  l e g a l  cases p e n d i n g  in W i s c o n s i n ,  
C alif ornia, V i r g i n i a  a n d  N e w  Y o r k  a c c u s i n g  the A B A  o f  v i o l a t i n g
t h e  S h e r m a n  A n t i t r u s t  A c t  a n d  t h e  1st a nd lUfch A m e n d m e n t s  b e c a u s e
o f  the ban (on a dver t i s i n g ) .  1

C u r r e n t  T r e n d s 1. the First A m e n d m e n t  r i g h t  o f  free speech.

R e s t r i c t i o n s  on a d v e r t i s i n g  o r  c o m p e t i t i v e  b i d d i n g  h a v e  g e n e r a l l y  
be e n  c h a l l e n g e d  u n d e r  a n t i t r u s t  laws o r  the lMth a m e n d m e n t  c l a u s e s  
c o n c e r n i n g  due process and e q u a l  p r o t e c t i o n  o f  the law. In an u n u s u a l  
a n d  s u rely land m a r k  d e c i sion, h o w e v e r ,  a  c o n s u m e r  group w o n  a state 
c ourt r u l i n g  o v e r t u r n i n g  a V i r g i n i a  l a w  a g a i n s t  drug price a d v e r t i s i n g  
o n  the grounds that the l a w  v i o l a t e d  t h e i r  F i r s t  A m e n d m e n t  rights.
T h e  U.S. S u preme Court h as a g r e e d  to h e a r  the case on appeal. E s s e n t i a l  
t h e  l o w e r  c o u r t  r u l e d  that c o n s u m e r s  h a v e  a  f u n d a m e n t a l  r ight to r e c e i v e  
d r u g  price i n f o r m a t i o n  a n d  th at t h e  r e l e v a n t  s e ction o f  V i r g i n i a’s 
Code w a s  u n c o n s t i t u t i o n a l  as a v i o l a t i o n  o f  the consumers First A m e n d­
me n t  rights a n d  e n j o i n e d  its e n f o r c e m e n t .

Th e  Supreme Court's d e c i s i o n  w i l l  b e  o f  p a r t i c u l a r  i m p o r t a n c e  si nce 
t h i s  is the first such case i n v o l v i n g  First A m e n d m e n t  rights. The 
C o u r t  uses a  t w o - p a r t  t e s t  to d e t e r m i n e  if a statute is to be u p h e l d  
w h e n  First A m e n d m e n t  right3 are i n v o l v e d  find this  s c r u t i n y  is far m o r e  
st r i n g e n t  t h a n  those i n v o l v e d  in o t h e r  c o n s t i t u t i o n a l  issues. F irst, 
the State m u s t  sho w t h a t  it h a s  a c o m p e l l i n g  i n t erest in a c h i e v i n g  some 
l e g i t i m a t e  e n d  s o ught to b e  advancecf b y  "the statute. “ Secondly, the 
state m u s t  s h o w  that the s t a t u t e  is d r a w n  as n a r r o w l y  as p o s s i b l e  and 
t h a t  n o  les3 r e s t r i c t i v e  means of r e g u l a t i o n  w i l l  suffice.

If the S u p r e m e  Court u p h o l d s  t h e  l o w e r  c o u r t ' s  d e c i s i o n ,  it w i l l  h a v e  
a b r o a d  impact on l i c e n s i n g  a g e n c i e s  a n d  p r o f e s s i o n a l  ass oci a t i o n s  
w h i c h  r e s tri ct advertising.

Cu r r e n t  T r e n d s : What do A l a s k a n  m e m b e r s  of c e r t a i n  p r o f e s s i o n a l
g r o u p s  s a y 1?

The D e p a r t m e n t  w r o t e  t o  n i n e t e e n  s e l e c t  m e m b e r s  o f  various p r o­
fes s i o n a l  a s s o c i a t i o n s  a n d  agencies. A n  i n - d c p t h  survey was not 
c o n d u c t e d  n o r  w a s  a r a n d o m  s a m p l i n g  o f  the o c c u p a t i o n a l  groups 
attempted. T h e  i n q u i r i e s  w e r e  d i r e c t e d  to the c h a i r m a n  o r  p r e s­
ident o f  the a g e n c y  o r  a s s o c i a t i o n ,  on the a s s u m p t i o n  that these
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i n d i v i d u a l s  w o u l d  be aware o f  t h e i r  coll eagues* opi nions. It 
was a s s u m e d  th at w h i l e  this w o u l d  not r e s u l t  in a c o n s e n s u s  of 
opinion, i t  w o u l d  r e p r e s e n t  the m a j o r i t y  interest.

A  c o p y  o f  the p r o p o s e d  draft was e n c l o s e d  w i t h  the letter. The 
i n d i v i d u a l s  w e r e  a d v i s e d  that the D e p a r t m e n t  w o u l d  c a l l  t h e m  for 
v e r b a l  c o m m e n t  a n d  that w r i t t e n  c o m m e n t s  w o u l d  be appreciated.
E i g h t  w r i t t e n  r e p l i e s  h a v e  b e e n  received; s i x  from p e rsons c o n­
t a c t e d  and t w o  u n solicited, b o t h  dentists. T e l e p h o n e  c o n t a c t  has 
b e e n  m a d e  w i t h  six o f  those remaining.

T h e  r e s p o n s e  h a s  been, as p r e d i c t e d  g e n e r a l l y  negative. The most 
f r e q u e n t l y  p r e s e n t e d  argum ent has b e e n  t h a t  the q u a l i t y  o f  s e r vice 
w i l l  d e t e r i o r a t e ,  w h i c h  was e x a m i n e d  e a r l i e r  in thi s paper. It 
w a s  n o t e d  b y  one p erson that there does not a p p e a r  t o  be any 
im p e t u s  f r o m  w i t h i n  the p r o f e s s i o n  f o r  el:.minating o r  r e l a x i n g  the 
r e s t r i c t i o n s  on a d v e r t i s i n g  w i t h  the c o n c l u s i o n  that the status 
q u o  is a d e q u a t e l y  s e r v i n g  the p r o f e s s i o n a l  community.

A n o t h e r  i n d i v i d u a l  c o m m e n t e d  that the r e s t r i c t i o n s  on a d v e r t i s i n g  
w e r e  a n  e f f e c t i v e  means o f  p o l i c i n g  the industry. T h e  r e a s o n i n g  
b e i n g  that s i n c e  client referrals  are by w o r d - o f - m o u t h  only, the 
less c o m p e t e n t  are soon w e e d e d  out.

T h i s  is e s s e n t i a l l y  the a r g u m e n t  w h i c h  w a s  e x a m i n e d  u n d e r  the s u b­
hea d i n g ,  a d v e r t i s i n g  allows the u n s c r u p u l o u s  to e a s i l y  deceive the 
u n w a r y  consumer.

A  B a r  A s s o c i a t i o n  repres e n t a t i v e  i n d i c a t e d  that the B a r  x*ill make 
w r i t t e n  c o m m e n t s  w h i c h  w i l l  p r o b a b l y  be c a u t i o u s l y  a p p r o v i n g ,  at 
least in concept. It appeared that its m e m b e r s h i p  is a l r e a d y  
c o n s i d e r i n g  r e l a x i n g  a d v e r t i s i n g  p r o h i b i t i o n s ,  but is not r e a d y  to 
e n d o r s e  o r  a p p r o v e  an "all o r  n o t h i n g  p r o p o s a l . "  The B o a r d  of 
G o v e r n o r s  w i l l  p r e p a r e  its comments w h e n  it meets l a t e r  this month.

A  s i m i l a r  r e s p o n s e  was made b y  a r e p r e s e n t a t i v e  o f  the Board of 
R e g i s t r a t i o n  f o r  Archit e c t s ,  Engi neers a n d  L a n d  Surveyors. He 
c a u t i o n e d  th at his remarks were his own o p i n i o n  a n d  t h a t  the 
B o a r d  w o u l d  r e v i e w  the proposal at its F e b r u a r y  m e e t i n g  and adopt 
a position.. He i n d i c a t e d  that ho p e r s o n a l l y  b e l i e v e d  the current 
s t a t u s  is a d e qua te but that f e deral a c t i o n  m a y  h a v e  less desirable 
i s s u i t s  than t i m e l y  state action.

C o n c l u s i o n

C o n s u m e r  i n t e rests are b e i n g  i n c r e a s i n g l y  recogni zed. N a t i o n a l l y  
t h e r e  is a  s t r o n g  curr ent t r e n d  t o w a r d  r e d u c i n g  o r  e l i m i n a t i n g  
b u s i n e s s  r e g u l a t i o n  w h i c h  cannot be p r e c i s e l y  and s o u ndly justified.
T h e  f e d e r a l  g o v e r n m e n t  has c l early i n d i c a t e d  that in those instanc es 
w h e r e  the s t a t e s  fail to initiate n e e d e d  r e g u l a t o r y  reform, it w i l l  
s t e p  in a n d  do so. Alask a ' s  consume rs are n o  less h a r m e d  than consume rs 
in o t h e r  states by unnecessary, i n f l a t i o n a r y  g o v e r n m e n t a l  i n t e r­
ference in free e c o n o m i c  enterprise.



The issue o f  a d v e r t i s i n g  by p r o f e s s i o n a l s  is o n e  w h i c h  s h o u l d  be 
ad d r e s s e d  in a  p u b l i c  forum. The State has a v e r y  s i g n i f i c a n t  stake 
in b o t h  the s u b s t a n c e  o f  change, a nd in the w a y  it is imple mented.
The p r o p o s e d  b i l l  is n o t  c o n s i d e r e d  to be in "best f i n a l  form". M a n y  
issues are i n v o l v e d  w h i c h  m u s t  be determined. The v e r y  l a n g u a g e  o f  
the b i l l  r e c o g n i z e s  t h i s  in the p h r a s e  "tru thful advert i s i n g " .  Obvio u s l y  
some types o f  a d v e r t i s i n g  a r e  not o n l y  u n d e s i r a b l e  but a l s o  c o n t r a r y  
to  the p u b l i c  good. T h e s e  n e e d  to be d e f i n e d  in the b e s t  i n t e r e s t s  o f  
b o t h  the p r o f e s s i o n a l s  a f f e c t e d  a n d  the c o n s u m i n g  public.
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