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Law

For an Act entitled:

BE IT E N A C T E D  RY THE L E G I S L A T U R E  OF THE STATE O F  ALASKA:

* S e c t i o n  1. AS 24.20 .060 is a m e n d e d  by adding a n e w  p a r a g r a p h  to read:

(8) to litigate in b e h a l f  of the l e gislature during the 

i n t e r i m  b e tween sessions, if a u t h o r i z e d  by a m a j o r i t y  vote of nhe full 

m e m b e r s h i p  of the council, as follows:

(A) initiate civil action to enforce l e g i s l a t i v e  srib-

p o e n a s ;

(R) i ntervene or a p pea r as amicus curiae in any case 

in w h i c h  the power or r e s p o n s i b i l i t y  of the l egislatur e is placed 

in issue;

(C) d efend  legislators, l e g i s l a t i v e  officers or 

employees, and legis l a t i v e  a gencies in actions b r ought against 

them in which the v a l i d i t y  of their offic i a l  acts or p r o c e e d i n g s  

are p l a c e d  in issue.
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Congress now depends on the executive branch’s Justice Department 
for its legal services. Both branches would be better served 

i f  Congress had its own legal counsel.

Dy D o ro ih y  S e lle rs

T HE NEED C F  Cong r e s s  for legal  se r v i c e s  is b e y o n d  
que s t io n ,  it is e v i d e n t  f rom Loth  t h e  v o l u m e  a n d  
s u b s t a n c e  of  p re s en t-day  l i t i g a t i on  i n v o l v i n g  m e m ­

bers, off icers, e n d  c om m i t t e e s  of  Cong re s s .  T h e  Joint 
C om m i t t e e  o n  C on g r e s s i o n a l  O p e r a t i o n s  in  its f inal 
r e po r t  for t h e  N in e ty- four t h  Cong r e s s  (December  31, 
29/6) i d e n t i f i e d  m o r e  t h a n  for ty  p e n d i n g  ca s e s  " o f  
v i ta l  i n t e r e s t  to  th e  C on g r e s s . ” T h e  r epo r t  l ists ninety- 
e i g h t  s e n a t o r s  a n d  r e p r e s e n t a t i v e s  w h o  h a d  a s s um ed  
l i t i g a t i v e  as w e l l  as  le g i s l a t i v e  r e spon s ib i l i t i e s .

These cases freq u en tly  ra ise core governm en ta l and 
con stitu tion a l issues. Th ree from  the Un ited  States 
Court o f A ppea ls fo r the D istrict o f  C o lum b ia C ircuit 
i llu s tra ta  the po in t:

1. In  U n i t e d  S t a t e s  v. A m e r i c a n  T e l e p h o n e  a n d  
T e l e g r a p h  Company ,  551 F. 2d 384 (19~o), a c o n g r e s ­
s i o n a l  s u b c o m m i t t e e  i n v e s t i g a t i n g  th e  s c o p e  of  w a r ­
r a n t l e s s  w i r e t a p p i n g  for  a l l e g e d  n a t i o n a l  s e c u r i t y  
r e a s on s  s u b p o e n a e d  f r om  A.T.PT.  al l wire-tap r e qu e s t  
le t t e r s  Sant to it o r  its s u b s i d i a r i e s  by  th e  Fede r a l  
B u r e a u  o f  I n v e s t i g a t i o n .  B ec a u s e  th e  W h i t e  H o u s e  
f e a r ed  p u b l i c  d i s c l o s u r e  o f  t h e  s u b p o e n a e d  docu- 
m e r i ' s ,  t iw  U n i t e d  S ta tes ,  rep i* \ sen ted by  th e  D e p a r t ­
m e n t  of Just ice,  s u e d  A.T.&T. to e n j o in  c om p l i a n c e  
w i t h  t h e  s u b p o e n a .  Rep.  Jo hn  Moss,  t h r o u g h  p r iv a te  
c oun s e l ,  i n t e r v e n e d  for h im s e l f  a n d  on  b e h a l f  o f  ti e 
c o m m i t t e e  a n d  th e  H o u s e  of R ep re sen t a t i v e s .  On  ap- 
ur'-il f rom a d i s t r i c t  c ou r t  d e c i s i o n  la rg e ly  f a vo t abU  to 
t h e  p la in t i f f ,  t h e  cour t ,  c h a r a c t e r i z i n g  t h e  a c t i o n  as " a

porten tous clash between the execu tive  and leg is la t iv e  
b -anches," rem anded w ithout d e c is io n  in  Decem ber o f 
197G in  the hope that the parties m ig h t settle the case. 
But those negotiations fa ile d , and th e  cou rt reheard  the 
case in June o f 1977.

2. In Ciar.’c v. Vnleo, 559 F. 2d 642 (1977), R a m s e y  
Clark, a n  un s uc c e s s f u l  c a n d i d a t e  fo r  t h e  D em o c r a t i c  
par ty’:: senator ia l n om ina t i o n  in N e w  York, c h a l l e ng ed  
t h e  con s t i t u t i o n a l i t y  of t h e  p r o v i s i o n s  of  th e  F e d e r a l  
E l e c t io n  C am p a ig n  Act u n d e r  w h i c h  a  s i ng l e  h o u s e  o f  
Cong r e s s  may  d i s a p p r o v e  r e g u l a t i o n s  p r o m u l g a t e d  b y  
t h e  F ed e r a l  E l e c t io n  C om m i s s i o n .  T h e  s e c r e t a ry  of  t h e  
S en a t e  a n d  t h e  c le rk of t h e  H o u s e  o f  R e p r e s e n t a t i v e s  
w e r e  n a m e d  d e f end an t s .  Ea ch  w a s  r e p r e s e n t e d  b y  p r i ­
v a t e  counse l .  Ov e r  t h e i r  ob j ec t io n ,  t h e  Un i t e d  S t a t e s ,  
r e p r e s e n t e d  by t h e  D ep a r tm en t  o f  Jus t i ce ,  i n t e r v e n e d  
on  t h e  s i d e  of p la in t i f f  o n  b e h a l f  o f  t h e  p r e s i d e n t  a n d  
e x e cu t i v e  b r anch .  F ive  c o n s t i t u t i o n a l  q u e s t i o n s  w e r e  
ce r t i f i ed to  the  cou r t  of a p p e a l s  e n  b a n c  p u r s u a n t  t o  t h e  
u n i q u e  jud ic ia l  r ev i ew  p r o v i s i o n s  o f  t h e  act. In J a n u a r y  
of 197?  Lae cou r t  d i sm i s s e d  the c a s e  for lack of  a r i p e  
c a se  c r c o n t r o v e r s y  w i t h i n  t h e  m e a n i n g  of  Ar t i c l e  111 o f  
t h e  Con s t i t u t i o n .  T h e  S u p r e m e  C o u r t  a f f i rm ed  t h e  
j u d gm e n t  in  C la rk  v. Kim/net t in  J u n e  (97 S.Ct. 2667).

3, Ve l lums  v. Powel l ,  561 F. 2d 242 (1977), a r o s e  
f rom t h e  1971 May  Week  d e m o n s t r a t i o n s  in th e  D is t r i c t  
of Col umb ia .  On  May 5 a p p r o x im a t e l y  tw e l v e  h u n d r e d  
p e o p l e  ussemb'wd on  t h e  s t ep s  o f  t h e  Cap i t o l  to h e a r  
s p e e c h e s  by  m em b e r s  of  t h e  H o u s e  of R ep r e s en t a-
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tfoes and to present them with a "peoples’ peace treaty." 
Tho D istrict of Columbia po lice  and the Capitol police 
d isso lved  the assemblage by arresdng the participants. A  
d istric t cou rt ju ry  aw arded Rep. R ona ld  D e llum s , a 
schedu led speaker at the disrupted meeting, $7 ,500  fo r 
the invasion  o f  his First Amendment rights. Representa­
tive D e llum s had privat.B counsel. The Capito l po lice 
ch ie f, w ho was found jo in tly  and severa lly  liab le  fo r the 
awarrt w ith the D istrict o f Colum bia po lice chief, was 
represented by the Justice Department. The court o f ap­
pea ls a ffirm ed  the ju ry ’s find ings o f lia b ility  but re­
m anded fo r a reduction o f damages.

C ong ress D epends on the Justice D epa rtm en t
A t  p r e s e n t  le ga l  se rv ic e s  f o r Cong r e s s  a rc  p r o v i d e d  

ad hoc ,  p r im a r i l y  b y  t h e  D e p a r tm e n t  o f  Ju s t i ce  a n d  to  a 
l e s s e r  e x t e n t  b y  p r i v a t e  c ou n s e l .  D u r i n g  t h e  p e r i o d  
1971—75 t h e  D e p a r .m e n t  of j u s t ic e  d e f e n d e d  m em b e r s ,  
of f icers,  em p lo y e e s ,  o r  a g en c i e s  of  C ong r e s s  in  a p p r o x ­
im a t e l y  s i x t y  cases.  T h e  ca se s  a b o v e  i l l u s t r a t e  t h e  in- 
e x p e d i e n c e  o f  c o n g r e s s i o n a l  r e l i a n c e  on  th e  D ep a r t ­
m e n t  o f  Jus t i ce .  In  e a ch  th e  d e p a r tm e n t  n o t  o n l y  fa i l ed 
to r e p r e s e n t  a r e c o g n i z a b l e  c on g r e s s i o n a l  i n t e r e s t  b u t  
a p p e a r e d  i n  o p p o s i t i o n  to "t.

T h e  d e p a r tm e n t ' s  r e p r e s e n t a t i o n  of C o n g r e s s  is 
f o u n d e d  m o r e  in  c u s t om  t h a n  s ta tu te .  2 U.S.C. §118 
e m p o w e r s  t h e  d e p a r tm e n t  to d e f e n d  t h e  of f ice rs of 
C on g r e s s  a g a i n s t  c l a im s  re la t i ng  to th e i r  of ficial du t ie s .  
T h e r e  is n o  c om p a r a b l e  s t a t u t o r y  a u t h o r i t y  for  t h e  d e ­
p a r t m e n t ’s r e p r e s e n t a t i o n  of c on g r e s s i o n a l  m em b e r s  
a n d  c om m i t t e e s .  F o rm e r  A t t o r n e y  Gene r a l  E dw a r d  H. 
Lev i  c h a i a c t e r i z e d  th a t  r e p r e s e n t a t i o n  a s  a m a t t e r  of 
c om i t y  r a t h e r  t h a n  as  a n  ab s o l u t e  ob l iga t i on .

T h e  d e p a r tm e n t  m a y  h av e  d i s c r e t i o n  to r e p r e s e n t  
C on g r e s s  u n d e r  2b U.S.C. §§ 517 a n d  513, w h i c h  a u ­
t h o r i z e  t h e  a t t o r n e y  g en e r a l  to c o n d u c t  l i t i ga t i on  in  
w h i c h  t h e  '‘U n i t e d  S t a t e s ” h a s  a n  in te res t ,  b u t  t h e  
d e f i n i t i o n  o f  "U n i t e d  S t a t e s "  h a s  p r o v e d  e lus ive .  In  
United States v .A .T .&T.  a n d  C la r k  v. Va le o  t h e  d e p a r t ­
m e n t  a p p e a r e d  as  p l a ;ri t i ff o r  i n t e r v e n o r- p l a i n t i f f  
" U n i t e d  S t a t e s "  s o l e l y  on  b e h a l f  o f  t h e  e x e c u t i v e  
b r a n c h  in  o p p o s i t i o n  to the  ‘leg i s la t ive .  Yet, i n  d e f e n d ­
i ng  th e  e x e c u t i v e  b ranch ,  j u s t i c e  has  a r g u e d  w i t h  per- 
f-'ct i n c o n s i s t e n c y  th a t  a n  a c t i o n  w h i c h  p i t s  t h e  le g i s l a ­
t ive b r a n c h  ag a i n s t  t h e  e x e c u t i v e  c a n n o t  p r e s e n t  a ca se  
or c o n t r o v e r s y  b e c a u s e  th e  "U n i t e d  S t a t e s” a p p e a r s  on  
Loth s i d e s  of  t h e  i s sue .  (Star ts v. Ly/in, D.D.C. No. 
7 5-0551, d i sm i s s e d  by  sti p u l a t i o n  N o v em b e r  2G, 1975.)

T h e  o c c a s i o n s  on w h i c h  t h e  d e p a r tm e n t  d o e s  no t  
r e p r e s e n t  o r  ac t iv e ly  o p p o s e s  c on g r e s s i o n a l  in t e r e s t s  
re f lec t  ' h e  i n d i s p u t i b l e  fact th a t  its p r im a r y  r e s p o n ­
s i b i l i t i e s  a n d  loya l t i es  r u n  to t h e  e x e c u t i v e  b r an ch .  
T h i s  r a i s e s  a q u e s t i o n  as to t h e  a p p r o p r i a t e n e s s  of th e  
p.-'sent a t t o rney-cl .en t  r e l a t i o n s h i p  b e tw e e n  th e  d e ­
p a r tm e n t  a n d  Cong r e s s  u n d e r  t h e  d o c t r i n e  of s e p a r a ­
t i o n  of p ow e r s .  The  effect ive o p e r a t i o n  of  the  d o c t r i n e  
re cu i r e s ,  if n e t  e t e r n a l  v ig i l an ce ,  at l east  c o n t i n u i n g  
• r  ; j i cio' i  o n  t h e  part of each  b r a n c h  t ow a rd  t h e  o ther s .

The present system o f pnrfKIIng legal services for 
Congress primarily through the executive branch can­
n o t be reconc iled  with the doctrine of separation  of 
pow ers: it leaves Congress p e rp e tu a lly  unp repa red  fo r 
the increas ing ly  frequen t and ines tim ab ly  im portan t 
occasions w hen it m ust ju d ic ia lly  p rotect its p re roga ­
tives from  execu tive branch in roads .

The situation is eq u a lly  uncom m endab le  from  the 
departm en t’s v iew po in t. Its som etim es congress iona l 
c lien t is assured a second-c lass status in  re la t io n  to its 
p rin c ip a l c lien t, th e  executive branch.

Congress Needs Its  Ow n C ounse l
The ob jective s h o u ld  be to assure the un in te rrup ted  

ava ilab ility  o f  leg a l services fo r  Congress, regard less o f  
the nature o f the case. T o  expand the ro ie  o f p rivate 
counse l is to perpetuate a m akesh ift so lu tio n  to an 
un rem itting p rob lem . In  add ition , p rivate counse l are 
expensive and , w hen  retained case by case, necessarily  
lack a com prehensive perspective o f the p rob lem s and 
po lic ies o f cong ress iona l lit ig a tion .

Recen t  C on g r e s s e s  h a v a  c o n s i d e r e d  p r o p o s a l s  for 
e s t a b l i s h i ng  a s o u r c e  of r e p r e s e n t a t i o n  w i t h i n  t h e  C on ­
gress . T h e  p r i n c i p a l  m e a s u r e s  h a v e  b e e n  S. 2731, 
w h i c h  w o u l d  h a v e  e s t a b l i s h e d  a n  Office of  C on g r e s ­
s i ona l  Lega l  C o u n s e l  a n d  w a s  p a s s e d  in t h e  Ninety- 
four t h  Cong re s s  b y  t h e  S en a t e  b u t  no t  a c t e d  on  b y  t h e  
House, and,  in  the  Ninety-fifth Congress,  Ti t l e  II ("Con- 
grassional  Legal C o u n s e l ”) o f  S. 555, the Pub l i c  Officials 
In tegr i ty Act  of  1977, w h i c h  p as s ed  the S e n a t e o n  June 27 
a n d  is n ow  und e r  c on s ide r a t i on  in  the  House .

T h e s e  p r o p o s a l s  w o u l d  e s t a b l i s h  w i t h i n  Cong r e s s  a 
p e rm a n e n t  Office  o f  C ong r e s s i o n a l  Legal Coun s e l .  Tho  
le ga l  c o u n s e l  w o u l d  b e  a p p o i n t e d  j o i n t l y  b y  t h e  
S p e a k e r  of th e  H o u s e  a n d  t h e  p r e s i d e n t  pro  tempore  o f 
t h e  S en a t e  w i t h o u t  r e g a r d  to po l i t i c a l  a f f i l i a t ion  a nd  
so le l y  o n  t h e  b as i s  of  f i t nes s  to p e r f o rm  t h e  d u t i e s  of  
office. T h e  c ou n s e l ,  in  tu rn ,  w o u l d  a p p o i n t  n e c e s s a r y  
a s s i s t a n t s  on  th e  s a m e  me r i t  bas is .

A p ro f e s s io na l  l a w  off ice s e r v in g  t h e  en t i r e  Cong re s s  
w o u l d  h ave  b e n e f i t s  b e y o n d  p r o v i d i n g  n e e d e d  r e p ­
r e s en t a t i o n  for l i t i g a t i o n  p u rp o s e s .  Ideal ly,  l i t i g a t i on  is 
the  las t  s t ep  in  t h e  p r o c e s s  o f  p r o v i d i n g  legal  se rv ice s .  
T h e  ea r l i e r  par t  o f  t h e  p r o c e s s— g iv ing  a d v i c e  a n d  
c o u n s e l— is a im e d  a t  a v o i d i n g  l i t i ga t i on  a n d  f o rm u l a t ­
ing p o s i t i o n s  t h a t  a r e  l eg a l l y  as  well  as po l i t i c a l l y  
s o und .  T h e  s o u r c e s  o f  a d v i s o r y  a n d  l i t i ga t ive  se rv ic e s  
to  Cong re s s  n o w  a r e  b ' f u r c a t e d :  th e  a d v i s o r y  f u n c t i o n  
is d i s t r i b u t e d  a m o n g  the  v a r i o u s  c om m i t t e e  c o u n s e l  
(wi th a c o n s e q u e n t  u n e v e n n e s s  of  qua l i t y  f r om  c o m ­
m i t te e  to commit t ee) ;  th e  l i t i g a t i v e  f u n c t i o n  is jo in t ly  
d i s c h a r g e d  by t h e  D e p a r tm e n t  o f  ju s t ic e  a n d  p r i v a t e  
c oun se l .  T h e  e s t a b l i s hm e n t  of a n  Off ice o f  C o n g r e s ­
s i ona l  Legal C ou n s e l  w o u l d  p r o v i d e s  un i ta ry ,  n o n p a r ­
t i san s o u r c e  for a d v i s o r y  a n d  l i t i ga t i ve  legal  se rv ice s .  
But  the  c o n g r e s s i o n a l  legal  c o u n s e l  w ou l d  no t  d i s p l a c e  
ex i s t i ng  c om m i t t e e  c oun s e l .  R a t h e r  he w o u l d  b e  a u ­
tho r i z ed  to adv i s e ,  c on su l t ,  a nd  co-opera te  w i t h  a ny
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Qoyi m i/tea or subcommittee regarding the use of con- 
. gressional investigative powers.

In  l i t i g a t i o n  t h e  p r o p o s a l s  w o u l d  e m p o w e r  t h e  c o n ­
g r e s s i o n a l  le g a l  cou t i se l  o n  d i r e c t i o n  f rom Cong re s s  (1) 
t o  in i t i a te  c iv i l  a c t i o n s  t o  enfo rc e  c o ng r e s s i o n a l  s u b ­
poena s ,  (2) to d e f e n d  con g r e s s i o n a l  i n d i v i d u a l s  or  e n ­
t i t ies i n  p e n d i n g  a c t i o n s  i n  w h i c h  t h e  v a l id i t y  of th e i r  
o ff icial  a c t s  o r  p r o c e e d i n g s  w a s  p l a c ed  in  i s sue,  a n d  (3) 
to i n t e r v e n e  o r  a p p e a r  as a m i c u s  c u r i a e  in  a n y  ca se  in  
w h i c h  t h e  p o w e r s  a n d  r e s pon s i b i l i t i e s  of Cong re s s  a r e  
p l a c e d  i n  i s sue .  In  a d d i t i o n ,  S. 555 a u t h o r i z e s  t h e  
counsel, to  r e p r e s e n t  Cong r e s s  in  p r o c e e d i n g s  i n v o l v ­
ing  u s e  im m u n i t y  for  p e r s o n s  w h o  tes t i fy  b e fo r e  C o n ­
g re s s  p u r s u a n t  to  18 U.S.C.  §§ 6002 a n d  6005.

T h e  p r im a r y  s u b s t a n t i v e  d i f f e rence  b e tw e e n  S. 555 
a n d  S. 2731 is t h a t  t h e  f o rm e r  w o u l d  no t  a l l ow  th e  
c o n g r e s s i o n a l  l e g a l  c o u n s e l  to  c o m m e n c e  l e g a l  
a c t i o n s— o th e r  t h a n  t h o s e  a g a i n s t  n o n g o v e r nm en t a l  
p a r t i e s  to  e n f o r c e  c o n g r e s s i o n a l  s u b p o e n a s— w h i l e  t h e  
la t t e r  w o u l d  a u t h o r i z e  h im  to b r i ng  su i t  to  ‘‘re qu i r e  an  
off ice r o r  e m p l o y e e  of t h e  e x e c u t i v e  b r a n c h  of th e  g ov ­
e r nm en t  to ac t  i n  a c c o r d a n c e  w i t h  th e  C on s t i t u t i o n  a n d  
l aw s  o f  t h e  U n i t e d  S t a t e s . "

S u p r e m e  C o u r t  D r a w s  D is t i n c t i o n
I n B u c k l e y  v. Va l eo ,  424 U.S. 1 (1976), t h e  C ou r t  h e l d  

tha t  t h e  F ed e r a l  E l e c t io n  C om m i s s i o n  c ou l d  n o t  c o n ­
s t i t u t i o n a l l y  e x e r c i s e  t h e  e n f o r c em e n t  p ow e r s  c o n ­
fe r re d  o n  t b e c a u s e  o f  t h e  e x c l u s i o n  of t h e  p r e s i d e n t  
f rom p a r t i c i p a t i o n  in  t h e  a p p o i n tm e n t  of a ma jo r i ty  of 
its m em be r s .  T h e  Cou r t  d r e w  a d i s t i n c t i o n  b e tw e e n  a 
p ow e r  " e s s e n t i a l l y  of a n  i n v e s t i g a t i v e  a n d  i n f o rma t i v e  
na tu r e ,  fa l l in g  in  t h e  s am e  ca te go ry  as t h o s e  p ow e r s  
w h i c h  C on g r e s s  m i  ght d e l e g a t e  to o n e  of  its o w n  c o m ­
m i t t e e s "  a n d  t h e  p o w e r  to s e e k  jud ic ia l  e n f o r c em en t  of 
n l aw  of  t h e  U n i t e d  S ta tes .  T h e  fo rme r  m ay  be exe r c i s ed  
by p e r s o n s  a p p o i n t e d  w i t h o u t  p r e s i d e n t i a l  p a r t i c i p a ­
t ion; t h e  la t t e r  m ay  not.

T h e  C ou r t  s t a t ed :  " T h e  c o m m i s s i o n ’s e n f o r c em en t  
powe r ,  e x em p l i f i e d  by  its d i s c r e t i o n a r y  p ow e r  to se ek  
jud ic ia l  rel i ef,  is a u t h o r i t y  th a t  c a nn o t  po s s ib ly  be r e ­
g a r d e d  as  m e r e l y  i:i a i d  of th e  leg i s l a t iv e  f u n c t i o n  of  
Cong re ss .  A l aw s u i  is th e  u l t im a t e  r em ed y  f o r a  b r e a ch  
of th e  l a w  a n d  it is to t h e  p re s id en t ,  a n d  no t  to the  
Cong re s s ,  t h a t  t h e  C on s t i t u t i o n  en t r u s t s  the  r e s p o n s i ­
b i l i ty to  ‘t ak e  Cara  t h a t  t h e  Laws  be fa i th fu l ly  e x e ­
c u t e d . ’ "

Th is  d i s t i n c t i o n  a ffect s  t h e  p ropo s a l s  for e s t a b l i s h ­
ing a c o n g r e s s i o n a .  lega l  counse l .  Both S. 2731 a n d  S. 
555 w o u l d  a u i h o r i  ie th e  c ou n s e l  to b r i ng  civil a c t i o n s  
to e n fo r c e  c o n g r e s s i o n a l  s u b p o e n a s  a n d  o rders .  C on ­
gress  n o w  h a s  tw e  m e t h o d s  for h a n d l i n g  c o n t em p t  of 
Cong re s s  e ss e s .  It .nay re fe r  t h em  to the  U n i t e d  S ta tes  
n t t o rn e j  to c r im i n a l  p r o s e c u t i o n  as a m i s d em e a n o r  
p u r s u a n t  t r  2 U.S C. §§ 192, 191, or it m ay  b r i n g  t h e  
con t c i a i . o r  o tr i al  b e fo re  Cong res s ,  a l t h o u g h  th i s  p r o ­
c e d u r e  h a s  no t  b e e n  u s ed  s i n c e  1915.

Th e  con. •‘js-.Tpial c o n t em p t  c.ews i n ev i t a b ly  a r i se

. - -  . • - _ t  —- f .  '»V . ' T-TtTT- s • ■f’’- '
from the use of the congressional investigative power. 
F o r  th is reason it appears that a ccngressiona lly ap ­
po in ted  lega l o ffice r may constitu tion a lly  bring a c iv i l  
action in  support o f that pow er, and this c o u ld  be 
"rega rded  as m ere ly in a id  o f  the leg islative fu n c tio n s  
o f  C ong ress ."

The p roposa ls w ou ld  em pow er the cong ress iona l 
lega l counse l to undertake the defense o f cong ress iona l 
comm ittees and personne l in  cases in  which the v a lid ­
ity  o f th e ir o ffic ia l actions was p laced in  issue. As th is  
w ou ld  be in a p rev iou s ly  file d  action, the c o u n se l 
w ou ld  not be invo lved  in  the discretionary dec is ion  to  
institu te  lega l proceedings.

, Because the counse l’s re sponsib ility  w ou ld  be l im ­
ited  to the defense o f pend ing challenges to o f f ic ia l 
cong ress iona l actions, it m ay be construed as s u p p o r­
tive o f the leg is la tive func tion  o f Congress rather th an  
as an invasion  o f the p res id en tia l power. This c o n c lu ­
s ion  is fo rtified  by the p ractica litie s o f the s itu a tion—  
exem p lified  by C la rk  v. Va leo— in  which the D ep a rt­
ment o f Justice dec lined to represent a cong ress iona l 
de fendant. Su re ly  Congress m ay appoint a re p la c e ­
m ent counse l in that s ituation .

Coun s e l  Also M ay  Be F r i e n d  o f  th e  Court
Bo th  p ropo sa l s  w ou l d  a l l ow  t h e  cong re ss iona l  l e g a l  

c o u n s e l  to i n t e rv ene  or  a p p e a r  as am icu s  c u r i a e  i n  
ca se s  c h a l l e n g i n g  tho con s t i t u t i o na l i t y  of any l a w  o f  
t h e  U n i t e d  S ta tes  in  w h i c h  t h e  U n i t e d  Slates is a p a r t y .  
I n t e r v en i n g  a n d  a pp e a r i n g  a s a m i c u s  curiae are t o t a l l y  
d i f i e r e n t  u nd e r t a k in g s  A n  a m i c u s  cu r i ae  is not  a p a r t y  
t o  t h e  l i t i g a t i on  a n d  i n d e p e n d e n t l y  cannot  r e que s t  a n y  
f o rm  of relief. T h u s  an a p p e a r a n c e  am ic u s  cur ia e  c o u l d  
n o t  i n f r i nge  a n  th e  execu t i ve ' s  p o w e r  to seek j u d i c i a l  
relief.

In cont ras t ,  an  i n t e r v e no r  is a p a r t y  to the ac t i on  a n d  
ab l e  to re qu es t  a ny  a p p r o p r i a t e  re l i e f  a nd  to be b o u n d  
b y  th e  u l t im a t e  j u d gm en t .  T h e r e  is n o  way  of  p r e d i c t ­
in g  w h e t h e r  a c on s t i t u t i o n a l  c h a l l e ng e  to a n  a c t  o f  
Cong r e s s  wil l  c ome  f rom a p la in t i f f  seeking d e c l a r a ­
to ry  re l i e f  or f rom a d e f e n d an t  cha rg ed  wi th v i o l a t i n g  
t h e  act. T h e  r igh t  to i n t e r v e n e  in  suppo r t  of t h e  c o n ­
s t i t u t i on a l i t y  of a l aw  o f  t h e  U n i t e d  States may  c a r r y  
w i t h  it th e  d i s c r e t i on a ry  p o w e r  *o appe a r  as p l a i n t i f f  
s e e k i n g  jud ic ia l  relief.

T h e  p ro v i s i o n s  by  w h i c h  t h e  cong re ss i ona l  l e g a l  
c o u n s e l  may  be d i r e c te d  to  i n t e r v ene  or a p p e a r  a s  
a m i c u s  c u r i a e  a re  c lea r  a t t em p t s  to pro tec t C o n g r e s s  
a g a i n s t  th e  exc e ed i n g l y  ra re  s i t u a t i o n  when  the e x e c u ­
t i ve  b r a n c h  choose s  r o t  to  d e f e n d  all or par t  of t h e  
c on s t i t u t i o n a l i t y  of a s t a t u t e .  T h i s  s i tua t ion in fact o c ­
c u r r e d  in BuckJey v. Vnlco. T h e  Depa r tmen t  of J u s t i c e  
f i l ed  tw o  brief s in the  S u p rem e  Cour t,  one on b eh a l f  o f  
t h e  d e f e n d a n t  a t t o r n e y  g a i u r a l  a nd  a s e cond  a m i c u s  
b r ie f  th a t  a rg u ed  aga i n s t  t h e  c on s t i t u t io na l i ty  of t h e  
g r an t  o f  e n f o r c emen t  p ow e r s  to t h e  Federal F l e c t i o n  
C om m i s s i o n .  T h e  c on g r e s s i o n a l  in te r es t  in  tha t  c a s e  
r .nu ld h a v e  b e e n  p r o t e c t e d  w i t h o u t  in f r i n g in g  o n
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om /cus curias rather than as an intervenor. '
But provisions like that in S. 2731 that rvould au­

th o rize  the cong ress iona l leg a l counse l to in stitu te  ac­
tions against the executive branch to com pe l it to act 
in  accordance w ith  the Constitu tion  and law s o f the 
Un ited  States w ou ld  appear to be unsa lvageab le  in  
lig h t o f  BuckJey v . V a leo .

C ha llen ges by In d iv id u a l M em bers oF C ongress 
BuckJey v. VaJeo does not fo rec lo se  the p o ss ib ility  

that an in d iv id u a l m em ber o f Congress m ay b ring  su it 
against the execu tive branch. M embers o f  Congress, 
a lth ou g h  o ffice rs  o f  the U n ited  States, are ou ts ide the 
scope o f  the appoin tm ents c lause because the C onstitu ­
tion  exp re ss ly  p rov id e s the m ethod fo r  th e ir se lection . 
T he  Sup rem e C ourt has never addressed the question 
o f  the s tand ing  o f in d iv id u a l members o f the leg is la tive  
b ranch  to  seek ju d ic ia l re lie f  from  actions taken by 
m em bers o f the executive b ranch . C ircu it cou rt d ec i­
s ion s , h ow eve r, h o ld  the m em ber-p la in  tiff to the stand­
ing  requ irem ents app lic ab le  to a ll o ther p la in t if fs— the 
m em ber m ust dem onstra te a spec ific  nonspecu la tive  
pe rsona l in ju ry  in  fact. H a rring ton  v. 3u sh ,  553 F. 2d 
190 (D C. C ir. 1977); Harring ton  v. S ch les inger, 528 F. 
2d  455 (4th C ir. 1975); Hoit zman  v. S ch les inger, 484 F. 
2d 1307 (2d  C ir. 1974).

T h e  n a r r o w  a rea  i n  w h i c h  m em b e r s  of  Cong r e s s  d o  
h a v e  s t a n d i n g  to  c h a l l e n g e  e x e c u t i v e  b r a n c h  a c t i o n  is 
i l l u s t r a t e d  by  tw o  cases,  a ga i n  f r om  th e  D is t r i c t  of Co­
l um b i a  C i rcu i t .  In  K e n n e d y  v. S am p s o n ,  511 F. 2d 430 
(1974), Sen .  E d w a r d  K enn e dy  s o u g h t  a d ec l a r a t o r y  
j u d g m e n t  t h a t  the  F am i l y  P r a c t i c e  of M e d i c i n e  Ac t  was  
v a l i d l y  e n a c t e d  d e s p i t e  a p u r p o r t e d  p ock e t  veto.  T h e  
c ou r t  f o u n d  t h e  r e qu i s i t e  i n j u r y— an d  t h e r e fo r e  s t a n d ­
i ng  to  s u e— in  t h e  nu l l i f i c a t i o n  of K e n n e d y ' s  sp ec i f i c  
v o t e  a n d  o f  t h e  c o n g r e s s i o n a l  p o w e r  to o v e r r i d e  a veto.

In dress ier  v. S im o n ,  420 F .Supp .  302 (D.D.C. 1976), 
t h e  th re e- judge  cour t ,  a l t h o u g h  f i n d i n g  for t h e  d e f e n d ­
an t s  o n  th e  mer i t s ,  u p h e l d  th e  s t a n d i n g  of  t h e  plaint if f,  
Rep.  L a r r y  Press le r ,  to  c h a l l e n g e  t h e  Pos t a l  R ev e nu e  
a n d  S a l a r y  Ac t  c f  1967 a n d  tho Ex e cu t i v e  S a l a r y  Cost- 
of-Living A d j u s tm e n t  Act  of  1975 as  v io l a t i v e  of A r t i ­
c le  I. S e c t i o n  6, of th o  Con s t i t u t i on .  C i t i ng  K e n n e d y  v. 
S a m p s o n ,  tira Cou r t  s ta ted,  " a  C o n g r e s sm a n  has  s t a n d ­
i ng  to s u e  by  r e a s o n  of b is  off ice  w h e r e  e x e c u t i v e  a c t i o n  
h a s  im p a i r e d  t h e  e f f icacy of  h i s  vote.  . . . "

L itig a tion  M ust Be D irected by Congress
The p rop o sa ls  fo r estab lish ing an O ffice o f C ong res­

s ion a l Legal C ounse l w ou ld  not a ilow  lit ig a tion  other 
than as d i-ected o r consented to by Congress. Because 
the in d iv id u a l m embers o f Congress are beyond the 
pa le o f  the appo in tm ents clause, the question is why 
cannot the actua l law yering  on beha lf o f  Congress be 
de legated w ithou t v io la tin g  the appoin tm ents clause. 
The answ er is tw o fo ld ,

? : r.;t, as noted ea rlie r. Congress cannot ip o o in t any-

mm

/  V  u / ; /  
V  A -

D oro thy  Se l le rs  p ra c t ic e s  a s  a 
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W a sh ing ton  Univers i ty  in 1969.

one to pe rfo rm  du ties o ther than in aid o f  those func­
tions Congress m ay its e lf ca rry  out. A non leg is la tive  
fu n c tion— fo r  e x am p le , en fo rcem ent o f the law s—  
cannot p rop e rly  be de legated because it is not a p rope r 
congressiona l fu n c tio n . Second , even i f  an  ind iv idu a l 
member o f C ong ress demonstrates stand ing to sue on 
his ow n beha lf, that sh ow ing  is not au tom a tica lly  
transferab le to Congress as an institu tion . £ nd a practi­
cal p rob lem  w ith  ass ig n ing  a cong re ss io n a lly  ap ­
po in ted lega l o ffic e r to rep resen t an in d iv id u a l mem­
ber o f Congress is that the decision on  standing is 
frequen tly— as in  Kennedy  v. S am pson—  inseparab le 
from  the dec is ion  on the m erits and, there fo re , s im p ly  
comes too late fo r  assignm ent to a cong ress iona lly  ap ­
po in ted lega l o ffic e r.

At present the leg is la t iv e  branch is dependent on the 
execu tiveb ranch fo r leg a l services. The arrangem ent is 
inexpedient fo r b o th , p a rticu la r ly  Congress. It has no 
re liab le  source o f rep resen ta tion  fo r ju d ic ia l con fron ta ­
tions with the execu tive  branch. P roposa ls fo r estab­
lish ing  an O ffice  o f C ong ressiona l Legal Counse l are 
lik e ly  to recur as the quan tity  and im portance o f  litiga­
tion in vo lv in g  cong ress iona l interests con tinue to in ­
crease.

W h ile  it is p robab le  that u statute con fe rring  on a 
cong ress iona lly  appo in ted  lega l officer th em ithn rity  to 
sue an executive b ranch member fo r a lleged  errors of 
om ission o r com m iss ion  in en forc ing the law s w ould 
b e s tru ckd ow n  u n d e r the appointm ents c lause , there is 
neverthe less a la rg e  area in w h ich the litig a tive  re­
sp ons ib ilitie s o f a cong ress iona l counse l cou ld  be re­
garded as in c id en ta l to the leg is la tive func tion  and 
ou tside the ap p o in tm en ts  clause.

An add ition a l bene fit to Congress w ou ld  be that of 
merging the a d v iso ry  and litigative sides o f the legal 
services a v a i la b le  to it and o f p ro v id in g  a central 
source fo r an a ly z in g  court and adm in istra tive ru lings 
and recom m end ing  leg is la t iv e  responses.

W h ile  a p rop o sa l fo r  estab lish ing a lega l o ffice in 
Cong ress, w he re  m ore than h a lf Ihe m embers are 
law yers , may have the su pe rfic ia l appearance of carry­
ing coals to N ew castle , in  rea lity  it cou ld  provide 
necessary and now  unava ilab le  legal services to Con­
gress. A
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§ 24.20.060 Le g is l a t u r e § 24.20.060

from  joining o r supporting any partisan political organization, faction 
o r activity which would tend to underm ine the essential nonpartisan 
nature o f  their functions and services. However, this section does not 
restric t the executive director o r members o f  the professional s t a f f  from  
expressing private opinion, reg iste ring o r voting. (§ 5 ch 17 SLA 1960; 
am § 4 ch 126 SLA 1966)

Sec. 24.20.060. Powers. The leg islative council has the fo llow ing 
powers:

(1) to organize and adopt ru les fo r  the conduct o f its business;
(2) to hold public hearings, adm inister oaths, issue subpoenas, compel 

the attendance o f witnesses and production o f papers, books, accounts, 
documents, and testimony, and to have the deposition o f  witnesses Liken 
in a mam er prescribed by court ru le or law fo r  taking depositions in civil 
actions when consistent with the powers and duties assigned to the 
council by §§ 10 — 140 o f this chapter;

(3) to call upon all state o ffic ia ls , agencies and institutions to give fu ll 
cooperation to the council and its executive d irector by collecting and 
furn ish ing inform ation, conducting studies and making 
recommendations;

(4) in addition to providing the adm inistrative services required fo r 
the operation o f the leg islative branch:.

(A ) provide the technical s L if f  assistance in research, reporting, 
d ra fting  and counselling requested by standing, interim and special 
committees and spot research and d ra fting  services fo r individual 
members in conform ity with law and legislative ru les;

(B ) conduct a continuing program  fo r the revision and publication 
o f the acts o f the leg islature;

((') execute a program  fo r the oversight o f the adm inistration and 
construction o f laws by state agencies and the courts through 
regu lations, opinions and ru lings;

(D) Ropcided by § 6 ch 96 S L A  1971.
(K ) operate and maintain the state leg islative re fe rence lib rary ;
(F ) do a ll things necessary to ca rry  ou t leg islative directives and 

law, and tlie duties set out in the un iform  ru les o f the leg islature ;
(5) to exercise control and direction over a ll legislative space, supplies, 

and equipment and permanent leg islative help between legislative 
sessions;

(6) to produce, publish, distribute and to contract fo r the printing o f 
reports, memoranda and other m ateria ls it finds necessary to the 
accomplishment o f its work; and

(7) to lake appropriate action fo r  the preconvening and post session 
work o f  each legislative session including the employment one week in 
advance o f each session o f not more than 10 temporary legislative 
employees. The continuing employment o f  the temporary legislative 
employees is subject to legislative approval when the session convenes. 
(5 G ch 17 SLA I960; am 5 ch 126 SLA I960 ; am « 6 ch 95 SLA 1971)



§ 24.20.201 L e g is l a t u r e § 24.20.211

per diem allowance paid to o ther members o f  the leg islatu re . (§ 2 ch 95 
SLA  1971)

Sec. 24 20.201. Pow ers , (a) The Leg is lative Budget and Audit 
Committee has the power to:

(1 ) organ ize, adopt ru les fo r  the conduct o f  its business and prescribe 
procedures fo r  the comprehensive fisca l analysis, budget review and 
post-audit functions;

(2) hold public hearings, adm inister oaths, issue subpoenas, compel 
the attendance o f witnesses and production o f papers, books, accounts, 
documents and testimony, and have the deposition o f  witnesses taken 
in a manner prescribed by court ru le  o r law fo r  taking depositions in civil 
actions;

(3) require a ll state o ffic ia ls and agencies o f  state government to give 
fu ll cooperation to the committee o r  its s t a f f  in assembling and 
fu rn ish ing requested in form ation ;

(4) review revenue projections, state agency appropriation requests, 
the expenditure o f  state funds, including the re lationship between state 
agency program  accomplishments and leg is lative intent, and the fiscal 
policies and procedures o f state government;

(5) review and approve proposed changes to agency authorized 
budgets as provided in the Executive Budge* Act (AS 37.07);

(6) make recommendations concerning appropriations, their 
expenditure and the fiscal policies and procedures o f  state government 
to the governor when appropriate, and to the leg isla tu re ;

(7) prepare and distribute reports , memoranda o r o ther necessary 
materia ls.

(b* Nothing in this chapter au thorizes the re fe r ra l by the presiding 
o ffic e r o f legislation to the committee at re g u la r o r special sessions o f 
the leg is latu re . (§ 2 ch 95 SLA 1971; am § 1 ch 74 SLA  1977)

Effect of amendment. — The 19V  invalidates the requirement of approval by
umemlment rewrote paragraph (5) of the Legislative Hudget and Audit
subsection (a). Committee for revision as authorized in AS

Editor's note. — Section 4, ch. 7-t, SLA 37.07.080(h) (1), (2) or (3), the entire
1977 provides: "The requirement of paragraph or paragraph" for which that
approval by both the governor and the requirement was invalidated shall he
legislative Hudget and Audit Committee of totally void and of no effect whatsoever. If
revision of appropriations to the extent that requirement is invalidated for the
jiennitted in AS 37.07.080(h) is intended to entire subsection AS 37.07.080(h), that
provide a degree of flexibility in entire subsection shall be totally void and
administration of the hudget provided both of no effect whatsoever."
required approvals arc obtained. It is not Section 5, rh. 74, SLA 1977 provides: 
intended that these revisions may be made "Executive Order No. 20 dated June, 19G2 
with the nolo approval of the governor. If is repealed."
a court of competent jurisdi-tion

See. 24.20.211. Leg is la tive  fin ance d iv is ion . The leg islative finance 
division is established as a perm anent s ta f f  agency responsible to the 
le g is la t iv e  Budget and Audit Committee fo r  perform ance o f  fiscal 
analysis and budget review functions. (§ 2 ch 95 SLA 1971)
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