


9 April 1979

Representative Thelma Buchholdt
Capitol 110
Juneau, Alaska 99801

Dear Representative Buchholdt:

The undersigned respectfully solicit your support for passage in the House of Senator 
Don Bennett's Senate Bill 162 which recently passed in the Senate by a margin of 12 
to 7. The bill amends the definition of "peace officer" to include probation officers 
who supervise adults, parole officers, and correctional officers.

Without elaboration I wish to refer you to the attached:

(1) Copy of SB 162

(2) Recent editorial in behalf of SB 162

(3) Letter of support from the State President of the Alaska Peace 
Officers Association directed to Governor Hammond.

(4) Letter of support from the President of the Fairbanks Chapter 
of the Peace Officers Association.

(5) Letter of support from the President of the Juneau Chapter of the 
Peace Officers Association.

What better endorsement for passage of this bill to include Adult probation officers, 
parole officers and correctional officers than from the Peace Officers Association 
thdinselves. Other letters of support could have been attached but it is felt the ones 
selected here convey with logical reasoning the justification for passage of this bill.

Respectfully yours,

C u K l i a  Plrti II'Hj ILL

P.S. Administration attempts to sub­
vert SB 162 by amendment were 
rejected by the Senate. We 
support only the bill as pres­
ented in its original form.
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A  N e e d  f o r  F i r e a r m s  

F o r  S a f e t y’s S a k e

Unfortunately state probation and parole officers 
have been forced between a rock and a hard place. They 
have been caught in the cross-fire of clashing political 
philosophies and petty jealousies in a matter that greatly 
affects their work and service to the state. At the crux 
is the need of probation and parole officers who supervise 
adult felons to carry concealed weapons.

In the past the probation and parole officers have 
carried concealed weapons either on the off-the-cuff 
interpretation of judges that they were peace officers 
and allowed to do so or on the basis of special permits 
issued by the Commissioner of Public Safety. But recently 
the new Commissioner of Public Safety William R. Nix 
moved to revoke the special permits issued just last fall 
by former Commissioner Richard Burton and the proba­
tion and parole officers have been forced to go to court 
to get the revocations blocked by restraining order or 
injunction. In the meantime, Senator Don Bennett has 
sponsored a bill, Senate Bill 1G2, which would make it 
perfectly clear that probation and parole officers are 
“ peace officers” and are allowed to carry concealed 
weapons. The bill has passed the senate and is now being 
considered in the House.

But certain high officials in the state administration 
who reportedly believe “ it’s bad enough to have state 
troopers carrying concealed weapons, let alone probation 
and parole officers.”  These officials are attempting to 
lobby against Senate Bill 162 although they have been 
unsuccessful thus far in presenting a logical rationale of 
why probation and parole officers should not be able to 
carry concealed weapons. At first, opponents brought 
up the lack of firearms training us a reason. Then it was 
shown that the probation and parole officers have the 
same firearms training as troopers. One bubble popped. 
Next it was alleged that the probation and parole officers 
did not have occasion to use concealed weapons. Then it 
was shown that often these officers get into precarious 
situations where they were needed. In one case they foiled 
a bank robbeiy scheme. In another, fhey arrested a parolee 
who hud a cache of high-powered weapons, even a bullet­
proof vest. Another bubble popped. And so on down the 
line.

Still the Commissioner of Public Safety, the Commis­
sioner of Health and Social Services, and the State 
Attorney General appear to be vehement in their 
opposition to the parole-probation officers being able to 
carry concealed weapons, despite the fact that the Peace 
Officers Associatons are fully behind the latter, despite 
the fact that most judges are behind the latter, despite the 
fact that most rank and file police officers are behind the 
latter. Even tire former Director of Corrections was behind 
them on this issue.

The probation and parole officers say this matter is . 
very vital to them because it affects their quality of work. 
How can they adequately supervise probationers and 
parolees if they are afraid to make unannounced home or 
work visits? Are probation and parole officers indirectly 
being forced to slack off their supervision und be  c o n t e n t  

to receive once-a-month written reporks from those under 
their charge? Is this a move to force good probation and 
parole officers-those with integrity-to leave state employ­
ment? If  this is the design of some state cabinet members, I 
they may very well succeed but the real brunt will be felt| 
in the long run by the people of Alaska. We urge State 
House members to pass SB 162 without delay.> '• .'.H r ^

"Good, the more communicated, the more abundant growj."
John Milton



State APOA Office 
P.O. Box 3520 DT 

_ Anchorage, A K 99510 
_̂ _T'hohe'337-77I'2‘̂=

Governor Jay S. Hammond 
Pouch "A"
Juneau, Alaska 99811 

Dear Governor Hammond:

It has come to my attention that the Acting Commissioner of Public Safety 
has recently attempted to rescind the Special Commissions that had been 
extended to the Adul-fe "robation/Parole Officers of the State. I observe 
that. Commirsioner Nix's opinion is inconsistent with the decision that had 
been previously made by Commissioner Burton. Commissioner Burton and pre­
vious representatives of the Department of Public Safety were so convinced 
of the Probation/Parole Officers' need to protect themselves, that to re­
solve the dispute between the Attorney General and the Probation/Parole 
Officers, Commissioner Burton, as others have done in the past, issued 
Special Officer status pursuant to AS 18.65.010. Probaticn/Parole Officer' 
have not changed their role or function. Their job. if anything, has 
become tougher in recent years.

The zealous attempt of the Attorney General to strip the Adult Probation/ 
Parole Officer of the concealed firearm is beyond comprehension. I under­
stand the Attorney General has focused on the definition of peace officer 
and has argued that the legislature's failure to specifically include the 
Probation/Parole Officer meant that the legislature must have meant to 
exclude the class from the coverage of the definition. It is observed that 
in the Criminal Code, which recently passed the legislature and which will 
go into effect January 1, 1980, the legislature specifically defined a peace 
officer as: "a public servant vested by law with a duty to maintain order
or to make arrests, whether the duty extends to all offenses or is limited 
to a specific class of offenses or offenders." This new definition of 
"peace officer" includes Probation/Parole Officers. I have also been 
apprised that the Attorney General has taken issue with a court order 
issued by Superior Court Judge Gerald J. Vanlloomissen. The court order 
specifically orders that the Adult Probation/Parole Officer of the Fourth 
Judicial District is authorized to carry a concealed firearm.

Court action to resolve the Special Commission issue is pending in the Third 
Judicial DistricAction to resolve the Attorney General's question con­
cerning Superior Court Judge Gerald J. VanHoomissen's court order is pending 
a Supreme Court Hearing in Fairbanks. A great deal of effort is being 

expended by the Attorney General in opposing judicial and executive efforts 
in trying tc disarm the State’s Adult Probation/Parole Officers.

February 9, 1979



Governor .lay C, Hammond 

|-*f•)ji uftry 9* 3979 
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lt is difficult to understand why the Attorney General has taken such a 
fanatic position in attempting to disarm the Adult Probation/Parole Officer 
of this critically needed tool. It would appear that the Attorney General's 
motivations for taking issue with such a trivial matter is motivated by 
something other than a fact of law.

It has bee.*: my personal observation that on numerous occasions, the Adult 
Probation/Parole Officer, while acting within his authority, has initiated 
and assisted in investigations and the arrests of dangerous and armed felons.
I, as a supervisor of a narcotics unit over the past four years, have had 
occasion to work closely with the Adult Probation/Parole Officers in Fairbanks 
and have found their actions to be of the highest quality and professionalism.
I have participated in investigations where the presence of an armed Probation/ 
Parole Officer was of a great advantage to the safety of all concerned.

Why such tunnel-visioned .ocus on this issue is not yet understood.

I understand that one area frequently argued by the Attorney General is that a 
State Trooper or other police officer could be called upon to accompany an Adult 
Probation/Parole Officer when violence is expected. It would be a serious waste 
of manpower to require an additional police officer to assist when the Adult 
Probation/Parole Officer is more than capable of handling the situation at hand.
It should be noted that the most dangerous situations are not always the most 
obvious situations.

When the State sends out an Adult Probation/Parole Officer to effect an arrest 
of a felon (all arrests made by the Adult Probation/Parole Officers are felonies), 
it will be done peaceably if possxble or forcibly if necessary. It is beyond my 
comprehension how the Attorney General and the Acting Commissioner of Public 
Safety can rationalize their attempts to disarm these officers. We should be 
careful not to make their jobs so dangerous to perform that they might shrink 
from tl.eir duties and hesitate from the action which the proper protection of 
society demands.

ft

I submit that the continued arming of our Adult Probation/Parole Officers is in 
the best interest of the citizens of this state. I am writing you In an effort 
to keep you informed of law enforcement's position in this important issue. I 
simply seek to make our position known and sincerely hope it will not create any 

animosities.

Your attention to this important issue would be greatly appreciated.

Alaska Peace Officers Association 

656 7th Avenue1
F a i r b a n k s ,  A la s k a 9 9 7 0 1



A L A S K A  P E A C E  OFFICERS ASSOCIATION

FARTHEST N O R T H  C H A P T E R

AFZT-PM-W 9 February 1979

Mr. Wayne Anthony Ross 
Attorney at Law

Dear Sir,

Information concerning the recent objection for Removal of Commissions for 
Adult Parole and Probation Officers to carry concealed weapons in the per­
formance of their duties has been brought to our attention. This alarming 
objection comes as a grave disappointment and extreme concern for our fellow 
Law Enforcement Officers. The reasoning for this action considering their 
role in the Criminal Justice System is baffling to say the least. These 
Officers confront on a daily basis known felons who without question have 
little or no respect for law and order and even less for representatives of 
Law Enforcement.

These Officers have all met the Police Standards Council and are fully qual­
ified. Additionally a vast majority have' previous Law Enforcement background 
which inc'.jde the attendance of Police Academies and various Law Enforcement 
Seminars. Many Law Enforcement Officers were personally contacted and expressed 
their concern over this action.

The Farthest North chapter of APOA gave their vote of confidence in addressing 
Former Commissioner Burton's Task Force report in 1976 for commissioning these 
officers. Our position is unchanged and speaking for the largest chapter of 
APOA we fully support and indorse the Parole and Probation Officers of Fairbanks 
Office. They are without question true professionals and exhibit the highest 
standards of any parole and probation office I have worked with.

Having been associated with Law Enforcement work over the last nineteen (19) years 
there is little question in my mind that these Officers of the Adult Parole and 
Probation Office are fully qualified and warrant the commission to carry weapons, 
by virtue of their extreme high potential of encountering a felon who has little 
regard for Law Enforcement representatives. The decision of this action impacts 
greatly upon their mission. It is our sincere wish that in the final analysis 
that these Officers be permitted to retain their Commissions.-

cc: Adult Parole/Probation 
Executive Board APOA



Mr. Wayne Anthony Ross 
Attorney at Law

Dear Mr. Ross:

The Capital City chapter of the Alaska Peace Officers Association has re­
cently been advised of an effort to prevent select probation officers hand­
ling adult caseloads from carrying a concealed weapon (hand gun) in the per­
formance of their official duties.

This has been an on-again, off-again situation for a considerable number of
years, to the point that many members of our association have been con­
cerned about the extent State government is willing to go in providing avenues
of legal and administrative relief for criminal offenders and, at the same 
time, fail to recognize the need of those Justice System personnel who are 
lired and sworn to uphold the law.

In our opinion, government is supposed to represent the best interests of
the people and, in doing sc, ensure that the probation officers in this 
case, who are public servants, have the necessary equipment to properly dis­
charge their duties in the safest manner possible.

This most recent action directed against probation officers who exercise, by 
law, their authority to arrest with or without a warrant, the very same 
criminal element as police, many of which the police would not even think 
of apprehending, if unarmed and expected to do so, only tends to reinforce 
our concern about the criminal element's welfare and rights being placed
above the safety and welfare of those government employees charge with en­
forcing the law.

No one can argue philosophy with any degree of success in the face of cold 
facts and reality concerning this matter. When a probation officers happens 
upon a probation or parole violator, there are two thing he will know for 
sure if he is prohibited from carrying a firearm in the performance of his 

• duties.

A. He will know for sure that he is not armed.

B. He will have no way of knowing whether the violator is armed 
or not.

C  • '



Mr. Wayne Anthony Ross 
Attorney at Law 
February 27, 1979 
Page Two

In view of such facts, it would appear an easy decision to make: allowing
probation officers to carry firearms in the performance of their duties.

Thank you.

Very tru^y j^urs,

Willi#nv H. Heston 
President 
Capital City Chapter 
Alaska Peace Officers Association

P. 0. Box 751 
Juneau, Alaska 99802





IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA PUBLIC EMPLOYEES )
ASSOCIATION, et al., )

) *\
Plaintiffs, )

)
v s . )

)
STATE OF ALASKA, )

Defendant. )

No. 3AN79-846 Civil "

MEMORANDUM DECISION AND ORDER 

The State of Alaska (State) and the Alaska Public 

Employees Association (APEA), together with the individual 

probation and parole officers, have fil^d cross motions for 

summary judgment. These motions came on for hearing on 

March 8, 1979.

v The court finds that there are no genuine issues 

of material fact and that summary judgment is appropriate on 

the following issues raised in the summary judgment motions:
M, '»• • •

I. Whether probation and parole officers are

peace officers within the immunity to prosecution for carrying 

concealed weapons offenses. See AS 11.55.010 and AS 11.55.020.

II. W h e t h e r  the Commissioner of Public Safety was 

within his discretion to revoke the special officer appoint­

ments of the probation and parole officers.

III. Whether the subject of carrying weapons while 

on duty is a subject for grievance arbitration under the 

contract between APEA and the State.

. • I..

AS 11.55.010 makes it unlawful for a person to
* I

carry a concealefi weapon. AS 11.55.020 makes this section 

inapplicable to "a peace officer whose duty it is to rerve 

process or make a r r e s t . " Plaintiff probation and parole 

officers claim that they are peace officers with the duty to



make arrests within the contemplation of AS 11. 55. 020 so

that they are immune to prosecution for carrying a concealed

weapon. The duty of probation and parole officers to make

arrests is clear. See AS 33.05.070 and AS 33.15.210.
•  »

The primary point of contention on this issue is

whether parole and probation officers are "peace officers"

within the contemplation of AS 11.55.020. Plaintiffs have

offered several- definitions for "peace officer" derived from

the Alaska Statutes. The State correctly asserts that the '

applicable definition is the general definition found at

AS 01.10. 060 (6) ; ^

"peace officer" means any officer of
the state troopers, members of the police
force of any incorporated city or borough,
United States marshals and their deputies, 
and other officers whose duty it is to 
enforce and preserve the public peace .

(Emphasis added.) Plaintiffs argue that they fall within the

emphasized language in that their duties as parole and proba- ■

tion officers require them to help enforce and preserve the

public peace. The State relies on Alaska Attorney General's

Opinion of September 18, 1977, Definition of "Peace Officer"

under AS 01.10.060(6) and "Police Officer" under AS 18.65.290(2)

which defines "peace officer" in a restrictive fashion:

. . . he or she must be empowered with a 
full range of police duties and authority 
and must be currently functioning on essenti­
ally a full time basis in that role.

Opinions of the Attorney General are usually accorded 

some persuasive weight by the courts. In this case, however-, 

the court finds the opinion relied upon by the State to be 

most unpersuasive. The Attorney General's analysis depends

on assumptions for which this court finds no basis, either

in the opinion or the language of the statute construed.

This court finds that the duties of probation and

parole officers in enforcing the parole and. probation laws



P l a i n t i f f s  a r e  n o t  p e r s u a s i v e ,  h o w e v e r ,  in a s s e r t i n g  

t h a t  t h e i r  s t a t u s  as p e a c e  o f f i c e r s  m a n d a t e s  t h e m  to c a r r y  

w e a p o n s  w h i l e  o n  d uty. T h e  p o w e r  of p e a c e  o f f i c e r s  to 

c a r r y  and u s e  w e a p o n s  w h i l e  on d u t y  is s u b j e c t  to l i m i t a t i o n .  

S e e  F i g a r o  v. W a r d , 383 N . Y . S . 2 d  529 (1976).

The Commissioner of Health and Social Services is

t
c h a r g e d  w i t h  g e n e r a l  s u p e r v i s i o n  a nd c o n t r o l  of p r o b a t i o n  and

p a r o l e  o f f i c e r s .  S e e  A S  3 3 . 0 5 . 0 1 0 ;  3 3 . 0 5 . 0 2 0 ;  and 3 3 . 1 5 . 1 5 0 .  ■

It is up to the c o m m i s s i o n e r  to d e t e r m i n e  t he m e t h o d s  a n d

e q u i p m e n t  to be- u s e d  b y  p r o b a t i o n  a n d  p a r o l e  o f f i c e r s  in

c a r r y i n g  o u t  t h e i r  f u n c t i o n s .  S e c t i o n  2210, F i r e a r m s  P o l i c y

of t h e  D e p a r t m e n t  o f  H e a l t h  and S o c i a l  S e r v i c e s  M a n u a l ,  is a n .
• •

a p p a r e n t l y  w e l l  c o n s i d e r e d  and a d m i r a b l e  set of g u i d e l i n e s  

for i m p l e m e n t i n g  t h e  p o l i c i e s  of the c o m m i s s i o n e r  as r e g a r d s

f i r e a r m s  u s e  b y  p r o b a t i o n  a n d  p a r o l e  o f f i c e r s .  T h i s  p o l i c y

m a d e  the o f f i c e r ’s a b i l i t y  to c a r r y  f i r e a r m s  c o n t i n g e n t  on 

t r a i n i n g  a n d  ' o b t a i n i n g  a s p e c i a l  o f f i c e r  c o m m i s s i o n  f r o m  the 

C o m m i s s i o n e r -  of P u b l i c  S a f e ty . A p p a r e n t l y ,  Dr. B e i r n e  ha d 

d e c i d e d  to r e v i s e  t h i s  f i r e a r m s  p o l i c y  to d e n y  the u se of f i r e­

arms  to p a r o l e  and p r o b a t i o n  o f f i c e r s .  In the l i g h t  o f  the 

c o u r t ' s  h o l d i n g ,  s u p r a , th at  the l e g i s l a t u r e  h a s  d e t e r m i n e d  

t h a t  s u c h  o f f i c e r s  m a y  c a r r y  '■cdncealed w e a p o n s  w i t h o u t  b e i n g  

p r o s e c u t e d ,  it is i n c u m b e n t  on the c o m m i s s i o n er to a r t i c u l a t e  

h er r e a s o n i n g  a n d  t h e  u n d e r l y i n g  p o l i c i e s  t h a t  led h e r  to
i

e f f e c t i v e l y  r e v e r s e  t h i s  l e g i s l a t i v e  j u d g m e n t .



The. court will not substitute its judgment for that 

of the commissioner in formulating a firearms policy, in the 

absence of the commissioner's arbitrary abuse of her discretion.

But the court feels that the firearms policy here in.issue.is

of such fundamental concern to the plaintiff officers' safety,

and the public welfare, that some explanation of the reasoning

behind the new policy must be forthcoming before the court can 

rule on whether Dr. Beirne has abused her discretion. Accordingly, 

the temporary restraining order will remain in effect until
• i

Dr. Beirne fully articulates the basis for her policy decision 

with regards to firearms and her reasons for abrogating the 

policy of Section 2210. If such a policy determination is

*  V

not forthcoming within 60 days from the date of this order, 

this court will enter its order permittinn parole and probation 

officers to carry concealed weapons in performing their duties * 

under appropriate guidelines formulated by this court after

appropriate hearings.
- ■■i       ■ i . . , .  . .  i M, t »

• •
II.

Even if this court could find an abuse of discretion 

by Dr. Beirne in revoking the earlier policy of the Department 

of Health and Social Services as embodied in Section 2210,

Firearms Policy, it would not help the plaintiffs with 

regard to special officer permits. They have consistently • 

maintained that they are properly subject to Section 2210.

Section 2210 makes the ability of the parole and probation - 

officers to carry concealed weapons subject, among other 

conditions, to the officer beinc. appointed special officer 

* by the Commissioner of Public Safety under AS 18.65.010.

The Commissioner of Public Safety has revoked the special

officer commissions of the plaintiffs, so that they no

longer'qualify under Section 2210. , *



Plaintiffs contend that the revocation of their permits

was an abuse of the Commissioner of Public Safety's discretion. 

This court cannot agree. By its terms, AS 18.65.010 vests the 

power to make special officer commissions ", . . as he [the 

commissioner] considers necessary . . . "  The statute is also 

quite clear that special officers serve at the pleasure of »

the commissioner. The court, interprets this grant of discretion
I

to be broad enough to permit the Commissioner of Public Safety * 

to revoke special officer commissions when he no longer perceives
•A

the speci officer to be necessary to aid and assist the state • 

troopers. This court also finds persuasive the argument advanced 

by the State that AS 18.65.0.10 was enacted for the purpose of 

strengthening state trooper personnel in temote areas of Alaska 

rather than to those in the position of the plaintiffs. See 

Report of the Committee on State Affairs accompanying CSHB 48, 

Alaska State House of Representatives, House Journal, Alaska 

State Legislature, Second Legislature, First Session, p. 105 

(1961) (quoted in Alaska Attorney General's Opinion of •,
December 22, 1977, Special Police Commirsions).

Accordingly, the court holds that the Commissioner 

of Public Safety was within his authority in exercising his 

(' Lscretion to revoke the special officer commissions of the 

plaintiff parole and probation officers. Howeverparole and, 

probation officers1' rights to carry concealed weapons are 

not dependent upon the special officer commission from the

Commissioner of the Department of Public Safety. This  - . _ . _ _     _ -    —-

procedure used by the two comr ssioners in authorizing 

weapons to the petitioning officers is commendable and 

consistent with insuring they were properly trained in use 

of the weapons before being permitted to carry them, but is 

not dispositive of their . ights to carry concealed weapons.

Jk



p i  t i  -j (j < J i  (j

III.

Plaintiffs also assert that the subject of carrying

weapons is a subject for grievance arbitration under the 

contract between APEA and the State and that their special 

officer commissions cannot be revoked until the matter has 

been grieved. As discussed above, plaintiffs’ rights to
*

carry weapons are subject to the discretion of the Com­

missioner of Health and Social Services and their right to 

special officer permits is subject to '-he discretion of the 

Commissioner of Public Safety. This discretion is one of 

policy rather than "wages, hours and other terms and condi-
t

tions of employment." See AS 23.40.070 and AS 28.40.250(1).

This court cannot assume that the legislature has implicitly
%

divested these executive departments of their power to

determine policy matters. Kenai Peninsula Borough School

District v. Kenai Education Association, 572 P. 2d 416

(Alaska 1977). Additionally, firearms policy is generally

regarded as a management decision outside the proper scope

'.
of collective bargaining. See San Jose Pblice Officer's Association 

v. City of San Jose, 144 Cal. Rptr. 538 (Cal. App. 1978).

Therefore, this court holds that the firearms 

policy of the Commissioner of Health and Social Services and 

the revocation of special officer commissions by the Commissioner 

of Public Safety are not subject to collective bargaining or 

the grievance and arbitration procedures of the contract 

between the APEA and the State.

DONE at Anchorage, Alaska, this 23rd day of April

1979
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