


1 . A d d i t i o n  o f  t h e  " f o u r t h  f actor".

Sec. 4 6 . 0 3 . 7 5 8  - C i v i l  P e n a l t i e s  for D i s c h a r g e s  of  Oil 

S u b s e c t i o n  (d) s h o u l d  be a m e n d e d  to read, in part:

"(d) The s c h e d u l e  s h a l l  v a r y  a c c o r d i n g  to the 
t o x i c i t y ,  d e g r a d a b i l i t y  a n d  d i s p e r s a l  
c h a r a c t e r i s t i c s  o f  the oil. In o r d e r  to 
p r o v i d e  a m e a n i n g f u l  i n c e n t i v e  for the 
s a f e  h a n d l i n g  o f  oil, as r e f e r r e d  to in 
p a r a g r a p h  (a) (2 ), the s c h e d u l e  shall 
a l s o  v a r y  a c c o r d i n g  to the p a s t  o p e r a t i n g  
r e c o r d s  o f  t h e ~ p e r s o n s  l i a ble for the 
d i s c h a r g e ,  as far as s u c h  o p e r a t i n g  r e c o r d s  
r e f l e c t  the; f r e q u e n c y  and s e v e r i t y  o f  p r e ­
v i o u s  s p i l l s  for w h i c h  s u c h  p e r s o n s  w e r e  
l i a b l e . T h e  s c h e d u l e  s h a l l  a l s o . . . "



A L A S K A  L E G I S L A T I O N  - 1978 
S.B. 557
C I L  S P I L L  P E N A L T I E S

TriIs bill, w h i c h  a m e n d s  H.B. 137, C h a p t e r  129 o f  t h e  1977 Ses s io n , 
i/should be f u r t h e r  a m e n d e d  as  f o l l o w s :

1. S e c t i o n  ^ 6 . 0 3 . 7 5 8 ( a ) (2) is a m e n d e d  to r e a d :

"the exaeb- n a t u r e  a n d  e x t e n t  e f  e i l  p e i l u t i e n  e a n  be 
n e i t h e r  deeuraented w i t h  e e r t a i n t y  n e p  p p e e i s e l y  
q u a n t i f i e d  en a s p i l l - b y - s p i l l  b a e i s f  h e w e v e p T 
in light o f  t h e  m a g n i t u d e  of h a r m  w h i c h  m a y  be 
c a u s ed  by o i l  d i s c h a r g e s ,  and t he  v i t a l  I m p o r t a n c e  
of c o m m e r c i a l ,  s p o r t  a n d  s u b s i s t e n c e  f i s h i n g ,  
tou ri s m,  a n a  A l a s k a ’s n a t u r a l  a b u n d a n c e  and b e a u t y  
to t he e c o n o m i c  f u t u r e  of  the s t a t e ,  a n d  its q u a l i t y  
of life, it is t h e  j u d g m e n t  o f  t h e  l e g i s l a t u r e  that 
s u b s t a n t i a l  c i v i l  p e n a l t i e s  s h o u l d  be i m p o s e d  f o r  the 
d i s c h a r g e  o f  o i l ,  in o r d e r  to p r o v i d e  a m e a n i n g f u l  
i n c e n t i v e  f o r  t h e  s a f e  h a n d l i n g  o f  o i l  a nd  to insur e  
that the p u b l i c  d o e s  n ot  b e a r  s u b s t a n t i a l  l o s s e s  fr om  
oil p o l l u t i o n  f o r  w h i c h T b e e a u & e  e f  i-fee subtle-,- l ea g-  
te pm  ep u n q u a n t i f i a b l e  n a t u r e ,  c o m p e n s a t i o n  w o u l d  not 
o t h e r w i s e  be received-}- and h o w e v e r ,  it i s not t he  
In te nt  o f  t h i s  s e c t i o n  to I m p o s e  a ~ c i v l l  p e n a l t y  fcr 
d i s c h a r g e  o f  o i l  w h e r e  t h e r e  Is n o  d e m o n s t r a b l e  
d a m a g e  to t h e  e n v i r o n m e n t ;  a n d ir~

T h i s  a m e n d m e n t  is the m o s t  i m p o r t a n t  of t h e  four. It d e l e t e s  the 
r e f e r e n c e  to u n q u a n t i f i a b l e  d a m a g e ,  a t h o r o u g h l y  i l l o g i c a l  co ncept 
w h i c h  no one ha s e v e r  b e e n  a b l e  to e x p l a i n ,  a n d  it adds l a n g u a g e  to 
r e q u i r e  a d e m o n s t r a t i o n  t h a t  e n v i r o n m e n t a l  d a m a g e  has  o c c u r r e d  
b e f o r e  p e n a l t i e s  u n d e r  t h i s  l a w  can be I m p o s e d .

T h e  e x i s t i n g  law, w h l ^ h  d o e s  noc, r e q u i r e  e v i d e n c e  of e n v i r o n m e n t a l  
d a m a g e  b e f o r e  i m p o s i n g  p e n a l t i e s ,  m u s t  be  c o n s i d e r e d  p u n i ti ve .  Yet, 
s u b s e c t i o n  (a)(3) s t a t e s  t h i s  s h o u l d  not be  t h e  c a s e . *  T h us ,  this 
a m e n d m e n t  w o u l d  r e n d e r  t h e  p e n a l t y  r e m e d i a l  r a t h e r  th a n p u n i t i ve . >

2. S e c t i o n  ^ 6 . 0 3 . 7 5 8 ( b ) (1) is a m e n d e d  to  r e ad :  I

" Su b j e c t  to s u b s e c t i o n ( a ) ( 2 ) and t o  43} (2) ol' this 
s u b s e c t i o n ,  t h e  p e n a l t i e s  for the f o l l o w i n g  c a t e g o r i e s  
of r e c e i v i n g  e n v i r o n m e n t s  m a y  not e x c e e d "

M a k i n g  the p e n a l t i e s  s u b j e c t  to s u b s e c t i o n  (a)(2) is a p r e c a u t i o n  to 
e n s u r e  that p e n a l t i e s  w i l l  n o t  b e  i m p o s e d  u n l e s s  it is d e m o n s t r a t e d  
that e n v i r o n m e n t a l  d a m a g e  o c c u r r e d .

*T6 . 03 • 7 58~7a) ("37 "in o r d e r  to  p r o v i d e  an  i n c e n t i v e  w h i c h  is 
e f f e c t i v e ,  but not p u n i t i v e . "



Th e  c h a n g e  f r o m  (3) t o  (2) is a t e c h n i c a l  c h a n g e .  T h e r e  is n o  (3) 
in s u b s e c t i o n  (b).

3. S e c t i o n  4 6 . 0 3 . 7 5 8 ( d )  is a m e n d e d  to  r e a d :

" T h e  s c h e d u l e  s h a l l  v a r y  a c c o r d i n g  t o  t h e  t o x i c i t y ,  
d e g r a d a b i l l t y  a n d  d i s p e r s a l  c h a r a c t e r i s t i c s  o f  the 
o i l .  T h e  s c h e d u l e  s h a l l  a l s o  v a r y  a c c o r d i n g  t o  t h e  
s e n s i t i v i t y  a n d  p r o d u c t i v i t y  o f  t h e  r e c e i v i n g  
e n v i r o n m e n t .  An d ,  t h e  s c h e d u l e  s h a l l  t a k e  i n t o  
a c c o u n t  s e a s o n a l  c h a n g es. V a r i a t i o n s  u n d e r  t h i s  
s u b s e c t i o n  m a y  b e  b y  s u b c a t e g o r i e s  o f  r e c e i s i n g  
e n v i r o n m e n t s ,  s p e c i f i c  r e c e i v i n g  e n v i r o n m e n t s ,  

o r  b o t h .  T h e  m a x i m u m  p e n a l t i e s  e s t a b l i s h e d  i n  (b) 
o f  t h i s  s e c t i o n  s h a l l  a p p l y  t o  d i s c h a r g e s  in t h e  
m o s t  s e n s i t i v e  a n d  p r o d u c t i v e  o f  r e c e i v i n g  
e n v i r o n m e n t s  w i t h i n  e a c h  c a t e g o r y  o f  r e c e i v i n g  
e n v i r o n m e n t ,  a n d  t h e  p e n a l t y  s h a l l  d e c r e a s e  f o r  l e s s  
p r o d u c t i v e  o r  l e s s  s e n s i t i v e  r e c e i v i n g  e n v i r o n m e n t s . "

T h i s  is c o n s i s t e n t  w i t h  p a s t  a r g u m e n t s  t h a t  s e a s o n a l i t y  is a n  
i m p o r t a n t  f a c t o r  in  d e t e r m i n i n g  p o t e n t i a l  e n v i r o m e n t a l  d a m a g e .
A l s o ,  it r e i n f o r c e s  o u r  f i r s t  a m e n d m e n t .  " L e s s "  is a d d e d  b e f o r e  
" s e n s i t i v e "  i n  t h e  i n t e r e s t  o f  g o o d  c o n s t r u c t i o n .

4. S e c t i o n  4 6 . 0 3 . 7 5 8 ( g )  is a m e n d e d  to r e a d :

" E x c e p t  as p r o v i d e d  in (f) a n d  (J) o f  t h i s  s e c t i o n ,  t h e  
e n t i r e  p e n a l t y  s p e c i f i e d  in t h e  r e g u l a t i o n s  s h a l l  be 
i m p o s e d ,  e x c e p t  t h a t  a p e r s o n  w h o  d i s c h a r g e s  o i l  i n t o  

a r e c e i v i n g  e n v i r o n m e n t  m a y  d e m o n s t r a t e ,  b y  a p r e ­
p o n d e r a n c e  o f  e v i d e n c e ,  t h a t  m i t i g a t i n g  c i r c u m s t a n c e s  

r e l a t i n g  t o  t h e  e f f e c t s  o f  t h e  d i s c h a r g e  w o u l d  m a k e  

i m p o s i t i o n  o f  t h e  f u l l  p e n a l t y  i n a p p r o p r i a t e .  In 
d e t e r m i n i n g  w h e t h e r  m i t i g a t i n g  e i r e u m s b a H e e s  e h i & t T 

t h e  e e u r t  s h a l l  r e e e g n i a e  t h a t  s e i e n t i f i e  k n o w l e d g e  
p e r t a i n i n g  t e - e i l  s p i l l s  is v e r y  l i m i t e d  e n d  i f  t h e r e  
i s  i n s u f f i c i e n t  k n o w l e d g e  e i t h e r  te p r e d i e t  a b a s e  

‘ e a s e  e r  te s h e w  m i t i g a t i n g  e i r e v m e t a n e e B  v a r y i n g  f p e m  
t h a t  b a s e  e a s e T t h e  a d m i n i s t r a t i v e l y  e s t a b l i s h e d  
s c h e d u l e  e f  p e n a l t i e s  s h a l l  a p p l y .  O n l y  w h e n  n o  s u c h 
m i t i g a t i n g  c i r c u m s t a n c e s  e x i s t  s h a l l  t h e s c h e d u l e  o f  
f u l l  p e n a l t i e s  a p p l y .*1

T h e  l a n g u a g e  d e l e t e d  d e s c r i b e s  the b o d y  o f  s c i e n t i f i c  k n o w l e d g e  
p e r t a i n i n g  t o  o i l  s p i l l s  as  " v e r y  l i m i t e d . "  T h i s  is s i m p l y  n o t  
t r u e .  T h e  s c i e n t i f i c  c o m m u n i t y ,  a c a d e m i c i a n s ,  g o v e r n m e n t ,  and 
i n d u s t r y  h a v e  p r o d u c e d  v o l u m e s  o f  d a t a  o n  the f a t e  a n d  e f f e c t s  o f  
o i l  s p i l l s  ( a n  a b b r e v i a t e d  b i b l i o g r a p h y  is a t t a c h e d ) ,  a n d  t h e i r  
w o r k  is c o n t i n u i n g .  T h e r e f o r e ,  t h e  d e l e t e d  s e n t e n c e  c a n n o t  b e  

J u s t i f i e d .



FOR

A3 ^ 6 .0 3 .7 5 8 /  TITLE 18 CHAPTER 75 ARTICLE 5

POTENTIAL LOSS TO OPERATORS-

1. LOSS #1

GIVENi 5000 GALLON SPILL IN FRESHWATER CRITICAL ENVIRONMENT (SALMON 

SPAWNING STREAM).

PRODUCT SPILLED-  HOUSE HEATING FUEL

CHARACTERISTICS FACTORS

HIGHLY TOXIC 1.00

HIGH DEGRADABILITY .25
HIGH DIS3URSIBILITY .15

1 ,40/3” .**66

FRESHWATER CRITICAL -  $10,00/CAL.

COMPUTATION s *

MAXIMUM STANDARD PENALTY

.466 a io a 5000 -  $2 3 , 3 00

WITH GROSS NEGLIGENCE

$2 3 , 000  0 5 ® 1 1 6 , 500;;

2. LOSS if 2 •
GIVENi 2000 GALLON SPILL IN MARINE CRITICAL ENVIRONMENT (WITHIN 

ONE MILS OF A SALMON SPAWNING STREAM).

PRODUCT SPTILGU: MARINE DIESEL



CHARACTERISTICS; FACTOR

HIGHLY TOXIC 1.00

HIGH DECRADABILITY .25

HIGH I'IS3URSABILITY .15

1 A c / 3 = M 6

MARINE CRITICAL -  $ 2.50/GAL. 

COMPUTATION:
MAXIMUM STANDARD PENALTY

M 6  s  2 . 5 0  a 2000  -  $2 , 3 3 0

WITH GROSS NEGLIGENCE

2 , 3 3 0  0 5 “ 1 1 , 6 5 0



Alaska Trucking Association, fnc.
T E S T I M O N Y

C O N C E R N I N G

3443  Minnesota Drive 
Anchorage, Alaska 99503 

(907) 2 7 6 - 1 14 9

C I V I L  P E N A L T I E S  F O R  D I S C H A R G E  O F  O I L

For t h e  r e c o r d ,  I  am Ben Bened ik t s son ,  Managing D i r e c t o r  of  t h e  

Alaska Trucking A s s o c ia t i o n ,  M y A s s o c i a t i o n  i s  made up of  some 

6 0 0  MEMBER FIRMS WHO EMPLOY 1 7 , 0 0 0  EMPLOYEES DELIVERING VIR- 

TURALLY ALL OF YOUR FOOD, HOUSEHOLD NECESSITIES, AND FUEL.

W e are  very concerned wi th  t h e  e n t i r e  s u b j e c t  of o i l  s p i l l s .

Very few of my members are pure carriers in the sense that a 

yellow freight or consolidated freightway exi sts  in the lower A8, 

Almost all of my member carriers are involved in a variety of

TYPES OF AUTHORITIES. FOR EXAMPLE, MY TYPICAL MEMBER WILL HAVE 

AUTHORITY TO MOVE GENERAL COMMODITIES, HOUSEHOLD GOODS, AND FUEL. 

A LARGER NUMBER OF RELATIVELY SMALL CARRIERS ARE INVOLVED IN FUEL 

DELIVERIES THAN IS THE CASE IN THE TYPICAL LOWER A8 AREA.
i |

The handling of fuel by truck i s  an absolute necessity to the

SURVIVAL OF MOST OF THE COMMUNITIES AND CITIES IN ALASKA, WITH­

OUT THE REQUISITE TANK TRUCKER DELIVERING YOUR HOME HEATING OIL, 

MANY OF MY MEMBERS AND YOUR CONSTITUENTS COULD NOT SURVIVE.

T h e  s u b j e c t  of  t h i s  hea r in g  i s  S B  5 5 7 ,  concerning  mandatory o i l

SPILL PENALTIES. I n THE LAST HALF SESSION, THE LEGISLATURE PASSED 

H B  1 3 7  WHICH, WHILE APPARENTLY BASED ON GOOD INTENTION, WAS BAD



LAW. T h e  a p p a r e n t  i n t e n t  w a s  t w o  f o l d  - (1) TO p r o v i d e  a n1
INCENTIVE t o  e n s u r e  s a f e r  h a n d l i n g  o f  l a r g e  q u a n t i t i e s  o f  o i l  a n d

(2) TO PLACE DOLLARS INTO THE GENERAL FUND TO OFFSET ENVIRONMENTAL 

REPAIR COSTS., FOR DAMAGE RESULTING FROM LARGE SCALE OIL SPILLS.

U n f o r t u n a t e l y , w h a t  h a s  h a p p e n e d  a s  a  r e s u l t  o f  t h e  p a s s a g e  o f  

A S  46,03,758 is t h a t  t h e  s m a l l  o i l  c a r r i e r  is p l a c e d  in a  p o s i t i o n

IN WHICH HE CAN BE SERVED WITH AN ARBITRARY FINE FC o i l  s p i l l ,

r e g a r d l e s s  o f  a c t u a l  e n v i r o n m e n t a l  d a m a g e , T h a t  f i n e  c a n  b e  v e r y

SIGNIFICANT AND, IN FACT, PROBABLY WOULD PUT A LARGE MAJORITY OF 

MY MEMBERS OUT OF BUSINESS IF THE FULL PENALTIES WERE TO BE EN­

FORCED IN A RELATIVELY SMALL SPILL.

A t t a c h e d  a r e  w o r k  s h e e t s  f o r  p o t e n t i a l  o i l  s p i l l s  in t w o  t y p i c a l

CASES OF TRUCK ACCIDENTS.

S B  5 5 7  WAS PROPOSED TO ELIMINATE THE SMALL OIL SPILL FROM PENALTIES 

AGAINST WHICH THE OPERATOR CANNOT EVEN BE INSURED. THERE IS A 

COMPANION BILL (HB 912) PRESENTLY BEING PROCESSED THROUGH THE

H o u s e  w h i c h  p r o p o s e s  e s s e n t i a l l y  t h e  s a m e  s o l u t i o n  t o  t h e  c i v i l

PENALTY PROBLEM AS SB 557, I‘f IS OUR RECOMMENDATION THAT THE TWO 

BILLS BE COMBINED, W e THINK THAT THE RATIONALE AND THE GALLONAGE 

FIGURE SUPPLIED BY HB 912 WOULD PROVIDE THE PROTECTION NECESSARY TO 

CARRY OUT THE INTENT OF THE ORIGINAL LEGISLATION. OUR TANK TRUCKER

NOW RUNNING THE HIGHWAYS CARRY A MAXIMUM LOAD OF ABOUT 1 1 , 5 0 0  GALLONS

2



OF PETROLEUM PRODUCTS, SlNCE THE TREND HAS BEEN TOWARD LARGER 

EQUIPMENT WE SUGGESTED THAT A FACTOR OF 1 2 , 5 0 0  GALLONS BE USED TO 

EFFECT THE LOWER LIMIT OF CIVIL PENALTIES. THIS WOULD PROVIDE PRO­

TECTION NECESSARY FOR THE NEXT SEVERAL YEARS. In EARLIER HEARINGS

of H B  9 1 2  the 1 2 , 5 0 0  gallon figure was reduced to 1 2 , 0 0 0 .  That is

FINE BY US. I t  HAS ESSENTIALLY THE SAME AFFECT AS THE 1 2 , 5 0 0  FIGURE.

T h e  A T A  sug ge s t s  a s  an amendment t h a t  th e  t e x t  of  H B  9 1 2  be adopted  

as  S B  5 5 7 .  This  w i l l  have th e  a f f e c t  of  e s t a b l i s h i n g  t h e  l i m i t a t i o n  

n ece ss a ry  to  p r o t e c t  t h e  smal l  f u e l  c a r r i e r  and a l s o  p r ov i d in g  a 

MUCH BETTER STATEMENT OF LEGISLATIVE INTENT THAN IS IN S B  5 5 7 .  It  

WILL ALSO HAVE THE AFFECT OF MAKING PASSAGE OF THIS LEGISLATION MUCH 

EASIER.

On b e h a l f  of my A s s o c i a t i o n ,  I would l i k e  t o  thank you f o r  th e

OPPORTUNITY TO BE HEARD.

3



WORK SHEET 

FOR

f
POTENTIAL LOSS TO OPERATORS -

1 * l o s s  n

GIVEN; 5000 GALLON SPILL IN FRESHWATER CRITICAL ENVIRONMENT (SALMON
t

SPAWNING STREAM).

PRODUCT SPILLED-  HOUSE HEATING FUEL

CHARACTERISTICS FACTORS

HIGHLY TOXIC 1.00

HIGH DEGRADABILITY .25

HIGH DIS3URSI3ILITY • .IS

1 .^0/3=.466

FRESHWATER CRITICAL » $10.00/GAL.

COMPUTATION 1 -  

MAXIMUM STANDARD PENALTY

M 6  a 10 a 5000 «= $23,300

WITH GROSS NEGLIGENCE

$23,000 0 5  - 116,500:,

2. LOSS B  ?.

GIVEN; 2000 GALLON SPILL IN MARINE CRITICAL ENVIRONMENT (WITHIN 

ONE MILE OF A SALMON SPAWNING STREAM).

AS ^6.03.758/ TITLE 18 CHAPTER 75 ARTICLE 5

PRODUCT SPILLED: MARINE DIESEL



i

CHARACTERISTICS 8 ' FACTOR

HIGHLY TOXIC 1.00

HIGH DEGRADABILITY .25

HICH DISBURSABILITY _ .15

!

MARINE CRITICAL » $ 2.50/GAL. 

COMPUTATION»

MAXIMUM STANDARD PENALTY 

M 6  0 2.50 0 2000 - $2,330 
WITH GROSS NEGLIGENCE

2,330 0 5 *= 11,650

1 A 0 / 3 = A 6 6
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