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F e b r u a r y  3, 1 9 7 8

T h e  H o n o r a b l e  K a y  P o l a n d  
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  P o u c h  V  
J u n e a u ,  A l a s k a  99811

D e a r  S e n a t o r  Poland:

Re: SB 428

R e g a r d i n g  S e n a t o r  T i l l i o n ' s  q u e s t i o n  r e g a r d i n g  t h e  t e r m  
" w i l l f u l l y "  as it a p p e a r s  in Sec. 3 o f  SB 428 at p a g e  3 l i n e  
13 a n d  p a g e  4 li n e  2, w e  h a v e  c o n t a c t e d  D a n  H i c k e y  a t  t h e  
D e p a r t m e n t  of Law. Mr. H i c k e y  i n d i c a t e d  t h a t  the t e r m  
" w i l l f u l l y "  a p p e a r i n g  a t  p a g e  3 li n e  13 s h o u l d  be o m i t t e d .
T h e  t e r m  " w i l l f u l l y "  a s  u s e d  at  p a g e  4 l i n e s  2 and 6 s h o u l d  be 
d e l e t e d  a n d  t h e  w o r d  " k n o w i n g l y "  s u b s t i t u t e d  in its pl a c e .
A  l e t t e r  f r o m  A n n  C a r p i n e t t i  o f  Mr. H i c k e y ' s  o f f i c e  c o n f i r m i n g  
the a b o v e - m e n t i o n e d  a m e n d m e n t s  s h o u l d  be r e c e i v e d  b y  y o u r  
c o m m i t t e e  sh o r t l y ,  if it h a s  n o t  b e e n  r e c e i v e d  a l r e a d y .

T h e  p r o p r i e t y  o f  t h e  t e r m  " o t h e r  u n a v o i d a b l e  h a r d s h i p "  
a p p e a r i n g  at p a g e  1 l i n e  12 h a s  b e e n  a d d r e s s e d  by  P e t e  
F r o e h l i c h ,  the C o m m i s s i o n ' s  A s s i s t a n t  A t t o r n e y  G e n e r a l .  His 
s t a t e m e n t s  r e g a r d i n g  t h i s  w o r d i n g  s h o u l d  h a v e  b e e n  r e c e i v e d  
b y  y o u  b y  now. If not, h i s  l e t t e r  w i l l  be f o r t h c o m i n g  
s hortly.

T h e  C o m m i s s i o n  w i l l  b e  h a p p y  to s e n d  a r e p r e s e n t a t i v e  
to t h e  M o n d a y ,  F e b r u a r y  6, C o m m i t t e e  m e e t i n g  to a n s w e r  a n y  
q u e s t i o n s .  T h e  C o m m i s s i o n  h a s  a l s o  r e q u e s t e d  th a t  P e t e  
F r o e h l i c h  a t t e n d  the m e e t i n g  to a n s w e r  a n y  l e g a l  q u e s t i o n s  
the C o m m i t t e e  m a y  w i s h  to a d v a n c e .

If t h e r e  are a n y  f u r t h e r  q u e s t i o n s  o r  o t h e r  s e r v i c e  y o u  
m a y  r e q u i r e ,  p l e a s e  feel f r e e  to c o n t a c t  me at  the C o m m i s s i o n .  
Y o u r  a s s i s t a n c e  in t h i s  m a t t e r  is g r e a t l y  a p p r e c i a t e d .  T h e  
C o m m i s s i o n e r s  are p r e s e n t l y  o u t  of  t o w n  h o l d i n g  p r e v i o u s l y  
s c h e d u l e d  p u b l i c  h e a r i n g s  o r  I ' m  3ure o n e  o f  t h e m  w o u l d  h a v e



r e s p o n d e d  p e r s o n a l l y  to t h e  C o m m i t t e e ' s  inq u i r i e s .

R e s p e c t f u l l y ,

S e n a t o r  P o l a n d  - 2 -  F e b r u a r y  3,

i< A C /

D a v i d  V. G e o r g e  
L e g a l  A d v i s o r

1978



JAY S. HAMMOND, GOVERNOR

IIEPAIKT.M EX T  O F  L A W

C R I M I N A L  D I V I S I O N  

F e b r u a r y  6, 1978

POUCH KC -  STATE CAPITOL 
JUNEAU, ALASKA 99811

T h e  H o n o r a b l e  K a y  P o l a n d  
S e n a t o r
S t a t e  of A l a s k a  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: S B  428

D e a r  S e n a t o r  P o l and:

It is m y  u n d e r s t a n d i n g ,  a f t e r  d i s c u s s i n g  S e n a t e  B i l l  
428 w i t h  a r e p r e s e n t a t i v e  f r o m  the C o m m e r c i a l  E n t r i e s  
F i s h e r i e s  C o m m i s s i o n ,  t h a t  y o u r  c o m m i t t e e  d e s i r e d  some 
c o m m e n t  f r o m  t h e  C r i m i n a l  D i v i s i o n  o f  the D e p a r t m e n t  of L a w  
r e g a r d i n g  the l e v e l  o f  c u l p a b i l i t y  u n d e r  p r o p o s e d  a m e n d m e n t s  
w h i c h  w o u l d  b e  r e q u i r e d  to b e  p r o v e n  for c o n v i c t i o n  of 
c e r t a i n  p r o h i b i t e d  a c t s  u n d e r  AS 16.43, w h i c h  r e g u l a t e s  
e n t r y  in t c  A l a s k a  c o m m e r c i a l  f i s h e r i e s .

S e c t i o n  3 of S e n a t e  B i l l  428 a m e n d s  AS 1 6 . 4 3 . 3 6 0 ( a )  in 
p a r t  b y  a d d i n g  the r e q u i r e m e n t  t h a t  a p e r s o n  b e  p r o v e d  to 
h a v e  a c t e d  w i l f u l l y  b e f o r e  h e  m a y  be c o n v i c t e d  of a s t a t u t o r y  
o r  r e g u l a t o r y  v i o l a t i o n  of t h e  ch a p t e r ,  (p.3, line 13). 
P r e s e n t l y  no p r o o f  of t h e  v i o l a t o r ' s  s t a t e  of m i n d  is 
n e c e s s a r y  u n d e r  t h e  l a n g u a g e  of the s t a t u t e  to e s t a b l i s h  a 
v i o l a t i o n  u n d e r  AS 1 6 . 4 3 . 3 6 0 ( a ) .  I w o u l d  r e c o m m e n d  d e l e t i n g  
t h i s  p o r t i o n  of t h e  a m e n d m e n t  f r o m  /e bill. It is d i f f i c u l t  
to e s t a b l i s h  a w i l f u l l  s t a t e  of m i n d  in p r o s e c u t i n g  v i o l a t i o n s  
of  r e g u l a t o r y  p r o v i s i o n s ,  a n d  g e n e r a l l y  no c o n s c i o u s  s t a t e  
o f  m i n d  is c o n s t i t u t i o n a l l y  r e q u i r e d  for r e g u l a t o r y  v i o l a t i o n s .  
U n l e s s  t h e r e  is s o m e  o t h e r  p u r p o s e  for the a m e n d m e n t ,  I see 
n o  r e a s o n  to m a k e  e n f o r c e m e n t  of  AS 1 6.43 m o r e  d i f f i c u l t  for 
the state.

S e c t i o n  4 of the b i l l  a m e n d s  AS 1 6 . 4 3 . 3 6 0 ( b ) ,  w h i c h  
p r o h i b i t s  m a k i n g  a f a l s e  s t a t e m e n t  o f  f a c t  in an a p p l i c a t i o n
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for r e n e w a l  of a n  i n t e r i m  u s e  or e n t r y  p e r mit. The p r o p o s e d  
a m e n d m e n t  in p a r t  a d d s  t h e  r e q u i r e m e n t  t h a t  a p e r s o n  be 
p r o v e d  to h a v e  a c t e d  w i l f u l l y  (p. 4, l i n e s  2 a n d  6) b e f o r e  
h e  m a y  be c o n v i c t e d  of v i o l a t i n g  the s u b s e c t i o n .  A p p a r e n t l y  
the p u r p o s e  o f  th i s  a m e n d m e n t  is to a v o i d  the p r o s e c u t i o n  
u n d e r  the s u b - s e c t i o n  o f  p e r s o n s  w h o  m i s t a k e n l y  m i s t a t e  
facts on an a p p l i c a t i o n  o r  r e n e w a l  form. I w o u l d  r e c o m m e n d  
s u b s t i t u t i n g  " k n o w i n g l y "  for " w i l f u l l y "  o n  p a g e  11, l i n e s  2 
an d  6. W h i l e  b o t h  t e r m s  are s i m i l a r  and i n d i c a t e  a s t a t e  of 
m i n d  w h e r e  the o f f e n d e r  is a w a r e  t h a t  he o r  she is m a k i n g  a 
f a l s e  s t a t e m e n t ,  the u s e  o f  " k n o w i n g l y "  is s u g g e s t e d  b e c a u s e  
i t  is m o r e  p r e c i s e  a n d  a d d i t i o n a l l y ,  c o m p l i e s  w i t h  the 
e f f o r t s  b y  the C r i m i n a l  C o d e  R e v i s i o n  S u b c o m m i s s i o n  to 
c l a r i f y  and l i m i t  the t e r m s  u s e d  to d e f i n e  c u l p a b l e  m e n t a l  
s t a t e s  for c r i m i n a l  o f f e n s e s .  T h e  p r o p o s e d  c r i m i n a l  c o d e  
e m p l o y s  four m e n t a l  states: i n t e n t i o n a l ,  k n o w i n g ,  r e c k l e s s ,  
and c r i m i n a l  n e g l i g e n c e .  If c r i m i n a l  p r o h i b i t i o n s  in o t h e r  
t i t l e s  of the A l a s k a  S t a t u t e s  a l s o  u s e  t h e s e  s t a t e s  of mind, 
o u r  statute?* w i l l  be e a s i e r  for p e o p l e  to u n d e r s t a n d  and for 
t h e  c o u r t s  to i n t e r p r e t .

T h a n k  y o u  for the o p p o r t u n i t y  to c o m m e n t  on S e n a t e  Bill
428.

V e r y  t r u l y  y o u r s

A V R U M  M. G R O S S  
A T T O R N E Y  G E N E R A L

D A N I E L  W. H I C K E Y  
C H I E F  P R O S E C U T O R

By:
A n n e  C a r p e n e t i  
A s s i s t a n t  A t t o r n e y  Genera]

A C : lw

cc: Art P e t e r s o n
A s s i s t a n t  A t t o r n e y  G e n e r a l



" A n  A c t  r e l a t i n g  to c o m m e r c i a l  f i s h i n g  i n t e r i m - u s e  
p e r m i t s ,  e n t r y  p e r m i t s ,  a n d  v e s s e l  l i c e n s e s . "

SB 428 as amen ded by the Resources Committee, w o u l d  liberalize 

the conditions under w h i c h  limited  entry permits m a y  be t r a n s­

ferred on an emerge ncy basis, author i z i n g  the Commercial F i s h­

eries Entry Commis s i o n  to revoke permits for fals ification of 

information, and s t r e ngthening the penalt y provisions of the 

Li jited E ntry Act.

Section I of the bill would liberalize the conditions under w h i c h  

the Comm ission m a y  authorize temporary emergency transfers of permits. 

Also, interim-use permits issued p e n ding final action on an application 

could be transferred  to allevia te hardships pending  final action.

Special a t t e n t i o n  was given to the definition of "hardships" to 

prevent abuse of permit transfer.

Section 2 of the bill w ould authorize the Commission to revoke a 

permit w h e n  the holder had falsified  information to the Commission.

The rev ocation would be only after a hearing, at w h i c h  the holder 

w o u l d  have the jpportunity to present evidence to rei ite the 

C ommission's p r o p o s e d  action. The Resources Commit tee debated at 

considerable length, the jud icial recourse of the permit holder.

Sections 3 and 4 of the bill w o u l d  strengthen the penalties for violation 

of the Limited Entry Act, and w o u l d  enable courts to order forfeiture 

of permits upon conviction of first or second offenses. Cu rrently f o r­

feiture is only possible on third convictions. The bill also allows 

for possib le imposition of a fine not to exceed $5,000 for m aki ng a 

false statement(s) in a permit ap plic a t i o n  or renewal. The Committee 

has o f fe red mino r amendments to Sections 3 & 4 upon the advice of the 

Commissions legal counsel and the A t t orney General's office.
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I lE P A ltT M E X T  O F L A W

OFFICE OF THE ATTORNEY GENERAL POUCH K -  STATE CAP'TOL
JONEAU 99811

F e b ruary 1, 1978

The Honorable Kay Poland 
Chairman, Senate Resources 

Committee 
A l a s k a  State Legislature 
Pouch V, Capitol Building 
Juneau, A l aska 99811

R e : SB 428, r e l uting to c o m­
mercial fishing permits

D e a r  Senator Poland:

It has come to m y  atte ntion that a question arose 
at the Januar y 31, 1978 h e a ring on this bill before your 
committee concerning the words "other unavoidabl e ha rdship" 
as used on page 1, line 12 of the bill. I a m  w r i t i n g  to 
share with you and the committee my thoughts on this l a n­
guage .

In my opinion, it is possible for the Commercial 
Fisheries Entry Commission to administer this criteria for 
temporary emergency transfer of permits both fairly and re- 
strictively. The entire sentence containing the language at 
issue r e a d s :

The commission shall adopt regulations p r o­
viding for the temporary e mergency transfer 
of entry permits and interim use permits when 
illness, disability, d e a t h ; or other u navoidable  
hardship prevents the permit holder from p a r t i c i­
pating "in the fisher." (Emphasis added).

In accordance with the w e l l - e s t a b l i s n e d  principle of s t a t u­
tory construction of e.jusdem g e n e r i s , where general words 
follow a listing of specific w o r d s , the general words are 
co n s t r u e d  to embrace only circumstances similar in n at ure to 
those emumerated by the previous specific words. (See 2A 
Sands, Sutherland S t a t utor y Con s t r u c t i o n , § 47.17, 4th Ed. 
1973). T h u s , "other u na voidable hardship" includes only 
circumstances similar in nature and gravity to illness, 
disabi lity and death.

\ cT F f r



The Hono rable Kay Poland Page 2 February 1, 1978
Chairman, Senate Resources Committee

The phrase "unavoidable ci: cumstances" is used in 
the Commission's regulati ons at 20 AAC 05.630(a)(5). In 
that context, the Co mmis s i o n  has i n terpreted the phrase to 
m e a n  circumstances (1) b eyo nd one's control w h i c h  prevent 
his p a r t i c i p a t i o n  in a fishery, (2) in frustr ation*of his 
specific definite intent to do so, (3) despite all r e a s o n­
ably possi b l e  efforts. A p p l y i n g  the same m e anin g to " u n a­
voidable hardsh ip," along w i t h  the p r i n ciple of ejusdem 
g e n e r i s , results in the i n t e rpret ation that only serious 
hardship b e y o n d  one's control w h i c h  frustrates his specific 
and definite intent to p arti cipate in a fishery despite all 
reason a b l y  possibl e efforts w o u l d  be included w i thin the 
scope of those words.

This seems to be a s u f ficiently n a r r o w  criteria 
for emergenc y transfers, whil e at the same time allowing for 
the m y r i a d  of po ssible types of u n avoi dable hardship w hich  
m a y  p r o perl y j u stif y such a transfer.

I hope this letter is of some help in your further 
consid e r a t i o n  of this bill. Please contact me if any q u e s­
tions on this m at ter remain.

S i n c e r e l y ,

A V R U M  M. GROSS
A T T O R N E Y  GENERAL

By: i
Peter B.'Froehlich 

A s s i stant A t t o r n e y  General

PBF:bvd

cc: Allan Adasiak



T K  L i i O i l L a T O

LEGISLATI' AFFAIRS AGENCY

JUNEAU. ALASKA 998 I I  

907-46? 3800

M E M O R A N D U M February 10, 1978

SUBJECT: Senate Bill 428 a m

TO: Senator John Huber

FROM: Billy G. Berrier

Director 

Division of Legal Services

As I to?d y ou verbally, the h e a ring p r o c edures in this bill differ from 

the hearing procedures in the Administrative Procedure Act. The reference 

to the Administrative Procedure A c t  in subsection (h) on Page 3, lines 

10 and 11, incorporate the appeal p r o cedures of the Administrative 

Adjudicative Act only. You, therefore, asked for an amendment which 

would a l l o w  a de nova appeal as of right and w h i c h  wo u l d  require that 

false information used as a basis for revoking an entry p e rmit be 

material. Amendments to that effect are attached.



A M E N D M E N T

O f f e r e d  in  t h e  S E N A T E B y  H u b e r

TO: SENATE BILL NO. 428 a m

P a g e  1, line 21:

F o l l o w i n g  t h e  w o r d  " c o r r e c t "  a d d  t h e  w o r d  " m a t e r i a l l y " .

P a g e  3, lines 10 a n d  11:

D e l e t e  all m a t e r i a l  a n d  s u b s t i t u t e :

(h) T h e  p e r m i t  h o l d e r  m a y  a p p e a l  to t h e  

s u p e r i o r  c o u r t  for, a n d  is e n t i t l e d  to, t r i a l  de 

n o v a  of  he  b o a r d ' s  a c t i o n .  E i t h e r  p a r t y  to t h e  

a p p e a l  m a y  d e m a n d  a j u r y  trial.



STAVE of A LA SK A

SUBJECT:CT! L e t t e r  o f  E x p l a n a t i o n  o f  
SB 428 re c o s t  of  p r o c e e d i n g  u n d e r  
p r o p o s e d  s e c t i o n  r e l a t i n g  to 
a d m i n i s t r a t i v e  r e v o c a t i o n  of p e r m i t

S e n a t o r  H u b e r  h a s  r a i s e d  the q u e s t i o n  of  w h e t h e r  j u d i c i a l  
r e v i e w  u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (APA) as 
p r o v i d e d  in S e c t i o n  2 o f  SB 428, w o u l d  act as a d e f a c t o  
f i n a n c i a l  p r o h i b i t i o n  to t h e  p e r m i t  h o l d e r ' s  j u d i c i a l  r e v i e w  
o f  t h e  a d m i n i s t r a t i v e  a g e n c y ' s  a c t i o n .  T h e  s e c t i o n s  o f  the 
A P A  b r o u g h t  in t o  i s s u e  are A S  4 4 . 6 2 . 5 6 0  a n d  570. C o p i e s  of 
t h e s e  s e c t i o n s  a r e  a p p e n d e d  to t h i s  reply.

SB 428 S e c t i o n  2 o f  the A d m i n i s t r a t i v e  L e v e l :

Due p r o c e s s  requires that the proposed revocation of a 
p e r m i t  be p r e c e d e d  by notice of the proposed action, and 
that the p e r m i t  holder be a f f o r d e d  an opp ort u n i t y  to be 
heard prior  to a resolutio n of the issues.

SB 428 S e c t i o n  2 p r o p o s e s  a m e c h a n i s m  for a d m i n i s t r a t i v e
r e v o c a t i o n  o f  a p e r m i t  b y  the C o m m e r c i a l  F i s h e r i e s  E n t r y  
C o m m i s s i o n .  T h i s  p o w e r  d o e s  n o t  p r e s e n t l y  exist. SB 428 
c o u l d  h a v e  s t o p p e d  t h e r e  a n d  l e f t  the C o m m i s s i o n  w i t h  the 
o b l i g a t i o n  to a d o p t  r e g u l a t i o n s  r e g a r d i n g  the p r o c e d u r e  to 
be  e m p l o y e d  w h i c h  w e r e  c o n s i s t e n t  w i t h  d u e  p r o c e s s .  H o w e v e r ,  
b e c a u s e  o f  the g r a v i t y  o f  t h e  p o t e n t i a l  c o n s e q u e n c e s  o f  
p e r m i t  r e v o c a t i o n ,  the C o m m i s s i o n  felt it w a s  a p p r o p r i a t e  
for the L e g i s l a t u r e  to p r o v i d e  for an a d m i n i s t r a t i v e  r e v o c a t i o n  
p r o c e d u r e  w h i c h  e n s u r e d  the r e s p e c t  o f  the p e r m i t  h o l d e r ' s  
d u e  p r o c e s s  r i g h t s .  T h i s  l e g i s l a t i v e  s t a t e m e n t  in e f f e c t  
says: "If y o u  c h e a t  y o u ' l l  b e  p u n i s h e d ,  b u t  w e  a r e  g o i n g  to
m a k e  sure t h a t  t h e  S t a t e  p l a y s  b y  the r u l e s  so t h a t  it
d o e s n ' t  c h e a t  y o u . "

B e f o r e  a n y  a d m i n i s t r a t i v e  h e a r i n g  then, t h e  S t a t e  m u s t  
g i v e  n o t i c e  o f  t h e  p r o p o s e d  action. T h e  p e r m i t  h o l d e r  is 
g i v e n  the o p p o r t u n i t y  to a p p e a r  at the h e a r i n g ,  w i t h  or 
w i t h o u t  c o u n s e l ,  a n d  g i v e  n i s  si d e  o f  the story. T h e  r e s p o n s i­
b i l i t y  o f  the p e r m i t  h o l d e r  at t h e  h e a r i n g  is n o  g r e a t e r  
t h a n  t h a t  r e q u i r e d  a t  a n y  a d m i n i s t r a t i v e  h e a r i n g — h e  may, if 
he  w i s h e s ,  s h o w  up  a n d  c o n t e s t  the p r o p o s e d  action.



S e n a t o r  K a y  P o l a n d - 2 - F e b r u a r y  3, 1978

S e c t i o n  2(b)(2) i m p o s e s  a g r e a t e r  b u r d e n  o n  t h e  State, 
h o w e v e r .  S e c t i o n  2 ( b ) (2) r e q u i r e s  t h a t  b e f o r e  t h e  C o m m i s s i o n  
a c t s  it m u s t  h a v e  r e c e i v e d  an a f f i d a v i t  s e t t i n g  f o r t h  f a cts 
w a r r a n t i n g  p e r m i t  r e v o c a t i o n .  T h e  n o t i c e  r e q u i r e m e n t s  of 
S e c t i o n  2(b) (2-6) w e r e  d r a f t e d  r e q u i r i n g  s p e c i f i c i t y  on  
e v e r y t h i n g  r e a s o n a b l y  n e c e s s a r y  to a p p r i s e  the p e r m i t  h o l d e r  
o f  the p o t e n t i a l  l o s s  i n v o l v e d  a n d  the b a s i s  of the p r o p o s e d  
a c t i o n .  T h i s  s p e c i f i c i t y  w i l l  h e l p  g u a r a n t e e  a m e a n i n g f u l  
h e a r i n g .

U n d e r  SB 428, the S t a t e  is al s o  r e q u i r e d ,  w h e n  h o l d i n g  
t h e  h e a r i n g ,  to p r o v i d e  a h e a r i n g  o f f i c e r  w h o  w i l l  a c t  as 
t h e  p r e s i d i n g  o f f i c e r  of  the he a r i n g .  The h e a r i n g  o f f i c e r  
is at t h e  e x p e n s e  o f  the State, b u t  w i l l  e m p l o y  his legal 
b a c k g r o u n d  to a i d  b o t h  t h e  p e r m i t  h o l d e r  a n d  t h e  C o m m i s s i o n  
in the p r e s e n t a t i o n  o f  n e c e s s a r y  facts. It is b e l i e v e d  t h a t  
us e  o f  a h e a r i n g  o f f i c e r  w i l l  h e l p  i n s u r e  g r e a t e r  i m p a r t i a l i t y  
as w e l l  as a m o r e  c o n c i s e  record.

In r e v i e w ,  the f o r m a l  h e a r i n g  p r o c e d u r e s  r e q u i r e d  by  SB 
428 at the a d m i n i s t r a t i v e  l e v e l  i m p o s e  a d d i t i o n a l  b u r d e n s  
o n l y  u p o n  t h e  S t a t e  a n d  n o t  u p o n  the p a r t y  a g a i n s t  w h o m  the 
a c t i o n  is p r o p o s e d .

S B  428 S e c t i o n  2 a n d  the J u d i c i a l  L e v e l ;

S e n a t o r  H u b e r  h a s  e x p r e s s e d  c o n c e r n  t h a t  a f f o r d i n g  
j u d i c i a l  r e v i e w  o f  the C o m m i s s i o n ' s  d e c i s i o n  p u r s u a n t  to A S
4 4 . 6 2 . 5 6 0 - 5 7 0  m i g h t  be f i n a n c i a l l y  u n f e a s i b l e  for the p e r m i t  
h o l d e r  to p u r s u e .  It w a s  a p p a r e n t l y  S e n a t o r  H u b e r ' s  c o n c e r n  
t h a t  a "de n o v o "  j u d i c i a l  r e v i e w  m i g h t  l o w e r  the c o s t  of 
th i s  r e v i e w  w e r e  a l e s s  f o r m a l  a d m i n i s t r a t i v e  h e a r i n g  h e l d  
a t  t h e  o u t set.

D u e  p r o c e s s  r e q u i r e s  the r i g h t  o f  j u d i c i a l  r e v i e w  o f  
t h e  C o m m i s s i o n ' s  d e c i s i o n ,  w h e t h e r  the a d m i n i s t r a t i v e  h e a r i n g  
is formal o r  i n f o r m a l .  T h e  n a t u r e  of the r e v i e w  w o u l d  
u l t i m a t e l y  d i c t a t e  the a m o u n t  of e x p e n s e  to the p e r m i t  
h o l d e r .  T h e  p r o p e r  f o r u m  for r e v i e w  is the S u p e r i o r  Court.
[AS 2 2 . 1 0 . 0 2 0 ,  2 2 . 1 5 . 0 5 0 ,  44. 6 2 . 5 6 0 ]

V are the S u p e r i o r  C o u r t  to h o l d  a "trial d e  novo", c o s t  
to the l i t i g a n t  w o u l d  be  g r e a t l y  inc r e a s e d .  E v i d e n c e  s u b m i t t e d  
a t  the a d m i n i s t r a t i v e  h e a r i n g ,  w h e t h e r  it w a s  f o r m a l  o r  
i n f o r m a l ,  w o u l d  h a v e  to be r e i n t r o d u c e d  at a "trial d e  n o vo" 
s u b j e c t  to all a p p r o p r i a t e  o b j e c t i o n s  and c r o s s - e x a m i n a t i o n  
r i g h t s  of the State. W i t n e s s e s  w o u l d  h a v e  to a p p e a r ,  p e r h a p s  
for t h e  s e c o n d  time, a n d  the l i t i g a n t  h i m s e l f  w o u l d  be 
m a k i n g  a s e c o n d  a p p e a r a n c e  th u s  i n c r e a s i n g  t r a v e l  e x p e n s e s .
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P r e - t r i a l  d i s c o v e r y  m a y  be in o r d e r  r e q u i r i n g  a d d i t i o n a l  
c o s t s .  S i n c e  a t r i a l  o f  t h r e e  o r  four d a y s  is m u c h  m o r e  
d i f f i c u l t  to s c h e d u l e  o n  t h e  c o u r t  c a l e n d a r  t h a n  a h a l f - d a y  
a r g u m e n t  (as w o u l d  be t h e  c a s e  w e r e  t h e r e  n o t  a "trial de 
n o v o " ) ,  g r e a t e r  d e l a y  c o u l d  be a n t i c i p a t e d  t h a n  if the case 
w e r e  o n e  o f  s i m p l e  a p p e l l a t e  r e v i e w .  A l l  told, an i n f o r m a l  
a d m i n i s t r a t i v e  h e a r i n g  f o l l o w e d  b y  a t r i a l  "de n o v o "  a t  the 
j u d i c i a l  l e v e l  w o u l d  s u b s t a n t i a l l y  i n c r e a s e ,  r a t h e r  t h a n  
d e c r e a s e ,  the d i r e c t  c o s t  t o  the p e r m i t  h o l der.

R e v i e w  u n d e r  A S  4 4 . 6 2 . 5 6 0  g e n e r a l l y  a m o u n t s  to a r e v i e w  
o f  the r e c o r d  o f  t h e  a d m i n i s t r a t i v e  h e a r i n g  to d e t e r m i n e  the 
p r o p r i e t y  o f  t h e  a d m i n i s t r a t i v e  a c t i o n  taken. A n  a p p e l l a n t  
is r e q u i r e d  to t r a n s m i t  t h e  r e c o r d  o f  the a d m i n i s t r a t i v e  
a g e n c y  h e a r i n g  to t h e  S u p e r i o r  C o u r t  at his o w n  c o s t  a n d  
p r o v i d e  a c o s t  b o n d  o n  appe a l .  In the C o m m i s s i o n ' s  e x p e r i e n c e ,  
for c a s e s  i n v o l v i n g  p e r m i t  d e c i s i o n s ,  th i s  is u s u a l l y  no 
m o r e  t h a n  $35 0 . 0 0 .  T h e  S u p e r i o r  C o u r t  may, in its d i s c r e t i o n , 
o r d e r  a d d i t i o n a l  e v i d e n c e  o r  r e q u i r e  a h e a r i n g  "de no v o . "  
[570(d)] T h e r e f o r e ,  S e c t i o n s  560 a n d  570 of A S  44.62 do 
p r o v i d e  for t h e  p o s s i b i l i t y  of  a "de n o v o "  h e a r i n g  w h e r e  
j u s t i c e  r e q u i r e s .

C o n c l u s i o n

S e c t i o n  2 of  S B  428 as  p r o p o s e d  w i l l  i n c r e a s e  the 
r e s p o n s i v e n e s s  of  S t a t e  g o v e r n m e n t  at the a d m i n i s t r a t i v e  
l evel, w h i l e  i m p o s i n g  no g r e a t e r  b u r d e n  u p o n  the p e r m i t  
h o l d e r  t h a n  w o u l d  a le s s  f o r m a l  a d m i n i s t r a t i v e  h e a r i n g  
p r o c e d u r e .

J u d i c i a l  r e v i e w  o f  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
u n d e r  A S  4 4 . 6 2 . 5 6 0  a n d  570 p r o v i d e s  a m u c h  less c o s t l y  
a v e n u e  o f  r e v i e w  t h a n  w o u l d  a m a n d a t o r y  t r i a l  "de novo." 
N o t w i t h s t a n d i n g ,  S e c t i o n s  560 a n d  570 d o  a l l o w  s u f f i c i e n t  
d i s c r e t i o n  w h e r e b y  t h e  S u p e r i o r  C o u r t  m a y  o r d e r  a t rial "de 
n o v o "  w h e r e  j u s t i c e  d i c t a t e s .

It w o u l d  t h e r e f o r e  a p p e a r  t h a t  SB 428 p r o v i d e s  a fair 
m e t h o d  o f  c i v i l  r e v o c a t i o n  of a n  e n t r y  permit, w h i c h  is a l s o  
t h e  l e a s t  c o 3 t l y  a l t e r n a t i v e  a v a i l a b l e .

D V G r e b



requires the agency to m a k e  findings of at least one year previous. 1963 Ops. Att'y 

fact regarding conditions which have Gen., No. 10. 

changed since the imposition of the penalty

Sec. 44.62.560. Judicial review, (a) Judicial review by the superior 
court o f a final administrative order may be had by filing a notice o f 
appeal in accordance with the applicable rules o f court governing 
appeals in civil matters. Except as otherwise provided in this section, the 
notice o f appeal shall be filed within 30 days after the last day on which 
reconsideration can be ordered, and served on each party to the 
proceeding. The right to appeal is not affected by the failure to seek 
reconsideration before the agency.

(b) The complete record o f the proceedings, or the parts o f it which 
the appellant designates, shall be prepared by the agency. A copy shall 
be delivered to all parties participating in the appeal. The original shall 
be filed in the superior court within 30 days after the appellant pays the 
estimated cost o f preparing the complete or designated record or files 
a corporate surety bond equal to the estimated cost.

(c) The complete record includes (1) the pleadings, (2) all notices and 
orders issued by the agency, (3) the proposed decision by a hearing 
officer, (4) the final decision, (5) a transcript of all testimony and 
proceedings, (G) the exhibits admitted or rejected, (7) the written 
evidence, and (8) all other documents in the case.

(d) Upon order o f the superior court, appeals may be taken on the 
original record or parts o f it. The record may be typewritten or 
duplicated by any standard process. Analogous rules o f court governing 
appeals in civil matters shall be followed where this chapter is silent, and 
when not in conflict with this chapter.

(e) The superior court may enjoin agency action in excess o f 
constitutional or statutory authority at any stage o f an agency 
proceeding. I f  agency action is unlawfully withheld or unreasonably 
withheld, the superior court may compel the agency to initiate action. 
(§ 24 (ch 2) ch 143 SLA 1959)

§ 44 .62 .560  A la s k a  S t a t u t e s  § 44 .62 .560

(Yonx reference. — See note to AS
II 02.570.

Thin Mcrlion und AS 11.62.570 prescribe 
the munner ami scope of judicial review, 
Mobil Oil Corp. v. laical Houndarv Conim'n, 
Sup. Cl. Op. No. 989 (File No. 1947). 51H 
P.2d 92 (19741

Hut they do not address (he Conn of an 
agency’* determination*. Mobil Oil Corp 
v l-ocal Houndarv Comm’n. Sup. Cl. Op. 
No. I IMP (File No 1947), *<1K P 2d 92(1974).

When review i* pioper. — KeVlew in 
proper where |iostponement of appellate 
review until a filial judgment in entered hy 
the superior court may result in injustice 
bemuse of impairment of a legal right and 
where the order sought to be reviewed is of

such substance and importance us to justify 

deviation frurn the normal appellate 

procedure hy w a y  of appeal and to require 

the immediate attention of this court. 

M u kluk Freight Lines v. Nabors Alas. 

Drilling, Inc., Sup. Ct. Op. No. 967 (File No. 

IH70), 510 l’.2d 408 (1973).

When order I* final. —  A n  order hy the 

trial court as a general rule is said to be 

final if it completely and finally disposes of 

the contested claims on their merits. 

M u kluk Freight Lines v. Nabors Alas. 

Drilling, Inc., Sup, Ct. Op. No. 967 (File No. 

1870), 516 I'.2d 408 (1973).

The term "finality” i* subject to several 
definition*. M u kluk Freight Lines v. 

Nabors Ala*. Drilling, Inc . Sup. Ct. Op. No. 

967 (File N o  1870), 516 P.2d 408 (1973).



§ 44.62.570 A la sk a  S t a t u t e s  § 44.62.570
the superior court to assert jurisdiction and No. 856 (File No. 1569), 50-1 P.2d 1027 
Krant preliminary relief in a case where an (1972).
agency has established n permanent rate. Applied in Wilson v. Employment
A.J. Industries, Inc. v. Alaska Pub. Serv. Security Comm'n, 6 Alaska L J. No. 3, p. 93
Comm’n. Sup. Ct. Op. No. 622 (File No. (March, 19C8); Jagcr v. State, Sup. Ct. Op.
1173), 470 P.2d 537 (1970), rev'd on other No. U61 (File No. 2057), 537 P.2d 1100
grounds on rehearing, 483 P.2d 198 (1971). (1975); Moore v. State, Sup. Ct. Op. No. 1284

Appeal to court to ubtain review and (File Nos. 2551, 2587), 553 P.2d 8 (1976).
return to court to continue litigation are Stated in Alaska Transp. Comm’n v.
separate processes. — Appealing to a court Alaska Airlines, Inc., Sup. Ct. Op. No. 429
for the purpose of obtaining review of an (File No. 881), 431 P.2d 510 (1967);
inferior tribunal’s order and returning to a Matanuska-Susitna Borough v. Lum, Sup.
court with retained jurisdiction for the Ct. Op. No. 1179 (File Nos. 2241, 2250), 538
purpose of continuing litigation are P-2d 994 (1975).
separate and distinct legal processes. Cited in Leege v. Martin, Sup. Ct. Op.
Greater Anchorage Area Borough v. City No. 131 (File No. 256), 379 P.2d 447 (1963);
of Anchorage, Sup. Ct. Op. No. 856 (File R.C.A. Serv. Co. v. Liggett, 2 Alaska L.J.
No. 1569), 504 P.2d 1027 (1972). No. 1, p. 7 (Jan., 1964); King v. Alaska State

Court apprising parties of right to seek Housing Auth., Sup. Ct. Op. No. 917 (File
review did not retain jurisdiction. — A No. 1613), 512 P.2d 887 (1973); Alaska Pub.
lower court which merely apprised the Util. Comm’n v. Greater Anchorage Area
parties of their rights to seek judicial Borough, Sup. Ct. Op. No. 1139 (File No.
review of an administrative adjudication 2314), 534 P.2d 549 (1975).
under this chapter did not retain Am. Jur. reference. — 42 Am. Jur.,
jurisdiction. Greater Anchorage Area Public Administrative Law, § 185.
Borough v. City of Anchorage, Sup. Ct. Op.

Sec. 44.62.570. Scope o f  review, (a) An appeal shall be heard by the 
superior court sitting without a jury.

(b) Inquiry in an appeal extends to the following questions: (1) 
whether the agency has proceeded without, or in excess o f jurisdiction; 
(2) whether there was a fair hearing; and (3) whether there was a 
prejudicial abuse o f discretion. Abuse o f discretion is established if the 
agency has not proceeded in the manner required by law, the order or 
decision is not supported by the findings, or the findings are not 
supported by the evidence.

(c) The court may exercise its independent judgment on the evidence. 
I f  it is claimed that the findings are not supported by the evidence, abuse 
of discretion is established if the court determines that the findings are 
not supported by (1) the weight o f the evidence, or (2) substantial 
evidence in the light o f the whole record.

(d) The court may augment the agency record in whole or in part, or 
hold a hearing de novo. I f  the court finds that there is relevant evidence 
which, in the exercise o f reasonable diligence, could not have been 
produced or which was improperly excluded at the hearing, the court 
may (1) enter judgment as provided in (e) o f  this section and remand the 
case to be reconsidered in the light o f that evidence; or (2) admit the 
evidence at the appellate hearing without remanding the case.

(e) The court shall enter judgment setting aside, modifying, 
remanding, or affirming the order or decision, without limiting or 
controlling in any way the discretion legally vested in the agency,

( 0  The court in which proceedings under this section are started may 
stay the operation o f the administrative order or decision until (1) the

206



court enters judgment, (2) a notice o* further appeal from the judgment 
is filed or (3) the time fo r  filing the notice o f appeal expires.

(g) No stay may be imposed or continued i f the court is satisfied that 
it is against the public interest.

(h) I f  further appeal is taken, the supreme court may, in its discretion, 
stay the superior court judgment or agency order.

(i) I f  a final administrative order or decision is the subject o f a 
proceeding under this section, and the appeal is filed while the penalty 
imposed is in effect, finishing or complying with the penalty imposed by 
the administrative agency during the pendency o f the proceeding does 
not make the determination moot. (§ 25 (ch 2) ch 143 SLA 1959)

§ 44 .62 .5 70  S t a t e  G o v e rn m e n t  § 4 4 .6 2 .5 7 0

This section and AS 44.62.560 prescribe 
the manner and scope of judicial review. 
Mobil Oil Corp. v. Local Boundary Comin’n, 
Sup. CL Op. No. 989 (File No. 1947), 518 
P.2d 92 (1974).

But they do not address the form of an 
agency's determinations. Mobil Oil Corp. 
v. Local Boundary Comm'n, Sup. Ct. Op. 
No. 989 (File No. i947>, 518 P.2d 92 (1974).

Questions for review. — One type of 
administrative decision on questions of law 
involves questions in which the 
particularized experience and knowledge of 
the administrative personnel goes into the 
determination. When this type of question 
is presented to the court for review, 
deference should be given to the 
administrative interpretation, since the 
expertise of the agency would be of 
material assistance to the court. The other 
kind of case presents questions of law in 
which knowledge and experience in the 
industry affords little guidance toward a 
proper consideration of the legal issues. 
These cases usually concern statutory 
interpretation or other analysis of legal 
relationships about which courts have 
specialized knowledge and experience. 
Consequently, courts are at least as capable 
of deciding this kind of question as an 
administrative agency. Swindel v. Kelly, 
Sup. Ct. Op. No. 812 (File Nos. 1416,1118), 
499 P.2d 291 (1972).

Leasing decisions of the division of 
lands and Department of Natural 
Resources are subject to judicial review. 
Such judicial review would be governed by 
the relevant provisions of the 
Administrative Procedure Act (AS 44.62). 
Swindel v. Kelly, Sup. Cl. Op. No. 812 (File 
Nos. 1416, 1418), 499 P.2d 29* (1972).

Four principal standurds of review. —
In interpreting this section the supreme 
court has recognized at least four principal 
standards of review of administrative 
decisions. These are the "substantial

evidence test" for questions of fact; the 
"reasonable basis test” for questions of law 
involving agency expertise; the 
"substitution of judgment test” for 
questions of law where no expertise is 
involved; and the "reasonable and not 
arbitrary lest" for review of administrative 
regulations. Jager v. State, Sup. Ct. Op. No. 
1161 (File No. 2057), 537 P.2d 1100 (1975).

The reasonable basis approach should 
be used for the most part in cases 
concerning administrative expertise as to 
either complex subject m atter or 
fundamental policy formulations. Swindel 

. Kelly, Sup. Ct. Op. No. 812 (File Nos. 
1416, 1418), 499 P.2d 291 (1972).

Application of the reasonable basis test 
is extremely useful where the 
administrative action under review 
resembles executive as opposed to 
legislative or judicial activity, where the 
decision under review clearly has nothing 
to do with the agency's rule making 
function. Swindel v. Kelly, Sup. Ct. Op. No. 
812 (File Nos. 1416, 1418), 499 P.2d 291 
(1972).

This section is made applicable to 
review of final orders of the Public 
Utilities Commission by AS 42.05.551. 
Jager v. State, Sup. Ct. Op. No. 1161 (File 
No. 2057), 537 P.2d 1100 (1975).

Whether proposed utility rates were 
designed to and could meet competition, 
shift sales of gas from winter to summer, 
and achieve interruptibility, are ail 
questions of fact of the type traditionally 
reviewed under a substantial evidence 
standard. Jager v. State, Sup. Ct. Op. No. 
1161 (File No. 2057), 537 P.2d 1100 (1975).

Public Utilities Commission's decision 
w hether to conduct a rate  investigation is 
similar to the type of decision involving 
agency expertise in a mixed law and fact 
setting subject to the “reasonable basis" 
standard of review. Jager v. State, Sup. Ct. 
Op. No. 1161 (File No. 2057), 537 P .‘2d 1100 
(1975).
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T h e  H o n o r a b l e  A l v i n  O s t e r b a c k  
C h a i r m a n ,  H o u s e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  
C a p i t o l  B l d g .  -  R o o m  1 1 8  
J u n e a u ,  A l a s k a  9 9 8 0 1

D e a r  R e p r e s e n t a t i v e  O s t e r b a c k :

Y o u  h a v e  r e q u e s t e d  t h e  c o m m e n t s  o f  t h e  C o m m e r c i a l  
. s h e r i e s  E n t r y  C o m m i s s i o n  S B  4 2 8  am, w h i c h  i3 c u r r e n t l y  
a f o r e  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e .

U p o n  s e c o n d  r e a d i n g  in t h e  S e n a t e ,  S B  428 w a s  a m e n d e d  
b y  s e v e r a l  f l o o r  m o t i o n s ,  a b o u t  w h i c h  w e  w o u l d  s u b m i t  the 
f o l l o w i n g  f o r  y o u r  c o m m i t t e e ' s  c o n s i d e r a t i o n :

T h e  f i r s t  a m e n d m e n t  o f f e r e d  a p p e a r s  a t  p a g e  2, l i n e  5, 
b e g i n n i n g  w i t h  t h e  w o r d s  " T h e  h e a r i n g  p l a c e . . . "  ( S e n a t e  
J o u r n a l  p a c e  241). T h e  p u r p o s e  o f  t h i s  a m e n d m e n t  i s  t o  
p r o v i d e  t h a t  t h e  r e v o c a t i o n  h e a r i n g  t a k e  p l a c e  a t  o r  n e a r  
t h e  p l a c e  o f  r e s i d e n c e  o f  t h e  p e r m i t  h o l d e r .  T h e  C o m m i s s i o n  
a n t i c i p a t e s  f e w  r e v o c a t i o n  h e a r i n g s  a n d  t h e r e f o r e  i t  d o e s  
n o t  f e e l  t h a t  t h e s e  p r o v i s i o n s  a r e  u n d u l y  o p p r e s s i v e .
H o w e v e r ,  i t  m a y  w e l l  b e  t h a t  t h e  p e r m i t  h o l d e r  w o u l d  d e s i r e  
to h a v e  a  h e a r i n g  a t  a p l a c e  o t h e r  t h a n  t h e  J u d i c i a l  D i s t r i c t  
i n  w h i c h  h e  r e s i d e s .  I n a s m u c h  a s  t h e  r e f e r e n c e d  s e c t i o n  o f  
S B  420 m a n d a t e s  a h e a r i n g  w i t h i n  t h e  p e r m i t  h o l d e r ’s J u d i c i a l  
D i s t r i c t ,  t h e  C o m m i s s i o n  w o u l d  s u g g e s t  t h a t  t h e  l a n g u a g e  o f  
t h a t  s e c t i o n  b e  a m e n d e d  to a l l o w  t h e  p e r m i t  h o l d e r  t o  w a i v e  
t h e  m a n d a t o r y  r e q u i r e m e n t s  a p p e a r i n g  o n  p a g e  2, l i n e  5-7.
I n  t h i s  r e g a r d ,  t h e  f o l l o w i n g  l a n g u a g e  i3 o f f e r e d :

"U n l e s s  w a i v e d  i n  w r i t i n g, t h e  h e a r i n g  p l a c e  
s h a i l ' b e  h e l d  w T t h i n t h e  J u d i c i a l  D i s t r i c t  i n  w h i c h  t h e  
p e r m i t  h o l d e r  r e s i d e s  f o r  t h o s e  r e s i d i n g  i n  t h e  S t a t e  
o f  A l a s k a .  T h e  h e a x i n g  p l a c e  s h a l l  b e  a t  t h e  d i s c r e t i o n  
o f  t h e  C o m m i s s i o n  f o r  t h o s e  p e r m i t  h o l d e r s  r e s i d i n g  
o u t s i d e  t h e  St. t e  o f  A l a s k a ; "
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'While this amendment will undoubtedly have some impact 
on the Commission's budget because of the added requirement 
for Commission and staff travel, possible transportation of 
records, etc., the exact magnitude cannot be determined at 
this time. The Commission would expect revocation hearings 
to be rare, and if that i3 the case attendant co3ts could 
probably be absorbed without a specific budgetary increase. 
Consequently, we recommend no change in the fiscal note 
accompanying this bill.

T h e  s e c o n d  a m e n d m e n t  o f f e r e d  i3 o f  t w o  p a r t s  ( S e n a t e  
J o u r n a l  pp. 2 4 1 - 2 ) .  P a r t  I a p p e a r s  a t  p a g e  1, l i n e  21 o f  S B  
428. T h a t  a m e n d m e n t  a d d e d  t h e  w o r d  " m a t e r i a l l y "  a f t e r  t h e  
w o r d  " c o r r e c t "  a p p e a r i n g  a t  l i n e  21. T h e  S e n a t e  R e s o u r c e  
C o m m i t t e e  v e r s i o n  o f  S B  428 d i d  n o t  c o n t a i n  t h e  w o r d  " m a t e r i a l l y . "  
I n a s m u c h  a s  t h e  w o r d  " k n o w i n g l y "  a p p e a r s  i n  t h e  l a n g u a g e  o f  
s e c t i o n  1 6 . 4 3 . 3 5 5 ( a ) ,  i t  is f e l t  b y  t h e  C o m m i s s i o n ,  t h a t  if 
a p e r s o n  i n t e n t i o n a l l y  s u b m i t t e d  f a l s e  i n f o r m a t i o n  k n o w i n g  
o f  t h e  f a l s e h o o d ,  t h e  u s e  o f  t h e  m o d i f i e r  " m a t e r i a l l y "  
s e r v e d  a  s u p e r f l u o u s  p u r p o s e .  In e f f e c t ,  w h a t  P a r t  i o f  the 
a m e n d m e n t  a c c o m p l i s h e s  i s  t o  a t t a c h  c u l p a b i l i t y  to  b i g  l i e s  
w h i l a  p r o t e c t i n g  t h o s e  l i e s  w h i c h  a r e  small. A  p r o b l e m  a l s o  
e x i s t s  in  d e f i n i n g  t h e  t e r m  " m a t e r i a l l y "  a s  i t  is n e c e s s a r i l y  
v a g u e .  T h e  C o m m i s s i o n  f e e l 3  t h a t  w h e r e  p r o s c r i b e d  a c t i o n  
c a n  r e s u l t  i n  t h e  r e v o c a t i o n  o f  a  p e r s o n ' s  e n t r y  p e r m i t ,  the 
s t a t u t e  s h o u l d  b e  d r a w n  w i t h o u t  w o r d s  o f  v a g u e n e s s .  In 
l i g h t  o f  t h e  g r a v i t y  o f  p e r m i t  r e v o c a t i o n ,  it is o n l y  f a i r  
t h a t  a  p e r s o n  b e  s p e c i f i c a l l y  a p p r i s e d  o f  t h e  p r o h i b i t e d  
c o n d u c t .

T h e  s e c o n d  p o r t i o n  o f  t h i s  f l o o r  a m e n d m e n t  a p p e a r s  a t  
p a g e  3, l i n e  1 4 - 1 6  o f  5 3  428. SB  428 a s  p a s s e d  b y  t h e  
S e n a t e  R e s o u r c e s  C o m m i t t e e  p r o v i d e d  for a n  a p p e a l  o f  a 
C o m m i s s i o n  p e r m i t  r e v o c a t i o n  d e c i s i o n  purs-'^nt t o  t h e  
A d m i n i s t r a t i v e  P r o c e d u r e  Ac t .  A  d i s c u s s i o n  o f  t h e  s c o p e  o f  
t h a t  a p p e a l  p r o c e s s  a p p e a r s  i n  t h e  H o u s e  R e s o u r c e  C o m m i t t e e  
f i l e  o n  S B  428. T h e  f l o o r  a m e n d m e n t  o f f e r e d  p r o v i d e s  t h a t  
a l l  a p p e a l s  o f  a  C o m m i s s i o n  d e c i s i o n  to r e v o k e  a  p e r m i t  
s h a l l  b e  i n  t h e  s c o p e  o f  a t r i a l  d e  n o v o .  I n  r e f e r e n c e  to 
s e c t i o n  (h) a p p e a r i n g  a t  p a g e  3, l i n e s  1 4 - 1 6 ,  P e t e r  F r o e h l i c h  
o f  t h e  D e p a r t m e n t  o f  L a w  w i l l  a t t e n d  the T u e s d a y  c o m m i t t e e  
m e e t i n g  a n d  o f f e r  t e s t i m o n y  o n  t h o s e  p r o v i s i o n s .

While this amendment does not directly affect the 
Commission's function, it does place what may be excessive 
burdens upon the permit holder. A full trial over matters 
previously presented at administrative hearing will 
result in added and repetitive costs to the permit holder 
due to the formal and extended nature of court trials. A



R e p r e s e n t a t i v e  O s t e r b a c k  - 3 -  M a r c h  6, 1 9 7 8

full trial, as opposed to oral arguments, would be more 
difficult to accommodate.on the court calendar due to the 
amount of time a trial requires. This could result in 
delays of the resolution of the permit holder’s case. It 
should also be noted that the appeal is from the "Commission's" 
decision rather than the "board's" decision.

In light of the foregoing, it is respectfully submitted 
that the interest of the fisherman would be furthered by 
reinstatement of the language originally appearing in the 
bill as passed out by the Senate Resource Committee:

I
. "Judicial review of a commission determination

under this section may be had in accordance with AS
44.62.560-44.62.570." (S3 428 as passed by the Senate
Resources Committee page 3, lines 10-12.)

7hi3 would provide the fisherman with the option of an 
• appeal to the court3 at a lower cost and consuming less time 
than a full scale trial de novo, with or without a jury.

A third floor amendment was offered as section 5 of S3 
420 and relates to the transfer of a permit after court 
ordered suspension of use privileges thereunder (Senate 

Journal pp. 242-3). The Commission supports this amendment.

The Commission concurs with the remainder of £3 423 am 
in the form in which it i3 now before you.

Thank you for the opportunity to comment on this >ill.
A member of the Commercial Fisheries Commission will be 
present when SB 428 am comes before the House Resources 
Committee, Tuesday March 7, 1978 at 1:30 p.m. to answer any 
questions.

Sincerely,

Allan Adasiak 
Chairman

AA:DG:eb



March 9, 1978

The Honorable Alvin Osterback 
House Resource Committee Chairman 
Alaska State House of Representatives 
Capitol Building - Room 118 
Juneau, Alaska 99811

Dear Represencative Osterback:

Re: Questions raised at Committee Hearing of SB
428 am held on March 8, 1978

In response to questions raised regarding Section 2 (h) 
appearing at page 3 lines 14 through 16, the following 
language ia offered:

"Judicial review of commission determinations 
under this section shall be in accordance with AS
44.62.560-44.62.570 provided that a hearing de novo 
granted under AS 44.62.570(d) may in the discretion of 
the court be had with a jury sitting if application 
therefore i3 filed with the court no later than 10 days 
after service of the notice of appeal."

T’ni3 l a n g u a g e  p r o v i d e s  for a h e a r i n g  by jury at the d i s c r e t i o n  
of t h e  s u p e r i o r  court.

A question was also raised regarding the imposition of 
culpability on one who assists in the violation of a provision 
of chapter 43 or regulations promulgated thereunder (SB 428 
am, Section 3). It 3hould first be noted that including 
those who assist in the stated violations under Section 3, 
doa3 not increase the potential penalties to permit holders, 
but only extends culpability to persons not previously 
covered by that section. While most violations \>»ould come 
within the proscribed acts of Section 4 of SB 420 am, there 
are events of possible concern not covered by that section.
For example, a misstatement of monies collected by agents of 
the Department of Revenue (20 AAC 05.980 eff. 1/1/78) would 
only be covered by Section 3 of SB 428, and the act proscribed 
may bo accomplished by two or more persons requiring prosecution

I
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under the "assisting" provision of Section 3. So night the 
situation exist for the improper release of confidential 
information in violation of 20 AAC 05.930 or the fraudulent 
representation of one improperly asserting himself as an 
authorized agent of a permit holder (see 20 AAC 05.960).
Frcm the above examples, it appears that reliance solely on 
Section 4 is insufficient to adequately guard against all 
situations of improper conduct. Therefore, it is respectfully 
submitted that Section 3 of SB 428 am be retained.

Sincerely,

Allan Adasiak 
Chairman



Introduced: 1/19/78
Referred: Resources

IN THE SENATE BY T HE RESOURCES COM M I T T E E

SENATE BILL NO. 428 

IN THE L EGISLATURE OF THE STATE OF A L A S K A  

TENTH L E G I S LATURE - SECOND SESSION 

A  BILL

For an Act entitled: "An A ct relating to commercial fishing interim-use

permits, entry permits, ar.d vessel licenses."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.43.180(a) is repealed and re-enacted to read:

( ) The commission shall adopt r e g u l a t i o n ' prov i d i n g  for the 

temporary emergency transfer of entry permits and interim-use permits 

wh e n  illness, disability, death, or other unavoidable hardship prevents 

the permit holder from participating in the fishery. To alleviate 

hardship pending a final determination of the permit holder's e l i g i b i l­

ity for an entry permit, the commission shall adopt regulations p r o v i d­

ing for the temporary emergency transfer of an interim-use permit under 

sec. 210(b) of this chapter.
/

* Sec. 2. AS 16.43 is amended by adding a n ew section to read:

|i Sec. 16.43.355. COMMISSION REVOCATION OF EN T R Y  PERMITS. (a) The
l

commission may revoke an entry permit if a person k n owingly supplies, 

assists in supplying, or fails to correct false information p r o v i d e d  to 

the commission for the purpose of

(1) permit application; or

(2) permit transfer.

(b) Before revocation, the commission shall serve the permit 

h older personally or by certified or registered nail w i t h  a n o tice to 

show cause w h y  the proposed action should not take place. The notice to 

show cause must

(1) be supported by an affidavit which m a y  be made on infor-
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mat ion or belief setting out the facts wh i c h  are the basis of the p r o­

posed action;

(2) provide for at least 30 days notice of the place, date, 

and time of the h e a r i n g  where the permit holder m a y  present evidence in 

opp o s i t i o n  to the proposei action;

(3) specify the statutes or regulations violated;

(4) state w i t h  p a r t icularity the action prop o s e d  to be taken;

(5) indicate to the permit holder that his ability to p e r­

mane n t l y  transfer the permit w h i c h  is the subject of the revocation 

proceedings has been suspended as of the date of the notice and will 

continue to be suspended until the exhaustion of all administrative and 

judicial remedies; and

(6) other information the commission considers proper.

(c) A permit subject to revocation proceedings under this section 

m a y  not be p e r m a nently transferred after the date of the notice in (b) 

of this section pending exhaustion of all a d ministrative and judicial 

remedies arising from a ction taken under this section.

(d) The revocation hearing shall be c o n d u c t e d  before a q uorum of 

commissioners and shall oe presided over by a prope r l y  a p pointed hearing 

officer who shall ru3e on the presentation of evidence and other p r o ­

cedural matters. Within a reasonable time after the conclusion of the 

hearing, the hearing officer chall submit to the attending commissioners 

a proposed decision based on the record of the hearing and containing 

findings of fact, conclusions cf law, and recomm e n d e d  action. The 

a ttending commissioners shall then r e view the h e a r i n g  officer's proposed 

decision and adopt or amend or reject the contents of the proposed 

decision in the w r i tten decision of the commission. A  copy of the 

commission decision shall be m a i l e d  to each party or his attorney by 

certified or registered mail.

SB 428  - 2 -
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(e) The failure of a permit h older properly served U’-der (b) of 

this section to appear at the hearing is not grounds for setting aside 

any commission action taken. However, the commission may in its d i s c r e­

tion order a continuance or second hearing.

(f) The effective date of the commission decision under this 

section is the date of the notice to show cause first served upon the 

permit holder.

(g) The provisions of this section do not apply to the permit of 

a person who is a bona fide purchaser.

(h) Judicial review of a commission determination under this 

section may be h ad in accordance with AS 44.62.560 - 44.62.570.

* Sec. 3. AS 16.43.360(a) is am e nded to read:

(a) A  person who w iliwlLy A l o l a t e s  or assists in the violation of 

a provision of this v_.iapter or a regulation promulgated under tnis 

chapter is, upon conviction, [IS] guilty of a m isdemeanor and is p u n i s h­

able by a fine of not more than $5,000 for a first conviction, and 

[;] a fine of not more than $10,000 for a second or third conviction [; 

AND, F OR A  THIRD CONVICTION, A  FINE OF NOT MORE TH A N  $10,000 AS WELL AS 

FORFEITURE OF A L L  INTERIM-USE PERMITS AND ENTRY PERMITS HELD BY HIM AND 

PERMANENT LOSS OF ELIGIBILITY FOR INTERIM-USE PERMITS OR FOR ENTRY 

P E R M I T S ]. Upon a third conviction, the person shall forfeit all interim- 

use and entry permits held b y  h i m  and loses eligibility for future 

issuance or transfer of interim-use or entry permits. Upon a first or 

second conviction under this section, the court may in its discretion 

order a forfeiture of interim-use or entry permits held by him as well 

as a loss of eligibility for future issuance or transfer of interim-use 

or entry permits or order a suspension of fishing rights under i n t erim- 

use or entry permits held or to be held by h i m  for a period of not more 

than three y e a r s .
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*  Sec. 4. AS 16.43.360(b) is amended to read:
J&vt a/ '

(b) A  person who w  i 1-f-irfclV j riakes a faxse statement of [A MATERIAL] 

fact in the application for or renewal of an interim-use permit or an 

entry permit or vessel license application or renewal or in the ap p l i­

cation for a transfer under secs. 170 - 180 of this chapter, or a person 

who assists another by-w*W«Aij^/mcking a false statement of [A MATERIAL] 

fact in support of the other person's application for issuance or r e­

newal of an interim-use permit or an entry permit or vessel license 

[TRANSFER OF AN ENTRY PERMIT, UPON CONVICTION,] is guilty of a m i s d e­

meanor and shall forfeit all interim-use permits and entry permits held 

by h i m  and shall lose eligibility for interim-use permits and for entry 

permits for a period of five years and is punishable by a fine of not 

more than $ 5 , 0 0 0 .

SB 4 2 8 - 4 -



O f f e r e d  in t h e  SENATE: By : — b m .
T o : _________________ SENATE B IL L  N o .428 amended

HOUSE B IL L  No, _________

Page:   Line :

S e cti on 4. A S  16.43.360 is amended  b y  a dding a 
n e w  s u b s e c t i o n  to read:

(e) N o t w i t h s t a n d i n g  any other provi s i o n  
of this section, no interim-use 
or entry permit m a y  be t r a n s f e r r e d  
w h i l e  u n d e r  suspension, w i t h o u t  
the consent  of the Commission.



A M E N D M E N T  N 0 . 2

Offered in the SEN ATE : By : f e r g u s q n

T o : _________________ SENATE B IL L  No. 428-
HOUSE B IL L  No. ___

Page :  2____________________L i n e :  _L

Delete i n s e r t  a period, and add:

"The h e a r i n g  p l a c e  shall be h e l d  w i t h i n  the 
J u d i c i a l  D i s t r i c t  in w h i c h  the p e r m i t  h o l d e r  
r e sid es for those r e s i d i n g  in the state of 
Alaska. T h e  h e a r i n g  place shall be at the disc retion 
of the c o m m i s s i o n  for those p e r m i t  h o l d e r s  residing 
ou t s i d e  the state of Alaska."
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