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.lay S. Hamo nd, Governor

Pouch A
Juneau, AK 99811

Dear Covernor llannond:

The Ad Hoc Committee on land policies and procedures has met on a weekly schedule
since late” October. Ue h.ave addressed many problems dealing with the administration
of the state"s land patrimony. Many of these problems need resolution through

the legislative process. Accordingly we are submitting these following recom—
mendations as an interim report of the Committee, in the hope tliat the legislature
may act during its current session.

Recommendation i?l

The committee recommends that the State adopt a system of level payments in
place of declining payments in its sales contracts. The system of level
payments is in common use in the business world, and the pnynent figures are
easily set forth in a contract. The disadvantage of the present method is
that interest must be recalculated every year and the payments decrease each
year. From both the State"s and the buyers®™ viewpoints, the level payment
method would be preferred. The State would receive slightly more in interest
payments over the contract terms and the buyer would not have to make as high
initial payments.

Section 2 & 3 of the attached draft bill would accomplish this.
Recommendation j‘2

The committee recommends that the State charge a market rate of interest in its
sales contracts. The interest rate, at present 6%, .is below market levels and
may have contributed to inflated prices at state land sales. By setting interest
rates at market levels, the State would help prevent inflated land prices and

at the name tine return more income to the State. To provide for a market

rate of interest in sales contracts, no change in AS 38.05.D45 would be re—
quired= The addition of a statement of market rate in this statute would be
desirable, however.

Section 3 of the attached draft bill would accomplish this.

1 iOn!2
The Committee recommends that all sales contracts over $400.00 per year have
the option of paying in quarterly installments instead of annual installments.
It is the committee®"s belief that thin would case the financial strain on the

buyer and yet not add significantly to the State"s administrative costs.

Section 3 of the attached draft bill would accomplish this.



Recotr.memlallon_?4

The committee recommends that the Director be Riven the authority to set the
payment period from one to twenty years. This type of flexibility would allow
the State and buyers greater market possibilities.

Section 3 of the attached draft bill would accomplish this.

Recommendation fi5

The committee believes that the word "primarily"” may imply special consideration

to some lessees. In order to treat all lessees fairly and equitably the com—
mittee recommends that the word primarily be stricken. Deleting "primarily” 1
would clarify the basis for reappraisal. This recommendation is also made by the

hearing panel on the Alaska Industrial Subdivision leasing protest.

Section 8 of the attached bill will accomplish this.

Recommendation #6

Since public notice is covered in AS 38.05.345 the change to "appraisal" for
AS 38.05.310 is warranted by its present content. The committee recommends
that land may be appraised 120 days in advance of a sale or lease. The change
from 90 to 120 days would be desirable in that minimum bid information could
be given to the public well in advance of the actual sale or lease auction.

Section 10 of the attached draft bill will accomplish this.
Roconunendation A7

The committee recommends that land offered over the counter be reviewed at

90 to 120 day intervals to determine if ar. increase in value has occurred. This
review is desired so that parcels are not undervalued by progressive changes

in the market.

Section 10 of the attached draft bill would accomplish this.
Roconmemlation A3

The committee recommends that in Title 38.05 of the statutes the terms "fair
market value 7be used in place of "fair appraised market value"™ and "market
value.” The meaning is meant to be the same in all cases. The committee

would like to see one standard tern used to avoid confusion and misunderstanding.

Sections 4, 5, 7, & 13 of the attached draft hill would accomplish this.
Recommendation #9

The duration of a lease and the economic life of substantial improvements, such
ay stores or factories nay not coincide. In order to see that state leased land
is used in a rational economically productive manner the committee recommends

that lessees of long-term leases he given a renewal option for up to fifteen
years. This type of option v/ould grant the lessee more flexibility in maximizing
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his Investment returns, especially during the final years of his lease. It

would also increi.se the lessee®s planning possibilities for use of the leased
ground. This action would also soften the Impact of termination of the lease.
Specifically, this would permit a lessee to work substantial repairs to a building
when the remaining tern of the lease would not otherwise justify it.

Section 6 of the attached draft bill would accomplish this.
Recommendntion 4*10

In order to provide a uniform 55 year limit for all long-term leases the committee
recommends deletion of the 99 year provision found in 33.05.070(c) for school <
1mds.

Section 6 of the attached bill would accomplish this.
Recommendation ?rll

The committee believes that state trust lands (school, mental health, and
university) are now and have been managed at a low Intensity. These lands

may be returning only a fraction of their potential value that could he re—
alized by a small full time management staff. The Division manages, these

lands at r.0 charge 1o the various trust funds and receives no reimbursement

for its services. Therefore, it has traditionally placed low priority on
management of these lands. This committee recommends that the State

Legislature authorize each trust hoard the authority to freely contract with

any agency or private firm for the management of its lands for revenue production
in accordance with the state"s land act.

Section 1 of the attached draft bill would accomplish this.

Roconnendntlon #12

To provide the lessee insurance against a land boon or unexpected increase the
committee recommends that rental increases at the five-year reappraisal periods
not exceed 100% of the prior existing annual rental rate. This action would
increase the predictability of the lessees payments. The stability thus created
would add significant borrowing power for the lessee to finance improvements on

the leased ground. Mr. Mack of this committee does not concur and believes that
100% is too high a ceiling.

Section 8 of the attached draft bill would accomplish this.

Recommendatlon /13

The Division of Lands has had many protests from private parties over the past

few yearn leading the committee to believe that a hoard of npneals is highly
desirable and needed, at this time. At present there exists no arbitration board

or hoard of appeals to handle appeals allowed by Division of Lands regulations.

The creation of a hoard of appeals would effect a responsive mechanism for solving
most problem cases arising out of Division of Lands transactions that affect private
patties. lhe board of appeals would he faster and less costly to private parties
than legal recourse, which would still he available. The hoard is structured to
maintain adequate expertise while attempting to eliminate bins in favor of the
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Division oe Lands. The appeal board would substitute for the Commissioner inle
the present appeal process.

Section 14 of the attached draft bill would accomplish this.

Rjecommendation v!4

Tht? current procedures for informing the nublic of state lands transactions are
covered in AS 3S5.05.305 and AS 38.05.345. The two procedures do not mesh in a
clear nanner. The committee recommends that the procedures be clarified in a
manner that will he flexible enough to inform the public fully and yet not
require multiple advertising for minor negotiated transactions.

Section 11 of the attached draft will accomplish this.
Recommendation £15

To implement the new lease provisions recommended by this committee new lease

forms for various types of leases will he required. It is the committee®"s recommendation
that the Division draft new lease forms to comply with the statues adopted, and

that the new forms be reviewed by this connittee.

Recommendation //Ib

At present many lessees are suffering hardship due to rent increases of several

hundred percent. To provide for this relief and as a curative for such future increases
the.statutory provisions found in section nine are recommended. Provision

for optional conversion of present leases to ones that will place a ceiling of

10Hr< on rental increases every five years will largely prevent future hardship cases

and resolve satisfactorily the present cases. With a rent ceiling lease rental
increases will be more predictable resulting in more financial stability for the

lessee. Mr. Mack does not concur with the limitation of 1007,.

Section 8 & 9 of the attached draft bill will accomplish the above recommendations.

Recommendstioii ifl7

The committee recommends r"vat the Legislature apply the provisions found in Title
38 to those in Title 3 and Title 19. The rationale would be co make land laws

uniform between the Division of Aviation, Department of Highways and Division of
Lands.

Rcconmendat ion yi8

To comply with new statues the committee recommends n major overhaul of Division
cf Lands regulations. The committee lias found many of the regulations now in
effect to ho outdated and superseded hy statutes.

Rocomnendn tion </19

The committee recommends that the State be given more flexibility to resolve
contract of sale violations. This 1is necessary to prevent foreclosure as the
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only remedy for minor contract violations.
Section 3 of the attached bill will accomplish this. - -

The committee wishes to note that in the course of public testimony it was ap—
parent that Division of Aviation lessees had significant problems with their
current leases. This subject was not within the scope of the committees de—
liberations and, therefore, not addressed.

The committee wishes to* emphasise that this is ar. interim report and will be
followed by additional recommendations not necessarily involving legislative
actions.
)
VA

TIIF.ODORE G. SMITH
Co-chairman

Conmittce Members:

Hugh Gellert, Co-chairman
William Mack

John Ilorman

Lidia Selkrcgg

Jamie Love

Carl Marrs

Clnr!: Greening

Mike Culletta

Herb Lang

David McCabe.
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IN THE BY RULES COMMITTEE BY REQUEST
OF THE GOVERNOR

BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

#
TENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to state lands and providing for

an effective date."™
BE IT ENACTEO BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 38.05.030 is airended by adding a new subsection to read:

Section 38.05.030 (f). Notwithstanding the provisions of (a) and (e)
above and 38.05.035 (a)(13), the trustees of state trust lands may manage or
contract with any agency, public or private, for " »>management of trust
lands pursuant to the provisions of this chapter. Costs of such management
shall be borne by the respective trusts.

* Section 2. AS 38.05.055 is amended to read:

Section 33.05.055. SALE PROCEDURES. Except as provided 1in Section
315(d) of this chapter, the sale shall be made at public auction to the
highest qualified bidder as determined by the director. An aggrieved bidder
may appeal to the commissioner within five days after the sale for a review
of the director®s determination. The sale shall be conducted by the director
or his representative, and at the time of sale the successful bidder shall
deposit an amount determined by the director but not less than 5% (EQUAL TO
ONE-TENTH) of the purchase price. The director or his representative shall
immediatley 1issue a receipt containing a description of the land or property
purchased, the price bid, and the terms of slae, which receipt shall be
acknowledged In writing by the bidder. A contract of sale on a form approved
by the attorney general shall be signed by the purchaser and, after approval of
the commissioner, the contract shall also be signed by the director on
behalf of the state.

* Section 3. AS 38.05.065 is amended to read:

Section 38.05.065. TERMS OF CONTRACT OF SALE. The contract of sale

shall requi-e the remainder of the purchase price to be paid over a period



of not more than 20 years, which shall b» set for each sale by the director.
Installment payments plus interest will be set cn the level payment basis

over the payment period. The interest rate charged on installment payments
shall be the prevailing rate on similar land transactions at the time the contract
is signed, as determined by the director, but in no case shall it be below

5% per year or above the current usury rate as set by AS 45.45.0in(b) and (d).
(IN ANNUAL [INSTALLMENTS OF NOT LESS THAN 10 PER CENT OF THE PURCHASE PRICE,
WITH INTEREST AT THE RATE OF MOT LESS THAN FIVE PER CENT A YEAR.) The
director, with the consent of the commissioner, may also impose conditions,
limitations, and terms which he considers necessary and proper to protect

the interest of the state. Violations of any provision of this chapter or
the terms of the contract of sale subject the purchaser to appropriate
adminiL ative and legal action, including but not limited to specific
performance, foreclosure, ejectment, or other legal remedies in accordance
with applicable state law. (LEGAL ACTION, [INCLUDING A FOREC"OSURE ACTION

IN ACCORDANCE WITH APPLICABLE STATE LAW.)

* Section 4. AS 33.05.067(b) 1is amended to read:

Section 53.05.067(b). The director shall not sell the lands under this
section at less than their fair (APPRAISED) market value. The director shall
make regulations necessary to ensure that lands sold under this section are
for bona fide residential use and not tor speculation.

* Section 5. AS 38.05.068(a) 1is amended to read:

Section 38.05.068(a)- FOREST SERVICE PERMITTEES® SALES PREFERENCE.
Before offering to the public any land which is subject to a valid existing
United States Forest Service permit in effect in a state-selected area at
the time the area was patented to the state, or which is subject to a lease
issued under Section 87 of this chapter, the director ..hall offer the land
for sale to the permittee or his successor in title, if he can be found, at
not less than its fair (APPRAISED) market value before offering to the
general public.

* Section 6. AS 38.05.070(c) 1is amended to read:

Section 38.05.070(c). A lease may be issued for a period of up to 55
years, if It appears to be in the best interest of the state and if the
commissioner approves. A lease for a period in excess of 25 years shall grant
the lessee an option entitling him to extend the term of the lease for up to
3 consecutive five year periods in addition to the original term. If the Commissioner

determines that the land or a part of it which is the subject of a grazing
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lease is not being used for the purpose issued, the lease may be declared void.
(HOWEVER, A NONRENEWAfiLE LEASE FOR SCHOOL LANDS MAY BE ISSUED FOR A PERIOD HOT
TO EXCEED 99 YEARS.)

* Section 7. AS 38.05.087(a) is amended to read:

Section 38.05.087(Ca). FOREST SERVICE PERMITTEES®" LEASING PREFERENCE.
Before offering to the public any land for lease which is subject to a valid
existing United States Forest Service permit in effect in a state-selected
area at the time the area was patented to the state, the director shall
offer the land for leasing to the permittee at not less than its fair
(APPRAISED) market value before offering it to the general public.

* Section 8. AS 38.05.105 is amended to read:

Section 38.05.105. Each lease shall stipulate that the annual rental
payment is subject to adjustment at five year intervals and shall be based
(PRIMARILY) on a reappraised annual rental value. Any increase due to
reappraisal may not exceed 100" of the annual rental for the preceding
5 year period. However, 1f the director of the division of lands determines
that residenw,al development is the best use for the land, the reappraisal
period may be lengthened or the readjustment waived in accordance with
regulations adopted by the commissioner. Before a waiver of rental readjust—
ment is issued, the land shall have a current reappraisal. A waiver is valid
only if residential development actually occurs, and only if it is necessary
for obtaining primary long-term financing. The regulations adopted under
this section shall ensure that the state receives a fair return from the
land.

* Section 9. AS 38.05 1is amended by adding a new paragraph to read:

Section 38.05.106. CONVERSION OF LEASES, (a) Any person holding a
valid lease as lessee of lands from the State under provisions of AS 38.05.070 -
.105, or as an approved assignee of such lessee under the terms of such
lease, may, at his option, convert his lease so as to obtain certain benefits,
enumerated in subparagraph (b) below, which were not available to him at
the date his lease was originally entered, if the lessee at the time of conversion
makes all payments due under the conversion rate and is not in violation
of any other lease provision.

(b) Those lease benefits which shall be made available to a lessee
qualifying under subsection (a) of this section shall be all of those
lease provisions authorized or made applicable by this act to new leases

entered into by the State after the effective date of such statutes.

AGO
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the most recent reappraisal provided that such reappraisal was within 2 years

of the effective date of this act. In all other cases, the conversion shall

be based on the next reappraisal.

(d) Any conversion as to trust lands shall be effective only if approved

by the appropriate board of trustees.

(e) Applications for conversion must be made within 3 years of the
effective date of this act.

* Section 10. AS 38.05.310 is amended to read:

Section 38.05.310 (NOTICE AND) APPRAISAL, (a) No land may be sold or
leased, or a renewal lease issued (WITHOUT PUBLIC NOTICE) except in the
case of an oil or gas or mineral lease, unless it has been appraised within
120 (90) days before the date of (FIXED FOR THE) sale or lease. (WHEN LAND
IS OFFERED AT PUBLIC SALE BUT IS NOT SOLD AND 1S AVAILABLE)Ts. uver the
counter sale (AT THE PRIVATE SALE, NO) an (RE)appraisal is required unless
the director finds (CONSIDERS) that a change in value of the lands has not
(MAY HAVE) occurred. A grazing lease may be granted to a lessee of federal
grazing lands without prior appraisal, if his federal lease was cancelled
to allow the state to select the lands under lease. No land may be sold or
leased for less than fair (THE APPROVED, APPRAISED) market value, except
as provided in .315 and .320 of this chapter and .75 - .85 of this chapter.
No land or interest in land may be sold, leased, or otherwise disposed of

without public notice.

(b) When land is offered at public sale but is not sold, it may be

available for sale over the counter. The director shall review the list

AGO 885620



of lands available on a quarterty basis and shall certify that there has
been no change in value since the last reappraisal. If an increase in value
occurs in any parcel, tne director shall withdraw that parcel from sale over
the counter.

* Section Ilr AS 38.05.345(a) 1is amended to read: <

Section 38.05.345(a). Public notice of an auction sale (LEASE OR OTHER

DISPOSAL) of land or interest in it shall be substantially as follows.

* Section 12. AS 38.05.345(e) 1is amended by adding a new subparagraph to read:

Section ?7.05.345(e) Public notice of an action other than as specified
in paragraph (a) above shall conform to the requirements of AS 38.05.305
and this paragraph. Such notice shall, when given pursuant to AS 38.05.305(c),
be published at least once in a newsp .per of general circulation in the
vicinity in which the land affected by the proposed activities is located.

* Section 13. AS 38.05.365 1is amended by adding a new subparagraph to read:

Section 38.05,365. “"Market Value™ or "Fair Market Value™ means the
highest prices, estimated in terms of money, which the property would bring
if exposed for a sale for a reasonable time in the open market, with a seller,
willing but not forced to sell, and a buyer, willing but not forced to buy,
both being fully informed of all the purposes for which the property is best
adapted or could be used.

* Section 14. AS 38.05 is amended by adding a new paragraph to read:

Section 38.05.380. STATE ROARD OF LAUD APPEALS, (a) The State Roard
of Land Appeals shall consist of five members, one of whom shall be the
Conmissioner of Natural Resources or his designated representative. The
other members of the board shall be appointed by the governor from the general
public, with due regard for the desirability of prior legal, natural resource
or real estate training and experience as criteria for selection of public
members. All board members are subject to confirmation by a majority of the
members of the legislature in joint session.

(b) The director of the division of lands shall provide administrative
support for the board.

(c) The governor shall appoint the public members of the board for
terms of three years each, except that the initial terms of one of the
members first appointed under this chapter shall be for one year and one

member for two years. The public members are entitled to compensation

AGO
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in actual meeting or on authorized official business incident to their duties
and to all other transportation and per diem expenses as provided by law.

(d) Jurisdiction of the board shall extend to all matters arising under

the Alaska Land Act (AS 33.05) and the Water Act (AS 46.15) from which an
»

appeal may be taken under statute or regulation to the commissioner from

a decision of the director, division of lands. The board in all appeals

filed after the effective date of this chapter, shall have the appellate

authority formally vested in the commissioner by provisions of the Alaska

Land Act. An appeal from a decision of the board, if taken, shall be to the

Superior Court.

of a quorum shall be able to render a decision. The board shall adopt
regulations governing its procedures, and may adopt other regulations which

may be necessary or convenient in carrying out the purposes of this chapter.

3
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TO: Senator John Sackett” March 8, 1977
FROM: Senator Kay Poland

RE: CSSB 159, Leasing of State Land for
Purposes Other Than for the Extraction
of Minerals

There has been transmitted to Senate Finance the Senate
Resources Committee Substitute for SB 159 as referenced
above.

During 1976, the Division of Lands raised rentals to what

was considered an onerous level. More importantly, the
non-definable upper level of government and other potential
excesses, severely limited, or eliminated, bank loan
considerations. The complete file of testimony given to

the Resources Committee contains a schedule clearly depicting
the rental increases and percentages. That testimony is
transmitted herewith, and has already been made available

to Senators Butrovich, Tillion, Meland and Croft. We can
provide additional sets if necessary.

The original SB 159 allowed for too frequent compounding
of appraisals and rental increases, thus not affording
proper remedy.

I feel that the Committee Substitute does afford proper
relief in lease rentals while protecting the interests of
the State. The attached telegram indicates the acceptance
of the CS by the Leaseholders Association. I would

urge early action on the measure to resolve the present
conflict between the leaseholders and the State adminis—
tration.

KP :ke

cc: Members - Senate Finance Committee
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Box 25
Kodiak, Alaska 9975
April 5, 1977
Senator Kay Poland
Alaska State Senate
Pouch V
Juneau, Alaska 99blt
Dfftr Sen. Poland:
Wa are concerned about the implications of SB 159
for the ranching on Kodiak Island. Please send

us a copy of the bill at your earliest convenience

Sincerely,

Vfenda Fields
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Testimony of Joe Wilhour to Ad Hoc Committee March 3, 1977

ke . W« . 1
Gentlemen:

I think the most recent draft of recommendations to the Governor
and Legislature is extremely unfair for the following reasons:

The committee met and made decisions most of the time without what
I consider a proper quorum. Sometimes with as. few as four memtsrs.

The input of the State Division of Lands was overwhelming. |
attended all but one of the meetings whereas a minimum of seven

to twelve or more people of the Division of Lands attended. They
were recognized to speak at all times, whereas the leaseholders

were represented by one, Bill Mack, and a few leaseholders who

were recognized at timef and ignored at other times. Few lease—
holders could afford to leave their business or jobs to attend.and
paid lease holders attendance was nil simply because we did not have
the $70.00 per hour. 1.

Probably the greatest input from the Division of lands was from
Mr. Ron Bunn, the States appraisor, who in my opinion is extremely
incompedient. | refer you to the recommendations of the Hearing
Panel appointed by the Director of the Division of Lands for your
evaluation.

We Had hopped to rebut and offer our recommendaticis at a final
meeting, Js&t? we are at that meeting now - and we are limited to

5 minutes each, or a total of 2 1/2 hours, to counter the spoonfed
testimony of the Division at meetings held regularly every week
since last October, plus an unknown number of secret meetings,
so-called work sessions, plus dear knows how many private contacts
by employees of the Division with the panel members.

To my knowledge, we have had only 4 or 5 private contacts with

panel members, plus a few minutes during coffey brakes at the regular

hearings. I don"t know of one member other than Bill Mack, who
has attempted to contact us to talk to us, or ask to see our leased
land and improvements. (£Ex7 oun y !

In short, we have 5 minutes individually, or 2 f/2 hourg. collectively,

to try to salvage our millions of dollars and 20 vears”ifwe~ted 1in
good Tfaith in our leases.

Looking at the recommendations addressed to Governor Hammond, dated
Feb. 22nd and signed by Theodore Smith, it appears that anyone,

including the Governor, coul2 interprete them to mean that the committee

members listed on the last page concurs 1in the recommendations. But

in checking with some of the committee members 1 find some have almost.

an exact opposite opinion - possibly the majority do. I suggest the
final recommendations be signed only by those members who totally
concur, or at least have the disenting opinions noted. If not, it
appears to me che odds of coming up with viable lease recommendations
from this committee are greater than 1000 to 1.

-V C e I N e b » -

th]e in Juneau, | met Mr. Phil Holsworth, the Commissioner of Natural

Reserves at the time our leases were issued. His opinions and
recommendations of the original intent of our leases could be most
helpful tc this committee - in fact to all of us.

ago 885626
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Testimony of Joe Wilhour to Ad Hoc Committee 3-3-77 Page 2

Recommenuation #12, limiting rent increase to 100 percent of prior
annual rentals: I refer you to the Ron Bunn memorandum to Ted Smith,

present director of lands, dated 2-22-77

Quote: " Some parcels have a very slight rent advantage while
others would be substantially below the current market and would
possibly never catch up to market rent even with 100 percent increases

each five year period." Unquote.

As 1 read it, the maximum also becomes the minimum, which according

to Ron Bunn and probably the Division of Lands, 1is not enough. They
proved this by trying to impose an 850 percent increase on me! |
should possibly thank this committee for recommending they would

reduce my lease payments from possible billions to only forty million,
but that would be like thanking someone for drowning me in Lake Lucille
or the bathtub instead of the Pacific Ocean.

Compounding 100 percent every 5 years on my lease, block 3, lot 7A, less
than 2 acres, would show a total rental of $40,325,900.00 for 55 years.

Almost any policy recommending compounding would be disastrous. Com=
pounding one dollar, 100 percent, 20 times totals $7,048,576.00.

Compounding 0.00, 100 percent, 15 times totals $1,638,400.00. Com—
pounding it a few more times is beyond the capascity of any standard
calculator. Possibly when this committee and the Division of Lands
compiled their figures for our leases, their calculators had a loose
screw or slipped a couple of coggs - you check it!

-ATTbc h *A . My /r /™ w« 3
To compare this lease policy with the policy of the bank: Several
years ago | borrowed $162,000.00 from the First National Bank to
construct a warehouse on lot 7-A, block 3, Alaska Industrial Subdivision.
The lot at the time was appraised at approximately 30,000.00 dollars.
The totat pay out to the bank for the use of their money - principal
and interest - would be approximately $3u0,000.00. The total pay out
to the State for use of their $30,000.00 piece of land, using the
committees compounded 100 percent revaluation lwould amount to over
$40,000,000.00 - plus return of the land! Yet this committee and the
Division of Lands claims this is fair and will encourage development.

In our recent hearing before the Senate Resources committee | think

we convinced that committee to take the 1975 appraised value of the
property and multiply it by a figure somewhere between five and ten,
and then devide that figure by 55 to come up with the annual rent, with
the larger proportions coming at the latter part of the lease. Which
v/ould make our leases bankable jaftelc more, feasible to pay and encourage
development. This would give us a positive figure of what we would
have to pay for the 55 year land use.

Section 8 of the Committees proposed bill - waiver of rent adjustment.
Why residential and not industrial, agriculture, utility,etc.?

Section 9, N A, B, C, Conversions of leases. Paragraph C throws us
right back to the mercy of the State appraisers. We would be in the
exact position we were in when we got our notice of reappraisal in
July 1976 with an 850 percent increase - it is no solution at all.
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Testimony of Joe Wilhour to Ad Hoc Committee 3-3-77 Page 3
. _ " EXE.

I recommend that the committee ghoose an appraised value of our
leases predating Ron Bunn and the present Director of the Division
of Lands. SB 159 has selected January 1, 1975.

I also recommend that this committee review the new lease forms and
regulations and submitfor public comment and recommendations
The total package of State lease policy. Otherwise there is the
probability that the Division of Lands will alter or misinterpret
the intended objectives of the new lease policy and the leaseholders
will be right back appealing for a new hearing - or be 1in court.

If the recommendations of the Ad Hoc committee are left as they are
and not substantually changed, especially recommendation #12 and
Sec. 8 and 9 of the proposed bill, the results will force the present

leaseholders to surrender their leases and totally destroy the leasing
of Alaskas State lands for the foreseeable future. n

In closing, Mr. NOrman, one question: If the recommendations as
they were submitted Feb. 22nd by this committee were followed, would
you recommend to a client to take and develop a state lease, or
would you want one yourself? Yes or no please.

Joe Wilhcur

Box 740
Wasilla, Alaska 99687
376-5601
NV >,
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AN"i~"JASKA INDUSTRIAL ~tJBpivi“SIdN LEASEHOLDERS ASSOCIATION

i"fikAMPLE OF A LONG TERM LEASE APPRAISAL METHOD PROPOSED BY LEASE AGREEMENT
REVISED 1/27/77.

,  F W, eyt a 1,
MY APPRAISAL $65,640.00 -TO BE REAPPRAISED NEXT YEAR (1978).
% INC % ORIG NEW APPRAISED LEASE ACCUMULATED COST
STERM TERM VALUE " VALUE PAYMENTS TO LEASEE
100% $  65,640.00 $ 19,700.00 $ 19,700.00
200u 131.280.00 39.400.00 59.100.00
100% 400% 262.560.00 78.800.00 137.900.00
100% 800% 525.120.00 157.600.00 295.500.00
100% 1600% 1,050,240.00 315.200.00 610.700.00

Beyond year 25,lone can®"t calculate further as per
Paragraph 9; we would have nothing any different than

we have now. However, if one projected 100% compounded

every 5 years until the end of the lease, this 1is what

he would have: /

100% 3,200% 2.100.480.00 63<,400.00 1.241.100.00
100% 64 00% 4.200.960.00 1,260,800.00 2.501.900.00
100% _12* 00y 8,401 ,920.00 2.521.600.00 5.023.500.00
1C0% 725,600% J.6,803,840.00 5.043.200.00 10.066.700.00
100% 51,200% 33.607.680.00 10.086.400.00 20.153.100.00
100% 102,400% 67.215.360.00 20.172.800.00 40,325,900.0Q

On Lot 7A, Bloch 3, 1 built a 12,500 foot warehouse for over $200,000.00,
and have it leased to Mammoth Trucking for 35 cejits per ft. which, is a

fair market value for the location. This is a jross annual 1income of”"
$52,500.00. With expenses as Tfollows: (annually)

Bank payments $21,000.00

Utilities 4,274.59

Taxes, 1insurance 6,311.14

Maintenance, misc. 5,400.64 Y

Land Lease 3,940. 00

Total V $40,926.37
This produces a net profit, .before taxes, depreciation, vacancies, 1inflation
etc. of $11,573.63. With the land lease raised in accordance with the above

scale, it can be readily seen that there 1is no wav | can possiblv hold on to
the property and improvements beyond six s"ears.

Every leaseholder 1in the Alaska Industrial Subdivision 1is faced with the
same circumstances to a greater or lessor degree. How can the State expect

to enhance development with this kind of lease policy?

The question 1is, shall the State lease land or not?"

If not, the proposed lease policy will accomplish this. I would reccommend
that the State should at least buv the improvements from their nresent-
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gras

, ey m:LS“9ead many-years ago. If you want the State to
discontinue to lease land and treat their leasees fairlv, | request that Yyou
recommend our bill to the Governor and the legislature.

Thank you.

Joe Wilhour
Box 740, Wasilla, Alaska 99687
Telephone 376-5601
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Ta " TED smith
Director

date . February 22, 1977

from: PON BUNN shXkci: Kent Savings

As can be seen frcm the four leases presented, the amount of the rent
savings when basing the new contract on the original annual rental will
vary substantially depending on the commencement date. Some parcels have
a very slight rent advantage v+iile others would be srbstantially below
the current market and “puld aossibly never catch up to market rent even
with 100% increase each 5 year period."

When considering conversion of old leases based on original rentals,
there are several things to be considered. First, a number of parcels
have retained the original ADL number while either being increased or
decreased in size through combining parcels or splitting parcels and
thereby effecting the unit value and resulting rental. Difficulty may
arise in determining which portion of the original land and original
rent should apply to the new parcel under the new lease.

Also some lease contracts were or.igina.lly negotiated at a nominal rate
until a proper appraisal could be performed. To base the converted
contract rent on the negotiated rental would beai no relationship to

*x cc L]

todays market value. -

Further, numerous parcels have been assigned since they were originally
leased and bonuses paid iray not bear any relationship to their actual

value due to an unknowledgeable market. Therefore, if anyone besides

the present lessee were to receive rent refunds it woull be quite difficult
to determine how much would go to whom.

It would seem that inorder to be equitable to all lessees, the following
methods could apply:

(1) For those parcels which represent an economicunit, the fair
market value of the land at the original rate would apply {
under the most recent appraisal, if perforrmd within the past
2 years or the next scheduled appraisal.

(2 For those parcels which do not represent economic units
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REGION,

LWEST 27th AVENUE P.0. BOX 4-N
(907) 274-8638 ANCHORAGE, ALASKA 99509

March 2, 1977

Mr. Theodore G. Smith,
Co-Chairman

Ad Hoc Advisory Committee
328 East 4th Avenue
Anchorage, Alaska 99501

Dear Mr. Smith:

\ o
I work with Carl Marrs, a member of the State Ad Hoc Advisory
Committee. On three occasions | attended those meetings when he
was not present.

Carl 1is in Hawaii at this time when the Committee is soliciting
comments on their interim recommendations to the Governor. I have
read the recommendations that the Division sent to this office and
also spoke with Joe Wilhour, a State lessee.

I talked with Carl on other matters and also mentioned these
recommendations. In reference to Recommendation No. 12, he told

me that he didn"t® concur with it, feeling that a ceiling of 100%
could be too high a figure and therefore may not be equitable to
the lessees. Perhaps this matter can be taken up again at a

future committee meeting and be resolved to everyone®s satisfaction

Sincerely,

COOK INLET REGION, INC.

Kirk McGee,
Acting Land Manager
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TESTIMONY ON SENATE BILL #159

By Joe Wilhour

Ladies and Gentlemen:

First, | would like to thank you for your time and efforts 1in
consideration of*our "headache"; and second, I would like to request
you $"hang in there"™ - we"re 1improved, but not cured.

On my lot 7-A, Block 3, Alaska Industrial Subdivision, the proposed
lease payments of Bill 159 would total over three million dollars.

That"s 45 times the 1975 valuation, or approximately 600 times the

appraised value when first leased in 1958.

I contend that this 1is not a fair lease. Not to me, not to future
leasehc ders, and not to the State of Alaska. It will not encourage
development; in all probability it will force the leaseholders to do
unto others as the State of Alaska has done unto them; 1increase our
tenants®"rent, increase the price of our products and services to the
extent they are not competitive, thereby forcing us out of business
and to abandon our State leases. Within 10 to 15 years, Section 16
could easily be mistaken for a slum area.

I built a 12,500 foot warehouse for over $200,000.00, and have it
leased to Mammoth Trucking for 35 cents per foot, which is a fair
market value Tfor the location. This is a gross annual 1income of
$52,500.00. With annual expenses as follows:

Bank payments $21,000.00
Utilities 4,274.59
Taxes, Insurance 6,311.14
Maintenance, Misc 5,400.64
Land Lease 3,940.00
Total: $40,926.37

This produces a net profit, before taxes, depreciation, inflation,
vacancies, etc. of $11,573.63. Senate Bill #159 would allow me to

hold the property for approximately 10 years, which would relieve

my present situation and allow the leaseholders time to seek additional
corrective legislation, but both my inability to obtain bank financing
and my common sense would prohibit improvements or further development.
Look at the statistics:
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ALASKA INDUSTRIAL SUDD [VISION LEASEHOLDERS ASSOCIATION

EFFECT Or SENATE BILIT #159 ON MY PROPERTY LOCATED BLOCK 3, LOT 7%, ALASKA
INDUSTRIAL SUBDIVISION. LOT SIZE APPROXIMATELY 64,C00 SO. FT. APPRAISED

AT $65,640.00 TO BE REAPPRAISED 1978.

% INC % ORTG HEW APPRAISED LEASE ACCUMULATED COS”

TERM TERM VALUE VALUE PAYMENTS TO LFASFE

1-10 0% 100% $ 65,640.00 $ 52,512.00 $ 52,512.00
10-15 50% 150% 98,460.00 39,384.00 91,896.00
15-20 50% 225% 147,690.09 59,%76.00 150,972.00
20-25 50% 337.5% 221,535.00 88,614.00 239,586.00
25-30 50% 506.25% 332,302.00 132,920.80 372,506.80
30-35 50% 759.38% 498,454.00 199,381.60 571,888.40
35-40 50% 1,139.07% 747,686.00 299.074.40 870,962.80
40-45 50% 1,708.61% =1,121,531.00 448,612.64 1,319,575.44.
45-50 50% 2,562.92% 1,682,301.00 672,920.28 1,992,495.72
50-55 50% 3,844.38% 2,523,451.00 1,009, 380.40 3,001,876.12

1. Above is MINIMUM
2. Ratos are comuounded

3. When lease finished, Leasee will have paid 45.73 tines value
(3,001,876 v 65,640)
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support a State lease under SB#159? And where and how could it be
financed?

Regardless of the formula used, as | said before, whether it be a
percentage of the reappraised value every five years, a comparison
to private leases, the number of quills on a porcupine divided by
pi, or the number of moose in the Mat-Su Valley times the square
root, if the total monetary figure exceeds six times the appraised
value of the land at the time of lease, it will not be a fair rental
that will enhance development and be acceptable to future leasees.

This is but one example of many, so again | request your cooperation.
Put your feet in my boots and walk a mile, and I1°m confident we can
pass a better law that will be fair to present leaseholders, more
desirable to all future leaseholders and non-leaseholders, and
beneficial to our State Government both now, and in the future.
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IDE FIRST NATIONAL BANK OF RNCHORRGE

February 22, 1977

Mrs. Kay Poland
Resource & Finance
Legislature of Alaska
Juneau, Alaska

Dear Mrs. Poland:

Tliis concerns our bank®"s attitude in providing funds for the
purpose of financing leasehold improvements on land leased from the

State of Alaska.

Our 1loans on improved real estate are -joverned by certain
regulations made by the Comptroller of the Currency, United States
Treasury Department. Any leasehold, against, which we are lending
money, must have a firm lease extending at least ten (10) years

beyond the term of our loan. In calculating the amount of the loan
against a leasehold, we must project the expenses incident to the
operation of the property. This Includes lease payments that are

subject to increases of an unknown amount. We are understandably
reluctant to make such loans.

Our bank®s policy is to loan against leaseholds for a term In
which we are assured of a reasonable fixed payment. We will not mal.e
loans when we are not able to accurately forecast the lease paymentc

during the term of our loan.

pincerely,
r

Vice President

DCF/er

AGO 885638
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Page 1

The following omnients, opirions, and recommendations regarding
State land leasing are offered to further acquaint you with the
bill we are submitting this session.

I first leased property in Section 16 in 1958 in an advertised -
competitive bid sale. Mr. Chipperfield, Territorial Director of
Lands at the time, told the group that we would pay no tcixes on
the land because we didn®"t own it. This 1is not true - the city
of Anchorage came up with what they call lease-hold-iaterest, and
we have paid taxes every vcar. Also, we were told that over the
55 year period we would be paying more than the land could sell
for, but not having to pay taxes, it would be very little more.
Many of the present leaseholders acquired their land at the
original sale and were told that the State wanted to develop a
tax base, and develop the land.

I was 1ip. my thirties in 1958, so a 55 year lease represented my
life span. Either through stupidicy or unwarranted faith 1in the
integrity of the State, | have spent most of my, and my wifes,
available time and money that was not absolutely necessary for a
growing family, on the development of these leases. A lot of this
time and mon”y v/as spent improving the land itself; stripping the
trees and top soil, filling a large gully which ran from the road
through the property and along the south side and adding gravel.

I now lease these improvements back from the State.

Until recently the State has adjusted our rent every Tfive years
from approximately 40 to 100 percent, which 1is high, but workable.
Now that the land lias been developed and put to good use, forming
a tax base by the investment of millions of dollars, and creating
employment for over a thousand people, the.State has adjusted our
rent 850 percent to over 1000 percent.

Are we reverting bar"® to a feudal system? Or State Land Bart

vs sharecropper leasees? Or a con-game? One wonders, but with
lease payments so high .it"s the equivalent of the State condemning
the Iland! Through their reappraisal, the State has, 1in effect,
condemned the leases.

Under the current policy the State has turned a 55 year lease into

a 5 year lease. This year there has been less development in
Section 16 than in any other part of town. It is impossible for
the leaseholders to get financing, which has stopped development.
See paper from the First National Bank of Anchorage attached. One

questions whether it is advisable to repair a leaky roof.

My position is impossible. My annual rent increased from $3,940.00
to $52,800.00. I cannot increase my investment because the
financing has been made impossible. I cannot raise my tenants

rent and compete with foe-simple land rents. To raise my rents
accordingly will only create vacancies and undermine mv chances of
making lease payments 1i” and when the State does come up with a

fair rental. And I cannot afford to just walk awav from my 20 years
investment of time and money, with only part of the money repaid to
the bank en

\
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At the 1975 rate of $3940.00 per year, |1 would pay the State, for
my less than 2 acres, a lease rental for my remaining 37 years,
$145,780.00 - nearly 15 times the original appraised value, plus
what"s a* z > e ast 18 years.

At the current rate of $32,800.00 per year, and with no additional
reappraisals but precariously assuming 1| could hold onto the property,
I would pay the State for my less than 2 acres, a lease rental for

my remaining 37 years, $1,213,600.00, plus what"s already been paid
the past 18 years.

If the State raises my rent the same 850 percent every 5 years, |
would pay the State a lease rental for my less than 2 acres, for
my remaining 37 years, $272,151,090,464.00, plus what"s already
been paid the past 18 years. Fantastic! o*

I built a 12,500 foot warehouse for over $200,000.00, and have it
leased to Mammoth Trucking for 35 cents per ft. which is a fair

market value for the location. This 1is a gross annual income of
$52,500.00. With expenses as follows: (annually)

Bank payments $21,000.00

Utilities 4,274.59

Taxes, Insurance 6,311.14

Maintenance, Misc. 5,400.64

Land Lease 3,940.00

Total $40,926.37

This produces a net profit, before taxes, depreciation, inflation,
etc. of $11,573.63. With the land lease raised to $32,800.00, an
increase of $28,860.00, it will show a loss of $17,286.37. It
appears the State not onlv wants their land back, but also my
warehouse! Who pays the bank? What amount would I have to invest
to make it support a State lease? Few, if any of us, would not
give up our leases if we could recover our investments.

In comparison to the Fishing land leases, the lease for set-net
fishing, not to exceed 10 years, quote, "The Director shall establish
a reasonab]e rental for the lease, equal to the Administration costs
involved In" processing the leasehold application.”™ These leases,
however, may produce large profits for the leasee with small,
comparable investment, and cost less than $50.00 a year.

In comparison of individual tracts of land, Bob Penney and the
Teamsters Union are leasing larger tracts, of greater value, for
pennies where many are paying dollars. Mr. Penney averages about
$750.00 per acre. The Teamsters Union averages about $3,500.00

per acre - with no reappraisal. My lease averages over $19,000.00
per acre. If I, and my banker, had chosen to be dishonest we could
have arranged a similiar situation, but that is not justification
for bias on the States behalf.

In comparison to housing, the State has passed a law of rent control
whereby the leasor must justify any housing rent increase. No law
exists for State leaseholders and rents may be unjustly raised. No
law states we cannot just pass this increase on to our tenants, but
there is no way wo could still compete with fee-simple land rents

so we will only create vacant land and buildings ™ Becauser however,
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additional expenses must bo commensurate with additional 1income
if we are to survive financially, a large measure, or all, of
such additional expense must be passed on to our tenants, or
added to the cost of our product or services. The State should
not be the leader increasing such inflation, but should take every
action possible to hold it down.

1 . oxw
In comparison to other land lease policies, the Mat-Su Borough
pamphlet of June 26th states the lease amount is not subject to

reappraisal. The highest bid establishes the annual rental for ~~
the 55 year term of the lease. With the capital move to Willow,,
how will the State lease land in the Willow area? ]
Some possible recomendations: ,
\ 1
1. level payments, similar to the recent Mat-Su Borough auction, * 7~
not changed every time the administration is changed. Eliminate
the State "open-end" policy. A stable lease enables the leasee

to plan ahead and this ridiculous predicament won"t happen
again in the future.

2. Some arrangement should be made whereby a lease 1is bankable.
A long term lease should L comparable and competitive in
price at time of lease, witn fee-simple sales.

3. Taxes, 1if any, on the land itself, should be at a percentage
rate, on all state-owned lease land.

4. Consideration and lowering lease rate scale for value of
improvements made, due to additional taxes incurred and as
incentive to develop industry, and protect human rights.

5. Some method to renew a lease 15 to 20 years prior to its
current expiration date, 1in order to secure financing and
continue to develop the property.

6. Maximum return for State leased land should be a fair rental
encouraging leasing and development of additional State land,
and not exorbitant returns and the eventual forced voidance
of the approximately one percent of state land now leased.
Forced voidance of the present land leases, and continuance
of the existing policy so no one will be dumb enough to lease
additional lands,, will surely not benefit the State, and just
as surely will not benefit her residents.

7. Some formula giving retroactive credit for money already paid
into the land lease and credit for development and investments
already made. Also, a fair appeal process - Tair to both the

State and the leasee.
8. The present blanket easement should be eliminated from the
leases not only because it is not bankable, but also because,
if exercised, it would take all value out of the ""easehold
interest, and could ruin the leasee business without any com—
pensation .
9. A public hearing would be informative and advisable. I would
recommend such public hearing be held in the Anchorage area
where the majority of lease holders can attend.
As 1 sec it, the recommendations should result in a lease policy
that make leases desirable to you as individuals, and all residents
of the State. They shouldn"t change every 5 years. They should be
bankable and have a value, especially .after payments have been made
for some 20 years or more. They should, as the Constitution states, n
"enhance development™. The State will get their maximum return by -



Subject: State Land Leases Page 4

taxing the development and its income, and by being able to

lease their millions of surplus lands. Reappraisal and any
adjustment of increased values due to inflation should come at
the end of the lease period. If this can®"t be done, the land

should be sold, allowing credits for those who have for a long
time paid lease rents, paid to improve the land itself, and paid
to develop the property into taxable use.

The State gets three shots at its leaseholders; (@) land lease
rental payments, (b) taxes on improvements and (c) income tax.
By taking an unfair advantage of the lease rental payments, the
State will, or pcssibly has already, eliminated all three.

On Thursday morning, Dec. 16th, | attended the Governors Advisory
Committee meeting where two representatives of F.H.A. testified
that the appraisal clause and other parts of the State leases
would not be acceptable for F.H.A. commercial or eesidential loans.

Mr. Paul Troch, (344-4665) a constitutional lawyer and teaching
professor testified he has clients who are going to bring suit if
that 1is the only way to get the State to comply with the regulations
provided 1in its charter, which reads the State must provide a way

to distribute its lands to the public for development.

Thursday afternoon | saw Mr. Richard Ullrich, Loan Examiner of the

State Veterans Affairs. After explaining the terms of our State
leases, he said the State Veterans would not, or could not, make
a loan under the terms of our leases. Especially the reappraisal

clause which the State Division of Lands claims is a fair rental.

Also, Thursday, | visited the Alaska State B hk where 1 couldn®"t

help but notice the pictures of Anchorage, taken about 1915, on the
walls. And compare the Anchorage of today through the windows.

I wondered what Anchorage would look like now if the Territory, or
Federal Government, had used the present state land policy to develop
the area.

There 1is no way the leaseholders can unreasonably increase the price
of their rentals, products, or services, every five years to meet

the increased rentals which the State Division of Lands claims are fa
Local comoetition in the town and the State, as well as State and
Federal regulations, such as the trucking industry who must abide

by ICC regulations, eliminate the possibility. Other businesses in
town, grocery stores, department stores, banks, etc. do not raise

the price of their products and services because of the appreciation
of the land their businesses are occupying. They must compete too.

It would seem the State is 1in the same position with their excess

lands as the banks are with their money. Both nned people to manage
it. The banks, thanks to comptltion and regulations, do not change
their interest rates every five years on committed loans. The State

should he forced by law to adopt the same policy and not be allowed
to Lake advantage of their monoply of State land, or the few dumb
tenants they have trapped.

I think that six percent annual rental® of the original appraised
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value of the land for 55 years would be a fair rental which would
enhance development. This would net the State over three hundred
percent more 1incone than could be derived from the sale of the
lands, plus considerable savings in State administration and
litigation costs, plus the return of the land to lease again or
re-evaluation of the leases at their expiration, which would be
acceptable to the citizens of the State, be they present or
prospective leaseholders, or non-leaseholders who none-the-less
derive benefits from the money collected.

Regardless of the formula used - whether it be a percentage of the f
reappraised value every five years, a comparison to private leases,
the number of quills on a porcupine divided by pi, or the number of
moose 1in the Mat-Su Valley times the square rcot, if the total
monetary figure exceeds 300 percent of the appraised value of the

land at the time of lease, it will not be a fair rental that will
enhance development and be acceptable to future leasees.

The problem as 1 see it, is not the few leasees who now hold State
leases. They are insignificant. It is restoring the credibility
of the State as a monopolistic landlord, and creating a workable
policy of developing and utilizing a portion of Alaskas millions
of acres of land, whether by leasing or selling. The people of
this State cannot afford, and will not allow this, or any other
administration, to lock up their 100 million acres of land in a
non-productive policy. A percentage of it must be made productive
to support the parks, animal habitats, scenic lands, wild rivers,
and so forth.

Senator Stevens newsletter is attached, informing us of an amendment
signed by President Ford with regard to Federal leasing in Alaska.
The law will allow individuals to gain a right to and an interest

in federal lands by actively working to develop and use the land
productively. I intend to find out what their lease policy is.

Addressing the 30 day default clause of the lease; I, and other
leaseholders have paid our lease rentals for about 20 years and have
invested millions of dollars in improvements and have borrowed large
sums Tfrom banks Tfor development of our leases. Surely our credit
has been established beyond thirty days! There are many justified
occasions for not being able to meet this 30 day default clause in

a 55 year lease. Death, mental or physical health difficulties,
temporary memory loss, temporary or permanent financial ability,

lack of communication, or the States unfair interpretation of the
fair rental value, to name a few. I would recommend that the 30 day
default he changed to the same rules the banks or the public comply
with. Foreclosure through legal procedures, then sale of the lease
and improvements with the balance of the money derived from such
sales, minus state expenses, reverting to the leasee.

With regard to the adjustment of rents, the State method this time
was an April |1 notice of future re-appraisal and a retroactive bill
dated June 7th, that 1 owed $15,403.00 by August 1st. This not only
made it improbable that the leasee could comply, but also locked the
State into a figure they will not easily rpcind. ,1 think the State
would be more justified il: they gave six months rfotice and explained
why, and the method used, to increase rentals, and accepted input,
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and in general considered their leasees ability to comply. Many
years ago | anticipated some difficulity in meeting my obligations
to the bank, and consulted them on this. I was told not to worry#
if necessary 1 could make interest payments only for a period of
timo, or make lesser payments over an extended period of time.

Fortunately 1 did not have to do either. But 1 feel both the lease—
holder and the State would benefit from a negotiation clause,
similar in principal, written into each lease. The 1land policy

of the State, if not changed or altered, has been and will be,
more devastating to the State and its present leasees than the
1964 earthquake. High prices are caused by the scarcity of land,
which 1is caused by the State.

In closing, 1 would like to state that I have been an Alaskan
since 1941 with continual residence except for my years 1in service
from 1943 to 1946. The last 20 years I1"ve worked to improve this
leased land and now have several substantial buildings, tho | owe
the bank over $400,000.00 in personal guaranteed loans. I"ve
worked hard. I"ve provided for increases such as inflation and
taxes, but who of us can afford 850 percent increases? We who
have paid many times the driginal value, held it, and improved it,

should be entitled to justice. It seems impossible that 20 years
of work and investment can be wiped out with one stroke of a pen -
in this country! Particularly so, when it does not appear beneficial

to the State government, or her resident Alaskans.

Ask yourself if the present land rental is fair and will enhance
development. If the answer 1is ves, 1 am quite sure all leases in
Section 16 are available for a "steal™. IfT the answer is no, will

you help us change it?
Thank you.

Joe Wilhour

Box 740

Was ilia, Al aska 99687
Phone 376-5601
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Mr; Joe Wilhour >IN V> f
Anchorage, Alaska .
m i?

Dear Mr. Wilhour
We have reviewed your informal request to consider financing a new building .;
on Commercial Row, the loan to be secured by an assignment of the State land’
lease and the building placed on the lease. . |, | B
At this time it is Impossible for ub to give you a commitment for' construction” A
until we can confirm what the future rental on the building will be. *We have-.fj"i.
reviewed the other financing that we have done for you on your property and”ley*>T-
find that the quarterly rent has been raised from $996,00 to $8,200.00, an
increase of 850%. Afurther review of the lease indicates that every five years,1
It can be similarly ralsed je>*ye CeL e .

i L -m m

Under these circumstances, it is impossible for us to guess what the future
fand rentals will be, and therefore, unless you are able to secure a lease of %
an equal term to the mortgage wherein the tenant agrees to pay the increased,
land rental. It will'bo imposniblo, for us to advance the credit requested, v. V

CuDDY
President

DHC:mh
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bill which will allow
continue to use public kinds to
build homes, hums, or trade or
manufacturing concerns, under
provisions added to the hill in
the Senate by Senator Stevens.
The amendment allows the
Secretary of the Interior to grant
long term leases for habitation,

cultivation, trade or manufactur-

ing on the lands.

The  National  Resource
Lands Management Act, S. 507,
also known as the BLM Organic
Act, repeals homesteading in 10
years and this amendment was
needed to enable individuals to

continue to use and develop pub-

lic lands, despite the repeal of
homesteading laws.

Ol Jd3 "0"0 "uo;6ulgse/y\ Ompijng eaijjoojpnog pjo nt

5 +/\/ TIOMAL PARK - Claudia Louis,

NV

Z1/& tsC

The authority ol the new
law +designed to provide for the
management, protection and de-
velopment of public domain lands
not committed to other uses -
extends to the unreserved federal
land in Alaska remammg after
Alaska Native Claims Settlement
Act and Statehood Act with-
drawals are made. _

"It was pointed out that the
passage of this law with this
amendment will provide some
type of incentive for FeoFle to

ivelihood

The law

come in and carve a
out of the wilderness.

will allow individuals to gain a ]
right to and an interest in federal |
lands by actively working to do- J
velop and use the land produc-}

tively.

The leases could be used to
build new communities, farms,
small sawmills and small manu-
facturing plants needed in iso-
lated rural areas.

uJ to AA.fym

N

Sens

a member of the Washington,

_rtaff, presents the cere-
monial penused by President
Ford to signS. 98, the Klondike
Park bill, into law to Mayor John
Edwards ‘_rllght) of Skagway and
Ward A, Hisman (left), Superin-

« tendent of th® White Pass &

Yukon Rouf Raiiway.

A Dbill which could mean
substantially increased federal
funding for Alaska from pro-
%rams.basedl on population has
een signed into lew by President
Ford. _

The bill, cosponsored by
Senator Stevens, authorizes a na-
tional census and July 1, 1975,
Alaska's population increased by
16.3 percent. An official census
every five years would allow
this rapid cnanye to be reflected
in federal funding and programs,

The Office of Management
and Budget estimates that about
$39 billion in federal funds are
distributed every E/ear to the
states according to formulas
based on population.

policy" 1§ Jf
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IN SUPPORT OF THE LEASEHOLDERS BILL

In support of the 6% annual rental rate, 1 would like to request you
re-read the Hearing Panel Proposed Decision and Recommendation?, page
12, 114, which quite clearly defines our position.

The total lease rental for the 55 year period proposed in our bill
would amount to $379,411.00. This is 5.78 times the 1975 appraised
value, or 75.88 times the 1958 appraised value. Under SB8159, the
total lease rental for the 55 yr. period would amount to over
three million dollars. This is 45 times the 1975 appraised value,
or approximately 600 times the 1958 appraised value.

In my opinion, our bill provides the maximum rental to be beneficial
to all concerned; an excellent return to the State, a fair settlement
to the existing State leaseholders, a fair opportunity for future
leaseholders, as well as the maximum rental allowable to encourage
development and bank financing. Whereas SB#159 is not beneficial to
all concerned. It is a maximum return to the State* from current
leaseholders with existing improvements, from 10 to maybe 15 years
when they will be forced to give up their leases, it is not a fair
settlement to the existing leaseholders, it is not a fair opportunity
to future leaseholders, it will not encourage development, and it is
not acceptable to the banks for financing.

I would also suggest the elimination of the floating easement be
added to SB#159, as recommended by the Hearing Panel on page 19, 115
of their report.

Joe Wilhour
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ALASKA I*IDIN\S7I<JAL SUBDIVISION LEASEHOLDERS ASSOCIATION

EFFECT OF ALASKA LEASEHOLDERS ASSOCIATION PROPOSED SILL ON MY PROPERTY
LOCATED BLOCK I, LOT 7A, ALASKA INDUSTRIAL SUBDIVISION. LOT SIZE
APPROXIMATE!."Y 64 ,000 P .. FT. APPRAISED AT $65,640.00 TO PE REAPPRAISED

1978.

% INC % ORIG NEW APPRAISED T.EASE ACCUMULATED
TERM  <TERM VALUE VALUE PAYMENTS TO LEASEE
1-25 Q% 100% $ 65,640.00 ? 19,700. $ 98,500.00
25-35 50% 150% 98,660.00 59,198. 157,696.00
35-45 50% 225% 147,990.00 38,794. 246,490.00
45-55 50% 337.5% 221,535.00 132,921. 379,411.-00

1. Above is MAXIMUM
2. Rates are compounder}

3. When Jlease finished, leasee will have paid 5.78 times value
(379,411 * 65,640)
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The Honorable Senator Kay Poland
Alaska State Legislature

Pouch V

Juneau, Alaska 99701

MAIL STOP 3100

Dear Senator Poland:

We, asx State land leaseholders, are about to be faced -."ith huge 1increases
in rental rates of our leased nroperty (Lot 5» Block 1, Iva3ilof Pioneer
Subdivision., with two homes on it ). Those new rates, if imposed,

will force a severe hardship on us financially and may even force us

to give up our lease.

Such rate3 substantially reduce the value of our improvements which
we have worked long and hard at and snent substantial money n. We
feel the present policies of the Division of Lands arc not in our
best interest, nor in the best interest of the State of Alaska.

we therefore urge you to support legislation currently on the floor
which would:

1. Set a 25 yeaid period of fixed rental, giving us time to finance and
pay for our improvements.

2. Establish n six percent rate and a fifty p rcent ceiling on rent
increasos so we cancomputewhat we will pay in rent over the 55 year
peiiod. Due to thepresentpolicies, it 1is almost impossible to finance

improvements on our lease.

3. Provide for independent appraisal of our lease. Appraisal by our
landlord, as is now done, 1is an obv:ioWs conflict of interest.

i.. Provide a grandfather clause whereby we, as existing leaseholders,
cantake advantage of a new lease.

Passage of alaw with the above provisions 1is critical ii wo are to
be "ble to continue leasing our land.

Thank you for your help.

Very truly your3

% i 7 fi» j
Mr. and Mrs. L. B. Watts
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March 21, 1977

Mr. & Mrs. 3 B. Watts
Route 2, Be 713
Kasilof, Al .a 99610

Dear Mr. & Mrs. Watts:

Thank you for writing me regarding the matter of state land
leases. I introduced SB 159 this year, and I am enclosing

a copy of this bill. I had worked with leaseholders in Anch—
orage and Mat Su Valley this summer and tr”ed to come up with

a bill that would be fair to leaseholders and the State of
Alaska. I would be interested in your comments on SB 159. It
has passed out of Senate Resources and is now in Senate Finance
Committee.

State Senator
Kodiak-Aleutian District

KP :ss

AGO 885650 -4-
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LA2l 0903 11.24 JAO01 0009 11.24 02/22/77

TO: CINDY, JNU
FROM: APRIL, F3X

&BlAASE—BSfCiVSUX—HE FOLLOWING MESSAGE TO SENATORS BIJTROVICH

C AND HUBER:

il (MESSAGE: JUST RELIEVED A COPY OF SB 159 RE: LEASING OF
STATE LAND. TR*JST LANDS ARE NOT SPECIFICALLY MENTIONED BUT
MUST ASSUME THE BILLAPPLIES TO THEM. THE STATE DbOARD OF
EDUCATION, AS* THE TRUSTEE OF SCHOOL TRUST LANDS. «>" SOME CONCERNS

ABOUT CURRENT LEASING POLICIES AND WOULD I IKE VO RL>L~ TO AMY
BILLS DEALING WITH LEASING OF SiATE LANDS, ESPECIALLY THE SCHOO"™ TRUST
LANDS. WE WILL COMMENT ON SB 159 IN THE NEAR FUTURE.

DARWIN HEINE

VICE CHRMAN, STATE BD OF EDUCATION
1506 DENALI WAY, FBX 99701

PH: 456-5722

PLEASEACK WHEN MESSAGE PEL 11nCD fFIUNKS. /A/ EOM
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TO: All House Members May 9, 1977
FROM: Senator Kay Poland

SUBJECT: CSSB 159

Attached for your consideration is a short analysis of
SB 159. Please note, especially, the difference in pay

back amounts between CSSB 159 and proposed HCS CSSB 159
(Rules).

KP :ke
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CSSB 159

In 1976 the Division of Lands raised rentals to what was
considered an onerous level. This level is such that there
is serious doubt of the practicability of continuing the
present use of the land.

Because of the uncertainty occasioned by the actions of
the Division of Lands, both commercial and residential
development of the leases became "non-bankable™ 1in terms
of loans because of no feasible upper limit of rent could
be determined.

The proposed bill corrects this situation by:

a. Extending the initial period to 25 years
to provide stability in the development
stage, and providing for three additional
reappraisals instead of about eight.

b. allows the mortgagor to assume the payments
in the event of a late payment or default
by the lessee.

c. Protects the state's interest by 1increasing
the percent of the rental fee to 107,. The
original appraisal will have to be correctly
done.

d. Results in a definable upper limit of the sum
of the rental payments over the life of the lessee.
This amount s 9 1/2 times the original appraisal.
For example, for each $1,000 of the original
appraisal value, the lessee will pay $9,500 in
rent over a 55 year period. The HCS which changes
the initial period to 15 years and the periodic
difference to 100%, results in a payback of 31 1/2
times.
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TO: Senator Croft

FR: Jamie Love

RE: SB 159
2/22/77

As promised, I am providing you with comments on SB 159,
which would change the state®s leasing policies with regard

to the methods of determining annual rents. As you are
surely aware,, rental readjustments on state leased lands
have become quite a controversial subject. This first

manifested itself in highly publicized transactions such

as the Teamster®s Mall lease and the Penney lease near
Merrill field. In both cases leaseholders had obtained
choice properties at rents substantially below market prices.
One key provision of both leases was the state®s waiver

of rental increases for a period of forty years.

In response to these and other transactions, the legislature
amended Title 38 last year to restrict the discretion of the
Department of Natural Resources to give such waivers, except
on properties developed for residential purposes. Also
enacted was legislation which established a formal trust for
all school lands, and gave the State Board of Education inde—
pendent authority over the Division of Lands to insure that
leasing policies protected the interests of the School Trust
Fund. The State Board of Education and its chairwoman, Katie
Hurley, have taken their new responsibilities very seriously
and have educated themselves about the land leasing business
thoroughly.

At the same time the Teamster and Penney leases were being
addressed, it became clear that the state"s entire leasing
program was in serious trouble. Not only were those two
transactions providing less than adequate rents to the state,
but the Division of Lands was discovered to have been routinely
under-appraising its properties and using out-of-date percentages
on its rental readjustments. In 1975, the Division of Lands
was leasing lands for a readjusted rental figure of six percent
of the appraised value of the land, while most leases in the
private market had been using eight percent and higher for some
time. When asked to account for the six percent figure,
Division of Lands officials ".ould not explain why it was being
used. Most thaought that six percent was called for either in
the lease or the regulations, but it appeared neither there nor
anywhere else. The combination of the six percent figure and
the underappraisal for old and new leases alike resulted in
returns vastly below market values.

Because the rents were so low, potential leaseholders were

willing to pay substantial bonuses to take over leases from
previous leaseholders. In one transaction, a party paid the
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Senator Croft
SB 159
Page 2

old leaseholder more than $250,000. for an assignment of a

20 acre tract of school land near downtown Anchorage. Bonus
payments of this type were not uncommon, since the ADL practice
of collecting low rents was well established under the

ICennan administration.

After the Hammond administration cancelled the Teamster lease,
and renegotiated the Penney lease, it undertook an overhaul of
rent readjustment practices. Lease properties were appraised
at market value and rents were adjusted to eight percent of the
appraised value of the land. At that point in time land values
all over Alaska were skyrocketing. Properties in Kenai, Wassila
and Anchorage were appreciating anywhere from 3002-1000% during
the period 1971-1976. Consequently, the combination of raising
rental rates from six to eight percent, which represented a 33%
increase, and more realistic appraisals, which increased the
basis on which the eight percent was applied/resulted 1in

rental increases of 4002-1000% for some leaseholders.

Such a dramatic change in the lease rents brought cries of
outrage from the leaseholders, who had analyzed the viability

of the state"s leasing program more in terms of its past history
than in terms of the leases themselves. Despite the hardships
and problems that the sudden increase in rents caused, ADL
maintained that the division was without legal authority to
offer relief since the higher rents were just the result of the
ADL staff applying the actual terms of the leases and obeying
state statutes.

Many of the problems cited by the leaseholders were valid.
Thinking that the state would continue as it had in the past,
many leaseholders found the investments they made 1in buying

old leases effectively wiped out, since the bonus represented
the discounted cash value of below market rents. Other
leaseholders had not developed their properties to the extent
necessary to pay the new rents in anticipation of Tfurther
subsidies by the state. Leaseholders found that financial
institutions were leery of bankrolling projects on state leased
lands in light of the large increases, which the bankers perceived
as an indication of instability in the management of the leasing
program. This "hands off" policy by bankers made it doubly hard
for leaseholders to develop their properties to higher uses
which would support the new rents.

As a result of these developments, the leaseholders began petitioning
the ADL and the legislature for some relief. For several months

ADL did not deal with the problem, which only added to the outrage
felt by the leaseholders. The angier they got, the more extreme
their "reform"™ proposals became, including some suggestions Tfor
blanket level term rents for all existing leaseholders and

other major changes in leaseholder®s obligations.

«
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SB 159
Page 3

In the fall of 1976, the Hammond administration responded to
the growing crisis by appointing an Ad Hoc task force for

land disposition practices. Appointed to this committe were
various representatives from the business, banking and professional
communities, a representative from the leaseholders, and a
public interest representative (myself). Meeting weekly for
five months, the Ad Hoc committee heard countless hours of
testimony from the leaseholders, the ACL staff, professional
appraisers and the public at large. At this time, the commit—
tee 1is nearing its goal of recommending to the legislature and
the Division of Lands proposed changes in its leasing policies,
with provisions for relief for existing leaseholders.

In doing its work, the Ad Hoc committee sought to:

1) recommend leasing terms as closely parallel to
the private leasing market as possible;

2) determine if the state had a moral responsibility
to negotiate new terms for old leaseholders; and

3) to protect the interests of the state®"s taxpayers.

On the first goal, the committe reviewed the terms of approxi—
mately fifteen private leases currently let in the Anchorage
area. The committee analyzed not only the rent readjustment
periods and percentages, but also looked at right of way and
condemnation clauses, subordination and security assignment

and many other elements of both private and state lease
instruments.

In the process of its work, it became apparent to the committee
that different types of land use dictated different lease

terms. Tor example, where it is common for a commercial or
industrial lease to provide for five year reappraisal periods,
residential properties arc often leased for flat terms. Also,

recreational and agricultural properties seemed to call for
different treatment than commercial/industrial properties.

To deal with this problem, the committe recommends four different
lease forms, one for each different use. Since the commercial/
industrial leases seemed to present the most pressing problems,
the committee addressed that area first, and has finalized a
recommended leasing form.

The major changes which the committee recommends, 1insofar as
your legislation is concerned, 1is the establishment of fixed
rent readjustment percentages in the lease document, and limi—

tations on rent increases Looking at the first issue, the
conunitte"found that leases in the private market use the figure
of eight percent for properties leased recently. But the leases
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Senator Croft
SB 159
Page 4

do not say eight percent today and whatever the going rate 1is

in five years. In other words, although eight may be the mar —
ket today, and ten could be the market tomorrow, the lease would
still charge only eight percent for the entire term of the lease.
This is an important difference from the state lease form, which
allows the percentage to be varied at each reappraisal period.
The committee could find no examples of leases in the private
market which used the states systen. Hence, the committee
recommendation is for a fixed percent in the lease document
itself.

Based upon the committee®s analysis of actual lease documents

in the private market, and in particular recent: leases which

may be more sophisticated, the committee recommends limitations
on rent increases of 100 percent: every five years. This, the
committee felt, was the closest parallel to the terms of priv—
ate market leases, and, in the opinion of the committee, provided
enough certainty to allow for longterm financii g on leasehold
properties.

The committee also decided that the state did have a moral obli—
gation to offer the existing leaseholders the opportunity to
exchange existing leases for the new one. The pommittee felt
this could be justified on the basis of the hariships created

for leaseholders by the vague and outdated lang lage of the

old forms (unchanged since statehood), and by v rture of the
benefits which would accrue to the state through., renewed
confidence in the state"s leasing, program.

To put it simply, the committee vill recommend this: All

current lease! alders will be give a period of time to swap

their old leases for the new ones. As a condition of the ex—
change, the leaseholders would have their properties reappraised,
except for leases which had been reappraised within the past

two years. The percentage of the appraised value of the lease
would be the percent which represented the market: at
the time the lease was entered in:o. For example, a lease

entered into aroumfTOtTb might have the rent readjusted to
six percent of the appraised value of the land, while a lease
entered into in 1974 might use the eight percent figure.
Whichever figure was used would then be written into the
lease. As mentioned earlier, leases would have ceilings on
prospective rent increases of no more than 100 percent every
five years during the lease term.

A suggestion was made to go back to the original beginning
of each lease and apply the limits forward to current rents,
but this was rejected by the committee. First of all, there
was no evidence that current appraised values would create
unfair hardships, 1if the fixed percentages and ceilings were
applied as explained above. Second, and more 1important, the
committee found persuasive evidence that it would be grossly
unfair to the state®s taxpayers if the ceilings were applied

retroactively.

885657
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Senator Croft
SB 159
Page 5

The reason such a practice would be unfair is the state'e
historic failure to charge realistic rents on its lands,
ieasing decisions which placed land on the market before

it had more than a nominal value, and mismanagement b"
previous administrations. For example, in 1974, the same
month as the capitol move vote, ADL leased 2400 acres o..

land five miles from the proposed site of the new capitol,

at rents established in a 1971 appraisal. The old appraisal
had set the rents at $6-%$14 per year, per acre. To retro—
actively apply rent ceilings would be tantamount to just
giving away 2400 acres of University trust lands. This 1is
only one of many examples of gross mismanagement by the state
which has provided windfalls in the past. To retroactively
apply the rent ceilings would be to indiscriminately give
away legitimate state interests in thousands of acres of
university, school and mental health trust lands.

SP. 159 is similiar to"the"Ad Hoc Committee®s "approach in""
many ways, but there are a few areas Lhat should be ex—
amined. The Dbill establishes a figure of 8 per cent, as the
maxium rate for rcaujusting rents. First of all, as pre—
viously stated, the terms of commerical and industrial
leases might be substantially different than the terms of
residential or agricultural leases. But more important, by
using a figure which represents todays market of 8 per cent
for most commercial leases, the act would lock the state
into an indexable system. 8 per cent may be alright today,
but it might be considerably out of touch with market values
in the future. Likewise, all though 8 per cent may renresent
a market figure for Anchorage or Fairbanks, or other areas
of long term sustained growth, the state might be better off
using a fTigure of 10 to 14 per cent for leases 1in some area

undergoing a short term boom. The higher rate might represent
the market 1in an area that offers a short term economic life
for the lease. Under the Committee®s proposal, the rate

would be fixed in the lease form itself, at the rate the
market v/ould boar at the time the lease was entered into.

The simplist approach would be to exaimine the recomen-
dations of the Ad Hoc Committee, and if satisfactory, enact
legislation which would permit ADL to offer an election to
leaseholders, to enter into the new lease forms, similiar to
the mechanism established in Sec. 4 of SB 159, except
providing that all apprasials should be current within two
years, and in the absence of a current appraisal, the
election could be made at the next reappraisal neriod.
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RE OF THE STATE OF ALASKA
NTH LEGISLATURE

FISCAL NOTF_
l
Eﬁ\%esolutlon No. % 159 .
Leasing tate land—other tham for extraction _of Katura) TmSmerefis
Requested by Dac
Il FISCALD TAl
Agency Affecte Natural Resources

rogram_Categor mec NRMEC
B udget Reque% YJmt fected——  Lamd—amd Water Management

EXPENDITURES  (Thousands of Dollars)

FY7m FYT78  FYT79  FYS80  FYSl

P
:
E:
600 L
700 G

FUNDING  (Thousands of Dollars)

PEDERAL FUNs

OTHER (Specify)

POSITIONS

IIl. ANALYSIS (See Fiscal Note Preparation Instructions, Section I1l)

There would be no change in cost Of administration due to
this bill.

Revenues would be reduced substantially, especially trust
fund revenues (see attached).

IV. DATL February 23, 1977 pr a DBY -Tcd.-Smith.

/RG L aad-an d -tianfopr.mekaaagexoeni....
Original: Leglslatlve Flnance PHONE  279-5577-
cC: et and ement

Pr| Sponsor st Legislator Named)
13-001 (Rev. 10/76) |
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Rent Per Present Law and State Appraisal

Rent Per Lessess Appraisal

Rent Per Ad Hoc Committee

Rent Per S.B. 159

Lease Commencement

Lease Term

Location

Size

LEASE METHOD COMPARISONS

LEASE

@

(a)$5,691

(b)$4,552

aorb

$ 930

1963

55 yrs.

Anchorage

14,782 S.F.

LEASE"

@)

$5,232

$4,160

aorb

$ 800

1961

55 yrs.

Anchorage

18,012 S.F.

%

LEASE LEASE
® ®
$1,300 $1,650

N/A N/A
$1,300 $1,650
$ 120 $ 270
1969 1969
55 yrs. 55 yrs.
Susitna Susitna
Valley Valley
40 Ac. 80 Ac.
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LEASE NY). 1

@ ® © @ O]
Rent Economic Rent Economic Rent
By S.B. 159 Rent Per Savings Rent Per Savings
Lessee"s (Per Period) State"s (Per Period)

Term Appraisal Appraisal
76-81 $ 930 $4,552 $18,110 $5,691 $23,805
81-86 930 4,552 18,110 5,691 23,805
86-91 1,395 4,552 15,785 5,691 21,480
91-96 2,092 4,552 12,300 5,691 17,995
96-2001 3,138 4,552 7,070 5,691 12,765
Assume: (D) land value does not rise beyond present value

(@ Economic lease rate does not rise

Column:

(@ Annual rent for each year under S.B. 159

(b) Present economic rent as determined by lessees appraisers

(©) Period rent savings under S.B. 159 (difference between column ()
find column (b)).

(d) Present economic rent as determined by states appraiser

(e) Period rent savings under S.B. 159 (difference between column
(@ and column (d)
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LEASE NO. 3

@ ® ©

Rent Economic Retit
By S.B. 159 Rent Per Savings

State’s (Per Period)
Term Appraisal

76-81 $120 $1,300 $5,900
81-86 120 1.300 5,900
86-91 180 1.300 5,600
91-96 270 1,300 5,150
96-2001 405 1,300 4,475
2001-2006 607 1,300 3,465
2006-2011 911 1,300 1,945

Assume:

(D Lund value dais not rise beyond present value
(2) Economic lease rate does not rise

Column:
(@ Annual rent for each year under S.B. 159

(b) Present economic rent as determined by states appraisal
(©) Period rent savings under S.B. 159
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STATE OF ALASKA - DEPARTMENT Of NATURAL RESOURCES
DIVISION OF LANDS -3 44 6th Avt ANCHORAGE U,

Volume Il Nc. 4

A_MESSAGE FROM THE DIRECTOR

This issue markj the first anr ive-tsary of the publication of the "Alaska Land
Lines"” aa the official Information channel of the Alaska Division of lar.da. This
las teen.a t*.sy, fell and eventful vear for the Division. Sir.ce Statehood much of
the groundwork.of the Siatc-"a resource management program has been laid which in-
;luded the drafting and adoption of the following seven sets of regulation!)» with

Pull participation by the public in many public hearings? . . » 10
Classification \using of Lands “ [F J
Tide.and Submerged Lauds _ .. Disposal .of Timber and Material* , <
Hcmajr.oad Bntrles Mineral Lessing including Oil «nij
Sale of Lands " Gao and Coal * LA . p |

During the first yer.r the "Land JMJjieqll haa carried announcements of the first
of the State tideiands patents .issued to cities, the first clay sale, the right of
way for the marine terminal ai/Nikiahki Beach now carrying over 10,000 barrelo ofi
oil o day, the selection. of many thousands of acres of potentially valuable lar.d,]|
“the development of a”ea eland-tise plans, tidelanda .id uplands clasaificationa, plins

for brood, land cr.d rdvipurc® disposal and mar.agemert programs for the future;. A
* V- _ . mVk. /" “ i n i “ =

Our purpoai”. in?initiating this publication 1ii, April of last year was set forth
at that**time anhN”itair.d the same today; to keep the public fully informed of . \ .

actions "taken £y the [liVuion of Lands in the business bit creating opportunities \
in Alaska througfcwis/use of our laud resources. We visualize the state land re- \
sources no being lhe/foundaticn for economic development of Alaska and arc anxious

to keep the public posted as to our trusteeship of these resources. In so dofng
we invite asf.we diri one year ago this month, and will continue to do, your qucotlona,
your commer”Mj srud, if our actions merit it, your criticism. - , =/

vy \ i /| ©3 aco 885664 3
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INDUSTRIAL SUBDIVISION AUCTION SCHEDULED

The Division of Lands has set May 2, 1961 as the data for the public auction
st which 72 lots In the Alaska Industrial Subdivision and the First Addition >
thereto will be put up for lease. The auction will take place at 1:30 p.m. at
the office of the Division of Lands, 344 Sixth Avenue, Anchorage.

The property lies ~within the city limits of Anchorage.- in the Merrill Field
area, and 1is subject to applicable city ordinances and zoning restrictions.
Specifically, the area is located between Third and Fifth Avenues, in Section 16"
(school section), T13N, R3W, SM.

f The State"s appraisalof the fair market value of each let will serve as the
/ minimum acceptable bid for the annual rental on the same, ar.d no bids will be
accepted for less. The lots range in 3ize from 11,652 sq. ft. to 77,683 sq. ft.;
minimum annual rentals range from $174 to $1080. Leases on all lots, save 12,
will be for 55 years; the 12 excepted are for a period not in excess of 10 years
ar.d shall be subject to a 90-day revckable clause.

*\ The successful bidder shall deposit at the time of the award the sum of not
less than 25/. of the high bid, plus $20.00 to cover appraisal and advertising -e
:osts, in cash, and/or certified check, and/or cashier®s check, and/or money
order, or combination thereof.

Detailed information and plats covering the area are available at the Divisio

t] pooO
f.
/'y j SURVEy. CONTRACT? LET

A contract was entdHed It wifch ¥. 1». Mhindsey ofVAnchurage to survey the
yropcaed Cheri Lake Subdivision, which lies in Section 36, T1GN, R3W, SM.,<"

fj NCI-

DISPOSAL OF TWO ANCHORAGE TRACTS CON

i Two tracts in the Anchorage area are presently under consideration for dis-
:.:bal by the"Diviaion. One 12 acre portion lies facing Turnagain Arm approximate—
ly, fcur mile.” west of Seward Highway on Sand Lake oad, 1in Section 16, TI12N,

RAW, SM. The..second ia "& 100 acre-tract in Section 36, TL3N, R4W, SM, and io;. ,
f *MulTy“tkSu€rlbed as the E~NE~NEfc, the SWfcNEfcNlifc, the SEfcNEk and that portion of
I tba §WANEfc lying along the north sjide of International Airport road, east of the,
«/"Al 38ka Railroad right-of-way*. ~Anyone interested in developing theoe tracts, o,
would like to comment®on their disposal, or offer suggestions, should contact
tie Division. Further information will be furnished upon request.

/ it * * it
FIRST COMPETITIVE TIDELAMD LEASE LET

YIr. Donald King of Ketchikan was the successful bidder in the State's
competitive tideland lease sale. A 1.2 acre tract several miles out A1do of

Ketchikan went for $130.90 minimum annual rental.
AGO 885*.61.

NOTICE: The Delta Junction mape mentioned on the frontpage of last month®s isauo
-f the Lnnd Lines a*re being revised and will not be available for purchase until

further notice.
it it it 1)& "
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1-37 A
Revised July, 1960 STATE OF ALASKA «
DEPARTMENT OF NATURAL RESOURCES

v v DIVISION OF LANDS > % \1
344 Sixth Avenue A«
.0 f Anchorage* Alaska i'T \

Lease No. ADL 03066

LEAF- AGREEMENT

THIS INDENTURE made and entered into this 2nd day o f May .

19 61 by and between the STATE OF ALASKA, through the Director of the Division of

Lands, with the consent and approval cf the Commissioner of the Department of Natural

Resources, acting for end on its behalf under and pursuant to Chapter 169, SLA 1959, as

amended, and the regulations promulgated thereunder, as amended or hereafter amended,

hereinafter referred to as the LESSOR; and James E. Rigsbee, .Tr.
of 2005 - 20th Avenue. Anchorage, Alaska.

hereinafter referred to as the LESSEE:

WITNESSETH, that whereas the Lessor has classified the lands herein demised
as: Commercial - Industrial lands on April 24, 19 61
pursuant to Chapter 169, SLA 1959, as amended; and

WHEREAS, the Lessor has caused the lands herein demised to be 3ppraised and
such appraisal was made and approved on or after February 23 L 196L ; and

WHEREAS, the Lessor has caused a notice of intent to lease the lands herein
demised to be published as required by law or caused notices of intent to lease to be
posted as required by law; and

WHEREAS, an auction of the within demised property was held at the time and
placedesignated by notice and said sale was approved by the Director of theDivision
of Lands, Department of Natural Resources, State of Alaska:

NOW THEREFOR, the Lessor has agreed to let and does hereby lot and demise to
the Lessee, and the Lessee has agreed to take and does hereby tak? from the Lessor all
that lot, pi ce, or parcel of land more particularly bounded and described, as follows:
Lots One (1/, and Two (2), Block Ten (10). First
division, within the Northeast Quarter of Section Sixteen. Townsi
lhrec West, Seward Meridian, containing 0.61 acres, more or less,
thereof, on file and of record with, the Recorder of Deeds, Anchorage Recording Prjr.inr.iL,
Anchorage, Alaska.

TO HAVE AND TO HOLD the said demised premises for a term of fifty-five
(55 ) years commencing cn the 2nd day of May , 19 61 and ending
at 12 o"clock midnight on the 1st day of May , 2016 , unless
sooner terminated as hereinafter provided.

The Lessee shall pay to the Lessor rental as follows: Equal Quarterly__
payments, 1in advance, on or before the 2nd day of August. November. February
and May of cv ry year during said term at the rate of
and Fifty-five and NQ/100 .. .ioieiiri i caacanaan Dollars (? 255.00

AGO 885666 /



such payments to be subject to adjustment at each five year interval from the effective
date hereof, if the lease terra hereof exceeds five years, such adjustment to be based
primarily upon a reappraised annuc” rental value of land in a state of improvement
similar to that of the land described"heroin at the time this lease was”?entered "into.

It is hereby mutually covenanted and agreed that this indenture is made
upon the foregoing, and upon the following agreements, conditions, covenants, and
terms, VIZ:

1. The word "Lessor" as and wherever used in the lease, shall be construed
to include, and shall include, bind and inure to the benefit of, the State of Alaska,
ita successor and assigns, at any time during the term of this lease or any renewal
thereof; and the word "Lessee"™ as and wherever used in this lease shall be construed
to include and shall Include and bind and inure to the benefit of the Lessee, his
successors and assigns.

2. It shall be the responsibility of the Lessee to properly locate himself
and his improvements within the confines of the property leased herein.

3. The Lessor, Alaska, hereby expressly saves, excepts and reserves out of
the grant hereby made unto itself, 1t6 lessees, successors, and assigns forever, all
oils, gases, cool, ores, mineralo, fissionable materials, and fossils of every name,
kind or description, and which may be in or upon said lands above described, or any part
thereof, and the right to explore the same for 9uch oils, gases, coal, ores, minerals,
fissionable materials, and fossils, and it also hereby expressly saves and reserves out
of the grant hereby made, unto itself, its les3ee9, successors, and assigns forever, the
right to enter by itself, its or their agent3, attorneys, and servants upon said lands, or
gny part or parts thereof, at any and all times, for the purpose of opening, developing,
drilling and working mines or wells on these or other lands and taking out and removing
dherefrom all such oils, gases, coal, ores, minerals, fissionable materials and fossils,
and to that end it further expressly reserves out of the grant hereby made, unto Itself,
its lessees, successors, and assigns forever, the right by its or their agents, servants
and attorneys at any and all times to erect, construct, muintain, and use all such
buildings, machinery, roads, pipelines, powerlines, and railroads, sink such shafts,
drill such wells, remove such soil, and to remain on said lands or any part thereof for
the foregoing purposes and to occupy as much of said lands as may be neceasary or
convenient for such purposes hereby expressly reserving to itself, its lessees,
successors, and assigns, as aforesaid, generally all rights and power in, to and over
said land, whether herein expressed or not, reasonably necessary or convenient
to render beneficial and efficient the complete enjoyment of the property and rights
hereby expressly reserved.

Provided, however, no rights shall be exercised by Alaska, its lessees,
successors or assigns, until provision has been made by Alaska, its lessees, successors
or assigns, to pay to the owner of the land, upon which the rights herein reserved to
Alaska, 1its lessees, successors, or assigns are sought to be exeiciseJ, full payment for
oil damages sustained by said owner, by reason of entering upon said land; provided,
that if said owner for any cause whatever refuses or neglects to settle said damages,
Alaska, 1ita lessees, successors or assigns or any applicant for a lease or contract from
Alaska for the purpose of prospecting for valuable minerals, or option contract or lease
for mining coal or lease for extracting petroleum or natural gas, shall have the right,
after posting a surety bond with the Director 1in a company qualified to do business in
Alaska or in a form as determined by the Director, after jue notice and opportunity to
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be heard, to be sufficient in amount and security to secure the said owner full

payment for all such damages, to enter upon the land in the exercise of said reserved
rights, and shall have the right to institute such legal proceedings In a court of
competent jurisdiction wherein the land is situated,, as may be necessary to determine the
damages which the surface lessee of such lands may suffer.

4. The lands leased herein have been classified as shown on page 1 of this
agreement and in accordance with the Classification Regulations, Title 11, Division 1,
Chapter 1, Subchapter 1, and any use thereof which shall be in material conflict with
said classification shall, if not remedied after due notice thereof has beer* served on the
Lessee, constitute a breach of this lease and the Lessor may thereupon terminate same in
accordance with provisions herein contained. The Lessor does noc warrant that by
such classification the land is ideally suited for the use authorized thereunder and
the Lessor gives no guaranty, actual or implied, that the utilization under said
classification will be profitable.

5. All coal, oil, gas and other minerals and all deposit,? of stone or
gravel valuable for extraction and utilization and all materials subject to Title 11,
Division 1, Chapters Four (4), Five (5), and Six (6), Alaska Administrative Code,
as amended or as shall hereafter be amended are excepted from the operation of this
lease. Viz: The Lessee shall not sell or remove for use elsewhere ar.y timber, stone,
gravel, peatmoss, or any other material valuable for building or commercial purposes;
provided, however, that material required in the enjoyment of this lease may be used
after a written permit therefor has been obtained from the leo.»or.

6. The Lessor expressl®™ *-pserves the right to grant easements or rights-of-
way across thr land herein leased . it is determined to be in the best interests of
the State to do so; provided, however, that the Lessee shsM be entitled to ccmpensscion
for all improvements or crops which are damaged or destroyed as a direct result cf such
easement or right-of-way.

7. The Lessee shall not commit waste or injury upon the lands leased herein.
Any violation of this agreement shall not only subject the offender to civil liaDliity,
but upon conviction thereof he may be fined in any sum r.ot extcrCir.g $1000.00.

8. If the lands leaded herein ore classified and levied a? grazing or
agricultural lands the Lessee shall noc prevent or deny the lawful pursuit or the
hunting of game or the taking of fish; provided, however, the Director, upon request
in writing, may allow the lands leased herein, or porLlons thereof, to be posted to
prohibit hunting and fishing whan it appears necessary in order to properly protect
the Lessee and his property.

9. Should the lands herein leased lie within the jurisdiction of any
authorized building or z.oning authority they .shall ue utilized in accordance with
the rules and regulations promulgated by said authoiicy.

10. The Lessee shall take all reasonable precaution to prevent, and take
all reasonable action to suppress grass, bruih and forest fires om the land herein
leased.

11. The Lessee shall allow the Lessor,, through its duly authorized repre—
sentative, to enter upon the leased premises, at any reasonable Lime, fee rht purpose
of an inspection thereof,
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12. When the Lessee shall use the lands leased herein to construct any form
of hydraulic project or employ any equipment or engage in any activity which will use,
divert, obstruct, pollute or change the natural flow or bed of any river, lake or
stream or that will utilize any of the waters of the State or materials from any
river, lake or stream beds, the Lessee shall, prior to the cotranencement of any such
operations, procure the approval of the Commissioner of the Department of Fish and
Game and the original or an image copy thereof shall be filed with the Lessor prior
to the commencement of such activity.

13. The Lessee may assign the lands, or portion thereof, herein demised,
provided, he first makes application to the Lessor lor a permit and the Lessor, in
his discretion, may issue such permit if he finds it to be in the best interest of
Alaska. Upon an assignment being granted, the assignee thereunder shail become
subject to and be governed by the provisions of this lease in the same manner as though
he were the original Lessee.

14.This lease may not be modified orally or inany manner other than by an
agreement in writing signedby all parties hereto or their respective successors in
interest.

1 . 1°hi3 lease may be cancelled, in whole or in part, under one or more of
the following conditions;

A.  While in good standing by the imilu.w agreement in writing of the
respective parties hereto.

B. If issued in error with respect to material facts.
C. if the leased premises are being used for an unlawful purpose.
Ib. If the Lessee should defcuit it the performance of any of the terms,

covenants ustipulations herein contained oi .f the regulations promulgated pursuant
to Chapter 149, SLA 1959, as amended, and said dol.uih shall not be runedted within
3J da>s a. u": written notice of such default has 1li.n scried upon the Lessee by the
Lfcuror, the Lessee shall be subjected to such legal action as the Lessor shall deem
appropriate, including but not Ilimited to, the forfeiture ot this lease. No * A
improvements may be removed by the Lessee during any period in which this lease is In
default. In the event that this lease shall be terminated because of a breach of any
of the terms, covenants, or stipulations contained herein the annual rental payment
last made by the Lessee shall be retained by the Lcsaoi us iquidated damages,

17.  Any notice or demand which must be given or made by the parties hereto
shall be 1in writing, and shall be complete by sending su<h notice or demand by Uritad
St;, cea registered or certified mail to the address shown on the lease or to such other
address t (he parties shall designate in writing from time to time. A copy of sr..
such now". i.lnl1 be forwarded by the Lessci to any lienholder who has properly recorded
his Lnteiur.t in the lease with the Lessor.

18. In the event that thin lease iterminated an herein provided, by suiamary
proceedings or otherwise, or in the event (hat the demised lands, or any part thereof,
should be abandoned by the Lessee during the term oi this lease, the Lessor moy
immediately, or at any time thereafter, enter or re-enter and take possession of said
lands, or any part thereof, and without 1j i.jlit*/ Cor i.ny drmoge therefor, remove all
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persons and property therefrom cither by sKi.ei.Ay proceedings or by a suit.! e i

or proceeding at law; provided, however, the*® the voids "entry" and "to-v * v.Eeud
herein, are not restricted to their tf.n.r.icstl legal meaning. Any entry Oi I -3 .m>
possession, repossession, dispossess, «...I/ni uispoi.sousion hy the hedA*0“< >x . »r. hi A4

or taken by sussnsry proceedings, or otherwise, siill not be deemed to rr.&olvc tetiuvu,
releas« or discharge the nLessee, either in whole or in pari, rrcm any lisriJ Kk 1 heri-iindar.

19. Upon the expiration, tcnuln.ition or cancellation of this Il«r.an c.niatr
the sane has been renewed, the Lesson si.ail quietly and peaceably leave, urn..* 141" cm!

yield up vnto the Lessor all of the leased Isisii on the la»K day of the tvxar cL t*.e Louse.

20. The receipt of rent by the Lessor, with or without knowledge <.£ i»ny

breach of tha lease by the Lessee or of any default <u pure of the l.cs ..« iIn
observance or performance of any of the conditions n Wr«ir>ts of this letj-i,. bhs.11
not be deemed to be a waiver of any provision i.f tl.Lr "easa. No failure o; "hs parr

of the Lessor to enforce any covenant or [.revision Leri.in contained, u-.s %e; .. "ulvtr
of any right hereunder by the Lessor, unl.-Mr. in writing, shall di3char.2» ov av.vtilidato
such terms or covenants or affect the rightui Lhc Lessor to enforce ch*. 1 -.win the
event of any subsequent breuch c.r def."ulr. "ihu receipt by the Lessor o r."."t or say
other sum of money or the termination, 1in any manner, ot the term Cherti®* fuiiipaa,

or after giving by che Lessor of any notice hereunder to affect such Itinji-rv.cion,

shall not reinstate, continue, or extoml the r.raulta.it cezu. herein demit., a. -vdacrioy.
or 1in any manner impair the efficacy of any-uch notice of termination hs.v>i be,as
given hereunder by the Lessor to the J.esane prior to mo receipt of any 3».00 of money
or ocher consideration, unless exp: ***¢531 in writing signed «y the ;.jS in \

21. The Lessee, after uulLau lo*jeot Hh.scl.l r.ns oeen fitt.vi w.d. Ifie Lessor
and prior to the commencement of such vwrfc. cn.y 11 .t.u ct"ediz cowaku -urr.ev or

future rentals, provided the conlt.v.pl..."».d ........ 1> : .1z bid «.. I c i tha. ..raa
leased herein, 1in the discretion >J ilw 1 .- .Uele it i.. incr.u..."d 1~tuf.k>.on
to other State owned lands. The 1l.esau. AUorerk~Acion 1% pruoeod ufr.h u..i va*C*i -ar
rental credit, if granted, ahi.ll jtlpulit - i;n lyp « md axtenl: ot \ ;.xOV;i,«nl »,
otandarda of construction to be follow,.! ».* k.« m mhi.un allowable rentul credit
therefor; provided further that no «i:4l .1 u; il i.n.ro .0 .lie bun."ce . .1 ch<
work has been completed and the 1 .. » .. o Jooau. it .

the proviaions of said outhor lir.atn.u,

22. If, upon the expiration of this leas.*, the Lessee deal.lis c resjf.>e
lease on the lands, properties or lI;ncrests covered herein, he shall within 3;) at
before the expiration of this lease, nj.pl Icalion to the Lessor on Foru :U.-74

entitled "Application for Renewal of Lenar,™ In which he mist certify Ipd.tr oath & to
the character und value, of all the icipn v.v.wr.s existing upon the land, th* purf.oijj for
which he desires a renewal and such ori.e. information as the Director of tfnd alor. of
Lands may require. Along with the appl ie. cion the applicant shall deposit a ue:i uquul
to 501 of the current annual rental, if pn.vlded herein, but in no event, to exceed the
sum of $50.00. The Lessor may thereupon lei.ui said lands In compliance with the pro—
visions herein enumerated, Chapter 160. SLA 1959, as amen-li-d, and the rules and
regulations promulgated thereunder, allowing a proferi.net right to the Lessee hvrniu.

23. The Lessee hereunder shall, upon the expiration of this lenaie or the prior
termination thereof by Mutual agreement., le 1liou."d a prcfureuce right to ro-ltaue the
lands leased herein if all other pert liic.il I'm.tov.s arc substantially equivalent. If the
renewal lease does not require public auction the prefermice rightholder ahall ezerelt2
hi<* right within 30 days before the expicat ion of this laauw by written r.ofico dirrT.ttd
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to th# Leofiot And failure to do so shall result In forfeiture and cancellation of such
preference right. In the event that the,lease ifl subject to and is offered at public
auction the preference rightholder shall, at the close of bidding, indicate his desire
to exercise his preference right and meet the highest bid. In the event the preference
right holder does not elect to exercise his right and falls to do so at this time bis
preference right shall be forfeited and forever lost.

24. Improvements owned by a Lessee on Alaska lands shall within 60 days
after the termination of the lease be removed by him; provided, such removal will
not cause injury or damage to the lands; and further provided, that the Lessor may
extend the time for removing such improvements in cases where hardship is proven.
The retiring Leasee or permittee may, with the consent of the Lessor, sell his im—
provements to the succeeding lessee or permittee.

If any improvements and/or chattels having an appraised value in excess
of $10,000.00 os determined by the Lessor are not removed within the time allowed,
such Improvements and/or chattels shall upon due notice to the Lessee, be sold at public
sale under the direction of the Lessor. The proceeds of sale shall inure to the
LesBe.e who placed such improvements and/or chattels on the lands niter paying to

Alaska all rents due and owing and expenses incurred in making such sale. In cnee
there are no other bidders at any such sales, the Lessor is authorized to bid, in the
name of Alaska, on such improvements and/or chattels. The bid money shall be toKen

from the fund to which said lands belong and the said fund shall receive all monies
or other value subsequently derived from the sale or leasing of such improvements
and/or chattels. Alaska shall acquire all the rights, both legal and equitable, Ilhut
any other purchaser could acquire by reason of said purchase.

T£ any Improvements and/or chattels having an appraised value of $10,000.00
or less, as determined by the Lessor, are not removed within the time allowed, such
improvements and/or chattels shall revert to and absolute title shall vest in Alaska.

25. If any clai"se, or provisionl herein contained, shall be adjudged to
be invalid, it shall not affect the vnluflty of any other clause or provision, ot
thin lease cr constitute j wuuae of action in favor of either party as against the

other.

It is ugrecd that the covenants, terms and agreements herein contained shall
be binding upon the successors and assigns of the respective parties hereto,

IN WITNESS WHEREOF, the State of Alaska, Lessor, acting through the Director
of the Division of Lands of the Department of Natural Resources, lawfully authorized
thereunto, has caused these presents to be executed at Anchorage, Alaska, 1in duplicate
and the said Leasee has hereunto set his hand, agreeing to keep, observe and perform the
rulen and regulations promulgated under Chapter 169, SLA 1959, as amended, the terms,
conditions and provision!) herein contained, on the Lessee"s part to be kept, observed!
and performed; and executed nnld instrument, 1in duplicate on the 15th day of

COMMISSIONER, DEPARTMENT OF NATURAL RESOURCES ™
STATE OP ALASKA

-6- LESSEE(SI
AGO 685671



Tf “?ED STATES

«"Stkte of Alaska ) 88
THIS IS TO CERTIFY that on the <+£_ dayY of - -. 19 w*
before me, the undersigned Notary Public, personally appeared >-* .V /p-VT x

known to me and known by me to be the Director of the Division of Lands of the Department
of Natural Resources, and acknowledged to me that he executed the foregoing lease for and
on behalf of said State, freely and voluntarily and for the use and purposes therein set
forth.

IN TESTIMONY WHEREOF, 1| have hereunto set my hand and affixed my official seal,
the day and year in this certificate first above written.

Notary Public in and forxtrfe State of Alaska

My commission e X p i r v /%7,
Vv Sel
UNITED STATES OF AMERICA )
State of Alaska ) Ss*

THIS IS TO CERTIFY that on this /u/ day of LL~., , 19 C /
before me, the undersigned, d"~Jotary FublitT~Lp and for Alaska dtlly commissioned and
sworn, personally appeared (Jri-y~st,/~ 2 (X; to me personally known to
be one of)the person”~/described in and whojexecuted thé& "within instrument and the
saitl ( C.( ™ (A, acknowledged to me that he signed and

executed” the same""freely and voluntar”ily”or the uses and purposes therein mentioned.

IN TESTIMONY WHEREOF, 1 have hereunto set my hand and affixed my official
seal, the day and year 1in this certificate first above written.

Notary Public in and for the State of Alaska
My commission expires Ny o, ? /76 6

Approved as to Form:

Ralph E. Moody
Attorney Ctneiai

Title Aaolatont Attorney General
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ADL
No.

01227
51107
02534
01302
25068
38895
25305
52370
00273
52167

522.09
52168
50738
44569
49723
41417
50598
00775
17103
51238

51515
51621
51428
50938
51065
46473
46474
52177
52182
21477

52185
51147
52422
52421
52137
52186
52190
521.91
52714
52208

old

KENT ADJUSTMENTS FOR

STATE LEASED LANDS

Rental

112.

110

603.
75.
100.

180

1,425.
6,075.
6,780.

970.

195.
830.
1,400.
175.
150.
225.
50.
1,000.
1,000.
145.

160.
180.

220
190
210

60.
60.
150.
250.
45 .

300

40.

40

40.
75.
75.
40.

100

40.
80.

50
.00
50
00
00
.00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
.00
.00
.00
00
00
00
00
00

.00
00
.00
00
00
00
00
.00
00
00

1975

New

Rental

1,575.
1,100.
25,500.
.00
.00

243
380

1,404.
2,886.
13,032.
14,400.
9,600.

2,040.
8,500.
5,280.
350.
605.
670.
630.
24,960.
18,800.
1,680.

1,680.
1,410.
1,770.
1,940.
1,700.

260.

260.
.00
.00
.00

180
285
265

320

170
170

100

00
00
00

00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00

.00
.00
.00
170.
175.
175.
.00
680.
165.
100.

00
00
00

00
00
00

Per cent
Increase
(Decrease)

1,300
900
4,090
230
280
680
> 103
115
112
890

946
924
277
100
303
198
160
396
, 780
,059

L

950
683
704
921
709
333
333

20

14
489

7
325
325
325
133
133
150
580
312

25



Uithfc AYjliiitinfehtA tor

iJLato Leased Lands,

ADL
No.

52205
52194
52192
50172
50688
52199
26653
26654
52179
52180

52170
52365
52430
52213
52171
52172
52213
52174
50587
50588

52703
45008
40014
45586
45585
26511
46628
46620
46383
49755

25956
47414
49060
22.348
24099
36015
21928
01380
51395
00889

01308
49685
49 795
25988
26269

old

1975

Rental

1,
1,

2,

7,

50

150.

250

155.
75.
55.

235

235.

235
260

325.
125.
125.
315.

150

150.
315.
160.
150.
145.

40.

65.
220.

80.
460.
000.
140.
160.
110.
125.

125

150.
250.

260
215
180
260

190.
820.
600.

170

145.
175.

240
165

.00
00
.00
00
00
00
.00
00
.00
.00

00
00
00
00
.00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

.00
00
00
.00
.00
.00
.00
00
00
00

.00
00
00
.00
.00

New
Rental

220.
100

235.
.00
.00

755
175

135.
.00
.00
.00
.00

470
470
470
545

575

245
245

295

100.

2.400.
2,430.

150.

675.
5,525.
1,180
1,620.

600.
390.

390.
.00
702.
390.
.00
.00

834

420
250
10,920.
3,552
3,054.
5,976.

10,014.
.00

1,260

1,500.
.00

275

190.

00

.00

00

00

.00
.00
.00
325.
295.
.00
295.
325.
385.
325.

00
00

00
00
00
00

00
00
00
00
00
00

.00

00
00
00
00
00
00

00

.00

00
00

00

00

00

Pol* Cont
Inctea

(De

3,
1,

cree

340

(50)

©)
387
133
145
100
100
100
110

77
96
96

3
97
97

Q)

103

157

124

150
592
005

88

47
452
100
912
445
212

212
456
181

50

95

39
767
198
272
130

40
769
757

15

15
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ADL
No.

71326
22526
22525
22654
50603
22652
44351
44350
46483
02380

39877
30489
26632
32919
31328
54326
54331
54365
54332
40806

54345
54346
54347
54349
54333
54334
54335
54336
54337
54338

54339
54340

5434

32128
54344
54351

03045
03042

RENT ADJUSTMENTS FOR

old

STATE LEASED LANDS

Rental

360.
175
95.
85.
155.
100
80.
110.
880

1,000.
240.

1.835

1.020.
120.
175.
165.
2.05.
225.
355.

200.
175

190.
260
250.
105.

.00
210.00

00

.00

00
00
00

.00

00

.00

00
00

.00

00
00
00
00
00
00
00

00
0

00

.00

00
00

120.00
110.00

145.

210.
200.
280.
270
115
115.
160.
430.
3.985.
2.925

00

00
00
00

.00
.00

00
00
00
00

.00

1976

New

Rental

3

(o3} B = W

NODNDN

32
22

.500
.150
.360
.192
840
.350
438
744
750
.540

.280
.350
-900
.760
840
910

910.

950
950

690.

550

550.

550

575.
665.

690
605
605
625
690

690
690
690
690
690
665
635

870.

.800
.360

.00
.00
.00
.00
.00
.00
.00
.00
.00
.00

.00
.00
.00
.00
.00
.00
00
.00
.00
00

.00
00
.00
00
00
.00
.00
.00
.00
.00

.00
.00
.00
.00
.00
.00
.00
00
.00
.00

497
1,820

" B8

2,706
338
830
582
643

128
879
276
171
600
420
452
363
322

94

175
214
162
203
156
176
476
404
468
376

228
245
146
156
500
478

102

723
664

Per Cent
Increase
(Decrease)
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ADL
No.

03050
53595
03041
03049
51395
03040
03059
03070
47382
03058

03067
03044
47378
47598
03051
03062
03071
03069
03066
03063

03048
03068
03073
03039
03052
03102
03064
03104
49686
57237

03065
03057
03053
30746
03043
47983
49430
47809
49172
46499
53444

Old

Rental

990.
.00

1,775

1,340.
700.
820.
820.
820.
950.
680.

1,010.

700

8,495.
1,720.
3,260.
1,410.
1,635.
1,410.
.00

800

1,745.
.00

945

945.
.00

945.
1,425.
2,490.
.00
.00

930.
1,835.
1,835.

945

3,955
1,305

3,670.
3,665.
.00
915.
910.
135.
.00
.00
120.
270.
140.

890

175
175

00

00
00
00
00
00
00
00
00

.00

00
00
00
00
00
00

00

00

00
00
00

00
00
00

00
00

00
00
00

00
00
00

New
Rental

7,400.
11,760.
9,360.
6,160.
6,160.
6,160.
6,160.
7,000
5,000.
6,680.

5,160.
75,440.
14,400.
27,360.
13,680.
13,680.
13,680

6,000.
11,600

6,600.

6,600.
6,600.
6,600.
10,280
18,400.
28,640.
9,120.
6,520.
13,240
13,240

26,480.
27,040.
6,640.
6,880.
6,680.
1,300.
1,400.
1,450.
1,300.
1,650
1,200.

00
00
00
00
00
00
00

.00

00
00

00
00
00
00
00
00

.00

00

.00

00

00
00
00

.00

00
00
00
00

.00
.00

00
00
00
00
00
00
00
00
00

.00

00

Per Cent
Increase

647
562
598
780
651
651
651
637
635
561

637
788
737
739
870
737
870
650
565
598

598
598
598
621
639
624
599
601
622
622

622
638
646
652
634
863
700
728
983
511
757
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Rent Adjustments for
State Leased Lands, 1976

Per c t
ADL old New Increase
No. Rental Rental (Decrease)
27894 135.00 155.00 15
27948 200.00 230.00 15
50816 40.00 180.00 350
50669 40.00 120.00 200
47776 42 .00 100.00 138
36315 40.00 100.00 150
47777 40.00 100.00 150
47778 40.00 100.00 150
35199 40.00 100.00 150
47775 42.00 100.00 138 {
41843 40.00 100.00 150
46609 72.00 100.00 39
47151 90.00 100.00 11
00037 700.00 5,250.00 650
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The Honorable Giry >lartin DAT6: June nh, 177

Commissioner *eeee
T"aoartr.enb of Natural Resources F:-E NO:

TELEPHONE NO:

AVTHJH M. GROSS sudject: Vaiver of reappraisal
ATT02MSZ GENETIAL C acliustcent or rent

Rodger V. Pegues
Assistant Attorney General

.*_

A VAR This is further to the opinion of June 1, 1-970,
by Assistant Attorney General Reeves on this subject,
in that opinion, we advised that you were without .authority
under, then existing la?/ to grant a blanket waiver of" all
rental increases exceeding 100 percent which was requested
by the Alaska Land c Lease Owner 3 Association* Since that
opinion was written, new legislation wan adopted i/hich further
restricts your authority to grant a waiver* XCCS SCSH3 139-

A5 33.05.105 has been axrended to delete the X

language authorising a waiver or extension of reappraisal
#FMhen development of the land is not otherwise possible due
to special cogdi%ions”and to provide for an extension or
waiver "only If r;sidential development actually occurs,
and only if it Is necessary for obtaining primary long-term
financing.”™ As a result of the amendment, the Director of

% *

the Division of Lands nay now grant a v/aJlvcr or lengthen
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ALASKA LAND & LEASE OWNERS ASSOCIATION

im e | m JMfcaih; PV - ..

The Chairperson’s Report Number 3 To The Members

During the past several months, the Alaska Division of Lands has reappraised a number of leases,
In many cases the lease"Tees have been set at such ridiculously high rates, that many Alaskans will have to
give up their leases and, insome instances, sacrifice substantial investments that have been made in
improvements. For example, some of the leased property reappraised in 1975 has had the lease payments
increased over one thousand percent (Yes, 1,000 %). We, of course, have no way of knowing what future
increases other leasees may face, when additional leases reach the five year mark. Sufficient to say, only a
few Alaska State leases have incorporated a clause limiting the increase in lease payments every five years.

Because of this situation, and other inequities, which effect investments in land purchased or
leased from the State of Alaska, the A.L.A.L.O.A. was formed to present the case of all Alaska land and
lease owners to the Alaska Division of Lands, the Commissioner of Natural Resources, the Governor and
the Legislature.

Our specific goals are to:

1. Obtain from the Division of Lands, a moratorium and subsequent reduction in payments on those
leaseholdings which have been reappraised and now require increased payments far beyond the fair
value of the lease.

2. Establish a vehicle whereby the Alaska Land & Lease Owners Association is able to assist the State
of Alaska in obtaining better use of State of Alaska lands for all Alaskans.

3. Encourage distribution of Alaska State Lands thru a planned program of sale and lease of
additional parcels of land, to both present and future Alaskans.

4. Bring about more equitable formulas for taxation of Alaska fee lands and leaseholds.
5. Encourage the multiple use of Alaska land.

We are pleased to report that some progress has been made toward our first goal, the reevaluation
of leasehold land programs and that our fourth goal, equitable formulas for taxation of Alaska fee lands
and leaseholds has met with limited sucess.

No matter what, we do need your continued support if we are to form chapters is other parts of
Alaska and if we are to continue these programs. We urge you to make ever effort to seek new members,

who will join their voice to ours in helping to make Alaska a fine home for all of us to enjoy.

Ask one friend today. |If you have not already done so, fill out the nttached membership form,
enclose your check for $25.00 and pass to our treasurer. Please join now.

Respectfully*

William M. Mack, Chairperson
WMM:ih

STAIt ItOUTK 110X 27&1 - WAKILILA. AlLASKA WM87 = TKt.KPIIONK: 007-802-U2RO - TKI.KX: 0!)0-2ri-132
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Michael C.T, Slreotor

triviaion of Lando <
32> &j*t Avenue
/achor«”o# Alt 99501 AT?£/.L

tubjeoti Land Lease 2-C0J066-5* Lota 1 urit 2# Illook 10* >ir«t Addition to
AlaaJca luduatrial LutSiviai.cn* Aaohora”o, .duaka

I ten herewith appealing the exorbitant incrouBo of r;y lenechald rant- fro? 11,7/25*00
per year to vI1I1#6C0«00l I on {..roteotiuf tnio for the fallowlag reaoon&x«» 1i

1* 1 think It Ja not le~*I and vAry unfair* Our lo”oe olonrly atntoe (tird thle wg&a
tho *mpre»»ion rivon uo at tifco of the auction tnUoJ that the jysfchod of *'ofippfttiulnij”
will”y ca-.pnrini:n to other ror.nul values of l«nda in a lilw area and atw« outo
of I»prcvcnar.t oura was at tho tlao of original Isubo* quotes-—

"oyoh f,a;{ctenta to hO subject to uiljuetaftenk At each five year Interval frcn the
effectivt* tint© horoof* If the loaxjg term hereof excoor»' five y«.ra# ouch adjuatamnt
6 <unt* «n«iixl wer=x )1 ufllilA A? t* nf

yn Wa it MI) rifl"fow Hyv o IL>n 6 Wim*rs lam| <t a

iRy ST
/ ec.vaj ta yw.\i -

afc«i theea lends wore auctioned wr.d le»ved* they »t>ro In heavy growth of birch,, eprueo
r « underbrush and h*d to be clot.red, loveled, top solLl removed end gravel baelcfilltxl,
row .is and titill tie* brought In* T* oven h.ul our mm culvwrte put In along the roadway*

..nw 7ni using such r. row l&ac b&aia for your A".rraittul?

2. it appewro to t« « prer.oditatod ™and grabw to t«;c» the loaa.i3 buck* elnoo you
advi«o in ctdvuztoe that the liviaioj;. of Land* larohibibed"™ free grunting fr.oy
> cntui.ttifXi0 (which ».a0 bean acne in the p&et) m.d you are rttioia& triu r<cnt too

high for poople to otuy in ov.uincan*

jI* it takoa tin ".jc'c of Clod”” to extend tbo rent due* 1 should think you would nowi
God*s yoraleelan for you to siuko auoh an unroul ralso In rent*

Innrovod inrtd withUtilitio* Ir.« rwauy for a buildiri;-;# runtc for IQ/ par #h« ~t* per
yoar, in a /~od location* You are trying; to crjtri« & U$/ after *X nvwwo e.ud« all
the Injirovaranta* >-1000*00 a worith would rent n ~oat anop* inc2u<»Jnh utilliticc**
h*m oon wa pay that for land only7

1 1 cenaultod your opjirniacr end I f«ol that th# fom.lu uaod nn<l the "few" ov«r*rlood
projjortlea I u»«d aa a coi;){*rleon (»Ir>K/."; davaloped) ar- neither fr-Ir nor leg,al.
I eloo vn* advieod by tin that the “Ytwto afl« In tho leasix:” bu«;Jnaca to cake »o
Much profit kb po8aihl«»***4in<l if we er.y profit it would r.evo to frczi bulldinrfl,
etc*," Zor w. ds to that offeot* ht tho rwnt you arc trying to cf-artc**«who could
build or iieico nr.y profit* ieo>f« euu or.ly pay oo irach* thoro 1» u liciio***ar.d *t,

thia ront rato- the Iltuid is rujt oven anl>*wblo. ho one In hl« rl/,ht ;.ir.d would
our loaee knowinu no ccruld r.e\or liwe u d«K9<ied titlo «i:d lookir.;.; Xorwnrd to u future
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1* (continued)
of jiiaocurity arcl continual fire year hussies.

*.0 understood at the tlas* of purchase that wo oould not own thoeo lar.da, that
during the iifotiwr of tho leaatf wo would probably pay as nuch rent as it rould
coat to purchase it* however, at: did r.ot eapeot to have to pay tho purchase
r.ricio over and ovor during tho tor."a of our laaso*

bloat of the leaseholders *ro long tir.e Alaskan oitiions who lore thoir state and hare
helped pioneer one settle and dovolop thio country*

ho have worked hard for tho goud of Alan** and at the tin® we leased these lands, wo

had good faith that cur vovornaent would koop It*a word- and oould be trusted-»but things
liko this are bsginaing to zsako uo doubtful* »* aro beooasing very disooursgod as v,oll
ae older— trying to keep up with all tho coning ordinances, ruloa and rostrlotiens and
ocst of living, oto*, nud oopoeiallytJiifl new ntthod of interpreting tho land lews to
suit your favor*

" _/readiness .la driving away soao of the big inventors, t\ro you new starting on tho anull
ones ?

ilossa rsoonaidor thoso appraisalo er.d gat back to a feasible and workable plan as
beforo* Thank you*

Jincoroly,
n

Junes _* Mgs too, Jr. (/ 1S
201K uorsails I-rlvo
Anchorage, $91/03

eion* Jay J. batuvuid, uovornor

Cvi Offlea of tho uoveroor, Juneau
Coranisioi.or, iopertivVint of Natural *eBource:i
.0Kcoholdors Association
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ALASKA LAND AND LEASE OWNERS ASSOCIATION

A number of Alaskans have leased State land from the Alaska Division of Lands. Most
leases were written for a period of fifty-five years with renewal rights, subject to appropriate
application and approval.

During the past year, ADL has reviewed the rental rates on a number of lots and parcels and,
in some cases, has raised them over 1000%. others at a lesser rate but most increases seem
excessive. Much of this land is in the Matanuska-Susitna Borough.

We recognize that there has been a great deal of speculation on fee simple land in the
Borough because of the publicity attendant to the Capitol relocation. These speculative
values, however, do not necessarily apply to lease lands. However, we have been informed
by ADL personnel that the new rental rates have been arrived at by appraising a limited
number >f fee simple parcels (not leased parcels), estimating their sales value and taking
6% of that figure as the annual rent.

A.S. 38.05.105 says “rental payment is subject to adjustment at five-year intervals and
charges or adjustments shall be based primarily on a reappraised annual rental value” i.e.
not sale value.

There is no direct relation between the value of a title and the value of a lease, particularly
when most rural land in Alaska is undeveloped. The situation differs with apartment rentals
whereby when the supply is short and demand great rental value increases, but even there
Governor Hammond has set up rent control boards to limit rent increases to a reasonable
amount.

There are many reasons whv a State leasehold cannot be equated to a title. Let me cite a few:

1 Bank financing is virtually unobtainable on lease land because of the
uncertainties associated with the “five year adjustment” clause.

2. Renewal of lease is not assured at end of a 55 year period.
3. Use of land may be limited at ADL"’ discretion.
4. No equity accrusos in the property.

In regard to point No. -1, most rural fee simple property could be purchased in a ten to
twenty year period outright at or close to many of the new Stale rental fees and, most
important, a great deal of rural land is available for fee simple purchase from individual
owners, reducing the relative value of State Lease Lands, in view of the long term
unpredictability of State Lease payment levels and absence of any accrued equity after long
term lease.

K .0 eeDne W o Styeg(. i i< YO Y MEr b« AAm
AGO 885683



Page 2

We feel that ADL’s method for adjusting lease rentals is not a fair or a correct procedure

and, in fact, is in violation of State Statutes. We also feel that the procedures being used,
particularly the "five year clause” deny much needed tax revenue to local governments.
Putting the problem on a personal basis, many Alaskans will be forced to terminate their
State leases, give up hopes for planned development, and sacrifice valuable improvements
if the present policies and reappraisal methods are not improved.

We recommend several possible solutions:
1 Lands could be sold outright rather than leased.
2. Lands could be leased with an option to purchase at end of five years.

3. Rental could be:

a. Fixed for the fifty-f.ve year lease period with leasee charged a percentage
of any gain realized.

b. Increased annually at a fixed rate such as five percent.

e. Increased at the inflation or recession rate reflected in the Consumer
Price Index.

The members of theAhiska Land ami [.ease Owners Association will appreciate and remember
any positive action that can be taken on behalf of all State Land Leaseholders.

We appreciate you already having taken time to hear our views.

Respectfully Submitted:

William M. Mack
Chairman, Hoard of Directors
Alaska Land and Lease Owners Association
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Box 740
Waoilla, Alaska 99607
June 19, 1976

Governor Jay Hammond
Juneau, Alaska 99801

Dour Govornor Hammond*

I request an appointment with you to dloouas my state land

lease 4ADL 903045-3. I

|
At auction in 1956 I bid and won this lease - land which was
nroviouoly rented for 50 oonts an acre - for about $1000.00

per year, with full realization that every five years it
would be reappraised, as the lease state*, "to represent the
true appraised rental value of tho leased area". It has
incresnad fifccedilys | paid $3,985,00 for the year 1975.

About a wook n<jo I received notion that the now lease appraisal
will bo $32,800.00 per year - approximately 050 par cont increase!

I a" one of many. A group of leaseholders made an appointment
to discuss this with Mr. Smith, the Director of tho Lands
Division, who would not see uu whan wo arrivod. We did talk to

Mr. Bruce Ackorson, tho chief appraiser, who was very nice, and
iympithotic, nnd unable to help, lie explained that duo to some—
one* interpretation of the law, "fair price” hae boon changed to
"fair market price"”, thoroby increasing tho annual rental 2% 1in
addition to a nevr market appraisal valuo.

To viewing the State* side, persistence of thin rental policy
will undoubtedly moko ra-loaning, or loaning other landn, very
nogJUgable. Alao, tho links will bo extremely hooitont to loan
monies Cor building meither or both of which will 1incur less in
taxes. I notice tho Mat-Su Borough land auction Juno 26th states
tho [Itiuu* amount is not subject to roa?>prPisal. Tho highest bid
establishes the annual rental for the 55 year term of the lease.

in viewing rty side, I am an Alaskan since 1941, with continual
residency exaept ray yoaro in service from 1943 to 1946. The last
twonby years I1"ve v/orkad to improve this lonaod land and now have
several substantial buildings, tho I owe tho bank over $400,000.00.
X have worked nnd provided for Incroaeea, ouch an the Municipality
of Anchorage tax bill which in $20,000.00 this year* a modest

rairte that is tolerable. But who of us can afford 050 por cent
inorenaoo?

I fool quit® our® it la not the intent of the State to bankrupt

mo, ny lcaoahoiding neighbor**, or my tenanto. I approached
ueveral of my tonanta who wore outraged at tho amount I will have
to incronso their rents. With only one exception, they informed
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Governor Hammond Page two
Juno 19, 1976

ma they will have to move on or go out of business.

Nor do I believe it is the intent of the state to show bias;
though wo aro aware that just down tho street Bob Penney and

the Teamsters Union are loasoing larger tracts of land, of
greater value, for pennies, whore we aro paying dollars. Bob
Penneys averages about $750.00 per acre and the Teamsters have

g better deal yet. Mine averages over $19,000.00 per acre.

How can this bo justified?

Wg who have paid many times tho original value, hold it, and
Improved it should be entitled to justice. Inatoad, for our
efforts, the State has seen fit to impose a highly inflationary
and unfair rental fee, thereby not only taking back tho property
but also our entire investment in the land and all it"s improve—
ments, and leaving leaseholders of twenty plua years with
insurmountable debts.

It seems impossible that*, twenty years of work and investment

on bo wiped out with one stroke of a pen - in this country!
Particularly so, when it does not appear beneficial to the
f.tate Government, or her reoidont Alaskans. This may create

more damage than the 1964 earthquake, to those of us involved
J.n both.

Flease consider my request for an appointment to discuss thio
with vyon,. S will be anxiously awaiting your reply.

Sincerely,

Joe Wilhour
Box 740
Waellla, Alaska 99687

Phone 376-6601

AGO 885686



DIVISION OF UNOS, 323 E. «TH AVENUE. ANCHORAGi 99501

June 25, 1976

Leon T. Brown
- 91 Mountain View Dr.

Anchorage, Alaska 99504 , Q M—
/
a 8 o X /6§
Re: ADL 03039 - Lease of Alaska Land £ 0 "X 2 & &

Dear Mr. Brown;

After consideration of tlie late mailing of your quarterly billing
notice for the period 05-02-76 to 08-02-76 / your new rental
rate of(72570.00 p~r quarter, based upon our reappraisal, will become
effective fob the quarter beginning 08-02-76 < As you have made
payment at the previous rate no further payment will be due

until 08-02-76

Your next quarterly courtesy billing, which will reflect our
reappraisal, will be mailed to you in the usual manner.

No employee or official of the Division of Lands has the authority
to grant an extension of time for the making of payments. The
Commissioner of the Department of Natural Resources is the only
person with authority to do so, and his power is limited to cases
where "war, riots, or acts of God" have x”ovented timely payment.
Very truly yours,

MICHAEL C. T. SMITH, DIRECTOR

M irk ,4 Jfd A tr s
By Roberta Staats, Accounting Technician |1
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Dear Editor:

I am one of the "fortunate"™ State land leaseholders who just
received an 850 per cent increase in rent. Possibly this is
a little inflationary as | now have to increase my tenants
rent and they in turn will have to raise their prices to the
consumer. But that"s the way it goes.

|
I wonder if this will require an impact statement? My lease
land could be more valuable than Prudhoe Bay, tho | hope the
State doesn"t spend the money before 1 pay Iit.

The Legislators should get busy and think what they are going
to do with all this money. The State should be able to borrow
enough to get them through the budget crises for the last
session, and they can increase their employees so Alaska will

have no more unemployment. Or they can move the Capital.
Possibly they can lease all of Alaska and buy the United
States - and then lease it! Or we could pay off the National
Debt as a friendly gesture. Or maybe the State should change

their lease policy?

Can these figures be correct? My calculator ran out of spots.

If the rent policy remains the present rate, I will pay the
State a lease rental over the next 40 years $32,800.00 X 40 =
$1,312,000.00.

However, if the State decides to raise the rent the same 850
per cent every five year period, 1 will pay the following:

At tho end of the first five years $ 164,000.00
At the end of the second five years 1,394,000.00
At tho end of the third five years 11,849,000.00
At the end of the fourth Tfive years 100,716,500.00
At the end of the fifth five years 856,090,250.00
At the end of the sixth five years 7,276,767,125.00
At the end of the seventh five years 61,852,520,560.00
At the end of the eighth five years 525,746,424 ,760.00
Which totals: $595,845,926,195.00

Five hundred ninety-five billion, eight hundred forty-five
million, nine hundred twenty-six thousand, one hundred ninety-
five dollars! For less than two acres!

The state owns 640 acres - Section 16 - in the Anchorage area.
If all of this were leased at the same rate the State could
collect One hundred ninety trillion, six hundred forty-four
billion, five hundred thirty-five million, six hundred thirty-
nine thousand, forty Dollars. ($190,644,535,639,040.00) And
just from Section 16 for the next 40 years.

Anyone want to buy a State lease? Improvements extra, of course

Joe Wilhour
AGO 885688 -—Y 74n  Manilla Alncv-> 0Q”P
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Marshall K.Coryell
ATTOrtNKY AT LAW
THAN'iIAMp r~AICA "iftC «<.llII.OIN'j Ar-l;
705 Wo:jr »IXTM Ave'e'»E, Jillil I".-
ANCHO«Af!I,/M.(SKA [
rcii. "HtiNt s t

July 13, 1976

The Honorable Guy R. Martin
Commissioner

Department of Natural Resources
Pouch M

Juneau, Alaska 99811

Re: My Clients: Don H. Clark, 3eth Clark, D. Craig Clark
and Bonnie Clark
Subject Land Lease Mo. 022652-5
Customer 1.D. No. SO0759
Term of Lease: May 6, 1964 to May 3, 2019
Property Description: Unit L-12: Lots 1, 2, S 1/2
NE 1/4, SE 1/4 of Section 4, Township 24 North,
Range 4 West, Seward Meridian, containing 321.37
acres. Subject to right of way reservation CO feet
in width as designated on the records of the Division
of Lands, State of Alaska.

Dear Mr. Martin:

Mr. Craig Clark and 1 conferred with Mr. Bruce Atkinson,

Chief Appraiser of Division of Lands a short time ago regarding
the above-entitled lease and another lease also, 1 think

a brief recitation of the background on this matter might

be of assistanee:

The lease was entered into on or about May 6, 195-", arc the
original lease provided that the annual 1lease rate would

be $40.00 par annum. In or about 1969, the annual lease
rate was re-appraised and raised to $155.00 per ar.num.

Jn 1976 the Division re-appraised the land and reassessed
the annual lease rental to the sum of $4350.00 per year.

The first quarterly installment of $1,037.50 due cn or about
May 10, 1976 has been paid.

The original agreement classified the lands as agricultural

on page 1 of the agreement. Also, on page 1 of the lease
agreement there 1is the wording "note special provision or.
page eight of this agreement."” Pago 3 of the lease agreement

"provides as follows:

AGO 885691



The Honorable. Guy R. Martin
July 13, 1976
Pago 2

"It j.s understood and agreed eh: x.rtlns
that the roncai oi: $40 .GC par nr...-.< .-iL;... rutnaia
m sv.roi* from tho tiav.o ot cnis a r .=, Mk" 6,

1964, for « five (5) year notion, oodi.no M y u,
1969. On or before, the 6th clay o." May, -1PG-), the
Lessor shall re-appraisc the rands hara.n le jed
and the annual rental, for tho balance of the least
term, shall then bo adjusted to refiecc ar. annual
rental predicated upon the then current fair market
value of the lands herein leased.

It is the intent of this provision to permit the
Lessee during the five year period of reduced
rental, to clear the land and accomplish such
other prerequisites as shall be necessary ro

bring the _.land, or portions thereof, 1inno
cultivation and thereby make it economically
feasible for the Lessee to pay a reneal predicated
upon the market value of agricultural I-.r.ds in

the area.”

This land was classified as University lands rosi the begi» .ning
and the billings for several number of years, specifically
indicated that the lands v/ero University lands .ad classifled
as agricultural. 11 AAC 58.120 entitled School Lands and
University 7,ands provides as Tfollows:

" (@) School 1lands or university lands when
classified as agricultural lands may be leased

at a rental of not less than £0.10 per acre for
the first five years of a lease awarded co the
highest bidder at public auction for < term of 55
years or less. At tho expiration of the first
five year term the lands so leased shall be
appraised and the lessee shall pay the then
current fair market rental on the leased land for
the balance of the term. Such appraisal shall not
contemplate the improvements made by the lessee
during the five-year period.

(b) Th purpose of this provision is to make it
economically feasible for a lessee to develop
agricultural lands that are not available for
purchase. (Eff 7/1/60, Reg. l;am 8/15/64, Reg.
17;am 3/20/66, Reg. 22)"



The Honorable Guy R. Martin
July 13, 1976
Page 3

o
<

It appears that upon our review of the lease agt
and the supporting regulation, that it was the intent: o=
Division to comply with this regulation when they granto

original lease. Since one re-appraisal period has gone by jt
is Mr. and Mrs. Clark"s position that no further =-re-apprai SaiS$
are in order or in fact allowed by law. For these reasons

Mr. and Mrs. Clark will not make any additional payments a
our interpretation of the lease and regulation does not re
them to make such increased payments. In fact, the lease
payments are prepaid thru mid-year of 1932.

Based upon the foregoing we would request being advised of
position oi the Department of Natural Resources in order c
we might take appropriate legal action, if

appreciate your response.

Sine

Marshall
Attorney Tfor Don L. Clark
and Beth P. Clark and D. Craig Clark and Bonnie Clark

cc: Mr. & Mrs. Don H. Clark y*
2731 Valley Forge Circle
Anchorage, Alaska 99502

Mr. Bruce Atkinson
Chief Appraiser
Division of Lands
Anchorage, Alaska 99501

Mr. James N . Reeves

Assistant Attorney General
360 "K" Street
Anchorage, Alaska 99501

Aco 885693



United States Government?"  First*

let ui realize that corporations are cur
rently only paying about 15% of all
tax revenues and the National Dividend
Plan sponsors feel this program v/ould
be instituted over a five year period
with phasing at 20% increase per year.
The results would boost personal income
tax sufficiently to cover the loss of the
corporate taxes. 0f course, this is
based upon no increase in federal
spending.

What are the benefits? According
to N D P , the following would occur:
1) A big chunk of extra purchasing
power for every family in the nation.
2) The yearly dividends spent for goods
and services, or plunked into savings
accounts, should increase production,
create jobs, and give workers a direct
stake in the success of American bus-—

iness; all business, not simply a workers
own employer.

3) Thousands of families receiving $1500°"

5r more a year would be lifted above!

the poverty line. Welfare rolls would be!

meduced, thereby lessening government!,

ipending at a federal, state, and local
evels. The go3| of the program is to!
educe government spending. [Individuals
leeding special help still would get itl
iccording to N P D sponsors, but need
vould diminish as family 1incomes grew
Ihrough the Dividend Plan.

Home builders, would this type/
of program be worthwhile to sponsor?
In my opinion, itwould be a step in the
mfight direction because it would encour —
age support of the free enterprise system
throughout this country. Further, it
would give each and every registered
voter in the United States additional
tax-free disposable income with which
to invest, or increase his standard of
living. More particularly it would aid
in getting welfare rccipricnts off the
rolls. Could we, as an organization,
not support such a program? It seems
to me that this is an adequate challenge
to change our tax structures.

r

ANOTHER WAY, LEASED LAND

by William Schlegel, Broker

For several years, Anchorage has
experienced a large annual increase in
housing costs. While a good portion of
these costs have come from inflation
in the labor field and in material cost,
the largest single contribution has been
the 1increases in the cost of land and
itsdevelopment.

In the last five years the land
cost has increased about 20% per
year. In 1970, good builder lots re—
tailed for $10,000. Today, the same
quality lot, if you can find it, goes for
S20.000 to $22,000. The land devel—
oper who converts raw land into usable
city size lots (ie 9000 ft2) invests
approximately $13,500 to provide
water, sewer, paving and fire hydrant-
to each lot. These costs do not include
such niceties a< street lighting, electri—
city or telephone service.

The obvious solution to these
spiraling costs is to reduce the building
size and or reduce the lot size to obtain
more density. As an alternate innova—
tive, realtor-builder teams have been
endeavoring to provide better living
and cost control by more imaginative
use of the Iland through town house
and condominium developments under
the Municipality planned unit devel—
opment.

A third attraction on reducing
sales price has been the leased land
concept that was pioneered in Hawaili

fe @00
DISTRIBUTORS FOR:
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(continued from Page 4)

which has proven to be so useful there.

Probably the most successful project
of this type has been James Wong"s

144 unit Mt. Vernon Commons Con—
dominium project in Anchorage. Mt.

Vernon Commons combined imagin—
ative land use, the saving in construction

inherent in condominium common

wall construction concepts, and the
reduction in land cost through leasing
and the "near fee ownership" created

by this 75 year lease.

The cost advantages of leased land
are that you substantially reduce
your monthly payment yet you enjoy
the same basic land use that you would
experience 1if you own the land out—
right (ie in fee simple). In most aspects
a 75 year lease is tandamont to fee
ownership because you control the land
for over two generations. When you
remember that our country isonly 200
years old, 75 years represents over
a third of the lifetime of our country.

When an owner buys a home,
you pay for itout of his home loan at
current market rate. Ifyou have a 9'/2%
loan, and your lot costs you $20000
you would pay $168.00 per month.
If you leased the same property at the
typical basic 8% lease, your monthly
cost would be $133.00, a $35.00 per
month saving. In addition to this,
your purchase price should be reduced
by $20,000 thereby reducing your
down payment by $2,000.00. Many
times these costs reductions make the”

heoffiotor
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V69580 09V
difference in qualifying for a loan.

As the buying public becomes
more knowledgeable about leasing con—
cepts ,we can expect to see more soph—
isticated uses of leasing, For the first
time we now see the leased land
concepts used on single family-
One builder offering this type of pur—
chase option iIs Foremost Homes.
Their Crestwood project offers VA
acre heavily treed estate sized tracts
off Birch Road.
size, all homes are hidden from each

Because of the tract

other and offer an unusual park-like
setting for rural living within fifteen
minutes from town and with a sub—
stantial reduction in purchase price.

Buyers; you owe it to yourself
to become familiar with the Ilease
concept because of the financial bene—
fits of such purchases.
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An ordinance outlining the ground
rules for initiative and referendum
petitions has been amended and
"anroved by the /;\pchorage Assem-

-..bly, V:

AN-> .the ordinance sets down the »

"' acceptable procedure for the

mEP ; petitfrrt/which are the first steF for
citizen repeal or enactment of
‘ordinances. ; J.' .\ “w e
NUNDER THE "REVISED ordinan-
;ce, individuals have SOdays from the
; date when .the petition was first'cir-

‘ II-l 1 | )
_@» J/iglatid IQ,QLQ.%J*rIe*\*tI Dﬂ)e number ol sig-__
C/i

I to

i e -..0

Mountain View leaseholders who
..-.t.are upset by- substantial rent
'Vy increases will” have a chance to

v lappeal at a hearing probably in
>+ rnid-October, Mike Smith, .director
mf the State Division of Lands, satd
g:,Tuesda{. > _ .
‘ The Lands Division will send its

sawEolll
propose

JUNEAU (AP) - A new sawmill
with a projected cost of S20 million
has been proposed for a 60-acre site
on the Gastineau Channel here.

The two-plant mill planned bk(/
Alaska Timber Corp. of Klawoc
would represent an initial invcst-
Iment of nearly SM million. Alaska
Timber has established the Alaska -
Juneau Forest Products, Inc., to
build and opt.rate the proposed mill.

F.D HAD, president of the
southeastern firm, said Friday the
first plant will mill rough timber nnd
lips lor export to Japan. The second
mill, equipped with nlaner« »"»

natures needed. Under the
municipal.charter, a i)etltlon must
be signed by at least 10 per cent of
the number of voters castlngi ballots
at the last reqular mayoral election:

Some individuals have been vocal
Ir ttteir. eriticrm of the new time
nmit, claimirg it makes petition

requirements more-difficult torn,eet,.

potentially limiting citiren par-
ticipation, «.f.v--**

However at Tuesday's assembly
meeting, municipal clerk Mary CoN
fey noted that the ordinance does not

er3

appeal

standard warning letters' scon to
some 30 leaseholders on industrial
tracts in Mountain View who paid
their rent last mont.. at old rates in
protest of the increases.

THE WARNING LETTERS also
notify leaseholders of the right to
apFeaI, and Smith said a hearing
will be set up after responses from
the warning letters indicate how
rnany people intend to appeal.

Leasehalders in the Alaska
Industrial Subdivision, a state lease
area between Commercial Drive
and Mountain View Drive, were met
with rental increases of 800 per cent
and more when the state reap-
praised the tracts and sent out bills
dueinearly August.

The leases are for 55 years, and
the state reappraises them every
five years, This year, rent on those
leases up for reappraisal rose more
dramatically than ever before.

*S1-8113) StTtrtlvg 11338slo51on i

L5
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m" " . . *\ + #
set a time limit.on ‘starting a.-"
petition, technically allowing- *
Individuals to repeatedly-attempt to,
gather the- necessary. signatures '
within any given 90-day time framer -*P
"1 think- 90 dayS is a -happyv*
medium 7. Coffey: said.”"If ‘the -
referendum is not valid,:there is noV- J
time limit oq mtarting mother-;"s
petition for areferendum.” : V-.-
ASS5EM3LYMAN Beq Mai>Sh
agreed, saying. "If seems thatonly
20percent of voters ?crto thepqus. It
>0U can't get those 10 per cent" in 90
daxs, then-it's not a
petition.*' ' ey
Another amendment to. 'the
referendum procedure removes fha’ --
as*;embly's jurisdiction over-[
whether a petition is acceptable."-
Under the ori?inal Ordinance,
individuals could appeal to the'
assembly if the municipal clerk- m
rejected their petition.- "oom"V
However the assembly Tuesday..”;;"1
amended that provision .to send the
apxeal directly to the superior court. ¢
SSEM3LY PRESIDENT Dave
Rose introduced the amendment,’.’

very good
(RL >*

*

sayin% petitions.— which were
probably started out of dissatisfac-- ¢
tion with some assembly action — .

should be kept clear of the political

proce:>s. . oL
The other major amendment in  --t
the ordinance removed

the o'
requirement that petitions embrace- ' .
‘only a single comprehensive sub*

ctl. o
Although Coffey told the assembly 1
the passage was intended to
gncourage conciseness In petitions,’
assembly member Tony Knowles
questioned how a subject could be
both singular.anil comprehensive.. * '
"Would that we could by ordinnn
ee give the entire community clarit;
by virtue of ordinance," he said. "
would endorse itwholeheartedly."
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THE FOLLOWING PAGES WERE TREATED AS
A UNIT IN THE ORIGINAL FILE.



LEGISLATIVE AFFAIRS AGENCY

September 10, 1976

Egg Iilonorable Jalmar M Kerttula
Palmer, Alaska 99645
Dear Senator Kerttula:

Attacheg Please find a draft letter to Commissioner Martin which we have
prepared for your signature.

We hope this covers the subaect matter adequ,ate|¥. However, should you
wish to be more detailed and explicit regarding the surface leasing

r? ulations, or if you want to have the matter handled clifferently;
pléase advise us.

We aro also enclosing certain back-up data and working notes which wa
utilized to come to rips with the sometimes conflicting and/or con-
fusing regulations. “We thought they might be helpful to you. .

It there is anything further we can do, please let us know,

Sincerely,
Elke Kallab
Research Analyst
FKm
Enclosures

AGO 885696



DRAFT:  F.lke Kallab
9/10/76

Dear Commissioner Martin:

While investigating protests of leaseholders regarding recent rent
increases, it has come to my attention that the regulations gc.”. ning
surface leasing policy of the state are frequently not only confusing
and outdated, but also contradictory and inconsistent.

As chairman of the Administrative Regulation Review Committee | am
writing to you to determine what the Department of Natural Resources
plans to do to revise its regulations to bring them into compliance with
existing statutory authorities and to standardize them so theyare
consistent and can be more readily understood.

Following is a listing of some of the areas which appear to be in need
of attention, particularly as they apply to surface leasing of state

lands.

| The variety of expressions and phrases used throughout Chap-
ter 53 to establish the rental price of state leasedlands is,
to say the least, confusing and open toerroneous interpretation

Mere is a sampling:

fair market value

appraised price determined by  division 250 885697



Only fair market value is defined. It is not surprising that
leaseholders should be in disagreement with the Division of
Lands over what certain wording means. There iS no reason why
the language cannot be uniform and consistent throughout, just
as there is no reason why significant and special words or
phrases cannot be defined in order to prevent misunderstandings
and arguments over what means what.

Related to the above are the differences of definitions for
various classified lands. For instance, definitions of
grazing, material, mineral, private recreation, public recrea-
tion and timber lands in Chapter 52 are not the same as in
Chapter 58. Why should the same lands be defined differently
in different chapters?

Along the same lines, classified lands available for leasing,
such as industrial, utility, and watershed lands, are not even
defined iri Chapter 58, although Chapter 52 states that they
may be leased "in accordance with regulations issued as
Chapter 53..."

AGO 885698



Another deficiency which applies to several regulations is
that the authorities cited are general instead of specific.
Sec. 44.62.040(b) states that "...citation of specific
statutory sections being implemented, interpreted or made
clear, shall follow the text of each regulation submitted..."
By not referring to the specific statutory authority it is
most difficult to determine where the specific authority fcr
the regulations derives from.

An excellent example of the above problem can be found in
11 AAC 55.520 which cites as authorities:

38.05.020 - authorities and duties of the commissioner
of the Department of Natural Resources.

33.05.035 - authorities and duties of the director of
the Division of Lands )

38.05.075 - leasing procedure

However, the above regulation deals with the periodic rental
adjustment of leased lands for which a specific statutory
authority exists, namely 38.05.105-periodic rental adjust-
ments .

Regulation 11 AAC 53.370 is another example where the specific
authority should be cited. (AS 33.05.135)

| strongly urgo tint "u: applicable specific statutory a-;.Lor-

AGO 885699



ities be citeJ with each regulation, along with the general
authorities provided for in Sec. 44.62.040(b).

4, It seems to me that regulation 11 AAC 53.120 clearly needs to
be revised. As the regulation presently reads, four lease-
holders who show lease agreements with special provisions
regarding the times their leases can be reappraised have a
quite reasonable case against the Division of Lands. Since
there is no specific statutory author'ty for regulation
11 AAC 58.120, it appears that at the time the four leases
ware issued the intent of the Department of Natural Resources
(Division of Lands) was to grant these leaseholders special
privileges. Otherwise, why write a separate regulation to
make it possible? If the provision in the regulation is
illegal as has been ruled by the attorney general's office, it
should be revised at the earliest opportunity.

The above examples are but a few of the areas which appear to be in need
of attention. | suspect that revisions and up-dating for all of fitie 1l

IS in order.

| would appreciate being advised as soon as possible how soon and how
extensively you intend to pursue the matter.

Sincerely,
Jay Kerttula

AGO 885700



Surface losing Regulation
11 AAC 5S

(The intent of the surface leasing re%KIatron is
"to insure the erﬂrrtabe leasin
a manner_ that will encourage evelopment or

its highest and best use".)

Re ulation 11 AAC 53.040. (b) - Preference Rrght Grazing  Lease
Forest Service Permitfee Lease - states that "the Wirector
shaII offer the land for leasing to the permittee for not less

than |ts fair market value ...

Regulation 11 AAC 53.660 (b) - Preference Rights - talks about
"hoi land under preference rights is to be ledsed "at an appraised

price determrned hv the division".

Regulation 11 AAC 58.660 (c), (3) - Preference Rrﬁhts -states
that land’ (leased under Breference rights for the unexpired
term of the lease) Is to be leased "at”an annual rental to be
predicated on the fajr market value of (sajd) lands". This is
on lands which have been classified agricultural .

Re?ulatron 11 AAC 53.120 - School Lands & University Lands -
refers to "current fair market rental . .

Regulation 11 AAC 53.370 - Public and Charitable Use -states
that state lands may be leased "for less than appraised value"
s determined by difector and approved by commissioner to any
tstate federa| or political suP ivisions, o[] publrﬁ service or
unction providing agency (uti |ty2; also charitable and non-
profit organizations--all organizations exempt from federal

Income tax.

The director may decide, at his discretion, the annual rent
considering the’ financial resources of the applicant for Jthe
!ease bEt such rental may ha "no Iess than onp, percent of
alr market value" on lands primarily acquired” for develop-
ment, or "no less than 5, of the fair market value on school,

university, mental health or acquired lands".

qulatron 1l AAC 58.390 - I|§Jprarsal - states that no lands
be leased or renewed unless the land has been "anora isod"

wrt in 90 days prior to date fixed for leasing. If lands have
been offered” at publrc Ieasrng but were not I€ased, then the
land will he available bY r%rotratron "at no less than the
approved appraised annual rental”, “ilo roaporaisa ]

AGO 865701



jon 11 AAC Annual - s|”s: that
k|tV||ta|s sh-11 be co,,pltad frj tsanvwed

e t -5<V| Adhustm nt of P ?stal states that
0|I |b73|s sha S“R that the annual rental paymen
(which i pegged to the aBproved appraised market value) shall
be subj ect to"adjustment by the director at 5 year intervals
and ang changes or adjustments shall be hased primarily upon
the re ppra|sed annual rental value."

When reappraising the annual rental value, the director shall
take into consideration the following factors:

- Value of comparable lands in the sane or similar
areas, exclusive of improvements provided by lessee.

The commlsswner nay waive rental ad]ustments or Iengthen
reappraisal rﬁJenods when lessee (who' is |mprovmg the leased
Property) can show he needs this "special treatment" to obtain
inancing or loan insurance for development of the leased

land.

Requlation 11 AAC 55.7--0 - Kights-of-Way - states that damages
sustamed Ly the lessee as a fesult of ‘the state granting a
right-of-way across the leased land shall be detérmined” by

fatr idarket” value".

AGO 885702



Agricullural Lands

Commercial Lands

Grazino Lands

Industrial Lands

Material Lands

Mineral Lands

Lands

Ceflnit ions

11 AAC 52.220
»
Those Jlands which, because of location, adjad"dnt
development, physical and climatic features, arc
or may be made suitable for the production of
agricultural crops.

Those Jlands which, because of location, physical
features or adjacent developments, may best be
utilized for non-industrial business purposes.

Those 1lands which have the physical and climatic
features that make them primarily useful for the
pasturing of domestic livestock.

Those Jlands which, because of 1location, physical
features, or adjacent developments, may be best
utilized for industrial purposes.

Those Jlands that arc chiefly valuable for materials,
including, but not Ilimited, to the common varieties
of sand, gravel, stone, pumice, pumicitc, cinders
and cloy and where the removal of the material would
seriously Interfere with the surface utilization.

Those lands that aro chiefly valuable for minerals,
including, but not limited to coal, phosphate, oil
shale, sodium, sulphur and potash and whore the
removal of the material would seriously interfere
with surface utilization.

Those lands which, because of location, physical
features or adjacent developments, arc chiefly

11 AAC 58.910

Those lands which, because of location, adjacent
development, physical and climatic features, arc
or may be made suitable for the production of
agricultural crops.

Those Jlands which, because of 1neat"on, physical
features or adjacent developments ay best be
utilized for non-industrial business aarposcs.

Those lands which 1in their natural state have the
climatic features that make the" primarily use—
ful for the posturing of domestic livestock,
(forage crops allowed for lessee®"s own use o-ly -
Il AAC 58.030).

None

Those lands that arc chiefly valuable “r
materials, including, but not limited to, the
common varieties of the following: s.v.d, gravel,
slonc, pumice, punlcitc, cinders ... Cclay.

(May be 1leased for purpose other that removal

of materials, so long as it is consistent with
primary classification - 11 AAC -3.050).

Those Jlands that are chiefly valuable pc*
minerals, including, but not lin"tec to coal
phosphate, oil shale, scdiun su®"pn , potassi-r,
wherever it appears probable that the surface
use for the extraction of such minerals would
preclude other utilization.

Those land: which, bccr..se ¢ x
physical features or at.j.K.i.it



« Public Recreation

Residential Lands

« Timber lands

Ut ility Lands

V."otershcd Lands

sie-i". petween

Lands

various

11 AAC 52.220

valuable as outdoor rural areas and may best be
utilized by private non-commercial development.

Those lanes which, because cf location, physi—
cal features or adjacent development, may best
be utilized by the public for, but not limited

to, natural and developed recreational and
historical areas.

Those lands which, because of location, physical
features or adjacent development, may best be
utilized for single or multiple unit dwellings.

Those 1lands which, because of physical, climatic
and vegetative conditions, arc presently or
potentially chiefly valuable for the production
of timber and other forest products.

Those lands which, because of size of tracts,
physical features, adjacent developments or
location, may be suitable for a variety of
uses or which do not Ilend themselves to
classification under the other designations
herein contained.

A drainage area which may best be utilized
as a public water source.

chapters.

AN 88

Il AAC 53.910

chiefly valuable as outdoor recreational areas
and may best be utilized by private non-com—
mercial development. (One residence per lot
leased - Il AAC 58.070).

Those lands which, because of location, physi—
cal features or adjacent development, may best
be utilized by the public for, but not Ilimited
to, parks, scenic overlooks, campgrounds,
historical sites, and fishing4humting a,, CSbh

site?. (May be leased for other purposes tnan
recreation so long os it i consistent with
primary classification - 1! AAC 55.110).

Those lands which, because of ineat ®™n, physi—
cal features or adjacent development, may

best be utilized for single or multiple unit
dwcllings.

Those Jlands which are primarily useful for pro-—

duction of forest products or watershed pro-
tection

None

None
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11 AAC 56.610(5) /> 11 AAC 52.220(5) I 1) AAC 5".£10 (5)
Classification The systematic designation of lands according The designation of lands according rz tneir ap-—
to their highest and best use. parent best use.
Fair Market Value Means the highest price, estimated in terms of money, which the property would if

exposed for sale for a reasonable time in the open market, with a seller, willing s.": -ot
forced to sell, and a buyer, willing but not forced to buy, both being fully infome:. of
all the purposes for which the property 1is best adapted or could be used. (11 p(n513'11»

Inconsistency between various chapters.
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11 -LAS.. 'V .
wi'eb. ;"]

he ulil'.-2 tin
« . and land ciii>;l "ird'j.. Utiii'ed:

i

< tl.. r neat for other than th. allowed. mrs

m'i -1.tildc a vsdatiois of the Ir>\ A
g plan may be required on at! Isuses

10 acres or iiK'is. Failure to make

' bvuse of the land, consistent with the

deulo, mt pleu, within five years, shall, in the

directors discretion, constitute grounds for

cancel! dion. (Eff. 7/1/60, Rev. I, am S/15/64,
Re- 17;um 3/22/66, Reg. 22)

Authority: AS 38.05.020

AS 35.05.035

AS 35.05.075

11AAC58.520. ADJUSTMENT OF RENTAL,
Ail 1.;as shall stipulate that the annual rental
payment shall be subject to adéustment by the
direclc.- at five-year inter/als an an_r changes cr
a.ljudm.uts shall be based primarily upon the
reappraised annual rental value. The director
shall !i.l.c Into consideration the following
lector;. in reappraising the annual rental value:
the, vil*e of comparable lands in the same or
sin.ibr r,ea exclusive of buildings, structures,
appurfe<;ncvst equipment, land fill, clearing,
F.uriig ur roads owned by the lessee. Tne
cornnil- aar may waive one or more of the
periodic oii*al adjustments or lengthen the
reapp-aNa! period,” when a lessae "who has

ti0n-ri . commercial, or industrial development
can demonstrate to the satistaction ot tin:
rojniv'sd misr that such action is essential in
order o> vbtairi the primary long term fmancm%
or loan insurance required for development o
I5* le \l land. In order to qualify, applicants
nos* rii.nish written evidence that, in icquiri-ig
a wai'-ef of rental adjustment, the lending or
insuring agency is applying a generally applicable
rule. Waivers shall remain in effect only durmg
the non of the loan but shall not exceed 4
vein,, (hi! 7/1/60, Iteg. 1; am S/15/64, Reg.
V.'0/66. Reg 22 _
Authority: AS 38.05.020
AS 38.05.035
AS 38 (150/5
SyBelu.yMC. 0M-trUsn
Nl 50530 S'It.t ASIA(. Any lv.v
I I iw tliv [hidior portion |i:ei*ms upon

1o einionl i e pmyiled, Ib. 1 h.d*fc any
U op i tv1to sold mam, " uli
e opmita b ra>, bmd it md e

11+

aoguved a ‘tract of land for multiple unit

[TAV

S.ale<! o

1y
it vx e »y fee:w: 'L
tUrxi.. ;o <ewwj' if wou,: oo
rite bed. i.V«e:i we leei/s }
ir-ip.n - . MtE thi-an e my Do e olwl

Shit'-." ast.!1be ahowe.l ot I-"1lg .
thereof t"w ['ave iic.jcove'.thereof. w! re.
in the f're-"tor's ~_improv.-i 'va. .re
s.mi\Vi''T-“le th. reasui iar toe ¥.| .

Sub!?.ve?> shall not Is; allowed to fuitlier
s-shbri-- their interest. All subleases shall be in
writing. SEff. 7/1/60, Rea. I:am 8/15/64. Re-.

17;am 3/20/66, Reg. 22) _
Authority: AS 38.05.020
AS 35.05.035
AS 38.05.075

11 AAC 55.540. ASSIGNMENTS. Any I-jsae
may assign the lands or portion thereof upon
which he” has a lease; provided, that before anK
lessee shall be permitted to assign any of suc
lands or Portlon “thereof, he shall make
application to the director for a permit and the
director may issue such permit if he finds i: in
the best interest of Alaska. Applications for
assignment shall be made in writing to the
director.on form DL-50 “Avdgnmsr.t of Lease”
or an image copy thereof. The assignee shall be
subject fo and ?overned by the provisions of the
lease aril! regulations aéjpllcable thereto. (Eff.
711160, Reg. 1 [15/64. Reg. 17; an;

3120166, Keg. 22) _
Authority: AS 28.05.020
AS 23.05.035
AS 38.05.075

Il AAC 55.550. MODIFICATSON.*A lease
may not be modified orally_ur in_any moaner
other than by an agreement in writing signed by
all p.utie> thereto or their respective successors
in interest. &Elf. 7/1/60, Reg. I, am S/15/64,

Reg. 17; am 3/20/65, Reg. 22)
Authority: AS 38.05.020

AS 3505.035
AS 35.05.075

[l AAC 55560. CANCELLATION -
FORFEITURE, fi) Icaws ingood standing may
be camelled in v, lmiw or in part, at any time,

ipun i otel wid en agreement hj the lessee
an, til. dll

(M A *vv' i subi'.l to vneslstix¥ in v im**
or in part i inip'operly iv>uvl >di
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1 r1:>> titt.- j." 'vee 380 *1 this chapter. no

it ! v or adja-mt to @ incorporated
ipa“tty or other organized community may
Iv Ime i or a renewal lease issued until the

I».i*p.s-.v.! ii.< of tile land has hceii studied un.l
rciew.d jointly I;v the director and the local
aitiiavi."Cil planning agencies. (F.ff. 7/1/00, Reg.
Z am $/15/64, Reg. 17; am 3/20/66, Reg. 22)
Authority: AS 3S5.05.020

AS 35.05.035

AS 35.05.075

11 AAC 58.370. PUBLIC AND CHARITABLE
USF. (a) 1lie lease, sale or other disposal of any
Alaska lands or resources may he made to any
Aia>ka or federal agency or political subdivision,
or the lease, sale or other disposal for less that)
th- ?r-",: el e.nineas may he determined by the
director ..in]. approved by the commissioner to
be fair and proper ar.d It the best interests of
the public, with due consideration being given to
the nature of the public services or fundin”
rend ."id by the said agency, subdivision or
Htilirv *cit*;: application thcrofcr, and of the
tin:.", or the grant under which the land was
ecu; | md by Alnsha.

(b) flic director upon application filed by an
npr.1ii : it eligible under this subsection may, by
negotiation and without public auction in the
manner prescribed in this subsection, lease any
lauiU c.f tli - state for a term not in excess of 55
)ca: Before leasing, the dilector shall prcpaiea
il x¢* plan cud a land classification to insure
that I'a proposed Use 1is compatible with area
irtili/.uion. Before the land may be leased under
this subsection, it must be shown to the
satisfaction of the director that tlte land is to be
iissed for an established or definitely proposed
project, :m.l that the eligible applicant, as
he.-t.1ii>"let t"esciibed, lias the financial ability to
carry oat the project. The commissioner may
e>tabf"ds limitation on the acreage v.hkh may be
I:wed pursuant to this subsection to any

applicant.
y1l 11 apntic.ii 1> mi.1 r Ibis 1 <\ sb.iil
| m = to itﬂ joipi.railoiis,
.mi " u i"id's, ir viivlVs i*;; :ikimel and

mrtit " c¢ _I" .ivcly !> tha.il,lid ;. i.ehgi.ms
cl ’ .: ed.'cain.l purpiiv,1. i.f loi the
< ->-1]. v.diav. 1ii (be ;u> i lor
1,11 = ki .woiii’s i. i»e
i P a0 xa eh |

IHAAC 5K.3M)
I1TAAC 55.3¢0

subrot evidence that itisexempt from payment
of federal income tax.

(J) The director may lease such land to an
eligible applicant at a reasonable annual rental,
taking into consideration the purposes for which
the lands are to be wused and the financial
resources of the applicant, but in no case may
such rental be less than one percent of the fair
market value on lands acquired primarily for
development, or less than five percent of the fair
market value on school, university, menial
health or acquired lands. Renewal leasesmay be
issued at the discretion of the director upon the
expiration of any primary or renewal term. Each
lease shall contain a provision for its termination
as to al! or part of the lands upon a finding by
the director that the land or any part of it has
not been wused by the lessee for the purpose
specified in the lease for a period of two years.
No lease may be assigned or subleased, except
with the consent of the director, and in any case
may only be transferred to an applicant eligible
under this subsection. A lessee may not change
the use specified in tho lease to another or
additional use except with the consent of the
director. |If, at any time after the lands are
leased, the lessee attempts to assign the lease or
transfcr control over llzesc lands to another, or if
the lands arc devoted to a use other than Mi.it
for which the lands were leased without the
consent of the director, the lease atitomatically
terminates (Erf. 7/1/60, Reg l:-am 8*15/64,
Reg. 17; am 3/20/66, P.eg. 22)

Authority: AS 3S.05.020

AS 38.05.035

_ J AS 38 05.07/5
3/S

I AAC 58.380. TERM OF LEASE. lease may
bo issued for a period up to 55 vyears, if it
appears to be in the best interests of Alaska and
if approved by the commissioner; provided,
however, it (he iniial animal rental of a lease
docs not exceed SI1CO0, the approval of the
coiiunUsiciver > not rv.p.iived fi Il. 7 T.Ve) Reg.
I art 8/1° (1. Reg 17. am 3/20,m0, L)y
authority. AS i V.0 a)

AS «i>0.;.

AS .b: ni.M/.-v

11 A \(=58 ;/m AI'I"il mP "1 No < __. d.,iil

1, 1 f *u i.new < " . **si.'m». » | ti
ii].c. i*-an—l -.ai.'el.l*-. oo o
i Y m ! o L« o ‘el
5
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i, i !'le lessee,may elect Ina ! L 1 s rights
i the cnntellcd federal 1 eaas herein
pounded. aiul make application to lire diicclor
I,.. mstale lease for a lcrm up to 55 years. It the
1 «ei should elect, lie shall he allbrJcd the same
preference right as an expiring lessee as provided
i*-ec. 660 of this clupter. (Eff. 7/1/60, Reg. 1I;
a,a X/i 5/64. Keg. 17; am 3/20/66, Keg. 22)
Authority: AS 38.05.020
AS 35.05.035
AS 35.05.075

Il AAC 58.050. MATERIAL LANDS. Land
classified as material lands shall be available for
lease unuer this chapter. Materia! lands may be
ie."sed for purposes other than the removal of
materials, provided such proposed use is
lo.ivvent with the primary classification. (F.ff.
0/30/60, Reg- I; am 8/15/64, Reg. 17; am
3 27/67, Reg. 28)

Authority: AS 38.05.020
AS 38 05.070

It AAC 58.060, MINERAL LANDS. Land
ci "sii.ed as mineral lands shall he available for
Lv® eunder ll:is chapter, Mineral lands may be
L ev,i for p:-poses ol >er ,han the removal of
:ni"erols, |>rcovided si.cb  proposed use Iis
con. tent with the primary classification. (Eff.
=5 )60. Reg I, am 8/15/64, Reg. 17; am

3 32,<g7. Reg 28)

Authority AS 38.05.0 10
AS 38.05.070
I AAC 58 070. ITIHI.1C KECK RATION

1WD 8 Land classified as public recreation
'-11 snail be available for lease. Public
tv,i vt'on lands may lie leased for purposes
enher ili.ni public recreation, provided such
IV "T"svd wuse 1is consistent wi.li the primary
<d -sdication. «11f. 6/J0/60, Reg. I; anm
v I" o; Reg. 17;.im 3/22/6V, Rog. 28)

as 38 0loso
AS 38 05 0/0

Authority

(:1  <*>8.0X1) IRIVA 11Hi (K* A IbIN.AI
rget o Lo s8s T eillat IS I v'U'utloll
3 icav.d lot ib.it pofjin.i, sl:.:I! le used
“"coin. LJCi-"I IVi I".aliom | pn*J"0S"s No

“ ii -eden. e slia"t i ii. "iiutedini
I; 18~ Fiii,,o!1%, *in il
Lsusiem i 0 i e -0
(iin"iil e o

kit - il

NMIEiRM_KI

11 AAC 58.0 10
11 AAC 5SS 130

S*iUJSC IS

proper notice, c'ui".e! the existing lease. (Eff.

7.1/60. 17cg. I; am 8/15/64. Reg. 17; a,n
3 30/60, Reg. 22)

Authority: AS 38.05.020

AS 38 05.035

AS 38.05.07S

11 AAC 58.090. RESIDENTIAL LANDS.
Lands classified as residential lands and leased
for that purpose shall be used for residential
purposes only and 1in accordance with any
applicable builJing and zoning codes. In the
absence of such codes the lessee, shall, at least
30 calendar days prior to commencement of
construction or utilization, filewith the director
a plot plan and a genera! description of
contemplated construction. The director shall
reject said plan within 30 calendar day« after
receipt thereof if he deems such utilization or
construction contrary to the orderly
development of the area cr incompatible with
existing development. (F.ff, 7/1/60. Reg. |- am
8/15/64, Reg. 17;am 3/20/66, Reg. 22)

Authority: AS 38.05.070
AS 38.05.C35
AS 38.05 0 75

Il AAC 58.100. RESERVED USE LANDS.
Reserved use lands are available for leasing and
may be utilized under an Inter agency Land
Management Transfer. lands transferred to u
qualified agency may be utilized by”~subleirsc or
any other maimer, provided such utilization
shall be consistent with the function assigned
said agency and the provisions of the Land Act
and these regulations unless otherwise
exempted. (Eff 6/.50/60, Reg. 1. am 8/15/64.
Reg 1/.ahi J/27/69, Reg. 28)

Authority: AS 38.050 0
AS 38.05.0 /0

Il AAC 58.110. TIMBER LANDS. Timber
lands arc available for lease. Timber lands may
lie Lavd lot purposes other Ilian She removal of
tim! r. provided such proposed uw 1;ciuisistent
v.ill: (lie p.ii“iaty sl.usilic.iliun. (11l 6/30/(0,

Keg I; am 8,Is/i'|, Reg,. 17, am 3/J.1/(i"7, Ren

281
Auihnrils AS 510.S.D.7%
\S 7\ ()5 1571
itSi 5% :lm>")l ' Win; ,wit
I:1.:(0.5 f.NDs (a) > ' i Is
i.; .us I L il,n_ Tia 1 i ii.,Jiin

»0 8ab 708
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I lit*> i *l*awd at u t-'i.t! ot r-u l* it? 1%
J.1IE j It ax-v Jot' lik* 11 tive yci... Cifit [**"!

t*..irded * I'i- highest bidder i public au-.tinu

I n;tteim o* 55 year; nr las;. At f*cspir.dim*

then current lair market rente! or. it-* L

I'mil tor th: balance of the term. Suel; appraisd' J
shall not contemplate the improvements msJe
hy the. lessee during the five-year period.

(h) The purpose of this provision is to make it
economically feasible for a lessee to develop
agricultural “lands that are not available for
purchase. (Eff. 7/1/60, Reg. l;am S/15/64, Reg.
17, am 3/20/66, Reg. 22) "

Authority: AS 3s.05.02c
AS 35.05.U35
AS 38.05.075

l'i AAC 58.130. RESOURCE MANAGEMENT
LANDS. Resource management lands are
available for lease under the terms and
provisions of this chapter. (Eft. 3/22/69, Reg.

8
| Authority: AS 35.05.020
AS 38.05.300

Il AAC 58.140. OPEN-TO-1*NTRY LANDS.
tipan-to-entry lands are available for Ilease
subject to the provisions ol AS 38.05.077. (Eff.
3/22/69, Reg. 28) _

Authority; AS 38.05.020
AS 38.05.0/7

ARTICLE 2. 'ERMITS

ceelill

200 Right uf-way or easement permit
210, Special land use permit

£20.  Roads to .subdivided state lauds

Il AAC 58.200. KICNT-OEWAY OR
| ASEMENT PERMIT, (a) The director, without
th-* prior appiova! of (lie commissioner, may
iv.ie permit; for roads, (tails, ditches, pipelines,
drill ~ sites, log storage, telephone  and
transmission lines or  similar uses  or
I pimvmeiiK Ap{)lication shall he made cm
I.uiu I>L-7Tn completed in In!l or en image copy
tLmu | and iiu hide therewith the required plats

"ape > alum fe't

SPEE'. 1] 1WAV, *11
1ITA 5, .0tF
'S i *hy j*ocde2ofa® b v
*htiloor ' lands, th. IGil L r
Mo 'xe th liet ore  olice [ > By el

'~r which is rontlguM-.s am! veaward of the
seitivi property <@ s cl; upland ov. my f -
Vit Q. one et by syell ujens i s stry
> the purpose f«r sviiicii the perirdt or an

caietiivtU may be granted.

(c) In the event the use authorize under said
permit is a hydraulic project, or uses any
eqmﬁment that will use, divert, obstruct, pollute
or change the natural flow or bed of any river,
lake or stream or that will utilize any of the
waters of the state or materials from any river,
lake or stream bed, the applicant shall notify the
Commissioner of the Department of Fish and
Game and shall obtain his approval prior to the
commencement of operations.

(d) In the event the use authorized under seitl
permit shall require navigable water or in any
wijy interfere with navigation, permission of the
Corps of Engineers. Department of Army, shall
b* obtained Erior to use. (Eff. 7/1/60, Reg. I;

am S/15/64, Reg. 17;am 3/20/66, 'leg. 22)
Authority: AS38.05.020
AS 35.05.035
AS 38.05.075
1 AAC 55.210. SPECIAL LAND USE

PERMIT. The director, without prior approval
of the commissioner, muy issue special land use
permits on such terms and conditions as_he
deems to be in the best interests of Alaska. (Eff.
7/1/60, Reg. 1, am S/15/64,'Mleg. 17; am

3120166, Reg. 22}
Authority: AS 38 05.020

AS 38.05 055

AS 38.05.0 /5

Il AAC 58.7.20. ROADS TO SURDIVIDED
STATE LANDS, (a) It is the purpose of this
section to ﬁrovide access to subdivided state
lands which are programmed for surface
disposal, and to provide access roads at the,
lowest possible cost.

(".) The diieelor of ill* Division of Lands may
c.mtuct with private persons Jot the
¢ ei.iru-tion id roads to and c¢m subdivided spue
| il- pu'grjma-.eil for surface disposal v.bi* h are
I more than si*, miles trout evicting ioad> or

i .In. ay”".

[TV
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Michn-al C. V. Smith ! ..ois: October 3, 1975
ii.l rector coxilm . . .
Division of Lands ; S" e t( ?iL= no
TEIsA».—*ONs NO- s
= 3>*
li. Koeves /2p ;M. susjiCT: Harry Cirn.-ru.ngs Lease;
Ass Lstanc Attornely Gemema!l ML 21928

AGO - Anchoraaa

This is a 1963 lease of University lands classified
as agricultural. Two independent legal problems have recently
arisen. Over the summer, 1 gave your office informal advice o0On
these problems, but it was apparently lost and forgotten.

On September 9, Mr. Atkinson of your office delivered
the entire file to me and requested that 1 handle the problems
it raises, stating that he and Mr. Eallback regard them, as
"legal."” Charles Tulin, attorney for Mr. Cummings, has since
contacted me at the suggestion of your office regarding one of
the two problems. I feel that it would be more appropriate
for your office to handle this matter on the basis of the
legal advice which follows, but I will do it myself if for
seme reason your office cannot.

This lease was sold at public auction in November,
1973. Cummings was the high bidder. Thereafter, between the
signing of Mr. Cummingsl conditional receipt and agreement to
lease and the issuance of the lease agreement itself, certain
"Special Provisions”™ were added to the lease agreement- These
Special Provisions, apparently unique to this lease, give rise

to two illegal questions. .

1. Is the Division foreclosed by the Special
Pr<> imions from raising”"the rent based uaon five year
reappraisals?

The statute applicable when thus lease was 1issued was
the origihal unamended Section 103 of the Alaska Land Act,

which then 1iimd:

All leases shel tipulate that the
annual rental < __mnt shall be subject
to adjustment r. i"ive-year intervals
nnd any charges Is . adjustments shall
be based primarily on a reappraised
annual rental value.

AN



:uel c.. T. Smith -2- Octobor 3, 1375

stanchire! loans for?, used 1ir. this transaction is consistent
. Tch. that statute; it provides that rental pay “or*sts will be
“rabject to adjustmer.t at each five-year interval iron the
. ."active elate” of the lease.

One provision of the Special Provisions could ba
intcrpretted as conflicting with that foregoing provision:

On or before the 19th of November 13GC

[che five-year anniversary cate] the

Lessor shall re-appraise the lands herein,
leased and tha annual rental for the

balance of the lease tern, shall then be *
adjusted to reflect an annual rental
predicated upon six (6) percent of the -
then current fair market value of the

lands herein leased.

The Spacinl Provi .ions recite that this procedure was approved
in 1963 by the President of the University and by the
Co.mission.er of Natural Resources.

This is a fifty-five year lease with a statutory
right of renewal. The original annuel rent of the 730 aero
parcel was set in 1963 at $300. In 1953, it was reappraised
pursuant to the above provisions of the lease and rent v/as
raised to $1,260 per year. In 1973, the Division notified
the lessee that it intended to reappraise and ra.iso the rent
again. For soma reason, reappraisal took IS months; on
/wey 22, 1975, the Division notified the lessee that tha

rent had been raised to $10,920 per year.

%

The lessee and his attorney naturally take the “c

position that no roadjusLment of rent r.av occur for the
balance of the term. They base this argument upon tha Special
Provision of the lease which seems to waive the State®"s power
to make five-year rent readjustments. Over the life of the lease,
this question is obviously one which could be worth hundreds of

thousands of dollars to the parties.

It is my opinion that lor at least two reasons the
Division should continue to readjust rents at five-year
intervals based upon up-dated reappraisals.

In Lha first place, the statute under which tha land
.teased required adjustments at five-year intervals.

39.03.103 (balLore 1964 amendment) : Therefore, the Special
provision which purports to waive readjustment conflicts with
th<* statute, which required it. For that reason lhe Director

uciod in excess ot statutory authority in attempting to waive

AGO
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:" jus t provision jur: JL953. Ci".:;ti.nc::" attorney has

re;::
wioLe itJen L: -1 AG 33.03.10) as it presently reeds

) uv satirize:: such a waiver; what hr over los™.:; or fails

4 : *¢c ; 0 . ir. that the waiver authority no*.: found in the-

second soubunco of that statute was not a part of the Lund

when this lease was issued, but was added by an cimor.cl-ant
in 1964. Sea, Chapter 44 Slav 1964. Car tainly the 1964 statute
*iv( not authorise a waiver 1ir. 1963.

There 1is another, independent reason why tha Special

Provision purporting to waive rental readjustment is unenforce—
able. As is required by statute, this lease was scld at public
auction. But 1i-t appears that the lease v/as offered to the public
at auction v/ithout the Special Provision which purports to waive
the rental readjustreat. Had tna Division in 1963 possessed
statutory authority to offer a long term, lease with a waiver

of rental readjustments, it would certainly have been obligated

to do so at public auction. Indeed, had this lease bean offered
at public auction with tha waiver, it would almost certainly
have brought substantially larger bids. For this reason, it is

ry opinion that tha waiver, even if otherwise authorized by law
in .1963, could not legally be engrafted to the transaction by
the Division after it had been offered at public auction v;ithout
that "bonus.1 Mr. Cummings bid on what was offered, and that

is all he got. 1/

2- 1Is the Snaclal Provision purporting to authorize
the conrcercia] luicvosting of timber iron tha leased land valLid?

This 720 acre parcel apparently supports a ccrmarcj-ally-
valuable stand of timber. The Division has ashed whether

Cummings rsay be permitted to harvest that timber for economic
gain rather than personal wuse. It is my opinion that he may
not.

The Alas..a Land Act authorizes the sale of timber on
bento lands either by sealed bids or public auction. AS 38.05.
.1.20.. As 1 understand 1it, no timber sale has been held with
expect to this property; instead, the State has leased the

land.

1/ Because these two independent grounds so clearly establish
ihe invalidity of tho lease"s purported waiver of rent
readjustments, | have not ackir. ssed the question of whether,

had AG 36.95.10°"% read in 1963 as it cioas today, the Director
could have leased these university lauds at public auction

with the rental re cjustrr.cent waiver without violating some
.ifauciary obligation imposed by 43 L.G.C. 5 394 or other lav/s.

AGO
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V. Ssrith -t," October 2z,

—;.:t uso-.1 by the: Di.v.ision.

;-gain, th:- for::. Ir- | agreer..—;:: so-. |
- thin C ;5e deals specifier®,iv vith thi;. rjif*iiirior*. pParayraph

-iee ol the _lease Since: that <<he lessee shall r.ot ceil, or

:. :.;ove for use elsewhere any timber, - provided, however
that material required in the enjoyr.er.t of this lease may ho
t-r.od after a Written permit therefor has beer, obtained free the
lessor.” "ins lease also provides thac “the lessee shall not
commit waste or injury upon the la .ds leased herein-7"" These
standard lease provisions are consistent with regulations on the
same subject. Although timber lands are leasable for other
purposes (11 AAC 5S.110), the timber itself may be sold for
commercial purposes only under the timber sale regulations,

1.1 AAC 76.005-. 385. Leasing of the surface with unrestricted
rig'hts to remove and sell the timber would circumvent tha
specific statutory limitations upon the. sale of timber.

This implicit statutory prohibition of the sale or
land as a device to avoid the timber sale provisions
is expressly reiterated in the Division®"s land
leasing regulations. 11 AAC 54.110 permits the ".ease of timber
lands, but only "for purposes other than the removal of timber.”
i-.hen timber lands or other lands chiefly valuable for the
materials occurring thereon arc: leased, the lessee of the
surface rights is not permitted to "sell or remove for use
elsewhere any timber, or any other material valuable

for building or commercial purposes {except insofar as that
material may be] required for the development of the lease—

hold.™ 11 AAC 5B.739.

lease of
of the Land Act

In accord with these statutes ancl regulations, the
lease and sale contract forms used for marc tharfta
ticoade by the Division all contain provisions unequivocally
prohibiting commercial harvesting of timber. The Cummings
louse .is a good example. If specifically states that

standard

Lho Lessee shall not sell or remove to.

use elsewhere any Limber, . .. or any
other material valuable for building or
commercial purposes; provided, however,

that material required in the enjoyment

of this lease may be used after a written
permit therefore has been obtained from the

Lessor.

l.Li?=wise, the lease provides that "the vossue shall not commit
w-isto or injury upon the lands leased heroin.

AGO
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1 C.. V. Saith

" "misunder3tandir.g so.".cornins Cvnm.inos" right to
env.;f i-.i.r.life tr..-c cour-erni. ¥ rental rend jusfcftent, springs
1 th"- it icv.a Special Provision* crdoto L»:io lease foilovine#

t. « auction. One of than roads as follows:

Permission is hereby granted tha Losses
to remove all or any portion of the
timber now growing or. the lands
included in this lease agreement and

to dispose of the tinher so removed in
such manner as he s"naxl see fit.

For precisely the same reasons which compel the conclusion that
tho attempted waiver of the State"s right to readjust rents is
void, the Special Provision concerning timber harvest is void
as well. The law applicable when the sale was he ”1 forbade

the granting of rightsto harvest timber for ocher than

personal use as a part of a land lease. Furthermore, even if
such a grant were then permitted by lav/, the lease offered

to the public at auction did r.oc contain this valuable right,
and therefore it not be engrafted upon the transaction

bv negotiation or simple generosity.

I suppose that this opinion will generate problems
for the Division of Lands, particularly with regard to tho
timber problem - for the Division has vacillated on that issue
in connection with this .lease and ultimately advised Kr. Cummings
in .11)73 that he was entitled to take the timber. Having
"reluctantly concluded that that advice was in error, | urge
tm™t it be countermanded immediately.

~ Perhaps the pnrsonnal of the Division of Lands should
he reminded that, they have no carta blanche authority to deal
with state lands. Their power derives enlrTrely from the ,
legislature. 1ft some trahs, the Corcrlessioncr has b{ re(t;ulatlon
limited ;he Director's abilily to ii.nlomsnt or use statutory
a.l'nority bv voluntarily imposing adcilLionel conditions and
limitations upon the powers given him by statute. The Division's
personnel ramt examine every proposed Dlivision action to determine
whether Luc legislature has authorised it by statute and, if
so, whether Division regulations permit it.” Unless both
¢ :u.lions arc answered 1.. Lba affirmative, tho proposed action

should not bn taken.
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n e, AVig>> \.\C 5N..S.11)
ITANFf "".®"J
dme  the "M DY iBLF e, < tiable i any lieloiigiug (Vi ov hereafter in any m'umer

el;or.'»d .my third paiiy or P>aiy clahe.j tfiet
I, .8 w101l owner -nip i: the event tie r.tcte
does ictci.c till-; t' if'; bud under lease, the
eoii.Jt'.i 'Ll leave shall than have the sar.e
SULiii... inice and effect as a non-conditional
lease issued under the regulations fit' this
chapter. (I w. 7/I/rt0. Keg |I; an; S;15,V>4. feee.
17;nm 3/3U/I>6, Reg. ? 2)
Authority: AS 38.05.020
AS 35.05.035
AS 35.05.077

ARTICLE 4. SHORT TITLE AND

DEFINITIONS
Section
900. Short title
910. Definitions

11 AAC 53.900. SHORT TITLE. This chapter
pertains to the leasing ol lands of the State of
Alaska ami to the jurisdiction of the Division of
Lands, Department of Natural Resources ar.J
related matter,. Tlie inter.t of this chapter is to
insure the c.p.iitable leasing of Alaska lami in a
minnoi that wal encov”c.e development for its
hh-hesi au.l Lest r.scAThis chapter may be
feietvcci  to as" the  “Surface  Leasing
Rewilalivens.,” (i Il 7/L /ffill. Lee I;am S/I 5/T-4,

lteg. 17; @M 3/20/66. H.g

23),
Authority: AS 33.05.020

AS 3.505.035
AS 33,05.075
I AAC 5S.9 10. i civil IONS. In these
I.gillations the following t ims shall have the

rr.Ccair'l indicated miles® the context clearly
ic*piiiesa ddbncul meaning

(1) “ngiiulturnl lands™ means those lands

which.  because  of location  adjacent
% evelojsment, physical and climatic leliluiV', arc
or may he made suitable tor [lo pioduetion ol

ay; i, ult 1L*irops;
t/> ' A:1" means the Al.ski land Aci 'S

3S505.
B)" W% - men: s

ti)IAL] 1a lin® & iidl liithin 1~
ol Loaeddt D MIlE el s or 1] <X

*o| m*'* e

acijuired 1y Ala * it
(5) "cbvdiic. €.ei* meat",” th: designation of
lands e.ccor.b®ng to their apparent best use: "
(>) “Toitiniefcia! lands " iti.atis tlios-e lands
which, because ol location, physical features or
adjacent developments, may best be utilised for
non industrial business purposes;

(7) “tommissioner” means the Commissioner
of the Department of Natural Resources:

(S) “department”™ means the Department of
Natural Resources;
(9) "director”” means the Director of the

Division of Lands, Department of Natural

Resources;

of Lauds
Resources.
delegated

(10) *"division” means Division
the Department of Natural

other

within
Administrative
duties cs prescribed by

powers and
law or regulations are
vested in the director;

(11) "fair market value"” means the highest
price, estimated i:i tern's of money*, which the
property would bring il"exposed for sale for a
reasonable time 1in the open market, with a
seller, willing bUt not forced to sell, and a buyer,
willing but not forced to buy, both being fully
infoimei! of all tin;
property i>best adapted or could be used:

purposes for which the

(1?) “grazing lands”” means those lands which
in their natural statu have the phywcnl and
climatic features that them
useful for the pasturing of domestic livestock;

make primarily

(13) “preference right grazing leas;" means a
grazing lease granted to a lessee whose federal

grazing leave was cancelled to allow the land
under leas; to be selected by the slate; .
(i-1)  "i.md" means n'l land® wunder the
iini“di.tior ol the division;
(15) "i.incuts a fare lea*.” i.v.i.J ci
L'l pn ,.omt Lithe A«.t and JN.'V& icgid.iiu, i~

Iiﬁ;) "meier il I.md™ HU oi' ia,m I m.[* tlii
alexnix® velll" " lot 1" Vi o™ iu; ] (n; TeH
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THE PRECEDING DOCUMENT(S) MAY NOT FILM
LEGIBLY BECAUSE OF POOR QUALITY OF THE
ORIGINAL.



Problems with Chapter 58

1) Definition of various classifications of lands vary from chapter to
chapter in the regulations. They should be consistent at all

times. See chapters 56 and 58, for instance.

2) Lvery chapter oi.jht to have the same number of definitions; "i.e.,
commercial lands should be defined, as should be industrial, not
just one or the other. For instance, Chapter 58 dealing with state
leases does not have a definition of industrial lands, yet a goodly

number of state leases are just that.

3) Commercial-Industrial classification (Il AAC 56.610) no longer

exists, yet it still 1is un the books.

A) a. Public recreation lands classification should be tdoor ,,
recreation areas (which include parks, scenic overlocxs, camp-
grounds, etc., etc.)-- it should be removed from private recreation

lands because it conjures up the image of public use.

b. Some more descriptive term (such as cabin site or leisure or
recreational purposes) should be substituted lor outdoor rec, ational
areas under private recreation lands.

5 Classification of lands 1is supposedly the systematic designation of

lands according to their highest and best use, according to 11 AAC 56.610;

yet 1. AAC 58.910(5) says '"apparent best use'™, even though 11 AAC 53.900
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Problems (continued) 2

states "highest and best use".

6) Authorizing statutes must be shown in the regulations. Someone
ought to check that in minute detail. We came across a couple of
omissions just checking on problems with state leases. (Omission
of AS 38.05.105 authorizing specifically half of 11 AAC 58.520.
Instead, they cite the very general and broad .020, .035 and .075.
The same thing is true of AS 38.05.135 which deals specifically
with public and charitable uses on leased land, but 11 AAC 58.370

just mentions the old standbys of .020, .035 and .075.)

7) What constitutes tha annual rental rate? How it is to be arrived

at needs to be spelled out in the regulations.

8) Related to 7) above, annual rental value (which should not be
pegged to the fair market value, but in fact is determined by it
due to the non-existence of private leases comparable to those
offered by the state) should be defined, which it is not now, in

the regulations.

°)] Watershed Lands/Timber Lands-Classified. Defined separately in

Chapter 52; combined in Chapter 58. Must/should be consistent.

10) What 1is the difference between "may not be disposed by sale™ (52.0G0)
and "shall not be sold" (562.030)? If they should be identical,

make it one or the other.



THE PRECEDING PAGES WERE TREATED AS
A UNIT IN THE ORIGINAL FILE.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM September 14, 1976

SUBJECT. Surface Leasing Policy of State Owned Lands
T0: The Honorable Kay Poland

FROM  Elke Kallah
Research Analyst

This memorandum addresses various issues which have been raised in
conjunction with recent rent mcreases on state leased lands and, as %ou
reqested, comments .on points brough Y easeholders protestln%
rea?liustment of their rents on ? n?] %roun S, &/ the are
surtace leasing of state owned lands eefl Investigate

In summar){ we found that the rent mcreases apgear to be in comlpllance
of current, applicable statutes. However, we did. discover numerous
|rre ular|t|es and |ncon3|sten(:|es |n the re(I]u lations which govern
surface egsmn%] of state ands V\/a elieve that the varioys short
comin s and_ambiguities of the re(I;u aU%ns have contr|but?d S|?n| icantly
to th lease oders erce t|ons hat the increases are illegal’ or

arh |trarg Tho Informatjo data gertammg to surface [easin
requlations have been submltte fo the chairman of the Administrative
Regulation Review Committee, as is a copy of this memorandum.

* k k k k k k k k k k k k x k%

|.  Rent Increases

Substantial jncreases of rents in th
o Sl 2l t“t%*ted 10y us TEROLL, aL8, 1D ISLs iieh
came U for reapEralsaP 5% and 1 9 ﬁ 8 {0 USY)V ﬂ

DIvIs| H tigg As can [1)e seen, some o? hg steeper Incréases
occurred In .

e process of re\ABpralsaI
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The Honorable Kay Poland -2- September 14, 1976

Records show that the Drvrsron of Lands ado ted the gohcy to use
"market rental rates for %P rarsas and g#rarsa of state
lands, when and wh ere a o parab nvate rental market exrsted
as earlx as March 1 1973 This ecrsron Was ma e ecausect %
Division of Lands beheve that enoug prrvate leases existe

then which were com ara le to certar ty Res of state leases to
Institute market rental rates rat er.than charging contract rents
at the rate of six gercent of the tair market Vallie of the property
as “\Was and continues to be the case when no market exrsts So far

this policy has been limited In ication primarily to industrial
and cgmme)r/crafl leases in t %e Anc?tprna e area, psrnce ayprrvate market
for other types of Ieases 0es Bot exrst at this time. However, a
subdivisio resent

q ern% uilt H Ancnorade in whic f e lots
are being lease rather th ern 50 ererore, state leased
lands in”Anchorage which are ¢ assrfred as resrﬂentral may soon be
(reJappraised on“the basis of economic rather than contract rental
rates as established by the Division of Lands.

Current private market rates in Anchora e are comparable to those
char ed Peaseholdmrs |n the Anchorage I dustrra éjtr%d)vrsron accord-
Ing 10 the Division o ands (h Alaska Industrial Su drvrsron

15 located on Sec. 16 school % Pr owntown Anchora

Instance, we have een advised by the Division. of Lans hat Alaska
Industrial Park, a private mdustrral subdivision on the southwest
corner of C and 44th Streets _charges an annual renta of erght
percent of éhe 'ap rarse fair mar et vaue with enodr five
year rent adjustment provrsron art of the lease. aars omgany
and Casr-Gottstein Propertres ase their industrial lands at

ﬁte of_seven gercent However, unlike Alaska Industrial Park,
they will not Subordinate their’ lands; i.e., take a "back seat to
the |mprovements on the land which have been financed by a third

party.

LeasehoHers have charged that the Drvrsron of Lands has not used
comparable parcels or roE er apgrarsa methods wnen it reappraised
certain lea es in the Aﬁ i(trral ub |vrsron In Anc orage
and a utility lease In the Matanuska Valley. However, all_attémpts
to have these c arges substantrated b¥ the’ leaseholders with support-

g ﬁa have b gn unsuccessful t% We have Iooked at a

domly selected appraisal done the Division of Lans
famrlrarrze ourselves with apprar |ng methods emp oy g the
Division of Lands. thoucTr vrr: claim no special ertise in this
|r;)raerl r'althe appraisal appeared to be thorough, exten ive and im-

THEISHT A Yl 5
b rreedth.nrrmn el o
of some other statutory ae mrtron (%j

monetary returns on state leased
however, is another subject.
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The Honorable Kay Poland -3- September 14, 1976

The decision to use market rental rates was further refined. and
delineated when the Board of Education instructed the Division 0
Lands. at 1ts August 28, 1975 meeting in Kodiak that hepceforth the
Division was to obtaln 'falr market rental” \J on all leased school
lands.  Since Sec. 16 and 36 |ands were conve)fed to the state to
9enerate school revenues, 1t Is only reasonabe to expect that
ents should reflect this when they come Up for LPeh% IC_adjust-
ment, particularly in light of the djrective issued by the Board of
Education to charge market rental value.

The Division of Lands is quite W||||n% to admjt that in the East
the Ap ra|s|n% Section in ‘the IVISIO of Lands was viewed a

oor relation”, wh|ch aecounts for the contmumq low rents over
the years In violation o the aww hich grow es that ",.. no land

ma)f e sold_or leased for less than the pprove pra|sed market
\t/t?etjeeb cotrectln ast h@e@ L It?r(]:hlsregawtea hlmé)w rent%aW rat s
on sta¥e leased g nds, tengf ng the |nd|V|duaI Ieaseholders

|
not necessarily the people of

A legal o inion ﬁoty attached
ommi smner n prevent
Iowermg the increases.

11. Rate of Contract Rents

The statutes provide that the initial rent shall be de
based on the “approved, appraised market value" (38.05.
that subsequent’ readjustments of the rents be based on a
praised annual rental value" (38.05.105)

Mich controyersy has arisen. over the term "annual rental value".
Protesting leaseholders claim that rental vaIue cannot be peg %ed to

t
tt]
Alaska in general.

r m the Attorney General's office
the Commissioner” from waiving or

termined
31")

and
reap-

the marke value, .that it IS somethm? ess. The Sources we have
checked for a definition of rental value state that rental value
1S--
8 mon%tary amount reasonably exgectable
[ tenq { to the agreed use of real estate..
Usually, 1 |s established hy competitive
cond|t|ons

1/ Memo from W Bruce Atkinson, ADL, to File, dated November 17, 1975.
2/ Real Estate raisal Pr|n0| les and Terminology, Society of Real
Agg . PI ??e pgryausal I\Hual

Estate Apprali al Estate Ap anual, Jerome
Knowles, Jr and Assomates n. 286.
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The Honorable Kay Poland -4- September 14, 1976

From the above it aprﬁears that rental value is established by
market conditjons. roblem which has and continues .tg exist in
Alaska, though, Is th at In_most instances the state (Division of
Lands) makes™ifs own market. There Is no private market to speak
of for agricultural, grazing, recreatronal and other classified
lands. Therefore, the sta]e hrstorrga y has Fse a percenta?
rate of the falr market value instead of renta value to_determine
rents on leased lands. = As mentioned earlier, where a private
market exists the Division is charging market rental value.

UntrI 1968 this rate Was five percent. There is nothing in writing
which exdp alns wh t e rate wa ?et at five percent, hut we have
peen told that thé five Percent lgure was a_minimim amount derived
from the ublrc and Charitable Use statute of the Alaska Land Act
which stipu %tes that the rental shall be not less than five
Rercent fair market value on school, university and mental
ealth, or acquired lands (38.05.315(d)). "Also, the Tate of
interest on the unpaid. balance of contract sales of state lands was
five percent at that time, and the reasoning, according to Division
Personnel was to standardize the contract sale and contract rer“
ates. In 1968, then Commissioner of Natura Resources Tom Ke g
rarse t e rat% to six percent because he five percent was t
low. Again_ there Is nothing in writing Whrch Would su stantrate
this. ~The Division of Lands” now, chargeS six percent of the fair
market value when there IS no Brrvate lease market and the Iease IS
of a non-revenye Producrn nature. The Division charoes ug

ght and one-halt percent (8 1/2%).or the market rental rate, when

a private lease market exists and when the Iand N 8otent|a|
revenue producer; 1.e., land w |ch IS classified and/or zoned
commercial, industrial, or residential.

The raising of the lease rental percentage rates, in some instances
tsuoh as the AIaska Industrial Subdrvrsr n), together with reappraising
he leases based on fair market value ave " been responsrble for the
steep Incr ases The Drvrsron of Lands |s quite cognizant o

otential harg s |p% -such 2 pol |c>f cv\ri]ate]s or certain Ieaseholders
artrculg/rly or ‘those individud old non-income producing

eases

Muoh of the bad feeling that was generated over the rent increases
ﬁ]ro bably could have geen avoided Tf the Drvrsron of Lands had been
P L e i,

V] Ignifi ,

jaustsr?ratltlet aﬂd dleofensr Iesggnd b E ésooonnusg\glan %r |?nosraﬂgtof
apprajsal teymin u Visi I
sBPprrsrn? th ? ggho?ders fgl that the !

arbitrarily and caprrcrously

DI
Division has been acting

3/ Mo from W Bruce Atkinson, ADL, to Michael C. T. Smith, ADL, dated
November 4, 1975.
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The Honorable Kay Poland -5- September 14, 1976

Speoral Provisions on Certain Leases Limiting Reappraisal to One
Time

Acoordrng to the Divisjon of Lands, four leases exist which have a

foecra provrsron on the back side tf the last page which indjcates

t at the ease | be r% g?rsed bat once five Vears after issuance
f the Initia ease ese leases have been reappraised now ‘or a

second time, and the four leaseholders are protesting the reappraisals.

A Ie%al opinion rssued by the Attorney General's office, dated
Octﬂ er 3, 1975, hol ﬂs that the Divjsjon of Lands exceeded Its
authority’ granting the special provisions on several grounds.

A hb statutory authorrt% exrsted to rant the exemptron from

five gear rent adjustmen ? é)ar ntly ?] our ‘leases were
Issue rror to passage of a 1964 bill“which amended 38.05.105
provrdrng or warvers due to special conditions.

B. However even if they had been issued after thjs amenolment
ecame law, th e S ecra Provr ,on v/ould still be invalid since
05 075 stipulates tha fe has to pe on a form art)proved
gttorney general.  Cljarly, these leases were not on an

prove orm

C. Finally, the sPecraI rovisims are invalid hecause the leases
were offered Ftron without the special provision
being part of th terms of tne lease.

As a result of ﬁhe above | %al oprnron earts of %ulatron 1 AC
58, 12?, which allows For tho special provision on university and
school " lands, should be changed mmediately.

Whrle checking rnto the above matter vre found that the Division of
ns 1S a(o arentg In vroIatron of 38.0 ?] Leasing Procedures.
rs sectl sta]te that "(T)he drrector or his representative

shall Immediately 1ssue a receipt containing a description of the

land or rnterest leased, the price bid, and” the terms of the lease.l

According to Division of LandS personnel this has never-been done.

It would" a poear that erther the Division of Lands should provide

e bidder the "terms of the lease" at the time It |ssyes the
recergt or tho reference to the "lease terms" should be removed

from 38.05.075.

Improvement to Leased Properties

The charg has peen. made bv several Iea?]eholders in the, Alaska
Industri E Subdivision t rr and been reapo Qrse {
properly because imp rovements o the fandhave been’ taken In

consrderatron even though the lease states quite clearly that the
and 1s to be reappraised in a state of rmorovement similar to that
t the land described In the lease at the time the lease v/as 1ssued.
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The Honorable Kay Poland -6- September 14, 1976

F]" .. In a state of improvement similar to that of the land described
erein at the time this lease was entered into.").

The Drvrsron of Lands maintains that while Ieaseholders cannot be
that mattey, have never been penalrzed for th e |m rovements
made to thgrr Ie%sed lands, im rovements whrc were mia Pu lic
ex ense and which as a consequence raised the value of the a ea of
the lands under lease should be reflected in the reappraisal.
are told that this practice is consistent and standar procedure in
the rea#prarsrng busmess While we are not appraisers, the
reasoning seems to make sense.

Short of gem rovided with data lﬁy the Iea %holders Ewhrch

have aske ut not recerved W |ch would pear out their ¢harge
hat | J)rovements the have mad e to their lPropertres were bernﬁ
mc luded In the rea raisal, we cannot assume that the Division s
not reapprarsrnq properties exclusive of improvements owned b
the individual Teaseholders, or that they are not applying profes-
sional standards when appraising lands.

* * k% k% X% * * * * *

Conclusions

Qur mvestrqatrons indicate that substantive and/or long term relief to
the Ieasehoders regardrng ?errodrc rent adjustment of their lease-

B | gé % Proba g not Possrb Hd% Ehe exjsti q statutes. If It IS
elieved that Increases of rents should be limited n some vva that
rents be readjusted on a different basis than percentage of fair mar ket

value or fair market rental value as is the practice now, it wrll be
necessary to legislate to that effect.

No new legislation will be nefessar to r%rﬁurre the Déaartment of
aturaI Rsources (Division of  Lands) their regulations into
com nce v%rt existing, a plrcable statuteﬁ of to ' cean them hp S0
‘ the ampi urtres regarding . me mn? ano{ the mconsr?tencres ot the
an uage and definitions used” in the Yegulatigns are ermmated While

no New"|egislation IS necessary for the revision and uE) -dat mg the
[)egulatroéJ ISE recommenged that the a%rcabe authorizing st}atutes
0 revised as necessary to be consistent clear throughout.” They are

not now, in some instances.

EK:&
Attachments
cc. The Honorable Jalmar Kerttula
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JAY S. HAMMOND, Coycrnor

October 22, 1976

Mr. MI|t Barker

Legislative Finance Division
Pouch WF-State Capitol
Juneau, Alaska 99801

Re: Data Request. Land Lease Reappraisal Costs.
Dear Mr. Barker:

This 1Is In reply to your telephone request of October 20, 1976 for data
regarding costs of appraising State leases during the last year.

Our records Indicate a total number of 661 parcels have been appraised
during tho last 12 month period, roughly from October, 197? to Octobor,
1976. OF thes-j 661 units 176 tracts have been reappraisals of leased
properties. Considering the percentage of staff time spent on these
leases, Including salary, per diem, travol expense, appraisal review,
and secretarial help, It is calculated that approximately $31,900.00,
or roughly $180.00 per parcel, was expended In reappraising these prop-
erties.

I hope this data Is adoqunto for your needs. Should you require further
Information feel free to call on us.

S Inceroly

&uio? y

W. Bruce Atkinson
Chlof, Contracts Administration

AGO gg5724 T
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fd ) Ba//s/yd>
October 6, 1976

J. H Hogan, Director
Legislative Flnance Division
Pouch HF - State ap|to|
Juneau, Alaska 99301

Re: Data Request. Land Lease Reappraisal Cost.

Dear Mr. Hogan:

This is.a sadlg delayed response % ¥our letter of August 25, 1976
requesting information on costs of "the reappraisal program recently
conducted by the State for much of its leased land".

Regretabl){ we are unable to send you the data you request as it is not
exactly clear what you are seeking. Reaéopralsa fforts here at the
Divisign of Lands iS5 a continuing” proces handle reagI]oralsa

State lease lands, statewide, as the need (lease anniversary dateﬁ arises.

|f Kou could be more explicit regarding the particular appraisal effort

perhaps we could help you.
Yours truly,
ruce_ Atkinson T WVVE
Act|Bng Chief, Lands & Water XA()/«
/ w7l //,/> “nil
fr fnd
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JAYS. HAMMOND. GOVERNOR

NN:\T or N\vnii\r ihsoiiufs

OFFICE OF THE COMMISSIONER / urn floor. state officeblag.
February 17, 1977 / POUCHM - JUNEAU SSSU

The Honorable Kay Poland

Chairperson, Senate Resources
Committee

Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Senator Poland:

As you are aware, there has been a great deal of concern lately
over State land disposal polio.” s and procedures. This is occa—
sioned particularly by the recent problems in reappraisal of
certain leases in the Anchorage area.

Responding to this conce-n, the Governor 1in October of last year
appointed an Ad Hoc Committee on State Land Practices and Proce—
dures which has been meeting since, 1in an effort to bring together
expertise on this continuing problem. Members of that committee
include Bill Mack, Chairman of the Alaska Land and Leaseholders
Association; John Norman, an attorney with the firm of Cole, Hartig
Rhodes t Norman; Hugh Gellcrt, President of Bear Fritz, Inc., (a
land development company with interests in Anchorage and the Kenai
Peninsula); Lidia Selkregg, Anchorage Assemblywoman and Professor
of Regional Planning at the Arctic Environmental Information and
Data Center; Jamie Love, Director of the Alaska Public Interest
Research Group; Grant Ccisler, Vice President of Alaska Mutual
Savings Bank; Carl Marrs, land manager Tfor Cook Inlet Region, Inc.;
David McCabe, professional appraiser representing the Real Estate
Appraisers®™ Association; and Herb Lang, former Anchorage Assembly—

man and Presidentof Alaska Sand and Gravel Company. Legislative
members appointed to thocommittee wore Senator Mike Colletta
and Representative Ted Smith. Upon Representative Smith"s resig—

nation he was replaced by Representative Clark Gruoning.

This committee has held meetings on a weekly basis since its incep—
tion in October and has also convened one evening meeting for the
purpose of taking public testimony. We presently anticipate that
their deliberations will be complete bythe end of February and
that they will at that time have a report prepared for delivery

to the Governor. We expect this report to include several changes
in law, numerous changes 1in regulatory authority of the Department
and a number of policy changes in how those laws and regulations

are executed.
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The Honorable Kay Poland - 2. February 17, 1977

We are also proposing that the committee meet with Legislators
and other 1interested parties in Juneau prior to finalizing its
report. We look forward to setting a time for that meeting.

We want to assure you that we share your concern over proper
administration of the State"s resources and look forward to an
opportunity to dismiss the land disposal policy in detail 1in
the near future

Gay R. Multin
Coi.amissioncr
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M Li@wORAG@GDUM March 9, 1977

SUBJECT: CSSB 159, relating to leasing of state lands

T0: Senator John Sackettr Chairman
Senate Finance Committee

FROM: John 3, Chenoweth
Legislative Counsel

The above-referenced bill has been referred to the Finance
Committee.

Should the committee concur in the changes to the original
bill made by the Resources Committee, please amend page 1,
line 23 to make reference to "the preceding ten-year period-"l
rather than the five-year period mentioned, to conform to

the alteration of the reappraisal period from five to ten
years.

JBC:hjd
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ftc* ALASKA A1JCKS ,J3p?C
PHONS; 566 6440™ ' 27
IPMAFUB AHG JUNSAU, ALA35A 995C0

1-02 1225M0S1 03/32/77
TLX BAGOYASOC AHG
169 ANCHORAGE AK MAR 2

PMS SENATOR KAY POLAND
POUCH V = = |

JUNEAU ALASKA 99811

RECEIVED REVISED corY OF SB 159 AND HAVE REVIEWED 1T WITH THE
LEGISLATIVE COMMITTEE OF THE INDUSTRIAL LEASEHOLDERS ASSOC.

THE UNDERSIGNED MAJORITY OF THE COMMITTEE CONCUR WITH THE BILL
AS REDRAFTED. WE FEEL IT IS NOT ON.Y IN THE BEST INTEREST OF
THE EXISTING LEASEHOLDERS, BUT ALSO IN THE BEST INTEREST OF THE
STATE OK ALASKA , IN THAT IT CONFIRMS THE STATES DESIRE TO MAKE
PUBLIC LANDS AVAILABLE ON A LEASE BASIS.

IN BEHALF OF OUR ASSOCIATION OF LEASEHOLDERS, WE WISH TO EXPRESS

OUR THANKS and APPRECIATION FOR YOUR EFFORTS.

VERY TRULY YOURS
KEN DAVIS
BOB FCRD

LOWELL MACNUTT 8 4-"
AGO 8857Z.



Introduced: 2/15/77
Referred: Resources and Finance

i W
1IN THE SENATE A'BY POLAND, CROFT AND HUBER
: (Z S SENATE BILL NO. 159
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 TENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act entitled: "An Act relating to the leasing of state land other
7 than for the extraction of natural resources; and pro—
8 viding for an effective date."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
10 * Section 1. AS 38.05.085 is repealed and re-enacted to read:
u Sec. 38.05.085. TERM OF LEA.SE. (a) The lease shall provide that
12 (¢D) for tzh?e initial If-year period of the lease, che
13 shall pay the state a fixed base annual rental to be agreed upon by the
14 parties in compliance with the provisions of this chapter; however, this
15 annual rental may not exceed erigtfc per cent of the fair market value of
16 the property as determined in (b) of this section;
17 (2) the fixed base annual rental to be paid by the lessee

fk'9"£.* shall be readjusted when the initiaIXB?I—year period of the lease has

v 19 expired and, thereafter, every -6r((5:>>reN years; and
20 (3) the readjusted annual rental shall not exceedfjrg?guhtj per
21 cent of the fair market value of the property as determined in (b) of
22 this section or 50 per cent more than the amount paid each year during
23 the initial period or the preceding five-year period, whichever i3
2 £h1jhd'r\.7 QujEr/L
25 (b) When it becomes necessary to determine the fair market value
% of property as required by (a) of this section, the lessee shall appoint
27 an M.A.l. appraiser and the state shall appoint an M.A.l. appraiser.
28 The two appraisers so appointed shall, within a specified period of time
23, agreed upon by the parties, make their appraisals of the property in

- °8 159 AGO 885730-j-*

less



question. If the two appraisers agree upon the fair market value, the
determination is absolutely binding on the parties. In the event the
two appraisers are unable to agree, they shall together appoint a third
M.A_I. appraiser who shall then make his appraisal of the property in
question. When the third appraisal is completed, the two of the three
appraisals which are nearest each other in their determination of the
fair market value shall be averaged and the resultant sum shall be the
fair market value of the matter in question and absolutely binding on
the parties. All co3ts incurred in making the appraisals provided for
in this subsection shall be borne by the state and the lessee equally.

(c) The lessee shall make advance payments of the annual rent or
portion of it as the director, with the approval of the commissioner,
may require.

(d) A preference right lessee of grazing or forest land may follow
the payment schedule established in his cancelled federal lease or
grazing permit if he so desires.

(e) Notice of all actions by the department affecting the rights
of a lease or lessee shall be given to the lessee.

(f) A violation of a provision of this chapter or of a term or
provision of a lease subjects the lessee to appropriate legal action,
including, but not limited to, a forfeiture of the lease.

* Sec. 2. AS 38.05 1is amended by adding a new section to read:

Sec. 38.05.103. RIGHTS OF HOLDER OF SECURITY INTEREST. (a) If
there is a breach or default ofa termof a lease or of the provi-ions
of this chapter relating to a lease, the division shall provide written
notice of the breach or default by personal service or by registered or
certified mail to the lessee and to any holder of record having a

security interest in the leased property. The notice shall also make

demand upon the lessee to cure or remedy the breach or default within fin
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10

1

13
14
15
16
17

18
19
20
2

22
23
24
25

26
27
28

days from the date of receipt of the notice and demand. IT a lessee
fails to cure or remedy the breach or default within 60 days, or within
the additional time which the division may allow for good cause, ths
state may, subject to (b) of this section, exerciseany rightwhich it
may have at law or as set out in the lease.

(b) If a lessee fails to cure or remedy a breach or default within
the time allowed in (a) of this section, a holder of a security interest
vrho has received notice under (a) of this section may cure or remedy the
breach or default if the breach or default can be cured by the payment
of money or, if this cannot be done, by performing or undertaking in
writing to perform the terms, convenants, restrictions and conditions of
the lease capable of performance by the holder. The holder shall act
within 60 days from the date of receipt of notice under (a) of this
section, or within an additional period as the director may allow for
good cause.

Sec. 3. AS 38.05.105 is repealed and re-enacted to read:
Sec. 38.05.105. PERIODIC RENTAL ADJUSTMENTS. (a) Each lease

2SO0
shall stipulate that at the conclusion of the initial JsS-year period of

the lease and at intervals of.;ﬁgﬂ years thereafter the annual rental
payment 1is subject to adjustment. Charges or adjustments shall be based
primarily on a reappraised annual rental value. However, if the director
of the division of lands determines that residential development is the
best use of the land, the reappraisal period may be lengthened or the
readjustment waived in accordance with regulations adopted by the depart—
ment. Before a waiver of rental adjustment is issued, the land shall

hr.ve a current reappraisal. A waiver 1is valid only if residential

development actually occurs, and only if necessary for obtaining primary

long-term financing. The regulations adopted under this section shall

ensure that the state receives a fair return from the Iland.
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12
13
14
15
10

17

19
20
2
71
23
24
25

26
2
28

71

(b) The provisions of sec. 85(b) of this chapter are applicable to
reappraisals of leases required by this section.

* Sec. 4. The provisions of this Act are applicable tostateleases which
are in existence on or before the effective date of this Act if a lessee
under a lease elects, in writing, to be bound by this Act. When a lessee
elects to be bound by the provisions of this Act, the state shall enter into
a new lease with the lessee for a term equal to the full period of the
original lease which 1is being terminated that is consistent with the pro—
visions of this Act. However, for purposes of determining the annual rent by
the state, the fair market value of the property which is used to establish

the fixed base annual rental for the initial period of the lease may not

exceed the fair market value as it was last appraised on or before January 1,-

1975, or, if the lease was entered into after January 1, 1975, on the basis
of the fair market value at the time the lease was entered into.
* Sec. 5. This Act takes effect immediately in accordance with AS01.1,0.-

070(c).

ACO 885733
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fitth Avrnue Otlice: P. 0. Bet 3-3SB9 ® Anchorjgc. Aljiki 99*01 ® 907/7741B21

February 22, 1977

Mr. R. Ford
Anchorage Camper Center

Re: Senate Bill 1159

Dear Mr. Ford,

We have reviewed Senate Bill 159, and feel that if inacted
it's passage would seriously hamper long term financing for
business affected by the Bill. The reason for this comment
Mr. Ford, 1is that lending institutions would be wary of the

repayment knowing what the lease expense would be at a further

date without the same guarantee from the business®s profits.

I hope this memo will answer your question. My reply is general,

but 1 feel sound.

Any further questions on the matter you

may have I will try to answer.

Regards,

"Vice President

AGO 885734
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Anchorage Camper Center
Alaska's Recreation Vehicle Supermarket

2756 Commercial Drive Anchorage, Alaska 99501

907-277-0556 907-274-4434

Feb. 22,1977

Mister Chairman

Ladies & Gentleman

My name 1is Robert Ford, President of Anchorage Carnper Center,
Vice President o.f Bovsen Investment Corporation - Alaska
Excavating Contrs., and owner of R 8 M Rentals, a company

dealing in leasing in the private market.

I am here today to speak on behalf of Anchorage Camper Center,
presently holding ADL Lease 003065-7, Lots 15,16,22 and 23
Block 10 Alaska Industrial Subdivision comprising 70,000
square feet. I speak for myself, but 1 am sure the
appreciation for your time and effort in getting our pro—
posed bill in the Legislation is felt by all the lease—

holders of Alaska Industrial Subdivision..

In reviewing SB 159, 1 feel that somewhere along the way
we v/cro not able to express our position and also the lending
agents position in clear cut terms or you would not have
seen fit to change Cec-1 38.05085. Let"s explore that change

from 25 years level term to ten years.

*GO0 «8*135



Ten years 1is not acceptable to the bank to protect their
loan where there is no subordination of the fee. The state
will not subordinate so the only way we can obtain a loan
for improvements on lease land is to either have a health
bank account yourself, which very few now days have, or
have a lease with a long enough level term lease on the

front end to convince the lending pecpl>e that you will be

able to amortize the loan and also stay in business.

I feel safe in stating that any loans for improvements 1in

our sector in the last ten years have been made on the finan-—
cial statement of the rnan, not on the lease. Therefore 1
stongly support the twenty five year fixed base annual

rental concept so that we may secure long term money for
expansion. That way we can improve and upgrade our leases

to the best use of the land.

I would like to comment at this time and submit figures
to .illustrate that the 50/5 increase every five years after
the level term is not in my estimation a viable solution
and this 1is the breakdown of my lease at the appraised

value c¢ch of January 1,1*575
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AAB\A 1illi JyfSiTAT, DInCK 10, 10043 15, 16, 22, 23 and 4
A/ ALKU IAWD VALE 61, 10'miko

TRV
Tro

10-15
15-20
20-25
25-50
50-55
35-40
40-45
15-50
50-55

e
05

h0#
50
50
505
N5
N5
505
'A%
505

il (R ATATED
1006w 61.167.00
150-5 91,750.00
w56 13762500
w75t 20615300

S06.25¢  309.656.00

750-3% 46448700

1130.07 69673100

1703614 1,045 100,00

2,562,921 567 653,00

5,844,534

2,351,479.00

RATRTS

| 43,933.00

35,700.00
55,050.00
82,575-20
123,362.40
185,794.80
213,692.40
413,040.00
627,0-1.20
940,591.60

(Rlizei

& 43,955.00

35,633.00
140,633.00
223,253.20
347,120.60
532,915.40
311,607.80

1,229 647.30
1,35",709.00
2,19 300.60
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Ladies and Gentleman, 1 can not. comprehend paying the
astronomical figure of ft?,797,300.00 for 70,000 square
feet of land over the next 55 years. I realize inflation
is on the rise but God help us all if we are to be faced
with figures like these and more, especialy land we can

never own.

I thank you for your kind attention.

AGO 0857 38



BEFORE A HEARING PAITEL OF
THE ALASKA DIVISION 0? LANDS

In the Matter of Protests
of Various Leaseholders in

ALASKA INDUSTRIAL SUBDIVISION

o N\ N\

Watttewj, Dusa 3cBail*

HEARING PANEL PROPOSED DECISION AND RECOTir.NOAOIOM

INTRODUCTION

Pursuant to a letter of November 2, 1976, written
by ?iichael Smith, Director, Division of Lands, to lessees
holding leases in the Alaska Industrial Subdivision, an
administrative hearing was hold December 14, 15, 20 and
21, 1976. The hearing was called to give the lessees an
opportunity to protest the five-year reappraisal of certain
state leases within the Alaska Industrial Subdivision, said
reappraisal resulting in substantially higher annual rental
payments. The hearing panel consisted of George Hollott
from the Division of Lands; Kenneth Zar.sov:, an appraiser
with the State Division of Petroleum Revenue; and
Timothy G. Middleton, an attorney in private practice.

The Divio ion of Lands (Division) vms represented at
tha hearing by John Gissberg from the Attorney General®s
Off ice. Representing various fTeafitl"holddrs waf~"dnuglns Daily,
ar.d representing leaseholder Groh & BanUert, a partnership,
v/as Clifford Groh.

Testifying .as witnesses for the Division were
Ronald Dunn, an appraiser with the Division; b<'art; Kesliug,
a fores tor vgth th” Division; end Eugene liarp with tha Department:

of Highway:?.

ago
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Testifying as witnesses for the lessees were 1.\on
lirov."s, Jim Cristophcr, Joe VMlhour, lessees; "red Il"errava, and
Errol 1 Pin-mons, appraisers; John Hamper, a hanker; .Andraw Hose,
an attorney; and 1&ul Kimball fror.i Lyndon Transport, a lessee.

The relevant provisions of the lease lorn, regulations
and statute are set out as follows:

(1) State lease provision calling for reappraisal:

"IS]Juch payments to be subject to adjustment at
each five-year interval from the effective date
hereof, 1f the lease term hereof exceeds five
years, such adjustment to be based primarily upon

a reappraised annual rent 1 value of land in a

i fcatc of improve:,:?eit sini lar to that of the land
described herein aL the tin this lease was cnto.red
Into.

(2) Regulations governing rental: 11 AAC 50.520 and
11 AAC 58.410:

11 .AAC 50.520. ADJUSTMENT OF RENTAL. All leases
si ill stipulate that the annual rental payment
shall be subject to adjustment by the director

at five-year intervals and any changes ox- adjust—
ments shall be based primarily upon live reappraised
annual rental va?ue. The director shall take into
consideration the following factors in reappraising
tha annual rental value: the value of comparable
lands in the same or similar areas, exclusive of
buildings, structures, appurtenances, equipment,
land fill, clearing, leveling or roads owned by

the lessee. The commissioner may waive one or

more of che periodic: rental adjustments or lengthen
the reappraisal period, when a lessee who has
acquired a tract of land for multiple unit lousing,
cornnarcial, or industrial development can demon—
strate to the satisfaction of the commission..**:

that such action is essential in order to obtain
the primary long-term financing or loan .insurance
required for development of the leased land. Jn
order to qualify, applicants must furnish written
evidence that, 1in requiring n .waivar.of rental
adjustment, the lending or 1insuring agency As
applying a generally applicable rule. 1LlaAvers
shall remain in effect only during tha term of

the loan but shall not exceed 40 years.

11 AAC 68.410. ANNUAL RENTAL. Annual minimum
rentals shill be computed from the approved
appraised market value, except in the case of a
preference right grating lease, and shall be. the
lowest acceptable bid in the event oC an auction.
Annual rental shall be tha basis of bidding for

AGO
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all surface leases, except as provided in see. 440
of this chapter. Annual rentals in amounts up

to and including $250.00 .shall be paid on an annual
basis. Annual rentals in amounts above $250.00
shall b? paid either annually or in quarterly
installments, at tha discretion of the lessee.

All rentals shall be paid in advance.

11 AAC 5S5.900. SHORT TITLE. This chapter per—
tains to the leasing of land of the State of
Alaska and to the jurisdiction of the Division

of Lands, Department of Natural Resources and
related matters. The intent of this chapter is
to insure the equitable leasing of Alaska land

in a manner that will encourage development for
its highest and best use. This chapter nay be
referred to as the "Surface Leasing Regulations."

(3) Statutory provision dealing with rental adjustments

effect as of May 1, 1976:*

AS 33.05.105. PERIODIC RENTAL ADJUSTMENTS. Each
lease shall stipulate that the annual rental pay-—
ment is subject to adjustment at five-year inter—
vals and charges or adjustments shall ba based
primarily on a reappraised annual rental value.
Hov. aver, when development of the land is not
otherwise possible due to special conditions,

the reappraisal period mav be lengthened or
waived under regulati “»pted by the
coami.ssioner .

in

Because the hearing panel is composed of an appraiser,

lawyer and a representative of the Division of Lands, it is
considered appropriate j.n formulating recomnendalLions to the
Director that the panel exercise independent judgment based on
expert testimony presented nnd exhibits offered. Accordingly,
we do not accord Lhe Division®"s position any special deference
which might be applied in an administrative appeal in the
judicial process.

The basic question to be Resolved in £his hearing is
the determination of a fair rental for certain Jots within tho
Alaska Industrial Subdivision. This fair rental 1is to bo
determined for Lhe five-year period Illay 2, 1976, through Kay 1,

1981, the third rental adjustment p< .jod since Lhe leases

\ fis section has since been amended, Si, Ch. 267 SLA 1976.

-3.
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cor-V*ccod on Mny 2, 1961. Trio Division hud adjusLed
tho annual rental of the leases in question as of May 1, ID/IL.
Vhir, adjustment hod been bused on r. reappraised fair it jt
value and an increase in the rental rate fro «Gf. to 81. The.
m
res. praisr.l and adjus truant ware based on the relevant provision
of the statute and regulations quoted above. Additionally, the
term "fair market value™ 1ir. defined in 11 AAC 58.910(11) as:
"Fair market value™ means the highest price,
estimated in terms of money, which the property
would bring if exposed for sale for a reasonable
time 1ir. the open market, with a seller, willing .
but not forced to sell, and a buyer, willing but
not forced to buy, both being fully informed of

all the purposes for which the property is best
adapted or could be used.

I
IPSUES
The issues appear tobe the following:

(1) An interpretation of the lease, regulatory and statutory
provisions, as to the nature of imp.-over".ents tc be j.neludoO ir. the
appraised value.

(2) Whether cr not the term "primarily" as used in the lease,
regulations and statute means that the Division should consider
other factors in arriving at areappraised annual rental value.

(3 Whether the Division®"s appraisal was in accordwith the
law and consistent with the relevant market conditions, particu—
larly as to (a) use of comparables and (b) determination c"

original condition.

(4) Whether the St rental rate is appropriate in vW. eeof
rcrkel conditions, the provisions of the stale louse not four!

J*. private leases.

AGO 885742



MSCUSSZ0 i "
J\. Pt.iij"0 of 7mp»~oy.*..c.nL;:
Vil0 _loosen., represented at this hearing ivto.vorolL th*:

ter:?. "state of improve vent" to r-i3.‘h the at:*-to of improve;".vnl. of

the entire Alesha Induotri al S.ibdiv.ision. Specifically . th:.-
lassoes interpret this to mean that any inprovenants loutsids

*
of lot boundaries Pine:a 19C.1, such as road;: and utilities, are to

L-e exclv.dod fro*", consideration in the fair r.v.rhet. valua of the
subject lots. The approisals conducted by Mopkcs. Ferrara an.il
Siphons for the losses:; and presented at the hearing refineted
adjustments in value to account for tho cost of thoua ir.prov.e-
nsr.ts, particularly cost of accesr.. This vkt based on language
in the lease indicating value should be based on lo.r.d in a similar
state of irprover-ent as land described in tha .lc-ie at the 1lbare
this lea*e vas entered, into; thus, the refocanoe to "original
condition.” The regulations, howare?:, are core explicit in
dotamining v.het inprover.u-T.:-.-: are to be excluded. The J7Zr.e.l
believes it could I> inappropriate, .in view of regulations a.;*
principles of equity, to exclude frev. the value of the lea
property ir-p:aver.entoff the property, especially when such, j.ri
provenenfr. v;era paid for by the Jeux.or. When a lcsr.ee can de. :.<+
strail; “ that such off property 5r.provox.ent vj&s paid for by alr. or
his predecessor in interest, a cii.fjfo.vent approach shaul-1 ho used.
both the State and tho lessees agree th it any improvements r.:.f2
vith.tn lot bovtdnri.os by Jesvee.:-; arc; to Jpe dig_gp.:i—it—led in ii;
value t.ion. The Panel finds in favor of the State in intor<eenh.ing
this phrase "state of i."-prowv'ent” to Mean only the enr "itivn
-t* e subject lots nnd that. O1ll improvements r.ivwc; sir.the.
1l ns vqire entered into v.hich lie outrode of the lot li-vn.'nrle:;,

D omifically roads, vmter, sever, and any other a;-.a.itics
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which affect the value of tho subject lots; a:i<; to be included in
the fair rax kot value of those lots.

A further disagieunant among the pr«rU.xcs involving
the "state of improvement”™ is that of the original condition
of the lots before any tenant improvements were Made. The
State"s appraisal witness,, Mr. Bunn, testified that as far
as he could determine after reference to soil maes, aefigl
photos and consultation v/ith variou:; knowledgeable individuals,
that the soils were basically adequate for building development
with a nininun of site preparation required for any development,
that no substantial amount of overburden needed to be removed.
Hr. Bunn admitted his findings in this regard were based
largely on the lack of evidence to the contrary. He did
not, apparently, attempt to gather evidence from individuals
who developed the leased land. Several other witnesses
testified as to moderate to severe conditions of peat and
unstable soil conditions at the tine the leases were originally
entered into. The lessees*." appraisers, Mr. Simmons and
Mr. Ferrara, after thoroughly investigating the original
soil conditions v;ith various knowledgeable people indicated
that it was still not clear exactly what the soil conditions
were on each parcel. There was adequate testimony given
that most, if not all, of the subject lots hud conditions
of unstable peat soils in depths ranging from one to four
feat, with testimony given concerning .individual spots where
tha depth of paat extended 14 feat* In.Mr. Itorrnra"r appraisal
of Lot 4, Block 2; Lot 12, Block 10; Lot 10, Block 9; Alaska
Industrial Subdivision, he stated that soil conditions probably
varied from two to throe feet of overburden along Commercial
Drive on the north with overburden deepening .in the area

of Rampart Drive and reaching depths of two to three feet
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again along Jit. View Drive. Mr. Ferrara testified that
a} though he wax uncertain nrs to Lhe actual soil c-aallifc
at Lhe tine the lear.es waxes catereel into, ho .felt a roOLscic
condition v?as that approximately two feet of fill vyc: roeaired
on Llic average for devaloin"<nt of those lots which he osti: uttod
would cost, at* the tine of reappraisal, $.50 per square
foot. Mr. Simmons® appraisal report and testimony regarding
soil conditions were similar to those of Mr. Ferrara. In
Mr. Simmons® appraisal of Lots 0 and 30, Block 10, lie estimated
a current cost of surcharging, the pant with gravel in an
amount adequate to support parking and storage yards.was
$40,000, which divided by total site area of 40,031 square
feet equals $.87 per square foot. In the Panel®s opinion,
the investigation /.:d analysis by the lessees”™ two appraisers
were reasonably well supported and much more creditable.
than tha investigation, analysis and testimony given by
the Division.
B. Meaning of Primarily

The lessees contended that because the lease,
regulation and statute all use the adverb "primarily"™ to
modify the verb in, "such adjustment to lie based primarily
upon a reappraised annual rental value,"™ that the State
should consider other factors in arriving at an annual rental
value. The lessees poi.nl 1o 11 AAC 58.900 wherein etha iuter.fc
of tho regulation.; is spelled out, i.e., to "insure equitable
leasing™ to "encourage development."™ Accordingly, the le.vw.c>
presented evidence, unrofuted®l*y tfm Division, of the difficulty
in obtaining financing Toi. development of the leaseholds.

The Division"s position was that the word r.aaut
nothing now with respect to the. leases under cuestion, but

that it referred to Lhe. since repealed provisions for waiver



of five-year adjustments in cases vrhcrt! such « \aivsr is:
necessary to obtain long-tum financing. The Division stressed
the point that the lessees never attempted to obtain the
waiver. Tha Panel finds the Division"s argument to be without
merit. First of all, the word "primarily"” applies, if at
all, to the reappraisal. The waiver would naan there would
ba no reappraisal at all. The suggestion that tho lessees
should have attempted to get the waiver is also without
nerit. The date of the reappraisal was May 1, .1976; the
date the waiver renea. became effective was June 22, 1S76.
Assuming that the lessees had notice of tha reapprc. >al
simultaneously with the reappraisal, there would be only
six weeks in which to get the waiver after reappraisal.
The lessees indicated such actual notice of reappraisal
car.e much later, in June and July; this was not rebutted.
It is also unrealistic tc believe that tha Stats would have
agreed to such a vaivor.

The word “primarily™, taken along with 11 AAC
58.900, 1is not without meaning. The Panel believes that
the Division should consider other factors besides a determina—
tion of open market rent. The present state of the lease
ar.d regulations makes it difficult to arrive at a readily
ascertainable meaning, especially in view of the duty owed
to the people of Alaska by its government to obtain a good
return from the State land. WPiIe principlesvgflIegislative
interpretation dictate that the word be given meaning, tha
Panel finds it difficult to do so. Because nothing was
presented to resolve this dilemma, tha Panel refrains fronm
attempting a definition beyond suggesting that doubts or

ambiguities be resolved in favor of the lessee.



IX AAC D0.<10 state"., that annual nlniw.:n re;ik«ls
shall be computed fror.i tho approved appraised market value.
Kent paid for land in th": open Market v>?o0co in typically
doLemined by, and expressed an, a percentacre of the market
value of the land. Therefore, a reasonable cytitrate of
the fair narke"c value of the land in question must first ..
be r.adc before a market rent can be derived. The generally
accepted method of appraising vacant land, and that which
was used by all three appraisal witnesses, 1is tho direct
market comparison approach. Al.l three of tho appraisal
witnesses utilised definitions .in 11 AAC 59.810(11), and
11 AAC 50.520 regarding the use of comparable land sales.
.All three appraisers used the same basic techniques in adjusting
comparable land sales for differences in comparison with
tho subject lots. Tha major fa.ccors for which adjustments
were made were for increa.se in price levels between the
dates of sale and the date of appraisal, neighborhood location,
specific location (corner or inside lot, street improvements,
utilities available, zoning, etc.), and physical characteristics
of tho comp rab.les, including such things as soils, topography,
shr.ee and easements. As the panel finds that offsito ir._pi-ovomeal
rada since .1961, specifically water, sewer, power and road
irprcvements are to ha included in arriving at the fee market
value of the land, the Panel addressed itself to the major
points of disagreement between the”~State and lessees”
appraisers which are adjustments for time inc-cront, neighborh9%9
and an electrical transmission line easement. |

(1) Tine Adjustment
All throe appraisal witnesses agreed that r. rapidly

rising trend of price levels for industrial laud was evident



during the* two-year period prior to the appraisal date of
May 2, 1976. Mr. Bunn testified his conclusion \r.3 that
a time incxCTroent rf 3.h% per month was appropriate; both
Mr. Ferrari* and Mr. Simmons concluded a time increment of
2i per month was appropriate. Mr. Bunn used 10 comparable
sales which indicated a range of time increment from 2.80
per month to per month. One example which tended to
limit Mr. Bunn®"s testimony in this regard was where he compared
the sale of one parcel with a later saie of another parcel
to arrive at an indication of time trend. Mr. Bunr. did
not adjust £or other factors but compared the two sites
as equal in value when actually one of the sale sites had
much loss utility than the* other due to its very odd shape.
Also, Mr. Bunn utilized sales in a faster growing area of
Anchorage (South Anchorage) 1in arriving at a time adjustment.
The Panel believes a reasonable upward adjustment for time
increment to be 2% per month. This belief is based on the
fact that Ferrara and Simmons used sales of property nore
likely to reflect accurately the increase in value in the
Mountain View area. The Panel finds the lessees” appraisers
more persuasive on this point.

(2) Neighborhood Locations.

Mr. Bunn used 18 comparable land sales with Lyo
from the immediate Mountain Vicv; area, two from the Anchoreg «
Industrial Park in tha Ship Creek- area and 1-i*in the South
Anchorage area in tha vicinity of International Airport
Road. Mr. Bunn"s testimony was that the Alaska Industrial
Subdivision*"is comparable in location to the other industrial
areas of Anchorage# that price levels for industrial land

was similar and that no adjustments were required for
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neighborhood location to Die* cor.tpare”blc sales used. Me.

Simmons and Mu. Ferrara both agreed that the Alaska industrial
Subdivision neighborhood was inferior in price levels to

cither of the Ship Creek or South Anchorage Industrial area.
Testimony was given and agreed by all parties that the Alaska
Industrial Subdivision is well located in proximity to the
downtown business center of Anchorage, is close to transportation
facilities, and has good arterial access. However, testimony
was given that the type and intensity of uses, as well as

the rate of development within the Alaska Industrial Subdivision
aro inferior to the Ship Creek and South Anchorage Industrial
areas. The Panel agrees with the lessees”™ appraisers in

this regard and finds that the prices of. comparable land

sales from the Ship Creek and South Anchorage Industrial

areas should be adjusted downward before arriving at a comparable

market value for subject lots in the Alaska. Industrial Subdivision.

(3) F.lcctrical Transms sion_L.ine Fasoxont .

Testimony was given and evidence presented concerning
an electrical transmission lino easement 45 feet in width
which crosses diagonally through the Alaska Industrial Subdivi—
sion. According to testimony, no permanent structures may
be built within the easement right-of-way and no structures
may be placed closer than® 10 feet vertically and ho.vi.zontally
from the electrical wires or supports. Mr. Uer.n testified
that the transmission line easement was not important and
would not result in any loss in valuta LO tho lots crossed
by the easement.

Mr. Ferrara testified that there is a loss of
value 1in varying degrees caused by tho casement, depending
upon its location within each affected lot. Although Mr.

Ferrara said he did not have, time to investigate the effect
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on value to n sufficient degree to estimate vhol. lost; in

value would be involved for specific: lots, lie said one measure
of the loss in value would bo tho cost of relocating the
cusa.no.ic cither within the public street right-of-way or

along the propgrty boundaries.

Mr. Leon Brown, a lessee in the Alaska Industrial
Subdivision since May, 1953, to the present, testified as
to the problems encountered in developing four lots which
v'erc affected by this transmission line easement. The Panel
notes here that Mr. Wilhour said he complained to Peanuts
Main on the staff of tho Division of Lands with a resultant
rent reduction because of the effect of the easement.

The Panel believes that the evidence 1is conclusive,
and common sense dictates,that the electrical transmission
line easement has an adverse effect on value. The Panel
suggests that the testimony of Mr. Ferrara as to the cost
to cure method, that is the cost of relocating the transmission
line, is only one way of Measuring this loss in value and
that other appropriate means of estimating loss of value
nay ba used. Before Mr. Ferrara®s method is used, an investiga—
tion of the feasibility and likelihood of moving the lino
should be made. The Panel notes that the transmission .line
affects in a substantial way four of the reappraised lots.

Or.? method might be an actual computation of the value of
the lost area.
(41 BonlLai Bate. * . e *

The May 1, 1976, adjustment, in addition to using a
higher fair market value as a basis for computing the annual rent,
also increases tha rental rate from G% to 8t. This, ?ir. Bunn
testified, vras done because his review and analysis of private

leases in the community indicated that ClI was the more appropriate

rate.
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The lessees protested that this increase v.w; unworraniv

They argue that various provisions of the state lease r...*%e
it loss desirable than a private lease and that therefore
the rental rate .should be lov:ier. The major differences
vhich made the state lease less desirable were asserted
as follovrs:

() Lack of .subordination. Many private leases allow
for subordination of the fee to any encumbrance placed on
the property to secure debt financing. The state lease
does not provide for this, it only allows the financing
agency to step into the shoes of the lessee by way of a
"collateral assignment of interest.” Mr. Bunn testified
that this provision vras substantially the same as subordination;
thus, r.o downward adjustment should be made in the rental
rates to allow for this. The testimony of Andy Hoge, an
attorney heavily involved in lease financing, and John hamper
of Peoples dank persuade the Panel that Mr. Bunn®"s perception
of subordination is simply wrong. The lack of subordination
in the State lease is a very significant factor for which
adjus Tnent in rental rate should be made.

(b Lack of arbitration and rent ceiling. Many private
leases provide for arbitration of disputes over rent or
rent ceilings or rent payments adjusted in accordance with
the cost of living index. The State®"s lease contains none,
of these provisions. Mr. Bunw maquﬂo ettempt.i,o adjust
for these provisions. The lessees argua, with considerable
merit, that provisions such as rer.t ceilings, linking adjustments
to the consumer price index, and arbitration provisions
provide some degree of predictability as to v/hnt tha rent
will bo in tha future. This predictability is absent in

tiic State leases, which provide for a unilateral adjustment



of rental:; by the lessor.
(c) Option to purchase. Many private leases also
provide an option to purchase. The State®"s lease co.nvVa.ins
no such provision.
(d) Floating caii-ar.anfc. Tha State"s lease contain:;
a floating easement giving the lessor the right to grant
easements or righLs-of way across the .leased land vith compensa—
tion for improvements damaged »*r destroyed, but docs not
provide for consequential damage. Tlie private leases do
not reserve this kind of casement.

Most private leases contain one or more provisions
which i.rke them more advantageous to tha lessee than the
State"s lease. Contrary to testimony of Hr. Hunn, the Statels
lease contains no provisions more advantageous to the lessee:;.
Given the long term of the State lease, the Panel does rot
baT ™72 tho right to renew is of. significant benefit to
the lessee. The evidence is ovc.rwhalr.ung on this point.

The bar.her, attorney, and lessee"s -ppraigers all testified

to the more noxious State lease. Thus, the Panel believe:;

the increase in rental rate to 8t j:; unjustified. The general
market rate for private leases is no doubt in Lhe 8* range;
however, some allowance should be. made for the less desirable
features of the State lease. )"or the above reasons, tho

Panel believes a return, to the Gu rate would accurately

reflect tho market rental value for a State Kk\Tr.>*.
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In summary, tho Panel makes the following fX.tiCLi.ivja:

1. The Division incorrectly iv.nl3 no allowance lor rite
preparation to arrive at a fair market value .in accord vitli
the lease. The evidence van overwhelming that there was =«
substantial overburden to remove, from one tc four feet with
some Till required perhaps on most lots.

2. The Division®"s appraiser incorrectly arrived at a
tim, increment to use for upward adjustment of comparable
sales. The Panel finds that the 25 per month tine adjustment
suggested by the lessees”™ appraisers to be vail founded and the
correct one to apply in the appraisal of tho subject lots.

3. The Division®"s appraiser used some 14 sales fronm
the South Anchorage area as comparables in his reappraisal.
Only four comparable sales were taken from an area near tho.
subject property. The Panel 1is cognizant that Hr. hunn vas
attempting to find land of the same zoning classification as the
subject lots to use as comparables. llo.3var, tin Panel find's
that the rate of development is higher in South Anchorage and
that the type and intensity of uses 1is grcalLor. Soma appropriate
downward adjustment should be made before arriving at ini ap—
praised value of subject lots from those South Anchorage ruler..
Additionally, Lhe Division®s a?praiser sgould.Foqsider the com-
parable sales used by the lessees®™ appraisers, even though they
vcrc of differing zoning classifications.

S The Division®s appraiser should h:\vo, but did not,
~ [ ] [ “ —»

adjust downward the value, of the lots which have an electrical
transmission line running through them. The I1%anel finds from

the r.iap submitted by the Division that this line has caused a
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substantial diminution in the value-, of nt least four of the
j-eapyt-aisft.1 lots. Additionally, the Panel finds that the
tidjufifcrar.nL suggested by M<", I"errara to be appropriate only if
it wara economically feasible to move tha line, and likely that
such a cure could be cc.nsurraabed.

5. The rental rata of 85 is excessive, considering the
private lease market and the disadvantageous provisions in the
State lease, including: (a) no subs JinaLio:: of fee, (b) no
rent ceilings, (c) unilateral adjustment with no arbitration, (d)
floating easements, (e) lack of option to purchase. Syeeiiically,
the private leaser, examined contained one or more of the following
advantageous conditions: (a) subordination, (b) an option to
purchaf-a, (¢) rent ceilings, (d) arbitration; and none contained
floating oasar.ents provisions.

6. The Pane] finds that subordination and collateral
asr.ignr.wat are not tho same «s suggested by the Division3
appre.iser. The evidence on th?r. point is overwhelming, consist—
ing of the testimony of a disinterested expert, Hr. Mog-i, that
financing of a leasehold interest is typically much more favor-
able to a lessee when the land lease contains a subordination
agreement. Hr. Kamper, Mr. Simons and ft:. Ferrara agreed with
this assertion.

7. The advantages alleged to be present in the Stat*
lease, arc more illusory than real. Any advantages to the right
to renew the 55-year State lease- aqd rocoving”ir/provenaftts is
insignificant in relation tolthe disadvAntdgenun feature,
described 1in Finding Ho. 57 This 1ir. supported by weight of

0
the l.onfiirony of expert witnesses.

8. The lessee.l; had no vo.-1 opportunity after they had

received notice of tho reappraisal and b;lcore the effective
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dale of the rqval of the waiver C©" r.djuf*?Ks«fc l.o .cuc-l: a

v."fsiver. Itt. v/as unrealistic to thir.!: they might have reason to

seel; cuch s waiver* prior to rocei.vi.nt; notice of the jrony.prc-.iJStil.
9. The effect of the adjusted, rentals is to disc-yj.ro9s

develop.-flant of the subject area rather than to further the

objective of encouraging clovelopr 3nt, which is the inte.it of

the leasing regulations (11 AAC 58.900) ..

10. A new reappraisal by the Division should ba conducted.

v
cotiCLUsio:;s 0? law
The Panel having heard legal argument and read the
memoranda submitted nukes tho. following conclusions of law:

1. The lease and regulations read together require that
the Division include in its appraisal of subject lots the incre—
ment of value generated by offsite improvements, such, as installa—
tion of roads and utilities into the. subdivision, with Lho. pro—
vision that any utility hook-up to a main trunk lino which was
paid fc* by tho lessee or a predecessor not bo include!, even
if it is off the subject property.

2. The terns "such adjustment to ba based primarily
upon a reappraised annual rental value of land”™ and "any changes
or adjustments shall be based primarily upon tha reappraised
rental value" found in the State®"s lease imd 11 AAC 58.S?) man
that the Division should consider other factors*besides a rnip-
praised annual rental val u.- inlarr}ging at rmW;djusted rental .
This 1is so because of the use. of the adverb "primarily"” to
modify tha verb "based.” The principles of interpretation dictate
it. be given moaning; without the pros‘once, of this ward the
Division would be able lo consider Orly the reappraised annual

rental va"luc.
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3. The reappraisal of May 1, 1976, tho subject of this
hearing, was not clone consistent with tho provisions of 11 AAC
53.900, which expresses tho intent of the leasing ch.pte.v of
the Administrative Cocle.

Subordination of the fee and «_ollaterr.l assignment
are substantially different as a natter of lavw/. Subordination
of the fee means the fee can be encumbered to secure debt
financing for the lessee. The holder of a collateral assign-—

ment merely steps into the shoos of the lessee.

Vi
RF.COM* IERDATIOWS

Implicit in the above discussion and findings is that
the Panel finds the Division®"s reappraisal unacceptably high.
Therefore, tha Panel recommends that the subject lots in the
Alaska Industrial Subdi.vison be reappraised by the Division in
a manner consistent with Lh.o above discussion, findings and
conclusions.

In addition, the Panel believes further recommendations
are appropriate. Tha present lease and the present leasing
policy should ba modified. These modifications should be
designed to put the Stalel on \competitive footing to the degree
possible with private lessors and are as follows:

1. In accord with tho provisions of the lease, the
lessees should be encouraged to record expenses incurred in.
site preparation so that tho. "Brfg}nal 5Bndft#6;7 c.en ha more
adequately ascertained.

2. Tho lease language should be clarified to remove any
possible jJneonsistoneior. with 11 AAC 53.520.

3. To insure some predictabj.!.tty, place sons control ever

tho size of the rental increase through utilization of a coiling

. AGQ 885756



on the* size of the increase*, in rental every five yec.rs.

4. Provide for arbitration of dispute;: over the annual,
rental arrived at after a reappraisal process and ovrrinterpre-
t<ition of other sections of the lease. This would ameliorate,
the current unilateral nature of rent adjv-sine-its.

5. Eliminate the floating easement. The State could
exercise the right of eminent, domain to condemn. The condemna-—
tion would result probably in greater compensation for damages
to the lessee, especially in viev/ of the Supreme Court decision
in State v. Hammer, 550 P.2c. 820, thus the lease would ba
more attractive to the leasing market. Additional?.y, the
language in the current lease i.s ambiguous as to damages com—
pensable. This ambiguity only encourages litigation.

6. These above recommendations, if adopted, would
assure the State a competitive position in the lease market,
encourage development of the leaseholds consistent with the intent
of the leasing regulations, and be equitable to the lessee. The
Panel also believes tho State should be able to obtain a good
return on its land. Accordingly, if the recommendations a. to
the lease are adopted, the rental rate should be changed to
reflect the removal of the undesirable asptoes of the State
lease.

7. Suggest an ar.end.nant as to AS 33.05.J.G5 to eliminate
the term "primarily"™ from the statute, and also eliminate thin
terra from the regulation and the lease. Tljis is aw.bigvoand

t - % /A
assuming it has meaning, it nay encourage individual c.cconr/j-
dation of lessees by the Division. This, the Penal believes,
is not in the State®s bast interest in lhat it could enaourago
political maneuvering to attempt to obtain this nceemn.oualion,
and may well mean uses other than the highest nnd best ur:;

would be perpetuated. Also, tho presence or such an avbiui.ty
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could load to an cverr;:; of ad ".Inislcat.ivo discretion ,

8. Finally, should ";ome or all of the* above ganc-ral
recommendations ba ultimately adopted, them legislation should
bo suggested for enactment providing all present lessees the
opportunity to negotiate modifications consistent vith tho
cl:nncjcs adcpted. >

RESPECTFULLY SUBMITTED at Anchorage, Alaska, this

?0 day of January, 1977.

TIMOTHY G". Mi"DDLETOd
Hearing Panel Member

WyT~/
Heari.ng Panel

650.0373 1C. HOLLHTT
Hearing Panel Member
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THE FOLLOWING PAGES WERE TREATED AS
A UNIT IN THE ORIGINAL FILE.



COMMENTS AND SUGGESTIONS OF THE
ALASKA INDUSTRIAL SUBDIVISION LEASEHOLDERS
ON SB 159

By virtue of the fact that the leaseholders of state
lands within the Anchorage area designated as the Alaska Indus—
trial Subdivision have a great deal, if not everything, to lose
if remeiial legislation is not forth coming which would (in some
manner) alleviate the untenable situation they presently face, it
would seem only befitting that they offer their comments on SB
159 which was introduced in the Legislature on February 15, 19~7.

Prior to undertaking a section-by-section analysis or
critique of SB 159, the state leaseholders think it may be
beneficial t.o submit a brief outline of the pertinent fac*s which
surround this controversy. Specifically, the purpose of this
background material is twofold: first, to familiarize the reader
with the dramatic changes which have occurred recently in stabs
land leasing policy arid to emphasize how those harsh changes now
threaten tho economic survival of the state leaseholders in
Alaska: second, such facts establish and support the leaseholders”

contentions brought out later in tho discussion of S 159.

1. In 195(1 the territorial, government of Alaska made

the policy determination that an area of government-owned land

located east of and nearly 1inacecsible to Anchorage be leased Cor
commercial and industrial purposes. This area of Anchorage w:a

then leased to Lhe highest bidder at public auction for a term of

55 years. The area 1in question was designated Lhe Alaska Indus—

trial Subdivision, and during subsequent years other lands in it

wore leased under terms comprable to those written into the

initial leases. One of Lhe basic provisions of these Leases, and

tho one bringing this controversy into existence, was codified
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into state law in 1959 (S7t art. V, Ch. 169, SLA 1959). This
statute (AS 38.05.105) reads in part:

Each lease shall stipulate that the annual

rental payment 1is subject to adjustment at

five-year intervals and charges or adjust-—

ments shall be based primarily on a reap—

praised rental value

2. Upon statehood, the Department of Natural Resources
Division of Lands for the State of Alaska, officially reaffirmed
the prior land lease policy mentioned in number 1 above, in
adopting its administrative regulations on July 1, 1960. The
regulation which set forth the intent behind adopting the "Surface
Leasing Regulations”™ read in part:

The intent of this chapter is to

insure the equitable leasing of Alaska land

in a manner that will encourage development

for its highest and best use. (Emphasis

added) (11 AAC 58.900)

This regulation and its intent still remain on the books, and the
state has never changed or attempted to change the highest and
best use classification of the Alaska Industrial Subdivision from
its original designation as commercial industrial lands.

3. During the period of 1958 through the spring of
1976 the leaseholders in the Alaska Industrial Subdivision devel —
oped their lands and established business enterprises at a consid—
erable expense in both money (substantial portions being borrowed)
and time. Tho state Division of Lands during this same period
had followed rather consistent and tolerable annual rental read-—
justment practices under the authority of AS 38.05.105. Annual
rentals were adjusted upward from 4/°A to 100"i during this period
withouL undue protest from the leaseholders.

4. In Lie spring of 1970 numerous leaseholders hold—
ing state leases in the Alaska Industrial Subdivision were given
notice that their leases wore to be reappraised and five-year \
annual rental, readjustments made. Such notice caused no partic-

/ a

ular concern among the leaseholders because ol past state policy.



5. In May and June of 1976 the state Division of
eLands advised the leaseholders whose lease rentals had come up
for readjustment that their new annual rental payments had increased
anywhere from 600% to 800%, and in some cases even more. To say
the least, this came as an overwhelming shock to the leaseholders
and they immediately registered protests with the Division of
Lands. Those same protests for an independent appraisal or some
form of compromise, however, fell upon deaf ears with the Division
of Lands, and the leaseholders in the Alaska Industrial Subdivision
were thereby faced with exceedingly harsh possibilities of (a)
abandoning all the work, time and money they had devoted to the
economic endeavors and have their leases forfeited to the state;

(b) trying to salvage what they could from their ongoing businesses
and attempt, at great personal and monetary sacrifice, to re-—
establish their business interests on fee simple land in other
parts of Anchorage; or (¢) try and have the impossible situation
remedied in a fair and equitable manner through the proper judicial
and legislative channels. The leaseholders in this case chose

the latter option as the only one realistically open to them.

6. The leaseholders of the Alaska Industrial Subdi—
vision demanded and were afforded an administrative hearing (held
the 14th, 15th, 20th and 21st of December 197G) before a hearing
panel consisting of George Illollett from the state Division of
Lands; Kenneth Zamzou, an appraiser with the state Division of
Petroleum Revenue; and Timothy G. Middleton, an attorney in
private practice in Anchorage. During the four days of adminis—
trative hearings tremendous amounts of testimony and other evidence
were elicited from both the state and the leaseholders. The
Hearing Panel®"s Proposed Decision and Recommendations in this
matter are attached hereto and marked as Attachment "A". While

there is no need here to summarize this decision or the recommen-
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datiori, special attention is directed to the Summary and Findings
of Facts (p- 15), Conclusions of Law (p- 17), and Recommendations

(p- 15) found therein.

7. By virtue of the fact that the Hearing Panel”s

decision submitted January 20, 1977 so strongly supported the

leaseholders®™ position, and because of their own personal feel —
ings of indignation, the leaseholders have now decided to bring
their case before the members of the First Session of the Tenth

Alaska Legislature.

CRITIQUE OF SB 159

While the leaseholders of state land in the Alaska
Industrial Subdivision believe the basic format of SB 159 offers
a good solid foundation upon which equitable relief could be
structured, it contains, 1in its present form, a number of serious
deficiencies v/hich must be changed or altered if the impossible
situation being faced by state leaseholders is to be resolved
with any degree of certainty.

The specific points of contention and the resolution of

them can be basically set forth as follows:

1. *Soction 1 of SB 159 provides in AS 38.05.085(a) (@)

(p- 1, line 12] that the parties shall agree on a fixed base
annual rental to run for an initial ten-year period. While the
leaseholders realize and appreciate that this now lease period is
double the existing length, it nevertheless completely fails the
test of economic reality. What 1is meant by this is that with a
short initial period of ten years before the state can readjust
the fixed base annual rental, the financial institutions of: this
and other states will not loan money to leaseholders to uevelop
and improve their leased property. During the administrative
hearing held on this matter the testimony of John Kemper, an
Anchorage banker, and Andrew (logo, an Anchorage attorney having
done considerable work in this field, brought out the fact that

lending institutions require a high degree of certainty that tho
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gorrower will be able to repay a loan under the terms of a ground
lease. it was well established that, under normal economic
circumstances, to expect a borrower to lease land, develop com—
mercial establishments and be able to repay the borrowed money
with interest within a period of ten years is totally unrealistic.
In effect whet lenders require 1is that before loans can be made
on unsubordinated ground leases the rental to be paid annually
must be either a level term or a rent which is ascertainable for
a period of ten to fifteen (or in some cases even more) years
after the term of the loan. Because this is a rather complicated
matter, a full and thoughtful discussion is left to pages 5
through 7 of the transcribed testimony of Andrew Hoge which is
affixed hereto as Attachment "B". For further discussion on this
point, also see pages 12 through 15 and 24 through 29 of the Hoge
transcript. From this discussion, which reveals the generally
accepted practices of the lenders in this state and elsewhere and
the testimony of a practicing attorney who is well versed in the
field of ground lease financing, it becomes apparent that a short
ten-year initial fixed rental will prohibit the leaseholders from
acquiring the financing necessary for developing and improving
tho leasehold property. In light of these circumstances, the
leaseholders cannot see any other answer to their economic plight
but to have their fixed base annual rental increased from ten
years to at least 25 years during the initial period.

2. *Section 1 of SB 159 further provides in AS 3(3.05.085
(@@ I[p- 1, line 15] that the initial fixed base annual rental may
not exceed 84 of the fair market value of the property. To
demonstrate that this percentage figure is much too high, one
only has to consult tho Hearing Panel®"s discussion of the appraisal
techniques (see Rental Rato, pages 12 through 14 of Attachment
"A") and its Findings No. 5, which states:

The rental rate of 8% 1is excessive, consid—

ering the private lease market and the dis—
advantageous provisions in the State lease,



including: (@) no subordination of fee, (b) \Y

< no rent ceilings, (¢) unilateral adjustment
with no arbitration, (d) floating easements,
(e lack of option to purchase. Specific—

ally, the private leases examined contained
one or more of the following advantageous
conditions: (a) subordination, (b) an option
to purchase, (¢) rent ceilings, (d) arbitra-—
tion; and none contained floating casements
provisions.

3. Section 1 of SB 159 provides in AS 38.05.085(a)(2)

and (3)(p- 1, lines 17-24] that once the initial lease period
has expired, the annual rental 1is to be readjusted every five
years thereafter, so long as the new rental does not exceed 8%
of the fair market value of the property or 50% more than the
amount paid the preceeding period, whichever 1is higher. These
provisions represent a number of major points of contention
and disagreement which the leaseholders have with SB 159.

First, the requirement that the annual rental payments
be readjusted every five years after the short ten-year initial
period has run only compounds many times over the critical problem
which has been discussed in number 1 above with regard to obtaining
any financing for developing or making improvements on the land.
With a statutory provision requiring the rentals to be paid be
readjusted eight times after the initial period gives the lease—
holders and their potential lenders absolutely no way to estimate
the intermediate or ultimate rental payments to be required. As
already noted in number 1 above, the lending institutions making
development or improvement loans would not do so where the poten—
tial rental liability is so uncertain and unascortainable.

Second, the requirement in this provision of SB 159
that the leaseholder pay a readjusted rental every five years
after the initial ten-year period which is the higher of 8% ot
the reappraised fair market value of the property or no more
than 50% of the rental lie has paid the preceding period not only
further contributes to the problem of making the state lease
unbankable because the future rental payments cannot be ascer—

tained with any degree of certainty, hut it also penalizes the
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state leaseholder over lessees of privately-owned land through-—
out the lease period to a point which is nearly beyond compre—
hension. Just how the state leaseholders would be so severely
penalized under this "higher"” of two limits or ceiling can be
fully appreciated from the computations made in Attachment "C"
which 1is attached hereto.

Third, the leaseholders further contend that the 8%
figure - d in this portion of SB 159 also is unrealistically
high considering the unfavorable aspects of state leases 1in
comparison to private commercial leases (see p. 16, Finding No. 5,
Attachment "A™).

4. Subsection (b) of AS 38.05.085 as proposed 1in
Section 1 of SB 159 (p. 1, line 25 through p. 2, line 10) estab—
lishes what tho leaseholders believe to be an excellent procedure
for appraising state lease land in a fair and certain manner.
Further, this provision corresponds with the Hearing Panel®s
Recommendation No. 4 (see p. 19 of Attachment "A"). The only
difficulty the leaseholders have with this proposal 1is that,
because of the frequency of appraisals needed under Section 1 of
the bill, Lhey think that the sharing of appraisal costs (p. 2,
line 10) would be a highly expensive proposition.

5. Tho leaseholders earnestly believe that a new
section should be inserted between "Section 1 and "Sec. 2 of SB
159. This new section would repeal and reenact AS 38.05.090 and
would read as follows:

Sec. 18.05.090. REIMBURSEMENT FOR FIXTURES

AND IMPROVEMENTS. (@ A lessee of state

Land shal L be reimbursed by a succeeding

lessee or purchaser for fixtures constructed

and installed on the land and .improvements

made to the land. If the retiring 1iesseo and

Lhe now lessee or purchaser do not agree on

the fair market value ol the fixtures or

improvements, or both, then such value shall

be determined as provided in (b) of this

section.

(b) When 1it: is necessary to determine
the Lair market value of the property under
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the provisions of (a) of this section, the
lessee shall appoint an M.A.l. appraiser and
the new lessee or purchaser shall appoint an
M.A_l. appraiser. The two appraisers so
appointed shall, within a specified period of
time agreed upon by the parties, make their
appraisals of the property in question. If
the two appraisers agree upon the fair market
value then that determination 1is absolutely
binding on the parties. In the event that
the two appraisers are not able to agree,
then they shall together appoint a third
M.A_l1. appraiser and he shall then make his
appraisal of the property in question. When
the third appraisal is completed, the two of
the three appraisals which are nearest each

other in their determination of the fair 4
market value shall be averaged and the result—
ing sum shall be the fair market value of the r
the matter in question and absolutely binding 1
on the parties. The cost incurred in making
the appraisals provided for in this subsection
shall be borne by the parties equally. i
The reason that this repeal and reenactment of AS 38.05.090 is
necessary 1is that much of the existing provisions of this section
are antiquated ar.d internally inconsistent. This present state
of affairs subjects the leaseholders to a great deal of unneces—
sary uncertainty with regard to their rights (or lack thereof)
for reimbursement for improvements made to the state land if they
must give up their leases. The amendatory language would elim—
inate any such problems.
6. The only other modification which the leaseholders

believenecessary 1in SB 159 relates to *Sec. 3 (p.- 3, lines 16-
20). By virtue of what the leaseholders have suggested in

numbers 1 and 3 above, tho provision should naturally be redrafted
to change the initial lease period to 25 years and readjustments

to be made at intervals of ten years or more.

In conclusion, it may be fairly stated that the lease—
holders sincerely believe that, in order for them to economically
survive 1in the Alaska Industrial Subdivision, the changes to SB

159 stated herein are essential and not merely wishful thinking.

AGO 885766



Matthews, Dunn & Baity

HEARING PANEL PROPOSED DECISION 2D nKCOHMENDA®PXOM

|
INTRODUCTION

Pursuant to a letter of November 2, 1976, written
by Michael Smith, Director, Division of Lands, to lessees
holding leases in the Alaska Industrial Subdivision, an
administrative hearing was hold December 14, 15, 20 and
21, 1976. The hearing was called to give the lessees an
opportunity to protest the five-year reappraisal of certain
state leases within the Alaska Industrial Subdivision, said
reappraisal resulting in substantially higher annual rentel
payments. The hearing panel consisted of George Hollott
from the Division of Lands; Kenneth P.amzow, an appraiser
with the State Division of Petroleum Revenue; and
Timothy G. Middleton, an attorney in private practice.
The Division of Lands (Division) was represented at
tlvo hearing by John Cissborg from the Attorney General®s
Office. Representing various leaseholders was Douglas Daily,
and representing leaseholder Groh & Bonkort, a partnership,
was Clifford Groh.
Testifying as witnesses for the Division wore
Ronald Bunn, art appraiser with the Division; Robert Kesling, )
a forester with the Division; and Hugono I"arp with tho Department

of Highways.
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Testifying as witnesses for the lessees wore Loon
Brown, Jim Cristophcr, Joe Wilhour, lessees; Prod Ferrara, end
Krroll Simmons, appraisers; John Hamper, a banker; Andrew Hoge,
an attorney; and Paul Kimball from Lyndon Transport, a lessee.
Tho relevant provisions of tho lease form, regulations
and statute are set out as follows:
(€D State lease provision calling for reappraisal:

"[SJuch payments to be subject to adjustment at
each five-year interval from tho effective date
hereof, if the lease term hereof exceeds five
years, such adjustment to be based primarily upon
?. reappraised annual rental value of land in a
state of ~im?rcvomant similar to that of the land
described herein at the tirr- this lease was entered.
Into.

(2) Regulations governing rental: 11 AAC 50.520 and
11 AAC 58.410:

11 AAC 50.520. ADJUSTMENT OF RENTAL. All leases
shall stipulate that the annual rental payment
shall be subject to adjustment by the director

at five-year intervals and any changes or adjust—
ments shall be based primarily upon the reappraised
annual rental value. Tho director shall take into
consideration the following factors 1in reappraising
the annual rental value: the value of comparable
lands in tho same or similar areas, exclusive of
buildings, structures, appurtenances, equipment,
land fill, clearing, leveling or roads owned by

the lessee. The commissioner may waive ona or

more of the periodic rental adjustments or lengthen
the reappraisal period, when a lessee who has
acquired a *:art of land for multiple unit h.using,
commercial, or industrial development can demon—
strate to Lhe satisfaction of the commissioner

that such action is essential in order to obtain
the primary long-term financing or loan .insurance
required for development: of tha leased .land. Jn
order to qualify, applicants must furnish written
evidence that, in requiring a waiver of rental
adjustment, the lending or 1insuring agency 1is
applying a generally applicable rule. Waivers
shall remain in effect only during tho term of

tho .loan but shall not exceed -10 years.

11 AAC 58.410. ANNUAL RENTAL. Annual minimum
rentals shall be computed from the approved
appraised market value, except in the. case of a
preference right grazing lease, and sh 1. bo tho
lowest acceptable bid in tho event of an auction.
Annual rental shall be the. basis of bidding for
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all surface leases, except ss provided in sec. 440
oi! this chapter. Annual rentals in amounts up

to and including $250.00 shall bo paid on an annual
basis. Annual rentals in amounts above: $250.00
shall bo paid either annually or in quarterly
installments, at tho discretion oi! the lessee.

All rentals shall be paid in advance.

11 AAC 58.900. SHORT TITLE. This chapter per—
tains to the leasing of land of the State of
Alaska and to the jurisdiction of the Division

of Lands, Department of Natural Resources and
related matters. Tho intent of this chapter is
to insure the equitable leasing of Alaska land

in a manner that will encourage development for
its highest and best use. This chapter may be
referred to as the "Surface Leasing Regulations.”

(3) Statutory provision dealing with rental adjustments
effect as of May 1, 1975:~7

AS 33.05.105. PERIODIC RENTAL ADJUSTMENTS. Each
lease shall stipulate that the annual rental pay-—
ment is subject to adjustment at five-year inter—
vals and charges or adjustments shall be based
primarily on a reappraised annual rental value.
However, when development of the land is not
otherwise possible due to special conditions,

the reappraisal period may be lengthened or

waived under regulations adopted by the
commissioner.

in

Because the hearing panel is composed of an appraiser,

lawyer and a representative of the Division of Lands, it is" j
considered appropriate in formulating®"recommendations to th8!
Director that the panel exorcise .independent judgment based” op
expert testimony presented and exhibits offered. Accordingly,
we do not accord the Division"s position any"special deference
which might be applied in an administrative appeal in tho
judicial process.

The basic question to be resolved j.n this hearing is

tho determination of a fair rental for certain lots within the

Alaska Industrial Subdivision. This fair rental is to he

determined for the five-year period May 2, 197G, through May 1,

1981, the third rental adjustment period since the. leases

This, section has since been amended, 81, Ch. 2G7 fI/.A 1.97G.

-3-
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commenced on May 2, 196]. Tha Division had adjusted
lhe annual rental of tha leases in qua:;Lion a:;; of Kay 1, 1976.
This adjustment had been based on a ro.appraj.sr.d fair mar"tilL
value and an increase in the rental rate from 63 to G"i. Tho
reappraisal and adjustment were based on the relevant provision
of the statute and regulations quoted above. Additionally, the
term "fair market value" 1is defined in 11 AAC 58.910(11) as:

"Fair market value"™ means the highest price,

estimated in terms of money, which the property

would bring if exposed for sale for a reasonable

time in the open market, with a seller, willing

but not forced to sell, and a buyer, willing but

not forced to buy, both being fully informed of

all the purposes for which the property is best
adapted or could be used.

1
ISSUES
Tho issues appear to ba tha following:

(1) An interpretation of the lease, regulatory and statutory
provisions, as to the nature of improvements to be included in the
appraised value.

(2) Whether or not the term "primarily"” as used in tho lease,
regulations and statute moans that the Division should consider
other factors 1in arriving at a reappraised annual rental value.

(3) Whether Lhe Division ™ appraisal was in accordwith the
law/ and consistent with Lhe relevant market conditions, particu—
larly as to (a) use of comparables and (/) determination of
original condition.

(") Whether Die HZ rental rate, is appropriate In view of
markel conditions, the provisions of the state .lease not found

in private leases.



11
LISCUSSION

A. Stiilrs of Improvements

Tho lessees represented at this hearing interpret tha
term "state of improvement”™ to mean the state of improvement of
the entire Alaska Industrial Subdivision. Specifically, the
lessees interpret this to naan that any improvements made outside
of lot boundaries since 1961, such as roads and utilities, are to
be excluded fron consideration in the fair market value of the
subject lots. The appraisals conducted by Messrs. Ferrara and
Simmons for the lessees and presented at the hearing reflected
adjustments in value to account for the cost of those .improve—
ments, particularly cost of access. This was based on language
in the lease indicating value should be based on land in a similar
state of improvement as land described in the lease at the time
the lease was entered into; thus, the reference to "original
condition." The regule.ti.ons, however, are more explicit in
determining what improvements aro to be excluded. JthQ Paupln
I>elieves it would be inappropriate/ in viev; of regulations, and
principles of equity, to exclude from the value of V-ho leased
property improvements off the property, especially when such im—
provements were paid for by thO(lessoi*. When a lessee can demon—
strate. that such off property improvement was paid for by him or
his predecessor in intercut, a different approach should be used,
both Lhe State and Lint; lessees agree that any improvement!; made
within lot boundaries by lessees arc to be disregarded in the
valuation* The Panel finds ,ir),favorl af,,,Uh<? .State in interpreting
this phrage "state of impJ%Qem;;f.?,-tg %ean, ;nly the condition
within the subject lots and that All improvements made since the
leases were entered into which lie. outside, of the lot boundaries,

specifically roads, water, sewer, power, and any other amenities

.*5
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which affect the value of tho subject lots are to be includes ini
the fair market value of those lots.

A further disagreement among the parties involving
the "state of improvement” 1is that of the original condition
of Lhe lots before any tenant improvements were made. The
State"s appraisal witness, Mr. Bunn, testified that as far
as he could determine after reference to soil maps, aerial
photos and consultation with various knov/lcdgcable individuals,
that Lhe soils were basically adequate for building development
with a minimum of site preparation required for any development,
that no substantial amount of overburden needed to be removed.
Mr. Bunn admitted his findings in this regard were based
largely on the lack of evidence to the contrary. Ho did
not, apparently, attempt to gather evidence from individuals
who developed the leased land. Several other witnesses
testified as to moderate to severe conditions of peat and
unstable soil conditions at the time the lenses wore originally
entered into. The lessees" appraisers, Mr. Simmons and
Mr. Ferrara, after thoroughly investigalLing Lhe original
soil conditions with various knowledgeable people indicated
that it was still not clear exactly what tho soil conditions
were on each parcel. There was adequate testimony given
that most, if not all, of the subject lots had conditions
of unstable peat soils in depths ranging from one to four
foot, with testimony given concerning individual spots where
the depth of peat extended 14 feet. In Mr. Ferrara®"s appraisal
of. Lot 4, Block 2; Lot 12, Block 10; Lot 10, niock 9; Alaska
Industrial Subdivision, lie stated that soil conditions probably
varied from two to three feet of overburden along Commercial
Drive on tho north with overburden deepening in the area

of. Uampart Drive and reaching depths of two to throe feet

-6-
AGO 885772



again along ML. View Drive. Hr. Ferrara testified that
fMMlthough I was uncertain nu to the actual coil cond5.Li.nmi
at tlic? Lihi® the leaso.s ware entered into, hn felt a realistic
condition was that approximately two tect of fill wen required
on the? average for development of those lots which he estimated
would cost, at the time of reappraisal, $.50 per square
foot. Hr. Simmons T appraisal report and testimony regarding
soil conditions were similar to those of Mr. Ferrara. In
Hr. Simmonsl appraisal of Lots 8 and 30, Block 10, he estimated
a current cost of surcharging the peat with gravel in an 1
amount adequate to support parking and storage yards was
$40,000, which divided by total site area of 46,021 square
feet equals $.87 par square foot. Jn .flana,v,8 ppin)on~
the investigation and analysis,by the lessees ™ two appraiser”
were reasonably v/cll supported and mueh.more creditable
than the investigation, analysig and testimony given by
the Division.
B . Meaning of Primarily

The lessees contended that because the lease,
regulation and statute all use the adverb "primarily" to
modify the verb in, "such adjustment to be based primarily
upon a reappraised annual rental value," that the State
should consider other factors in arriving at an annual rental
value. The lessees point Lo 11 A~C 50.9(10 wherein the intent
of the regulations is spelled out, i.e., to "insure equitable
leasing” to "encourage development.”™ Accordingly, the lessees
presented evidence, unrefuted by tho Division, of the difficulty
in obtaining financing for development of thu leaseholds.

Tho Division™ position was that tho word mount,
nothing now with respect to tho leases under question, but

that it referred to Lhe since repealed provisions for wiS.vor
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o' five-year adjustments in cases "fAere such a waiver Iit;
necessary to obtain long-torn financing. £he. Division stressed?
the point that §U8 lﬁ§§?%ﬁ never qttempted tg obfain thgh
waiver. The Panel, finds.”he Division s argument to be without
merit. First of all, the word "primarily" applies, if at
all, to Lhe reappraisal. The waiver would mean there v;ould
be no reappraisal at all. The suggestion that the lessees b
should have attempted to get the waiver is also without
merit. The date of the reappraisal was May 1, 1976; the
date the waiver repeal became effective was June 22, 1976.
Assuming that tho lessees had notice of the reappraisal
simultaneously with the reappraisal, there v:ould be only
six weeks in which to get the waiver after reappraisal.
The lessees indicated such actual notice of reappraisal
came much later, 1in June and July; this was not rebutted.
It is also unrealistic to believe that the State v3duld have
agreed to such a waiver.

The word "primarily", taken, along with 11 AAQ
58.900, 1is not without meaning. Tho Panel bolievos that
the Division should consider other factors besides a determina—
tion of open market rent.": The pr-. sent state of the lease
and regulations makes it-difficult to arrive at a readily
ascertainable meaning, especially in view of tho duty owed
to the people of Alaska by its government to obtain a good
return from tho State land. While principles of legislative
interpretation dictate that the word he given meaning, the
Panel finds it. difficult to do so. jFleouuoc nothing was
presented to resolve this dilemma, the Panel refrains from

attempting a definition beyond suggesting that doubts or

ambiguities be resolved in favor of Lhe lessee.
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C. Ajyiu'a"-:1,

11 A\C 58.410 states that annual minimum rentals
shall bn compute:.! from tho approved appraised market valuo.
Kent paid for land in the open market, place is typically
determined by, and expressed as, a percentage of the. market
value of the land. Therefore, a reasonable estimate of
the fair market value of the land in question must first
be made before a market rent can be derived. The generally
accepttsd method of appraising vacant land, and that which
was used by all three appraisal witnesses, 1is the direct
market comparison approach. All three of tho appraisal
witnesses utilised definitions in 11 AAC 59.810(11), and
11 AAC 58.520 regarding the use of comparable land sales.
All three appraisers used the same basic techniques in adjusting
comparable land sales for differences in comparison with
the subject lots. The major factors for which adjustments
were made were for increase in price levels between tho
dates of sale and the date of appraisal, neighborhood location,
specific location (corner or inside lot, street improvements,
utilities available, zoning, etc.), and physical characteristics
of the com. ables, including such things as soils, topography,
shape and easements. As the panel finds that offsite improvement:
made since 196.1, specifically water, sewer, power and road
improvements®arc to bn included in arriving at the Foe market
value of Lhe land, the panel addressed itself to tha major
points of disagreement between the State and tho lessees”
appraiser:; which are adjustmerits for time increment, neighborhood
and an lectricnl transmission line easement.

(1) Time Tdjusti™lit
All three appraisal witnesses agreed that a rapidly

rising trend of. price level:; for industrial laud was evident
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during the; two-year period prior to the appraisal date ol
liny 2, 3976. Hr. Bunn testified hir. conclusion was that
a time increment#o par month wan appropriate; both
I'r. Forrnra nnd IHr. Simmons concluded d time increment of
23 per month was appropriate. Mr. Bunn used 10 comparable
sales vihich indicated a range of time increment from 2.83
per month to 4Z per month. One example which tended to
limit Hr. Dunn®s testimony in this regard was where he compared
the sale of one parcel with a later sale of another parcel
to arrive at an indication of time trend. Mr. Bunn did
not adjust for other factors but compared the two sites
as equal 1in value when actually one of the sale sites had
much less utility than the other due to its very odd shape..
Also, Hr. Eunn utilized sales in a faster growing area of
Anchorage (South Anchorage) 1in arriving at a time adjustment.
The Panel believes a reasonable upward adjustment for time,
increment to be 23 per month. “This bolipf is based on the
fact that Ferrara and Simmons used sales of property more
likely to reflect accurately the increase in value in the>
Mountain View area. The Pano3 finds the lesseesappraisers
more persuasivi on this point.

(2) Neighborhood Locations.

Mr. Bunn used 18 comparable land sales with, two
from the immediate Mountain View area, two from the Anchorage
Industrial Park in the Ship Creek area and 14 in the South
Anchorage area 1in the vicinity of International Airport
Road. Mr. Bunn®"s testimony was that the Alaska industrial
Subdivision is comparable in location to the other industrial
areas of Anchorage, that price levels for industrial land

was similar and that no adjustments wore required for
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nc;i ghborhoocl location to the comparable sales used. Mr.
Bir.unom; and Mi . Ferrara both agreed that the Alaska Industrial
Subdivision neighborhood vras inferior in price levels to
either of the Ship Creek or South /meliorate Industrial area.
Testimony was given and agreed by all parties that the Alaska
Industrial Subdivision is well located in proximity to the
downtown business center of Anchorage, is close to transportation
facilities, and has good arterial access. However, testimony
was given that the type and intensity of uses, as well as
the rate of development within the Alaska Industrial Subdivision
are inferior to tho Ship Creek and South Anchorage Industrial
areas. The Panel agrees witl\ the lessees”™ appraisers in}
this regard and finds that the. prices of comparable land
sales from the Ship Creek and South Anchorage Industrial
areas should be adjusted downward.before.arriving at a comparably
market value for subject lots in It.hc Alaska. Industrial Subdivision
(3) Plcct.rical Transmission Line basement.

Testimony was given and evidence presented concerning
an electrical transmission line easement 45 feet in width
which crosses diagonally through the Alaska Industrial Subdivi—
sion. According to testimony, no permanent structures may
be built within the easement right-of-way and no structures
may be. placed closer than 10 feet vertically and horizontally
from the electrical wires or supports. Mr. Bunn testified
that tho transmission line easement was not important and
would not result in any loss in value to those lots crossed
by the casement.

Mr. Ferrara testified that there is a loss ol:
value 1in varying degrees caused by tho easement, depending
upon its location within each affected lot. Although Mr.
Ferrara said he did not. have time to investigate, the effect

aco 8Q57T77
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on value to a sufficient clogroe to estimate what loss in
value would bo involved foi- specific lots, he said one measure
of the loss in value would be tho cost of relocating tho
easement either within tho public street right Jay or
along tho property boundaries.

Mr. Leon Brown, a lessee in the Alaska Industrial
Subdivision since May, 1958, to the present, testified as
to the problems encountered in developing four lots which
were affected by this transmission line easement. The Panel
notes here that Mr. Wilhour said he complained to Peanuts
Main on the staff of the Division of Lands with a resultant
rent reduction because of the effect of tha easement.

Tito! Panel believey.jrhat the evidence is conclusive., >

and common sense dictates.that the electrical transmissionr
* .- *im - om ¢ Ur

N g -

-Ane easement has, an adverse effect on value. ;The Panel

suggests that the testimony of Hr. Ferrara as to tha cost

to cure method, that is the cost of relocating the transmission
line, is only one way of measuring this loss in value and

that other appropriate means of estimating loss of value

may bo used. Before Hr. Ferrara®s method 1is used, an investiga—
tion of the feasibility and likelihood of moving the lino
should be made. The Panel notes that the transmission line
affects 1in a substantial way four of the reappraisod lots.

One method might be an actual computation of tho value of

tho lost area.

(4 J7ii_tal Rato.

The May 1, 1D7G, adjustment, 1in addition to using a
higher fair market value us a basis for computing the annual rent,
also increases the rental rate from G1 to 03. This, Mr. [luinn
tout ifiocl, was dor.e because his rev.w-v; and an..lysis of private
leases in the community indicated that Il was Lin more appropriate

ra to .
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1'lie lessees protenhod that this increase was unwarranted.

They argue that various provisions of tlie state lease m.tke
it less desirable than a private lease and that therefore
the rental rate should be lower. The major differences
which made the state lease less desirable were asserted
as follows:

(@) J.ack of subordinate n. Many private leases allow
for subordination of the fee to any encumbrance placed on
the property to secure debt financing. The state lease
does not provide for this, it only allows the financing
agency to step into the shoes of the lessee by way of a
"collateral assignment of interest.”™ Mr. Dunn testified
that this provision was substantially the same as subordination;
thus, no downward adjustment should be made in the rental

rates to allow for this. A"7tp$,tijrnony of Andy Hoge, an.

i i 't'4"\vi7e -ve .1l ..
attorney heavily involved, in lease financing, and John Kamper

of Peoples Bank persuade the Panel th;t Mr. Bunn®s perception
'of_subordinatio*n.isV's;mply .Wrong.Wf—_The Iack_ o_f.C subordinat_i;o_n/
in the State lease is. it very, significant factor fop which
adjustment in rental .rate. uluoiUd be made.

(b) Lack of arbitration and ront ceiling. Many private
lenses provide for arbitration of disputes over rent or
rent ceilings or rent payments adjusted in accordance with
Lhe cost of living index. The State"s lease contains none
of those provisions. Mr. Bunn made no attempt to adjust
for those provisions. jir~ruo,with considerable
Merit, that provinippn® sucji ;aff rfin.t. ceilings, linking adjustments
to the. consumer, price,jiv'dfcuc, mfijftttarbitration provisions
provide some degree pfp~rqdiptability as to what the rent
will bo in the future.i. .This predictability is absent in

the State lenses, vrtUch provide for a unilateral adjustment



of rentals by the lessor.

Option to purchase. Many private leases also
pquEQe an option to purchase. Th%mﬁtgtg's lease contains
no such provision.i

(d) Floating easenenL. The State"s lease contains

a floating easement giving tha lessor the right to grant
easements or rlghts-of v;ay across the leased land with compensa—
tion for improvements damaged or destroyed, but does not

provide for consequential damage. The private leases do

not reserve this kind of easement.

Most private leases contain one or more provisions

which make them more advantageous to tha lossea than the
- ) i +om [
State"s lease. Contrary to testimony of Mr. Bunn, the State"s

lease contains no provisions more, advantageous to the lessees,
Given the long term of the State lease, the Panel does not

believe the right to rehew is of significant benefit to
. -

L ] L ] —1 L ]
the lessee. <The evidence is overwhelming:j

n this point.

The banker, attorney, and lessee"s apgrajsers gllttestified

> VIV jUl »-.
to the more noxious Slate lease. Thus, Panel believes
tho increase in rental rate to 83" is unjustified. The general

market rate for private leases is no doubt in the 8" range;
‘et X RS - * )

however, some allowance should bo made for tho less desirable

features of the Stato lease. FOE" the above, reasons, the

Panel believes a return to tho 6~ rate would accurately

reflect the market rental value f:g a State lease.



v

SUIV"AUY AMP FIKDJHCS OP FACT

In summary, tho Panel makes the follov;ing findings:

1. The Dj.vis.Lon incorrectly made no allowance ilor site
preparation to arrive at a fair market value in accord vritli
the lease. The evidence was overwhelming that tliare was
substantial overburden to remove, from one to four feet with
some Tfill required perhaps on most lots.

2. The Division"s appraiser incorrectly arrived at a
time increment to use for upward adjustment of comparable
sales. The Panel finds that the 2ft per month time adjustment
suggested by the lessees®" appraisers to be well founded and the
correct one to apply in the appraisal of the subject lots.

3. The Division®s appraiser used some 14 sales from
the South Anchorage area as comparables in his reappraisal.
Only four comparable sales were taken from an area near the
subject property. The Panel 1is cognizant that Mr. Bunn was
attempting to find land of the same zoning classification as tho
subjecL .lots to use as comparables. However, the Panel finds
that the rate of development 1is higher 1in South Anchorage and
t.hal the type and .intensity of uses is greater. Rome appropriate
downward adjustment should be made before arriving at an ap-—
praised value of subject lots from these South Anchorage sales.
Additionally, tlie Division®"s appraiser should consider the com—
parable sales used by the lessees”™ appraisers, even though they
were of differing zoning classifications.

4. The Division®"s appraiser should have, but. did not,
adjust downward the value of the lots which have an electrical
transmission line running through them. Tho Panel finds from

Lhe map submit l.od by the Division that thin line has caused a

-|f>- AGO
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substantial diminution in the value of nt least, four of tho
reapprais®d lots. Additionally, the Panel finds that the
adjustment suggested by Mr. Ferrara to be appropriate only if
it were economically feasible to move the line, and likely that
such a cure could be consummated.

5. The rental rate of 8% is excessive, considering the
private lease market and the disadvantageous provisions in the
State lease, including: (@ no subordination of fee, (b) no
rent ceilings, (c) unilateral adjustment with no arbitration, (d)
floating easements, (e) lack of option to purchase. Specifically,
the private leases examined contained one or more of the following
advantageous conditions: (@) subordination, (b) an option to
purchase, (c¢) rent ceilings, (d) arbitration; and none contained
floating casements provisions.

6. The Panel finds that subordination and collateral
assignment are not the same as suggested by the Division®s
appraiser. The evidence on this point is overwhelming, consist—
ing of the testimony of a disinterested expert, Mr. Hoge, that
financing of a leasehold, interest is typically much more favor—
able to a lessee when the land lease contains a subordination
agreement. Hr. Hamper, Mr. Simmons and Mr. Ferrara agreed vith
this assertion.

7. The advantages alleged to be present in the State
lease are more illusory than real. Any advantages to the right
to renew the 55-year State lease and removing improvements 1is
insicjni.Ci.canl in relation to 7the disadvantageous features
described in Finding Mo. 5. Thin is supported by weight of
the testimony of expert witnesses.

8. The lessees had no real opportunity after they hart

received notice of tho reappraisal and before Liu of Tc'ctivo

1C-
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d.ite of INi." rep. at of the waiver oj; adjustH?nL to sec!: such a

v.ai.vc.iz.  J1 was unreal 1st.i.c to thin): they might have r i-ison to

sock such a waiver prior to receiving notice of the reappraisal.
9. The effect of the adjusted rentals is to discourage

development of the subject area rather than to further tha

objective of encouraging development, which is tha intent of

the leasing regulations(1l AAC 58.900).

10. A new reappraisal by the Division should be conducted.

\Y
CONCLUSIONS OF LAW
The Panel having heard legal argument and read the

memoranda submitted makes the follov/ing conclusions of law:

1. The lease and regulations read together require that
the Division include in its appraisal of subject lots theincre —
ment of value generated by offsite improvements, ruch as installa—
tion of roads and utilities into the subdivision, with the pro—
vision that any utility hook-up to a main trunk line which vas
paid for by the lessee or a predecesser not be included, even
if it is off the subject property.

2. Tho terms "such adjustment to be based primarily
upon a reappraised annual rental value of land" and "any changes
or adjustments shall be based primarily upon Lhe reappraised
rental value™ found in the State"s lease and 11 AAC 5.<.520 n>un
that the Division should consider other factors besides a reap—
praised annual rental value in arriving at an adjusted rental.
This is so because of the use of the adverb "primarily" to
modify the verb "based,” Tho principles of interpretation diehito
it be given roaniiuf; without tho presence of dii.;; word the
Division would bn able to consider only the joapj\rai.";::d
rental value.

AGO 895783
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3. The: reappraisal of nay 1, 1976, tha subject of this
hearing, was not done consistent with tho provision"; of 11 AAC
93.900, which expresses the intent of the leasing ch.pter of
the Administrative Code.

4. Subordination of the fee and collateral cissignmant
are substantially different as a matter of lavw/. Subordination
of the fee means the fee can be encumbered to secure debt
financing for the lessee. The holder of a collateral assign-

ment merely steps into the shoes of the lessee.

Vi
RECOMMENDATIONS

Implicit in the above discussion and findings is that
the Panel finds Lhe Division®"s reappraisal unacceptably high.
Therefore, the Panel recommends that the subject lots in the
AlasVa Industrial Pubdivison be. reappraised by the Division in
a manner consistent with the above discussion, findings and
conclusions.

In addition, Liie Panel believes further recommendations
are appropriate. The present lease and the present leasing
policy should be modified. These modifications should "3
designed to put the Plate on a competitive footi.ng to the degree
possible with private lessors and are as follows:

1. In accord with the provisions of the lease, the
lessees should bo encouraged to record expenses incurred in
side preparation so that the "original condition™ can be more
adequately asccrluinod.

2. The liv.se language should be clar.ifj.od to remove any
possible inconsistencies with 11 AAC 51).920.
3. To diimu.ie= some jn.cd"Vl ahi.lity, place soru eon! ul over

in* r.i.xo «J th * rental jnonv o through utilization o: a ceiling

oHi-
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oa lhe size of Lhe increase in rental every five years.

4. Provide for arbitration of disputes ovoi the annual
rental arrived at after a roannrainal process and ovarinterprs-
tat"on of other sections of the lease. This v/ould ameliorate
the current unilateral nature of rent adjustments.

5. Eliminate the floating easement. The State could
exercise the right of eminent domain to condemn. The condemna—
tion v/ould result probably in greater compensation for damages
to the lessee, especially in view of the Supremo Court decision
in State v. Hammer, 550 17.2d 020, thus the lease: v/ould be
more attractive to the leasing market. Additionally, the
language in tho current lease is ambiguous as to damages com—
pensable. This ambiguity only encourages litigation.

6. These above recommendations, if adopted, v/ould
assure the State a competitive position in tlie lease market,
onrou:/go development of the leaseholds consistent with the intent
of tha leasing regulations, and ba equitable to tha lessee. The
Panel also believes the State, should be able to obtain a good
return on its land. Accordingly, if the recommendations as to
the lease are adopted, the rental rate should be changed to
reflect Lhe removal of the undesLrablo aspects of the State
lease.

7. Suc/gost on amendment as to AS 3H .05.115 to eliminate
tlie term "pr.iruu:j lyj* from the..statute, and also eliminate this
lorn from the regulation and the lease. This 1is ambiguous, and
assumi ng Ct has meaning, it may encourage Individual accommo—
dation of lessees by Lhe Division. This, the Panel believes,
is not in tho Slate®"s best interest 1in that it could cucuurngv
poll!_teal maneuvering to attempt to obtain thin accommodation,
and may well uvea uses other than the highest and best usv

would 1e: perpuUnited. Also, th. presence of o»u:h an a.vbiyuity

-.19 AGO
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ti. Finally,

recommendations be ultimately adopted,

be suyyested for enactment providing all

shoul d some or all

of tho above general
then

present

opportunity to negotiate modifications consistent with the

changes adopted.

RESPECTFULLY SUBMITTED at Anchorage,

?.C

day of January,

1977.

TIMOTHY G".
Hearing Panel

Uc

GEOlraE K.
Hearing Panel

"20-

Alaska, this

MIDDLETOM
Member

5

HOLLBTT
Member

lessees the

legislation should

J.
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TESTIMONY OF

ANDREW HDGE
hefore the

Division of Lands Hearing Panel
meeting to c0n5|der var|ous appeals of the
reappraisals the
ALA INDUSTRIAL SUBDIVISION

Hearing convened 10:00 A.M., December 14, 1976

ATTACHMENT



ANDREW HOGE

Anchorage attorney

#ABY TIMOTHY MIDDLETON, HEARING OFFICER:

Q: Do you want to state your name for the record?
A: Andrew Hoge. *

Q: And your address?

A: My work address 1is 3201 "C" Street, Suite 706,

% Anchorage 99503. My home address is 1370 Bennington Drive,
!
iAnchorage, 99504.

Q: Okay, thank you. Mr. Baily.

BY DOUGLAS BAILY, ATTORNEY REPRESENTING LEASEHOLDERS

Q: Will you tell us what your business or profession
is?

A: I"m an attorney at lavr.

Q: And you"re \n private practice?

A: In private practice.

Q: And to take one of the risks that lawyers shouldn®t

take, I'm going to ask you some questions that 1 haven®"t discussec
with you. You have been asked to come down here today to testify
by myself on behalf of the leaseholders?

A: Yes.
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Q: And it is correct, 1is it not, that you and 1 have

]not discussed in any detail your testimony?

A: Yes.

Q: And 1is it also correct to say | believe that the

that the position, the opinions that you will express today were

not prepared or derived at my request or in conjunction with any

preparation for t 1is hearing?

A: No.

Q: Do you represent any of the leaseholders in

Alaska Industrial Subdivision to your knowledge?

A: To the best of my knowledge, | do not. I used to

represent Inside Alaska Tours, but they have sold their property,

S0 ... And I still represent them. They hold the second mort-

gage. Other than that, 1 don"t know of anybody. Our firm might,

1
dbut
]
5 Q: The point 1is, that it is correct
A: But I don"t, ah, 1 mean I don"t know of it.
<4
iThere"s a likelihood we do have some
9
Q: But is it your understanding that I contacted you

Jconcerning your testifying here because | had heard that you have

Pprepared a position, 1independently of this hearing, for presenta—

tion to the Governor"™s Task Force?

A: Yes. (Inaudible)in the state lease programs.

Y

Q: It is also my understanding that | have been

;advised by Mr. Rasmussen that you are, have been authorized by

29
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fNational Bank of Alaska to state what the position of NBA would
be with respect to commercial lending on state leases in Alaska
Industrial Subdivision?

A: Yes.

Q: I wonder if you would relate them to the hearing
panel, and 1 ask, Mr. Hoge, that you give this presentation in
|]comparative summary with respect to the (inaudible) knowledge
|]of the lease terms contained in the standard state lease forms
gwhich are utilized in Alaska Industrial Subdivision and some of
the difficulties which he sees with respect to financing insti—

tutions participating in real estate loans and commercial loans

in Alaska Industrial Subdivision (inaudible).

aBY MR. MIDDLETON

Q: Is this his position, or NBA"s?

BY MR. BAILY

Andy represents NBA.

§BY MR. HOGE
' I represent NBA on a case-by-case basis, and 1"ve dealt
Fwith one .loan at Henlin Subdivision for NBA most recently on an
| interim loan; and 1"ve dealt with ground leases, in fact repre-
senting the developer on a parking garage over here which 1is

§
Fsimilar to the state ground lease. And 1"ve dealt with other

:3-
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ground leases, both subordinated and unsubordinated, for National
Bank of Alaska, Washington Mortgage. I represent several lenders
outside and in the state, and | gather 1°m reflecting what con—
clusions 1°ve drawn from that experience as to what lenders
generally require of loans of this nature. The state has a
policy, which | understand, of leasing its lands. However leas—
ing its lands has several provisions which cause concern to
lendars and really affect the possibility of financing the pro—
ject. Maybe in narrative form 1 could ... 1"ve got a pad here,
just to keep track of the main headings and then maybe after 1°ve
testified I can give some ranking to what 1 think are the more
important ones. The obviously most important one is that the
state will not subordinate. And that really is the most crucial
one, because when that occurs that means that the lender must, if
he forecloses his security instrument, which usually is a deed of
trust, must come in and assume the responsibilities of the lessee,
Now, that may not sound like much, but you"ve got to realize in
the lending business that the lender, when he does come in for
foreclosure, means that his borrower®s gotten into trouble. And,
usually, if he"s gotten into trouble on the loan--the real estate
project- there are a whole number of defaults which the lender
then must of necessity cure to protect his security. And, obvi —
ously, 1if his borrower 1is 1in trouble, he can"t go against his
borrower—- his borrower 1is probably bankrupt or nearly so- so he %

got to look to his security, which 1is tho project, to protect

4 -
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himself. Now, that is a risk in the lending business. I think

jmost lenders accept that. But, when they in addition have to

fdeal with a third party, the State of Alaska 1in this case- but

anybody else, it could be the City of Anchorage, or that- who
are sitting there with a defaulting borrower ... | mean, a
defaulting lessee ... the pressure is on the lender to cure all
these defaults and try to make something rational out of really
a messed up situation. So that"s why subordination 1is just very
important. It makes another difference, too, 1in evaluating the
project, because if there is subordination it means that the
lender can come in and take the fee. It also means that fee is

available as security for the loan. If it"s just a ground lease

P that can go up every five years, or whenever your reappraisal

g increments are stated for 1in the lease, then that lease really

Jhas very little security, vyou know,towards your project. You

]

really are looking to the commercial project then to carry one of
the loans. So, subordination 1is a very critical thing. Now, the
state is taking the position that it will not or cannot subordin-—
ate. So, the things then that lenders look to when they make

what we call unsubordinated ground lease loans become even more
critical, and those things- again, net in terms of importance,

but all of them, 1 think have some value- are Tfirst, what happens
to the rent? In other words, 1if you"re making a loan, and you
make the evaluation of the project--and, again, |I"'m talking about

how lenders evaluate it, maybe not like a real estate appraiser,
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although there®"s a similarity- you“"ve got to say, "Can this
project bear the costs associated with that, and pay back the
loan?" I mean, that"r ultimate . what it has to do. If one of
those factors, which is usually a major factor in the ground

rent, can dramatically increase, then you get into a very critical
situation as to whether there®"s enough money coming back to pay
off the loan. So, generally, lenders request that there either
be a level term rent or that the rent be ascertainable. And in
fact for at least savings and loans, by federal law, that"s a
regulation that is required, and the regulation when 1 last
looked at it a couple years ago provided that the rent has to v
ascertainable for a term of at least ten years after the term of
the loan. And 1711 explain why that"s required. That also,
while not necessarily a legal requirement, 1is generally followed
by most banks 1in Alaska, and some insurance companies, depending
on whether they"re what we call an eastern life insurance company
out of New York, have other terms, like 80 per cent of the loan
term. Now fhe reason for that is that if the lender has to come
in on an unsubordinated loan, he can extend the terms of payment
to eventually recapture his loan. In other words, he can push
the payments out for five years if there"s a default. Five years
to go. Then you can push them out to fifteen and presumably
recapture your loan. I might add | made a conment to the Governor®
Committee on that, that while regulations now provide for level

term, | mean they provide for level term payments during the term

AGO 885793



llof the loan, it ought to be the term of the loan and up to ten

,years. So, the rent 1is very 1important.
i
The next item that causes real difficulty is that the
i
regulations are totally inadequate to cure defaults. The regula-

]
jtion says that if the ground lease is forfeited, then the state

'will recognize the lienholder, presumably the mortgagee or the

|

Jlender. But chis is only after the lease is terminated. That is
inot o- much help to anybody, because that procedure can take a
|jcertain amount of time because of the requirement, as | understand
iin the McCarrey case, that any lessee who is being defaulted can
Iget a hearing. .. I mean, that can drag on forever. And you need,
1

iyou know, 1if you"ve got problems- | can tell you in the lending
“business, I1"ve been 1in some loans that haven"t always worked out
&MS well as the lender planned- you"ve got to get in there and
solve the problems now. The problems oniy compound themselves if

I
I"you"re forced to wait. So, you default provisions in the present
§

Istate ground lease are totally inadequate, find 1 gave the illus-

1:

ﬁ,tration to the Governor®"s Committee, and l1°ve given it to

you here, because 1 think there®"s some importance to it. The
r
assignment lease form that you are required to use and analyze

[

it has about two sentences. And I brought along, just to show
you wnat it looks like. This is a copy of the ground lease with

[}

l1the City of Anchorage for the parking garage. And most of those

[ ]

I

Aprovisions govern the type of construction, the type of the
4

project, curing of defaults, what happens in the event of condem-
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nation, what happens 1in the event of casualty. Yet the state

really never addresses any of these really critical problems 1in

their ground lease assignment forms. So, one of the things we"ve
attempted to do ... | know in the first Penny loan, when this
whole general problem started coming up ... was we drafted our
own assignment. We finally agreed to that with the state, and |1

think it"s four legal pages of single-typed space, it was, every
word was negotiated. Not necessarily the most satisfactory

thing, but acceptable to the lender. I"m not abdicating either
that you have to have big ground leases like this, but there
certainly ... there should be discretion, and it should be recog-—
nized that various projects require various loan conditions. And
then 1 think you"ve got to address that, and the fact that you
don*t have it makes it very risky. Really, what 1is happening, |
think you wi]l find, 1is the projects that are being and will be
developed until these areas are resolved or there®s some reason-—
able policy on some of these things, is the lenders will make

some loans- I*"m not saying they will never make a loan- but
they" 1l make them on the credit of the borrower, and not on the
project. In other words, obviously if you"re dealing with General
Motors Corporation they can sign a note and, you know, they"re

not going to be as concerned. But, when you talk about the kinds
of people that deal 1in Alaska who are not of the financial caliber
of General Motors, then the lender is going to be looking to that

project to make those payments, and not to the particular lender.

_8-
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So, | think it"s just going to cut off and has to have an adverse
J

neffect on financing, especially, | think, with some of the dram-
i

jatic rent increases. You just wouldn®"t, as a lender, be too

JIenthusiastic about making a loan if you know that rent can jump

that dramatically every five years. It just, you know, that"s
to me that"s just common sense.

Another area that becomes important, | think, 1is in
these ground leases--and they"ve ... there"s a little variety in
them, the aviation lease is, | think, a little different than the
Division of Lands, but it"s the same problem. One, a condemnation
_id putting through public roads and improvements. I know in the
n
lemwwy ground lease they tried to negotiate some of those points.
I!In other words, the reason why you do that is you, when you get a

jjState ground lease or make a development, you"re planning to put

|"X" building here, "Y" building there, "Z" building here. If you

were building a shopping center, 1it"s critical that you have

—-— e

certain tenants--what they call "anchor tenants", "national

(T ]}

tenants”™, "regional tenants". If the state can come through and

jbuild a road and say- | guess in some of the aviation leases they

|
:only have to pay you for the land- but, if they can just go

|
ithrough and, without any regard to your planning, take condemna-
1. ) _
jtion, that"s another risk that the lender"s gotta®" take. While
Njtrue, there"s the right of private condemnation in any project,

ibut the prevailing thing of that is, at least the little experience

=

I had with the Department of Highways, both as an attorney general
L
Il
-0-
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land outside of it, is obviously the state®"s going to look to use

jstate lands before it condemns private lands. I mean, that"s
Tlogical, "cause it costs the state something. (inaudible).

i . .

JYou"ve got to recognize some of those protections. I don"t know

[

Jthat casualty insurance becomes significant to the state, but

lobviously on the parking garage here that®"s very significant, |
1

it

mean casualty 1insurance. So, those are what I call normal lease
jprovisions that really aren®t adequately provided for under the
Estate regulations, and I1"ve advocated to the Governor®s Committee
Tthat, to the extent possible, there ought to be given discretion
?to the Director or someone in his office that these things can be
inegotiated. The state, of cours -, is ultimately protected because
;it never subordinates. And by never subordinating it will always
%have the land and the improvements on it. So, those are the

HI think ... the main areas | address myself to. I made comments
Jjto the Committee on some of the things that are involved. You
:get different problems, of course, with residential housing, FHA
Jrequirements ... but I think that general category of things that
:the general problem areas there"s different solutions, of course.
?So, those generally would be the considerations that I think any
ilender is looking at in determining whether to make a loan; and,

obviously, a lender 1is going to ... y“"know, 1if you"ve got a good

| project on fee land or subordinated lease land versus a project

1
,jon state land ... y"know, a comparable project, you"ve just
Tthe lender"s got to be looking at the fee land. I mean, there's
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Jj Just too much uncertainty in this area, and I really think the

" state needs to address those questions. And 1 hope they will. |
_;mean, I think it"s important if you're going to have state land

o

; and you"re going to hold on to it and lease it, then you ought to
?provide the means to develop it. You know, unless you want to

leave it as park land, but then if you want to leave it as park

land, which may be a legitimate choice by the state, then you
|

j shouldn®"t be forced to lease it, and it should have never been

given (inaudible). That"s really the object of this (inaudible).
|
j That really is the areas that | would stress to this committee.
!
|
§ MR. BAILY
1 Your honor, || have nothing ... no further questions.
i
-

TMR' MIDDLETON

Mr. Gissberg.

}JJHN GISSBERG, ASSISTANT ATTORNEY GENERAL

*

Q: Right. Mr. Hoge, how long have you been in the

] Anchorage area?

: A: Anchorage, Alaska? I"ve lived in Anchorage since
i 1965.
Q: And have you been familiar with the Alaska Indus-

t
gtrial Subdivision?

A: I"ve served 1it, yes.

-11-
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Q: You have, reviewed (inaudible) lease agreements
for that particular area
A: In connection with this comments before the Commit—
tee | looked at a lease. I can"t tell you for this hearing today
I intimately reviewed it.
Q: The provisions that you mentioned, though, were
from a state lease and they were applicable, of course (inaudible).
A: Yes, 1 think so.

Q: As far as (inaudible).

A: I mean, 1 think they"reprettystandardprovisions.
Q: Now, until ... you talked about thisten years”
security period past the normal time of the loan. What"s the

normal term of a loan that your bank has been involved in?

A: Well, 1let me give you ... there"s been a little
change in that, and that"s because of our inflation which we
don*"t seem to be able to control. It used to be lenders would
loan --and again--a variety of terms on ground lease loans. But
say you"re looking at a 20-yeor term, maybe a 25-year term of a
loan. But what the lenders do now is make the payments amortize
on either a 20-year basis, 25, 28, 1"ve seen 29. But they have a
balloon at the end of 15 years, and the balloon 1is there so that
if the money market- in other words, the lenders traditionally
got caught in four per cent when money rates are at ten. Now
they could never get out of the loan for thirty years. So, as a

compromise, they"re looking at ten years, 15 years, a balloon, so

-12-
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that at least they can look at the loan again. And then the
;Inature of the provisions, at least | have written for National
}Bank of Alaska, Washington Mortage Savings and Loan 1in Washington,
I are that then they have an option to continue the payout over the
'next 20 years or 25 years. It varies, but that"s one thing
| that®s ... 1"ve got to qualify my remark on. But, assuming
|]you"re dealing with a 20 or 25-year term, then the ten years you
would add to the maximum term of the loan. But, as | stated,
some of the New York life insurance companies, | may even have a
letter on this, we have a ... when we were doing the parking
garage, we had to put in a provision because our long-term commit-
jment wasn"t fully committed at that point to get enough term so
!we could make the loan to whoever came along, and | think it"s 80
per cent- there may even be a few that are 75 per cent. So, if

you have a 20-year term, you take in effect 20 per cent of the

20, which would be four additional years.

Q: Okay.
A: If you"re an 80 per cent lender. If you're a 25
1
Jper cent lender, they want five additional years. If you"re a 30

#
year loan, you"d have six years, 1if you"re a 75 per cent lender
you"re, well, you"re adding about eight years. If you"re dealing
jwith an Sé&L--savings and loan, federal- you"re adding ten years.

|
"if you"re doing with NBA, generally, obviously every lender where

"he"s got discretion makes exceptions. I think they generally
!
talk about ten years. They generally follow ten years. That*"s
-13-
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,been my experience.
Q: That"s very complicated and interesting. I don"t
iiknow it very well. If the state could ... if you got an applica-
tion for somebody with one of these state leases, and, 1 mean,
you looked at it on the basis of what you have said very possibly
they might say no, we can"t lend on this because we don"t know
Iwhat that rate is going to be in 15 years from now. It will have
changed three times by then. The rental rate may have gone up
quite high, so we
A: Yeh.
Q: You"d say, in light of the fact that there®s no
subordination, why, it would be difficult for us to loan on that.
iIf your loan was for 20 ears and if you were able to give thenm
testimony, the lender, the person who wanted the money, evidence
that no, we can"t loan on this unless we know that that rate 1is
lgoing to be fixed for ten years beyond the term of our loan, and
Ithey came back with a statement from the Division of Lands that
~we will fix it at this rate for the length of your loan plus 20

Jyears, then you would be able to lend on it, because you would

| know the rate. If that were possible.
A: Jes, that would eliminate that problem on rent.
Q: I presume you are TFfamiliar enough with what happens

in the (inaudible) office lending at that, that it was possible
{to got waivers, like thru June 22 of this last year, when it

Ibecame only possible to get waivers on residential property.

-14-
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n A: Yes. But that was PET land.
Q: That"s exactly right,

j A: (lnaudible) 1is maybe agood example, butbefore
that statute was passed | can assure you it was not that easy to
get the waiver. I think

Q: Do you know if anybody ever got one of those in

;those particular cases.

A: I don"t know.

Q: Do you know of anybody in your experience in the
3bank that applied for one?

A: No.

Q: Can the loans that the bank made that you"re aware

}of (inaudible).

I A: The loans 1 was involved in, no. I don"t think.

Q: How many loans, approximately, have you been

;involved in on state leases that don"t provide for subordination?

! A: On state leases, I1"ve been involved with, directly

“involved with two on PET land and I"m familiar with three or four

Jover there. I was involved 1in Inside Alasxa Tours®™ loan on their

hbuilding, and that to me wasn"t on commercial real estate, it was

ion the strength of the borrower, Mr. Kniesol, who was very well-

Tto-do by himself. I have been involved with other ground leases,

?unsubordinated ground leases, but 1 think those are the ones that

,you could call my most direct experience with the state. 1"ve
|

I been involved in the City of Kenai, the City of Anchorage, private
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parties.

Q: The loss of this opportunity for a commercial

developer to get a waiver is to make them more risky for your

gloan?
]
A: Yes, it does.
i Q: Now you also mention, | think you were referring

to a (inaudible) lease, the need for what you call "anchor"

j

tenants?

A: Well, 1 ... what | was trying to mention there was
that the condemnation provision which gives just the state the
Jright to build a road or use (inaudible) right-of-ways is too
jbroad, just by itself. In other words, you have to make some

5
hagreement that can be exercised rationally, and | gave you an

example of ... say you made a little shopping center- or a big
il
kshopping center--on state land. And you have Safeway and Pay N
"Save or LaMonts and Pay"N Save as your anchor tenants. If the
t

"state should just decide that it wanted to put a road through

there, you know, then that"s a negative factor in deciding to

%make the loan, because it"s more likely that the state will use
1 free right-of-way than right-of-way it has to pay for. Based on
1

jmy experience, and I think just common sense

Q: Okay. But now you would have loaned from the bank
:that amount of money you will (inaudible), or somewhat close to
that, I mean, if we

i A: Yeh. Well, 1 think the appraisers can tell you it

4 -16-
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"doesn"t quite work that way. I"m talking about commercial real
<estate. You Tfigure the income from the building or the project.

’:omw. You deduct the expenses, then you use a capitalization
7

/rate to get the amount that that project 1is worth in terms of
ii

mincome. Now it may cost you more to build it than it"s worth in
{income, so you wouldn®"t build it. But assuming that the income
!

fproducing ability of that building equals its construction cost,
:lor nearly that, then you"ve got the discount that you make in a
gground lease loan. You have the loan, the value ratio, and

Q: What 1is the discount <ecause you"re making a

Jground lease loan?

r A: Well, because
Q: What 1is the (inaudible).
A: Well, because on a ground lease loan you can never

get the appreciation of the land.

Q: You have a fixed discount?

A: Well, 1 ... it varies again by lender. But I°ve
"seen sixty-five to seventy per cent- this 1is on unsubordinated

i
fground lease loans.

Q: What v/ould be the range?

A: Sixty-five to seventy. Some may even go as high
|]as seventy-five -- it depends on the quality of your project,
iwhat kind of income it"s turning out. Whereas on a fee loan you
Jmight go as high as eighty. In fact under, 1 think, the state
<banking laws you can go up to eighty under the law. I mean,

-17-
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that"s ... you know, when you"re looking at construction, that"s
pretty dramatic. That ten per cent is, y"know ... that may be
what you need to make the project go. So, 1it, ah ... and when
you"re Jlooking at multi-million dollar projects, which in Alaska
more and more you look at, that stuff is very important.

Q: So you"re looking carefully at the 1income producing
aspect of it (inaudible)?

A: Right.
<

>

Q: Would it be unusual to loan more than the improve—
ments cost?
A: Ah, that gets involved again, hhen you say what

jjthe improvements cost, okay. It"s a mistake to have what they

r

call "hard cost"™ -- that"s the contract cost. Okay. And I won"t
i

.name the project, but 1°1l give you - this is a realistically -
1

%this is a true example. On a project in this tcwn that"s going
to cost - construction cost - seven million collars, the loan

has to be nine million dollars to take care of what we call "soft

cost". Architects, loan fees, special utilities, fixtures, other
'improvements, attorneys" fees. So, to answer you 7 question, you
have to loan ... you have to meet all these costs. I mean, the

buyer has to meet all these costs.

Q: So, in the event that ... let"s say that this was
ﬁa true example and that, okay, nine million dollars was lent, and
Iit's a seven million dollar structure on fee land whf;h the state
kcame in and

-18-
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A: Right.

Q: ... and condenmed 1it. Now the state would pay for
the cost ... the seven million dollars that the lender
ﬁ A: Well, hopefully, the state"ll pay for the nine
million dollars. Because these soft costs are costs you can say
go into the 1improvement ... are part of the 1improvement. But the
istate could go down to seven million dollars. They could say

Q: How much does it cost you to build that building?

A: The contract says seven million dollars.

Q: It might take litigation to decide 1i1t?

A: It would probably take litigation in proving that.

Q: How often (inaudil: e) . Let"s say you were able to
:get the nine million.

A: Okay.

Q: Well, let"s say you only lent the loan for seven
million.
) A: Okay .
I Q: Why ... Why is the subordination of the fee so

important if you get “t back from the improvements when that

|
easement went through?

A: Well, ok;"/. This 1is a changing area of law.
Until - and we ran into this on the parking garage - until this

| | -
"past summer our supreme court had not ruled as to what extent if

1

~any they were gonna®" recognize lessees. Ah, there s better

n

i

"recenc supreme court where they"ll ... decision recognizing lost
-19-
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profits. But wo don"t know how far that®"s going to go.

Q: (inaudible)
A: I can"t tell you the name of 1it, it was out of
I Fairbanks, it was on a bar. The guy had a bar and they started
to recognize lost profits in the decision. But there is such a

."decision. And up till then negotiating with the city, they
Adidn®"t want to recognize those values in a ground lease, and
jafter we had a supreme court decision it was easier tonegotiate
on that. But, we don"t know. I mean, we really don"t know what
recognition is going to be given to those values.
Q: (Inaudible)
A: I had understood up to that time they left that to
Ebe part of the award and then whatever agreement the parties made

lwith the Division and so forth.
I

Q: So, it would be incorporated from the state, but
ethe city ... as far as the city was concerned, what ... ?
i
A: Well, no
q4
| Q: I mean, it"s a supreme court decision.
A: No, I"m just saying as | understood the state"s

iipast practice it determined what the value of the land or the
#building they were, taking and that was their award. Now 1f that
building was leased, the state said, "Here"s the fair market
ivalue, that"s all I"m required to give to you. Now you people

jfight." And 1°m sure any of your appraisers who"ve been involved

in that kind of litigation will tell you how interesting it gets,
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Q: Now we"re talking ... I1*d like to think about the

case where the state 1is the

A: Right.

= -

Q: ... lessor. Then if there®"s a multiple ... if
il

;there®s multiple lessees

1 A»  Diviion.
I
¢ Q: ... then, of course, they would have to fight it
iout. That would depend on their subleases, and whatever they

A: Right. AIl I"m trying to point out 1is that that"s
§

jan area of law that is changing, that there"s really no definite
policy on it,and obviously chestate - you canexpect them to
take this position - isgoing totake thehardestposition they

*can to protect the state. I ... I don"t have any problem with
ethat. But, 1in some of these areas there are ... 1in other words,
you go to the California law ... they have gone through some of
"ethis litigation -- there are some set rules that you can agree to
that at least are acceptable to the financial community. We
really don"t have those rules set up in Alaska.

1

Q: In California would they be more likely to lend on
k

Jthe .. . with the use of improvements as security rather than

requiring the subordination of the lease?
o

| A: I ... 1 can"t tell you what California lending
If
practices ... California is unique in a lot of respects.
Q: I guess what 1 really don"t understand - and 1
i
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Fthnm you did explain it to, ah, me - is if we ... if a lender
fcan get seven million dollars out of improved ... the state is
going to pay you ... compensate for those improvements. Why is
the subordination ... (inaudible)?
i A: I don"t know how much the state ™ going to
jy"kncw, is the state gonna®" pay the severance damages? You take
the corner off of Safeway®"s building, and they lose the value
there; and you take fifty per cent. You know, it"s the severance
:damages to the whole project. Or, you build a planned-unit
1deve|opment — a nice housing project - you run a highway through
“the middle of it. Y know. That
Q: So then what you really need is
I A: ... dimishes. Well, sure, sure. I would stress

my solution is better planning before you start so that will

never happen.
1

Q: You plan it better.
y A: Right. And then as a second resort have a fair
J... And, I°'m not saying the state should get cheated or anything.
I"m saying a fair division of compensation. And that"s all 1
fadvocate. And so e;erybody's treated fairly, that"s all. Y*know.
Q: Thank you. And on the ... on this point about the
state being treated fairly ... 1 think that"s obviously what they
J--- the best interests of the state certainly ... the state is
?going to have to be served or we"re not going to be involved in
leases if we didn"t think it was. What ... I mean, a lawyer
-29.-
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"plays many roles, as you have in your long term of service in
|

g%nchorage. Could you assume now the role of a private attorney
Pand 1"m a person ready to, ah ... I come in and | have some
"property that 1 invested some money in, and | don"t see much of
u

Fan income from that property and 1 don"t need ... | want to set

rit aside, and, in fact, | think 1 want to set it aside for a long

;term - say a hundred years.
J A: Okay.

Q: And, further, let"s assume that we"re talking
labout forty years ago. And, I1°m going to rent it now - I™'m
%going to rent it to somebody for a hundred year term at three per
;cent. But in the year 2000 if the common rental rate in Anchorage

|is fifteen per cent, 1°d like to make sure that whoever®s going

jto benefit from that income 1is getting better than three per cent

[
iJor four percent, whatever 1 said, of the fair market alue. Now,

%you indicated the example of the bank, which is quite 1interesting,
1

Iwhere they may on a long-term loan lend at a low - at the going
irate -- 1| say, four per cent, and have a balloon payment at a

jcertain period of time. I think you said fifteen years would be
Za common one. And that doesn"t necessarily mean that the guy has

j"to pay it all, but then that part of the loan is renegotiated at
U

"the going rate at that time. Now, 1if the state was going to get
|

1

involved, 1if a person was going to get involved in a long-term
lease like this, what could they do that would be desirable

concerning the lease rate, so that there wculd not be such a
223
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windfall benefit to the person that picked up the lease in the

:beginning?

A: Well, one of the things I"ve told many ... 1
nmean, you"re*going to back the value of the loan, but ... the
Governor®s Committee has put a lid on the rent. Obviously, it"s
one ... y"know, you can"t have 300 and 400 and 600 per cent

'increases, but it would never go up by more than, say, 25 per

*

lcent.

Q: Put a lid on the per cent increase.

A: Yeah. Because that ... 1it"s either a fixed rental
#or ascertainable rental. Then it would be up to lenders to
]decide whether even that®"s acceptable. In the Penland thing -
gbecause I was dealing with the mobile home space - and we had to

show this to the state. Mr. Penney, 1 think, went to something
o

glike 25 lenders before he found one, and that lender was only

i

jgoing to go on a level tern. And that was over a period of,
"ey"know, Tfour, five or six years. So, ah, y"know, that asccrtain-
|

;able rent, putting the Ilid, may work -- hopefully will work -

i
,for most, but not axl.
|

5 Q: Well, what do you think if you®"re 1in a, ah, proper
[ |

ty value situation where the market value of a piece of property

could double in even as much as three months? I mean, would a 25

-

jper cent lid every five years seem reasonable as a maximum?

| A: Well, to me it does. Y*know, I"m trying to be
:impartial a little bit here. Y"know, 1 can see the state s point
¥
N
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eof view to say, "Boy, we want what every per cent that value goes
Jup we want some money for it." Okay.
Q: I"m trying to think ... and you said this 1is what

the bank does, too.

A: Well, 1 mean, they consider ... you know
| they"re trying to look at that. But, let"s look at the other
jcoin. If any leaseholder developed on fee land. Okay? Presum—

ably he"s paid at today"s prices and the land appreciates. By
upping the rent he never gets any benefit of the appreciation.
"And appreciation, of course, provides security for lenders, so
| the lender gets no benefit from that appreciation. In other

|
,words, | suppose you get philosophical then about market value.

|]You ... a year ago, you were doing ... or maybe two years ago

;h subdivision, and there was a great demand for housing. Okay?

I

;Imere just going like gangbusters. But, if you have a subdivision

Itoday, you don"t have it sold, you“"ve probably been talking to
your banker. So the vagueries of market value - trying to be
I

:... trying to answer your question ... are maybe not that kind of
concept you can pinpoint every second of the day. True, you

| know, 1 can understand that these -- especially in the last few
years -- we"ve had some tremendous increases in market value of
"land. But, alot of people too, you"ve got to look at their use
IOf the property. They build buildings for themselves - for

their companies. And those companies sometimes just can"t respond

to the inflation like the state can if it can just raise its



"rent, or maybe an attorney can- he can raise his fees. Y"know.

1But they can"t. They"re selling a product; they“ve got a lot of
ycompetition; and, y"know, all of those things go into figuring
market value. And, again, what"s in the public interest? You
know, 1it"s kinda" 1like taxes- everything that you put against a
person he"s gotta" try to pass on to the consumer and go out of
business.

Q: When you talk about the benefit of appreciation,
do you see as a philosophy of the private leases you look at the
fact that they start out at what the market will bear the first
year and then thereafter it"s ... it"ll be below what (inaudible)
were offering atthat point?

A: I think it"s been ... the lender®"s gotta®™ be
looking at them as a definite (inaudible) at maturity. Maybe
let me ... take the disaster situation. Y*know, you can say

ﬂTake the Calais office building- that®"s where 1 have my office-

i jokay. That"s a great project right now. Its full, good tenants
]

Iyou know. First-class tenant oil companies, title companies and
i

}iAIyeska. But two years from now, okay, when Alyeska®"s done,

fthey"ve got three or four floors they®"ve gotta®™ vrent, out. And

PWhmw the federal office building opens up that changes your whole

;market immediately, overnight. And 1 don"t know what"s going to
4
happen. And 1is that building then worth, 1in terms of let"s say-
1

and 1 have no reason to believe this and | probably shouldn t use

lit as an example--but, let"s say they had to going into Chapter

. 26.
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i XI or something. Is that building now worth what it"s worth
today? The answer 1is no. Because the market value concept
changes. Ah, and what is market value? Are you talking about

terms, are you talking about wholesale market value, or are you

g - -

talking about retail market value? Those are different. Market

= tt

value to a developer is different that what you and | expect to

=

! pay for one lot in the subdivision. So, maybe that word market
I
B value gets elusive both in a disaster situation and what level

Iare you talking about? At the development level? Or are you

L
Italking at the retail level?

Q: On this benefit of appreciation where the lease is

“renegotiated every five years to take it back into what the lease

I ——

market will bear, wouldn"t the lessee have the benefit of appre-
J]ciation as soon as the market started going up and land developers

"in three months can start getting some benefit from (inaudible)?

é A: For how long? For four years, three years?

B Q: Well, wouldn"t he have it ... wouldn®"t he have it

Euntil the next adjustment to take it back to market value?

F A: Well, generally not, because his people that lease
Ifrom him .. Let"s say he builds a building to lease. Okay?
They want their fixed rent as long as they can have 1it. You

q4

iknow.

s Q: But what he v/ould give 1is not the same curve, |

suppose he would change his...

1 A: He would try... obviously he would try to pass

-27-
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-through the increases that he could.

i Q: If he did have anybody on the property he would be
i

|
getting the benefit of leasing land at less than the actual

ﬁleasehold interest for at least four years, | presume.
I
A: He, he might. He might, if he cor ,d. It depends

on his terms. You know, a person in 1970, 71or 74 could have

made terms for a ten-year lease, not thinking there was going to

be abig increase in rental. And he"s locked in. I mean, he"s
dead.

Q: Well, let"s say it's, ah, let"s...

A: And he can®"t renegotiate these.

Q: Let"s look at the state lease. Would, wouldn®"t
there be for every five years ... 1it"'s a 55-year lease, and every

ifive years it comes into the market (inaudible) .
i

A: Right.

Q: Then, if the market continues to go up as it has,
iwould he be renting for at least four years below the market
:rate; and, so, wouldn®t that be a favorable deal for him?

] A: No. No, no. Oh, I don®"t think so necessarily.
Eln other words, let"s say he made a lease 1in "74 for ten years.

1He agreed to.
t

i Q: But let"s say it"s (inaudible), and every five
!years._
[ |
A: Well, no. I*m talkin® about the owner of the
|
building. In other words, one measure of market value to him is
i
-28-
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|what can he rent the building out at. Okay? Or rent out part of

i

I*it. He rents it out. He agrees for ten years to a certain term.
JThe state comes 1in and with this rather huge increase. It's
something he can"t pass on. So what. .. I mean, what"s the
market value to him? Y®know, he might have a ... |1 heard testi—
mony 1in one of the governor®s ad hoc committee work ... somebody
had, ah ... they were makin® money on a lease. You know, it
didn"t sound like an outrageous profit from land. And because of

the rent increase they"re losing money. And they"re ... they"re

tied into a big term.

Q: Well, for example, youprobably do...

A:So, if you were gonna“ say, "What"s the market
value of your lease, Mr. Jones?", and he says, "Well, it's a
jgreat deal, I'm only losing $12,000 ayear." What are you gonna”

7
lipay him for it? What are you going to pay for a $12,000-a-year

gloss? YT"know, the state doesn"t reflect those things in 1its

4
"appraisals, 1 don"t think.

: Q: Sounds to me like what you might be saying 1is

j that, notonly would you find it difficult to loan on such a
Jlease that the state has, but you would ... you would probably
inot be inclined to enter into such a lease agreement yourself.

- A: I would find that difficult, yes. I mean, realis—
rtically, you know, 1if you"re talking about big projects- multi-

jmillion dollar projects- boy, you know the lender®s gotta® look /

]
.at those things.
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Q: I sure appreciate vour testimony on this. I"m

I

Lgonna have to point away (inaudible)

4

| A: Okay, John.

. Q: And, ah, | T sure that it"s also been very valuable
Ji

i to the ad hoc committee. We"ve been... Some of the things we"ve

'been talking about have hit specific words and | want to make
jsure that 1 know you meant 1in the beginning of your narrative you

Pindicated that the regulations are inadequate defaults, and then
i

tilater on you mentioned provisions. Alright. Were you talking
Tabout the paragraph in the lease when you stated ... when you
zsaid that? I believe you said that.

T A: I"m referring to the regulations.

f Q: Alright. Which one are you specifically talking
iabout?

; A: Let me see what we"ve got 1in here. I at one point

#ihad these regulations in this file, but if you have them 1 can

»
# #
:point them out to you. Yeah, I1"ve got it. Not necessarily

readily. Okay, ah, when you talk about defaults, 1if you look at
i

ill AAC 58.540, that®"s what 1 call the DL-50 form, which 1is this
i *

]two sentence Tform that is supposed to protect these somewhat
jlarge loans. Maybe it"s right that the bank accuses me of writing

UDtoo much, so they like to keep it concis

;- So maybe they like
I

I'that form, I don"t know. But, anyhow, you look at the assignment
,provision. You have to use that form. And that form to me,
l'representing lenders, is adequate. Okay? I mean, 1 can say that
| -30-
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%
'lcommittee that (inaudible). I referred them to ... there"s about

Ethree good books on ground lease practice, that | thought he
,Should look at. Then look at the rights of mortgagee or lien-
Tholder, 11 AAC 58.590. Okay? And notice of default, 11 AAC
=58.570.
lh Q: What specifically about .590, would you make
i=reference to?

A: Well, in .590 it says that in the event of cancel-

jlation or forfeiture of the lease, okay?

Q: Um-hum.
il A: The holder of a suborted mortgage, conditional
gassignment——l haven®t figured out what that is- or a collateral

#

"assignment--well, the collateral means more to me- will have the

|
jsubject to the same terms and conditions as the original lease,

option to acquire the lease or the unexpired terms thereof,

jokay. Number one. And some of these leases have some peculiar
t
|,conditions in
|.
i
/Subdivision, but the lender comes in, and a lender really can

em. I don"t know whether they do in the Industrial

Jcure things with money. I mean, you know, that®"s one thing
generally a lender has, is money. But, if the lessee was supposed
to do something that has to be cured, ah, then... Let"s say he

:does. In other words, he has to assume the obligations of the
ilessee. That"s difficult, number one. What 1 call "non-monetary

r
defaults.”
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If the obligations are more than paying money.

Right.

If, for example, you're thinking of something
specific.

A: Well, let"s make it like if you had to put 1in
sewers, and you hadn®"t put in sewers. Or, he was supposed to
build something for the state or put in a beacon. He hasn"t done
those things. And, you know, one, can he do them? Is he capable
of doing them? I gather some of the- I'm not talking about the
Industrial Subdivision, but some other leases that I"ve heard
about--have some peculiar provisions. I mean they"re peculiar in
the sense that they®"re particular to a certain project but not
generally applicable. So, you"ve gotta®" comply with those. So,
anyhow--and I"m not sure how the state does all this, 1"ve never..
I don"t think they®ve really thought it through. But, you go

back to 11 AAC 58.560, you can cancel 1it, basically, on 30 days”

notice. Okay? And let"s say one of the things that you"re
cancelling for is the input into sewers. Well. ..
Q: But does it say mutual ... doesn"t it say mutual

in this agreement? It can*t be unilateral then at all, can it?
A: Well, for a default- I"m talking about a default-
the guy 1is defaulted. He was supposed to put in sewers by July
1, 1976 and didn"t put it in; we got the loan; you try tc cancel
it. Okay. You cancel it in the middle of the winter; he says,

"Well, I had trouble with the borough, etc., give mo some more

239.
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time." You give him some more time. The lender doesn"t know. |

mean, he can ™ come in to really take over if you read literally

.590. "Cause you can ... the lender can only come 1in and assume
that lease if you cancel 1it. You never cancel, that creates an
ambiguity that I think is unnecessary. So, what 1 try to write

into my assignment forms is a provision talking about what happens
if we take over by reason of foreclosure, judicial or non-judicial
Okay? In other words, the reality of the lending industry is we
come in on foreclosure, not when you cancel the lease. And you
don"t- I"m saying you, but 1 mean the State of Alaska- never
dresses chat question.

Q: Is forfeiture ... it says forfeiture, too ... 1is
that closer to default than

A: Wi. es forfeiture mean? I mean, 1 don"t know
what. .. The word cancellation | understand. But, 1f you cancelle
and forfeited the lease, how can you tell me to assume a lease
that"s not in existence? I mean that ... 1it"s ... the language
isn"t even accurate. How can you assume you cancelled

Q: Well you have acquired. Let"s say you"ve acquired
the lease, so you acquired... I mean, whatever happens that
lease goes back to the state, wouldn®t you think that then you
have a right to acquire that lease. Doesn"t that... Who has 1it,
then? Doesn"t... It says you have the right to acquire...
(lnaudible.)

A: I think we could agree that the words could be
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more precise, without arguing the point.

Q: As far as curing the default, one of the things
that is required of all leases in .510- 58.5107

A: Um-hum.

Q: Is on use utilization. And, there it says that
failure to make substantial use of the land (inaudible) within

five years shall, on discretion, constitute cancellation.

A: Um- hum.
Q: I presume if you lose ... if you did lend money,
though, you would make sure that there was ... it was going to be

used for the purpose that it was applied so that, at least as far
as Alaska Industrial Subdivision is concerned here, have you ever

been concerned with anything other than payment of money for a

A: Yes, in Tfact we were concerned with that with the
Penland development, and | was supposed to
Q: Well, 1 know that, but 1 was just wanting to talk

about Alaska Industrial Subdivision.

A: No. Okay, well 1...

Q: You have been concerned about...

A: It"s the same kind of problem. Let me explain the
problem. Ah, the land out there might have certain zoning restric—
tions or utilization restrictions. In other words, apart fronm

the state there might be some zoning or some other restrictions

placed on the land. Another problem we"ve had, like with the
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Penland lease ... there®s no provision for the ground lessor to
file an estoppel agreement, although 1 always require it. |
write it into the ground lease. I said in granting and approving
this assignment the State of Alaska says there are no known
defaults. You know, that®"s the only prudent thing to do, is make
them commit themselves in writing that there aren®"t any. And 1
tell "em to go ahead and check 1it, too. “Cause we don"t wanta“
make the loan if there®"s defaults. And obviously we don"t want
the state, the day we fund atwo or three million dollar loan, to
come back and say, "We"re cancellingthe lease.”™ Y"know.

Q: Are you aware at this time of any permanent action
required of any lessee on a parcel of Alaska Industrial Subdivision

lease (inaudible).

A: I"mnot aware of any. I"m just suggesting that
that"s a problem and can be a problem. In other words, when 1
get a loan package from the bank, the bank says, "We"re going to

make X loan on this property, you put the paperwork together."
So I, y*"know, I*Il go over to the state lease file and read it
and talk to the state lease people, y“"know the administrators of
the program and say, "Do you know of anything wrong," and "What"s
your view of the project?" and, y"know, check with the borough,
or the municipality, now.

Q: I really didn"t understand that when you first
explained, 1 think 1 do now.

A: Okay.
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Q: One other thing related to that which you mentioned
is preference and assignment lease form that is required to be
used ... and you used the words required to use ... and then
lookingat .540, it does say that application for assignment
shall be made in writing to the director on forms with the assign-—
ment of lease or attach a copy thereof. Now you have 1indicated

that you have prepared a better assignment and have had that

approved. ..
A: I"m not saying it"s better, but at least...
Q: No, no, well 1 mean longer...
A: It was longer.
Q: It was more satisfactory to you?
A: Yes. More confortable, at least...
Q: Doesn"t that seem to indicate that this DL-50,

although it"s called an assignment of lease 1is an application for
the assignment; and, if it"s approved it should reference some—
thing else, such as you or a private attorney might prepare to
make it a better collateral assignment for that...

A: If you"d review the files that the lenders have
filed you"d find a variety of attempts to solve this problem.
And they vary. I mean, each bank has been different. AL 1'm
trying to point out you is that that- if you read that regulation

literally 1 suppose you could read that"s all you could ever have

in there. I"ve read it and add things that aren"t otherwise
covered 1in here. And, all 1°"ve advocated to the Governor®"s
-36-
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Committee, and maybe even this panel, 1is that there has to be

;some flexibility lending make

in there to make what we call in

; the lease bankable.

! Q: * There was... At least you were able to persuade

I, ...coi rected there was enough flexibility to make your (inaudible
A: Well they, y"know, you give "em to them, you don"t

largue with them. You say, "This is what we need to make the

loan, you sign it."If they sign it 1 figure they e bound by

it. But, you know, I recognize and advise the clients, well,

they can argue the other way. The big thing in any real estate

Jtransaction- | think any attorney who does a lot of it will tell

you— and this has been a big problem in Alaska. We have absolutely

jJno certainty 1in our law or our procedures or our practices.
3

, know. And that"s what hurts Alaskans.

You

We pay an extra penny, |

mean an extra point 1in

interest- not solely because of that, part

of it is our 1isolation. But lenders have told me outside of this

Istate. "Lookit. We"re fifteen hundred miles away from you,
L |

we"re based in Seattle--1"m talking about some f these big

iones—-—-and you people have no certainty 1in your law. Absolutely

Ino certainty in your

law or your procedures.™
i

Q: And because of that it should be defined more

Especifically?
i

A: Yes. Yes, uh-huh. Sure. IT the lender comes in

.and he feels comfortable with your procedures and practices,

y"know. Then that®"s gonna®" allow development. And if he doesn't

feel comfortable, then 1 think it"s going to be charged to him.
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BY MR, MIDDLETON

Q: It"s past noon already, and 1°"d like to complete

Mr. Hoge"s examination. I just really have one question. Ah,
[
..with respect to, ah, the rental provisions in the state leases.

}Ah, let"s. .. And more particularly the one"s that resulted from
i;the reappraisal ... let"s kind of draw, ah, make a hypothetical
;here. Ah, y"know, assume that there perhaps had been an under—>
evaluation for the purpose of this question. That in fact the

T

/rental payments were lower than they should have been considering

Ithe standards that have been set up.

I A: Urn-hum.

Q: i.e. , appraised value based on the fair market
!value, or appraised rental based on fair market value. Ah, and,
then assume that there was ... there was what you might refer to

t
ias a correction of that, coupled with a tremendous jump 1in real
P

t
estate values generally in a certain period of four or five

[ |
years. Ah, would the bank be quite so concerned by the dramatic

Tincrease?

A: The answer 1is that they would always be concerned.
JNow, how adverse that would be would depend upon, ah, what the
|particular loan transaction was. If the transaction were one

J
that, say there couldn"t be a dramatic increase 1in rent necessarily.

Kk
IIn other words, it depends on your lease. Some of these leases,

lah, like a Safeway lease or that. The ones 1"ve seen, they've
1

"got a base rent and they go on profits. Okay. I ... 1 mean
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percentage of sales and volume. That, coupled with a dramatic
Eincrease of the underlying ground lease- and that is also reflect-
jive of another thing that®s going up, is that the real property
itaxes presumably are going up. This is, |1 understand, although 1
;got into this again with the parking garage. The municipality
has a variety ... has used a variety of methods ... it's not
legally committed to one over the other ... of evaluating these

iJground lease projects. Y*know. And that®"s a whole “nuther area,

iBut, to answer your question directly, Mr. Middleton, 1 think
i

[.one, yes, it is of concern. Two, it depends on the project- how
L

Ibig a factor that would be.

r Q: Well, what I"m... What 1°m getting at is they

all, 1look, they jumped this rental payment six, seven hundred per
| #
Icent and, and, God knows, they®"re gonna®" do it every five years.
L

iY'know. When the truth of the matter may be, Gentlemen, that
tthis is a one-time thing, resulting from, y*know, these two or
three Tfactors. Specifically a possible undervaluation. A tremen-
dous jump in real estate prices, y"know. In other words, an
q
increase in ... of the market value. And that 1in five years you
may see ... Yyou may see a reversion to the trend that- you weren"t
;here-but the earlier trend in the rental adjustments was ... was

I
[substantial, but not 1in the neighborhood of six or seven hundred

(per cent. It was maybe fifty per cent over five years or some—
thing like that. People felt they could live with 1it.

A: Obviously that"s a judgment thing, but 1 just
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ﬂremember reading in the Alaska Land Lines, put out by the Division
,0f Lands- a very good publication, |1 recommend that everybody get
I

"it- but, they were talking about the speech of the governor gave

Lprecently. And, | don"t have the correct figures, but he was

[ ]
gpointing out that of all the land in Alaska maybe one per cent is

din private ownership. And then, I don"t know what small per cent

.is in Anchorage. You know. And the trend that 1 see in Anchorage

[ ]
Jis everybody wants to live in Anchorage. Maybe people want to

ilive in the capitol and the valley. Obviously, theia®"s more

jdevelopment in that area. But, I don*"t ... 1 guess 1 don"t see

i
the trend that you might see, but you may be right, y"know. That

, it may normalize out. Maybe people will move to the other side
L
of the inlet and develop their warehouses in other places. But |1

idon't know that.

Q: Well, I"m just concerned that maybe the bank and
r
Jthe lenders ... the banks and the lenders are saying ... are
getting nervous about a six or seven hundred per cent increase

I
that may not be really something that can be projected as a

trend. And they may get all nervous about this. Obviously,
1
"y"know, the provisions of the lease are there.
i
. A: Yeah.
i
- Q: And they®"re concerned about that. But, is it
1

simply because this one time, you know, we"ve seen a really very,
1

very dramatic 1increase?
1

A: Well, that could obviously be. But it is, y"know,

-40-

AGO 885827 “K



|
part of all of this is in Alaska- and 1 think this may have come

out at the qovernor®s committee the day I was there- y“"know we
Haccepted ... I"m sure banks made loans on these ground leases and

1
i,never questioned them. They just ... things went along. The

ﬁrental increases were always moderate, and you just accepted that
ias a way of life. Now, 1 think with the Penney matter, the
"Teamsters matter, this matter, and the general increased value,
iy"know, you"ve awakened the lenders and say, "Oh, we"re not

gonna® get 1in that.”™ Y"know, whether itis gonna® go up or not,
;because you"ve gotta®" say, "God, it went up six hundred per cent
{%his time, 1is it gonna® go six hundred per cent again?"™ And
.1"ve, y"know ... |1 don"t know that that®"s gonna®™ always happen.
God, 1 hope not. I really do. But, ah, y°"know the lenders gotta
}be saying, "What kind of people are we dealing with?" Y"know.
;If they can always change the rules, then you®"ve taken out of

1
lending--at least on state ground land- the certainty that you

Ineed. Especially when 1it"s unsubordinated. That"s what really
hurts the lenders. If it was subordinated, then, y"know, the
lender. .. The lender will always know he"ll get his project back

iif the state ever pushes too hard on the rents. But, when he

idoesn't have that subordination, that ... that"s where he"s

jgotta' really have certainty. He"s gotta®™ know what his relation—

}ship is.

Q: Alright, 1 don"t have any more questions.
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IBY CLIFFORD GROH, ATTORNEY REPRESENTING INDIVIDUAL LEASEHOLDER
i
Q: Very, very quickly I would like (inaudible) . But,
1
er. Hoge, there®s some discussion by the Attorney General about

{the benefit of the appreciation the lessee has because there’s
i

jbeen an appraisal and then there®s not another reappraisal for

[

"[five years, there"s a benefit to the lessee in some fashion. But
] _ ] oL
Mthere"s really nothing the lessee can do with that appreciation,

i
jis there?

A: No, | ... I... In terms of a five-year ternm,
Jthere®s not enough ... there®"s not enough time to get any benefit
"fout of it.
n _ i
] Q: Well, he can"t sell it. He can"t buy it. He can
P

lendeavor to renegotiate his lease, if he"s successful 1in doing
L
1so, but as you and I know it"s a very difficult proposition.

r A: It is difficult.

Q: Okay. Now, there has been some confusion in this
ithearing among some of us about the basic difference between a
sfubordination and a so-called collateral assignment. And let"s

~you and I see if we can straighten this up. Okay. In a subordin—

ation, what really happens 1is the lessor agrees that the lender

i |
imay have the fee if the lessee defaults. Is that correct?
! A That"s right.
i
J Q: Okay. Now in an assignment, or a so-called "collat—

eral”™ assignment, all that really happens 1is that the lessee

assigns to his lender his ... gives the lender the right to cure
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ithe default if there"s a default?

A: That"s true.
Q: And that 1is the basic difference?
A: Yeah. It*s more dramatically. In one case on

Jsubordination the lender®"s getting the asset, and on an assignment
i

he"s really getting a liability, potentially.

1

Q: Right.

A: In other words, the potential liability is he"d
have to cure the defaults, assume ... pay the rent on the ground
lease.

Q: And any suggestion that the two things are equiva-

|
klent just isn”t, ah, legally correct?
I
A: No. No, they ... both in lending and law, they"re

I *
about 180 degrees apart ... maybe not quite that.

BY MR. GISSBERG:

Q: Well, would you take one that had no subordination
and no collateral assignment?

A: Well, you wouldn®"t ... | mean, you wouldn"t be...
Well, 1°m sure the Controller of the Currency would be putting
you in jail if you evei made a loan like that. I mean, you“ve
gotta® have at least the assignment of the ground lease, unless
you"re a charitable institution, and banks, believe me, are not.
I don"t say that facetiously, they"ve gotta®" make a profit. You

don"t... What you would be doing is saying, here, 1°m gonna“
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lend five million dollars. Build a building on this property.

The state comes along and cancels the gound lease, gets the
property. Even though they®ve got this permission that you can
move the 1improvement in 30 days, but you"re not gonna®" remove a
parking garage. You"re not gonna®" remove any kind of five million
dollar building. So, in effect, the lender®"s made a charitable
contribution, because he"ll never get his building back, and

he*lIl never get his security. He"s gotta have at the minimal the
collateral assignment, and much preferred is lease subordination.

Much, much preferred.

Q: Could you have a subordination on the leasehold
interest. That"s the collateral assignment?

A: No, that"s meaningless, because you"d still have
the fee interest. I mean, that... You can have-there®"s another

word for it that doesn®t come to mind--a partial subordination
thing, but it wouldn®"t be realistic, nor, | don"t think, applica—
ble in terms of what you"re dealing with in state ground leases.
In other words, the state either, y"know, the state probably is
at this point not going to subordinate? and, if it"'s not going to
subordinate, then it has to take care of these other problems.
Q: Is subordination always included in collateral

assignments?

A: Ah, yeah, 1"ve done one like that. "A" owns the
fee. "A" leases to "B", a developer. Ah, developer "B" Ileases
to "C". Well, you wouldn®"t have it in terms of the state ground
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|
Tlease, but in that situation the developer will assign his tenant

J leases to the bank as security for the loan. Ah, the ground
Flessor may subordinate to the loan. Y*know, "A"™ will subordinate
%to the lender, and "B" will also be assigning his leases, but you
ﬂwouldn't have it on the same lease, you"d have different leases
}in order to accomplish it.

MR. MIDDLETON:

Q: Okay, anything further? Thank you, Mr. Hoge.

A: Okay, thank you.

END OF TESTIMONY
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< ALhSKA INDUSTRIAL SUHDIVI5MON LEASEHOLDERS ASSOCIATION

Effect Ol senate bill #is«i On my property located block 1, lot 7a, m.aska
INDUSTHIM. SUBDIVISION. LOT SIZE APPROXIMATELY 64,000 SQ. FT. APPRAISED
AT $65,0-10. 00 TO BE REAPPRAISED 1978.

% INC % ORIG NEW APPRAISED LEASE ACCUMULATED COST
TEP.M TERM VALUE VALUE PAYMENTS TO LFASFE
0 % l0% $ 65640.00 § 5251200 § 52,512.00 gy
1015 5% 150k 98,460.00 39,384.00 91,896.00 -T
Totsa0 s 28 147,690,00 59.076.00 15087200 9
“T025  sm 375% 22153500 1 88,614.00 239,586.00 ¢
25-30 5% 506.25%  332,302.00 132,920.80 372,506.80
30-35 5% 750.38%  498,454.00 199,381.60 571, 888.4 0
35-40 5% 1,130.07%  747,686.00 299.074.40 §70,962.80
L 4045 S0%  1,708.61%  1,121,531.00 148,612.64  1,319,575.44 1/
% 4550 s 2562.02%  1,682,301.00 672,920.28  1,992,495.72
©50-55 s 3.sae.38%  2,523,451.00 1,009,380.40  3,001,876.12
—mm-\/

1. Above is MINIMUM

2. Rates are compounded
J 3. When lease finished, leasee will have paid 45,73 tines value .
(3,001 ,876 t 65,640) v
P r 1
mu)/
- je
fuim
[

ATTACHMENT "C"
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THE PRECEDING PAGES WERE TREATED AS
A UNIT IN THE ORIGINAL FILE.
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