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S U B J E C T

TO:

FROM:

P r o p o s e d  SCS CS for HB 477 

Senator  K a y  P o l a n d
Chairman, Senate R e s o u r c e s . C o m m i ^ t e ^

James L. B a ldwin 
L e g i s l a t i v e  C o u n s e l /

I h a v e  b e e n  d i r e c t e d  to p r e s e n t  a m e m o r a n d u m  d i s c u s s i n g  the 
c o n s t i t u t i o n a l i t y  of l e g i s l a t i o n  s u g g e s t e d  by the Joint  
F e d e r a l  - State L a n d  Use P l a n n i n g  C o m m i s s i o n  for Alaska.
The C o m m i s s i o n  w o u l d  permit the d i r e c t o r  of the d i v i s i o n  of 
lands to grant a p r e f e r e n c e  to local r e s i d e n t s  to p u r c h a s e  
state land b y  lottery w h e n  land l o c a t e d  n e a r  t heir r e s i d e n c e  
is o f f e r e d  for sale.

A  local p r e f e r e n c e  r ight es tabl i s h e s  a c l a s s i f i c a t i o n  a m o n g  
state residents. The c l a s s i f i c a t i o n  d i s c r i m i n a t e s  a g a i n s t  
n o n - l o c a l  r e s i dents to the extent local r e s i d e n t s  do not 
c o mpe te for state land e q ually w i t h  n o n - l o c a l  residents.

Tradit ionally, w h e n e v e r  a s t a t u t e’s c o n s t i t u t i o n a l i t y  has 
b e e n  challenged, the courts test the v a l i d i t y  of the s t a t u t e  
u n d e r  e ith er the "ration al basis s t a n d a r d "  or the " c o m p e l l i n g  
state interest standard." The U n i t e d  Stat es S u p r e m e  Court 
a n n o u n c e d  the r a t i o n a l  ba sis s t a n d a r d  in F.S. R o y s t e r  G u a n o  
C o . v. V i r g i n i a , 253 U.S. 412, 415. The Court e x p l a i n e d  
that for a statute to survive j u d i c i a l  s c r u t i n y  u n d e r  the 
r a t i o n a l  basis test:

[It must] be r e a s o n a b l e  not arbitrary, and m u s t  rest 
u p o n  some g rou nd of d i f f e r e n c e  h a v i n g  a fair and s u b­
stantial r e l a t i o n  to the o bject of the legislation, so 
that all persons similarly c i r c u m s t a n c e d  shall be 
t r e a t e d  alike.



S e n a t o r  K a y  P o l a n d
P a g e  2
A p r i l  17, 1978

W h i l e  u n d e r  the " c o m p e l l i n g  state i n t e r e s t  s t a n d a r d , "  the 
c l a s s i f i c a t i o n  w i l l  w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y  only 
u p o n  a c l e a r  s h owing that "the b u r d e n  i m p o s e d  is n e c e s s a r y  
to p r o t e c t  a c o m p e l l i n g  and sub sta n t i a l  s tate in terest."
O r e g o n  v. M i t c h e l l , 400 U.S. 112, 238 (1970). T h e  courts 
d e t e r m i n e  w h i c h  s t a n d a r d  of r e v i e w  to a p p l y  a c c o r d i n g  to the 
type of p e r s o n a l  right that is b e i n g  i n v a d e d  by the s t atute 
u n d e r  review. If the r ight is c h a r a c t e r i z e d  as "fund amental", 
the c o m p e l l i n g  state i nterest s t a n d a r d  o f  r e v i e w  is applicable, 
w h i l e  invasions  of other n o n - f u n d a m e n t a l  r ights o f  c i t i z e n­
ship are r e v i e w e d  u n d e r  the r a t ional b a s i s  s t a n d a r d  of 
review.

T h e  A l a s k a  S u preme Court has further r e f i n e d  the rational 
b a s i s  s t a n d a r d  by demanding that the l e g i s l a t u r e  create 
classes  that l o g i cal ly relate to the o b j e c t  of the legislation. 
I s a k s o n  v. R i c k e y , 550 P . 2d 359 (Alaska 1976). This a p p r o a c h  
was p r e s u m a b l y  a d o p t e d  out of f r u s t r a t i o n  w i t h  the pres ent 
s y s t e m  o f  c h a r a c t e r i z i n g  the rights a f f e c t e d  and then a p p l y i n g  
e i t h e r  o f  two standards of r e v i e w  - one that is n e a r l y  
i m p o s s i b l e  to satisfy (compelling state i n t e r e s t s  standard) 
a n d  the o t h e r  that is e a s i l y  s a t i s f i e d  (rational basis 
s t a n d a r d ) .

In a d d i t i o n  to the standards j u d i c i a l l y  imposed, the A l a s k a  
State C o n s t i t u t i o n  contains general r e q u i r e m e n t s  s p e c i f i c a l l y  
a p p l i c a b l e  to the disposal of n a t u r a l  r e s o u r c e s  o f  the 
s t a t e .

T h e s e  r e q u i r e m e n t s  are:

(1) A r t i c l e  VIII, Section 2 w h i c h  dire cts t he l e g i s l a t u r e  
to p r o v i d e  for:

"... the utilization, d evelopment, and c o n s e r v a t i o n  
of all n a t u r a l  resou rces b e l o n g i n g  to the State, 
i n c l u d i n g  land and waters, for the m a x i m u m  b e n e f i t  
of its p e o p l e ." (emphasis a d d e d ) ; and

(2) A r t i c l e  VIII, Section 17 w h i c h  provides:

Laws a n d  regulations g o v e r n i n g  the use or disposal 
of n a t u r a l  re sources shall a p p l y  e q u a l l y  to all 
p e rsons si milarly s i t u a t e d  w i t h  r e f e r e n c e  to the 
subject m a t t e r  a nd p u r p o s e  to b e  s e r v e d  by the law 
or regulation.
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THE COMMIS S I O N ' S  P R O P O S A L

T h e  p r o p o s a l  p r e s e n t e d  b y  the C o m m i s s i o n  amends AS 38.05.055 
b y  a d d i n g  a n e w  subsection to read:

"The direc t o r  m a y  limit q u a l i f i e d  a p p l i c a n t s  in a sale 
of l a n d  b y  lottery to residen ts of the local area."

T n e  c o m m i s s i o n  u r g e d  the following j u s t i f i c a t i o n  in support 
of its proposal:

"This a u t h o r i t y  w o u l d  be useful  in cases w h e r e  there 
was an i d e n t i f i e d  n e e d  in the area for addit ional lands 
for ho mes and cabin sites for local people. By l i m iting 
q u a l i f i e d  purchasers to local residents, the direc tor 
c o u l d  preve nt the sale o f f ering f r o m  b e i n g  p r e e m p t e d  by 
s p e c u l a t i v e  purchasers from outside the local area."

T h e  p r o p o s a l  was submi t t e d  in c o n j u n c t i o n  w i t h  another 
p r o p o s a l  to reduce the durational r e s i d e n c y  requir e m e n t  
c o n t a i n e d  in H B  477. A f t e r  r e c e i v i n g  a d v i c e  f rom legislative 
c o u n s e l  that all durational r e s i d e n c y  r e q u i r e m e n t s  are 
c o n s t i t u t i o n a l l y  suspect, the commi ttee h a s  indicated u n w i l l i n g­
nes s  to s u p port a durational r e s i d e n c y  r e q u i r e m e n t  of less 
t h a n  three years as prese ntly c o n t a i n e d  in HB 477. The 
C o m m i s s i o n ' s  p r o posa l as drafted lacks s p e c i f i c i t y  since no 

| b o u n d a r i e s  for the local area are set, n o r  is there a
d u r a t i o n a l  r e s i d e n c y  req uir e m e n t  in the local area as a p r e­
co n d i t i o n  for quali f y i n g  for a local prefere nce. The R e s e a r c h  
D i v i s i o n  of the L e gisla tive Affai rs A g e n c y  was r e q u e s t e d  to 
d e v e l o p  a factual survey of the d i s t r i b u t i o n  of state land 
in d i f f e r e n t  localities of the state; that report is a t t a c h e d  
for y o u r  review. The pur pose of this s u r v e y  is to determine 
the e x t e n t  to w h i c h  residents currently r e s i d i n g  in different  
r e g i o n s  o f  the state w o u l d  be a f f e c t e d  by g r a n t i n g  p r e f e r e n c e  
r i g h t s  for local land offerings. It was felt that the 
d i s t r i b u t i o n  of available state land m a y  c ause inequ a l i t y  in 
o p p o r t u n i t y  for the purch ase of state lands for residents 
r e s i d i n g  in a locality where state land is in limited 
supply. The survey seems to support the c o n t e n t i o n  that 
the C o m m i s s i o n ' s  pro posal creates a class of state residents 
w h o  w o u l d  always have a second p r i ority p r e f e r e n c e  right or 
at least h a v e  less o p portun ity to e x e rcise  a first prior ity 
p r e f e r e n c e  r ight than other state r e s i d e n t s  who reside in 
areas of the state where  there is an a b u n d a n t  supply of 
a v a i l a b l e  state land.
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L O C A L  R E S I D E N C Y  R E Q U I R E M E N T S  A N D  THE D I S P O S A L  O F  STA TE LAND

T h e  U.S. S u p r e m e  Court has long r e c o g n i z e d  that the freedo m 
to t r avel t h r o u g h o u t  the U n i t e d  States " u n i n h i b i t e d  by 
statutes, rules, or r e g u l a t i o n s  w h i c h  u n r e a s o n a b l y  b u r d e n  or 
r e s t r i c t  this m o v e m e n t "  is a right of n a t i o n a l  c i t i z e n s h i p  
b u t  that r i g h t  is n o t  a f undamental r i g h t  u nless  a r i g h t  to 
r e c e i v e  a b a s i c  n e c e s s i t y  of life is also impaired.
M e m o r i a l  H o s p i t a l  v. M a r i c o p a  C o u n t y , 41.5 U.S. 250 (1974).
It c ould be a r g u e d  that there also exists a r i g h t  to f r e e d o m  
of travel or m i g r a t i o n  w i t h i n  a state w i t h o u t  u n d u e  d i s c r i m i­
n a t i o n  b e t w e e n  rights and remedies  a v a i l a b l e  to s tate residents 
w h o  c h oose to do so. The p i v o t a l  issue w h i c h  determin es the 
s t a n d a r d  of j u d i c i a l  r e v i e w  is w h e t h e r  or not the r i g h t  to 
p u r c h a s e  state la nd by state r e s i dent s is a "basic n e c e s s i t y  
of life" to j u s t i f y  the c h a r a c t e r i z a t i o n  of that r i g h t  as a 
f u n d a m e n t a l  right of citizenship. T h e  A l a s k a  S u p r e m e  Court 
has in three out of four cases struck down d u r a t i o n a l  r e s i d e n c y  
re q u i r e m e n t s  a n d  has done so by a n a l y z i n g  the i n v a s i o n  of 
pe r s o n a l  rights on the b asis of the right, to t r ave l and has 
not i m p o s e d  the a d d i t i o n a l  s t i p u l a t i o n  that the r e s i d e n c y  
r e q u i r e m e n t  also cause persons a denial of the n e c e s s i t i e s  
of life. The n e c e s s i t i e s  of life r e f e r r e d  to b y  the Court 
in M a r i c o p a  w as the r ight to receiv e w e l f a r e  p a y m e n t s  or the 
right to o b t a i n  m e d i c a l  care after c h a n g i n g  state residence.
The b a s i c  n e c e s s i t i e s  of life c o n s i d e r e d  by the U n i t e d  States 
Su preme Court are m o r e  c l osely r e l a t e d  to p e r s o n a l  w e l l - b e i n g  
than the right  to p u r c hase state land at a lottery sale. I 
c o n c l u d e  that a court w o u l d  r e v i e w  a local p r e f e r e n c e  that is 
not d e t e r m i n e d  b y  a lengthy durationa l r e q u i r e m e n t  by a p p l y i n g  
the less s t r i n g e n t  "rational basis s tandard."

SUMMARY

In summary, past cases indicate that the A l a s k a  S u pre me 
Court has r e v i e w e d  r e s i d e n c y  r e q u i r e m e n t s  s t r i c t l y  and 
ch a r a c t e r i z e s  the r ight to travel as a fundam e n t a l  right; 
w h i l e  the U.S. Supreme Court has i n d i c a t e d  that it w i l l  
a p p l y  the c o m p e l l i n g  state interest s t a n d a r d  of r e v i e w  to 
l e g i s l a t i o n  w h i c h  infringes the right t:o travel o n l y  if the 
l e g i s l a t i o n  also infringes upon  a right to r e ce ive a basic 
n e c e s s i t y  of life o f f e r e d  by the state to others s i m i l a r l y  
situated. W h e t h e r  the A l a s k a  Supreme Court w i l l  depart from 
its s t r i c t e r  s t a n d a r d  and embrace the U nite d States Supreme 
C o u r t’s p o s i t i o n  is unclear. The p o s i t i o n  of the U n i t e d  States 
S u pre me Court r e g a r d i n g  r e s i de ncy r e q u i r e m e n t s  for the p u r p o s e
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of c o n t r o l l i n g  u t i l i z a t i o n  of n a t u r a l  r e s o u r c e s  is c u r r e n t l y  
b e i n g  c o n s i d e r e d  b y  that court in H i c k l i n  v. O r b e c k , 565 
P . 2d 159 (Alaska 1977). That case involve s a test  of the 
c o n s t i t u t i o n a l i t y  of the A l a s k a  local h i r e  law (AS 38.40).

In its brief, the state has a r g u e d  that the s t a t e’s ri g h t  to 
control its land res ources outweighs an i n d i v i d u a l ' s  b a s i c  
right to travel. W h e t h e r  the o u tcom e of H i c k l i n  w i l l  cause 
the A l a s k a  S u preme Court to r e v i e w  r e s i d e n c y  r e q u i r e m e n t s  
u n d e r  a less strict standard for r e v i e w  is unknown. W h a t  is 
r e a d i l y  a s c e r t a i n a b l e  is that due to the u n e q u a l  d i s t r i b u t i o n  
of state land in localities of the state c e r t a i n  r e s i d e n t s  
w i l l  be d i s c r i m i n a t e d  against in fact u n d e r  the C o m m i s s i o n ' s  
proposal. A  local p r e f e r e n c e  may not be j u s t i f i e d  u n d e r  
the A l a s k a  Supreme Court's stricter r a t i o n a l  b a s i s  stand a r d  
of review. The r e q u i r e m e n t  c o n t a i n e d  in A r t i c l e  VIII, 
s e c t i o n  17 of the A laska State C o n stituti on, set out above 
also causes me to question the legality of e s t a b l i s h n g  
d i s c r i m i n a t o r y  c l a s s ifica tions b a s e d  u p o n  local r e s i d e n c y  
for the d i s posal  of state land.

J L B :jpd/hj d
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SUBJECT: Regional Resident Preference Rights

TO: The Honorable Kay Poland

FROM: George Utermohl
Research Analy.m .

In response to a request from Legislative Affairs Agency, Legal Division, 
we have reviewed the subject of regional resident preference rights for 

disposals of state land. In the following discussion, the number of 
persons who would receive a preference right to state land based upon 
residence in the region of the disposal is compared with the apparent 
amount of state land present in that region. The regions used in this 

discussion are based upon: (1) 1974 state house election districts;
(2) existing state senate election districts; and (3) current state 
judicial districts.

The information which is necessary for a thorough analysis of the need 

for and subsequent impact of a regionalized resident preference system 
is not readily available or does not exist. In order to complete a 
thorough analysis of such a system we must know how much state land in 
each region is suitable for each type of use (residential, industrial, 
agricultural, etc.), what the demand is for each type, and what the 

state's schedule of land disposals is or might be. The cursory dis­
cussion which follows is intended as illustrative of what lands could be 
disposed by the state in each district and how many persons would receive 
a preference right to those lands.

1974 House Election Districts

There were twenty-two house election districts in 1974. If these districts 
were used as a basis for granting regional resident preference rights 
when state land is disposed, this would create 22 sub-groups within 
Alaska's population, each with a preference right to lands within their 
region.

The population and an estimate of the state land present within each 

house election district are listed in Table 1. For an explanation of 
how the amount of state land present in each district was estimated, see 
the section on Methodology.
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The population of these districts ranges from 6,500 to 180,700 and the 

amount of state land present within each district varies from almost 
zero to 657 townships. There is no correlation between the population 
of a district and the amount of state land present. Many rural districts 
have relatively small populations but contain disproportionately large 
shares of state land. Likewise, the urbanized districts have little 
state land present relative to their population.

Senate Election Districts

There are 11 senate districts. These districts generally encompass two 
or more house districts and, thus, have larger populations and larger 
areas of state land within their boundaries. The population and the 

amount of state land present within each district are shown in Table II.
For an explanation of how the amount of state land present within each 
district was determined, see the section on Methodology.

The population of the senate districts ranges from 13,300 to 180,700.
The amount of land within these districts ranges from .5 to 1,092 town­

ships. Since the senate districts are amalgamations of house districts, 
the relationships between population and the amount of state land present 
are similar for the two kinds of districts. Rural districts in Interior 
Alaska have much more state land present relative to their population.
The urban districts, Anchorage and Fairbanks, have much less land present 
relative to their populations. Districts in Southeast Alaska have very 
little state land present.

Judicial Districts

There are four judicial districts in Alaska. These districts coincide 

with the major geographic regions of Alaska: Southeast, Southcentral
and Southwcrt, Interior and Northeast, and the Northwest. The judicial 
districts we*° established for administrative purposes and are not 
related to population, which is the basis for election districts. The 
population and amount of state land present within each judicial district 
are listed in Table III. For an explanation of how the amount of state 
land present in each district was estimated, see the section on Methodology.

The population within the judicial districts ranges from 25,200 to 
251,500. The amount of state land present within ^he districts ranges 
from 20 to 1,279 townships. The use of judicial districts has eliminated 
some of the variation that was found to exist between rural and urban 
election districts. However, the relative shortage of land in Southeast 
Alaska is unaffected by the use of judicial districts.

Methodology

The population of each district was established by using data supplied 
by the state revenue sharing program for fiscal year 19/8 and currently 

available census data. The total state population is estimated to be 
411,000. These figures include all civilians regardless of age residing 
in the state.
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The amount of state land present in each district was established by 
counting the number of state selected, tentatively approved, and patented 

townships within each district as shown on the Bureau of Land Management 
land status map dated March, 1974. The amount of state land present 
within each district is all state land present without regard to suitability 
for settlement, present dedications as parks and refuges, existing 
disposals, and proposed disposals such as municipal land grants. It is 

important to note that the amounts of land listed as present in each 
district are merely indicative of the amount of state land present and 
does not represent a true and accurate accounting of the distribution of 

state land. These data are most valuable for comparative purposes.

The low amounts of land present in House Districts 1 and 2 are partly 

due to the methodology of this study. There is certainly some state 
land within House Election District 2 (Petersburg, Icy Strait), ^ut 
there is not enough land in a sufficiently compact area to be repre­
sented on the land status map. Similar conditions exist in other parts 
of the state.

Discussion

As the size and number of districts increase, the number of persons 
eligible for preference rights within each district and the amount of 
land within each district decreases. However, it depends upon the 
system of establishing these districts as to whether the population and 

amount of state land involved decrease at the same rate. In the case of 
election districts, which are based upo" population, the area of the 

district will decrease as the density jf the population increases. This 
will result in more people exercising a preference right to a decreasing 
amount of state land. This is particularly true within those election 
districts which comprise Anchorage.

Judicial districts are established without much regard for land area or 
population. Also, there are only four judicial districts, which means 

that each district must contain more population and more area than would 
the more numerous election districts. The advantage of the judicial 
districts over the election districts as a basis for granting preference 
rights is that each person would be able to select from a greater variety 

of land types and locations. This would be a benefit to the resident of 
Anchorage or Kodiak who does not have large acreages of state land 
available due to competition for land and existing withdrawals of state 
land.

In all of the three districting proposals presented, there is little 
that can be done to increase the relative amount of state land present 
in Southeast Alaska. The current state tentative selections within the 
National Forests (400,000 acres) would, at best, increase the amount of 
state land in Southeast by 75 percent. This land may be suitable for 
settlement and may be enough to . than satisfy the demand for land
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for decades, but the amount of state land present will never be com­
parable to other areas of the state.

There is no mechanism for determining what the demand is for land in 

each region of the state and how suitable the land in that region is to 

satisfy thac demand. Without that kind of information on the demand for 
land and the suitability of the land, there is no way to know what 
effect preference rights will have on the ability of people to obtain 
the land that they need or want, when and where they desire.

Small districts such as the house election districts may limit the 
preference rights to smaller areas, but it ensures that a local resident 
will have the first opportunity to obtain land near his present home.
For example, there may or may not be sufficient state land within the 
Anchorage house election districts to satisfy the demand, but limitation 

of the preference rights to small districts would assure that an Anchorage 
resident would have the first opportunity to obtain state land sold or 
leased within that district. Under the judicial district system, a 
resident of Cordova would have the same opportunity to obtain scarce 
land around Anchorage as would the resident of Anchorage.

However preferable it may be to limit preference rights to small districts 

such as house election districts in order to assure preference rights to 
local residents, it will do them no good if the state never *es of
land within that district. If the state seldom disposes of ic, within
a particular house district, it would benefit the residents of that

district to have preference rights to a larger area such as a senate or
judicial district.

It is our hope that the brief foregoing discussion will aid you in 
identifying some of the factual issues inherent in the subject of 
regional preference rights.

GU: jm
Attachments



TABLE I .  DISTRIBUTION OF STATE LAND AND POPULATION BY 1974 HOUSE ELECTION DISTRICTS

S t a t e  Land 2 /
District Location Population 1/ (Town

1 Ketchikan Area 14,600
2 Petersburg, Icy Strait 7,600 0
3 Sitka, Yakutat 8,300 2
4 Juneau, Haines 23,300 17
5 Valdez, Cordova, Seward 15,600 79
6 Matanuska-Susitna 16,700 400

7-12 Anchorage Municipality 3/ 180,700 32
13 Kenai 20,500 87
14 Kodiak, Ouzinkie 6,700 12
15 Aleutians, Kodiak Island 6,600 66
16 Dillingham, Eek, Port Heiden 6,800 387
17 Bethel, Aniak, Mekoryuk 7,900 31
18 Hooper Bay, Mt. Village, McGrath, 

Galena, Allakaket 8,400 657
19 Tanana, Ft. Yukon, Tok, Nenana 6,700 453
20 Fairbanks North Star Borough 60,200 81
21 North Slope Borough, Kotzebue, Kobuk 13,900 155
22 Nome, Unalakleet, Savoonga 6,500 62

Total 411,000 2,522

]J Estimated 1978 civilian population based upon FY 78 state revenue sharing program data. 
ZJ Estimated state land present (measured in townships). See text for further explanation. 
3/ All districts within the city of Anchorage are combined.
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TABLE I I .  DISTRIBUTION OF STATE LAND AND POPULATION BY SENATORIAL DISTRICT

State Land 2/
District Location Population 1/ (Townships)'

A Ketchikan 14,600 .5
B Sitka, Wrangell, Petersburg, Yakutat 15,900 2
C Juneau, Haines, Skagway 23,300 17
D Mat-Su Borough, Valdez, Cordova 32,000 479
E-J Anchorage Borough 3/ 180,700 32
K Kenai-Cook Inlet 20,500 87
L Kodiak Island, Aleutian Islands 13,300 78

M Bristol Bay, Bethel, Dillingham 14,700 418
N Upper Yukon, Lower Yukon 14,900 1,092
0 Fairbanks, North Star Borough 60,300 99
P North Slope, Nome, Kotzebue 20,800 217

Total 411,000 2,522

1/ Estimated 1978 civilian population based upon FY 78 state revenue sharing program data. 
2/ Estimated state land present (measured in townships). See text for further explanation. 

2/ All districts within the Municipality of Anchorage are combined.

Prepared by:

Legislative Affairs Agency 
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17 April 1978



TABLE I I I .  DISTRIBUTION OF STATE LAND AND POPULATION BY ALASKA JUDICIAL DISTRICT

State Land 2/
District Location Population 1/ (Townships)

1st Southeast Alaska 53,800 20

2nd Northwest Alaska 25,200 160

3rd Southcentral Alaska 251,500 1,063

4th Interior Alaska 80,500 1 ,279

Total 411,000 2,522

V  Estimated 1978 civilian population based upon FY 78 state revenue sharing program data. 
2/ Estimated state land present (measured in townships). See text for further explanation.

Prepared by:

Legislative Affairs Agency 
Research Division 
17 April 1978
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