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O f f e r e d  i n  t h e  SENATE By Sumner
TO: SENATE CS FOR HOUSE B ILL  NO. 359

Page 2 ,  l i n e  1 5 :
D e l e t e  " h a r v e s t  o f  b r o o d s t o c k 11 and i n s e r t  i n  i t s  p l a c e  " s o u r c e  and 

number o f  sa lmon  eggs ,  th e  h a r v e s t  o f "
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OFFICE OF THE GOVERNOR

The H o n o r a b l e  B i l l  Sumner 
Cha i rman
S e n a t e  R e s o u r c e s  Commit tee  
A l a s k a  S t a t e  S e n a t e

April 2, 1979

Bob P a lm e r
S p e c i a l  P r o j e c t s  C o o r d i n a t o r  
O f f i c e  o f  t h e  G o v e r n o r

L e t t e r  o f  I n t e n t  f o r  
House B i l l  3 5 9  Amended

The f o l l o w i n g  i s  a s u g g e s t e d  t e x t  f o r  a  l e t t e r  o f  i n t e n t  f o r  
HB 35 9  am, wh ich  w i l l  be  s i g n e d  by y o u .
"The i n t e n t i o n  o f  t h e  L e g i s l a t u r e  i n  e n a c t i n g  AS 1 6 . 1 0 . 3 7 5 - 6 2 0  
v/as t o  e n c o u r a g e  t h e  c o n s t r u c t i o n  and o p e r a t i o n  o f  sa lmon  
h a t c h e r i e s  b y  t h e  p r i v a t e  s e c t o r  and t o  do  s o  w i t h  no more 
r e s t r i c t i o n  and b u r e a u c r a t i c  r e d  t a p e  t h a n  i s  r e a s o n a b l y  
r e q u i r e d .
"AS 1 6 . 1 0 . 4 0 0  s p e c i f i e s  t h a t  t h e  C om m is s io ne r  o f  t h e  A l a s k a  
D epa r tm en t  o f  F i s h  and Game o r  h i s  d e s i g n e e  may i s s u e  a p e rm i t  
f o r  t h e  c o n s t r u c t i o n  and o p e r a t i o n  o f  a  p r i v a t e ,  n o n - p r o f i t  
h a t c h e r y .  The D epa r tm en t  h a s  e s t a b l i s h e d  a v e r y  t h o r o u g h  
p e rm i t  a p p l i c a t i o n  and  e v a l u a t i o n  p r o c e s s  i n v o l v i n g  b o t h  p r e ­
l i m i n a r y  and f i n a l  p e rm i t  a p p l i c a t i o n  f o rm s ,  comments on  b o t h  
b y  a l l  r e l e v a n t  d i v i s i o n s  o f  t h e  D ep a r tm en t ,  p u b l i c  h e a r i n g s  
on  t h e  f i n a l  a p p l i c a t i o n  and r e v i e w  by  t h e  R e g i o n a l  P l a n n i n g  
Team t o  e n s u r e  c o m p a t i b i l i t y  w i t h  t h e  R e g i o n a l  C omp rehens ive  
P l a n .
"The change s  i n  AS 1 6 . 1 0 . 4 4 0 ( a )  and (b )  i n  t h i s  b i l l  a r e  t o  
c l a r i f y  t h e  r o l e  o f  t h e  B o a rd  o f  F i s h e r i e s .
"The l a n g u ag e  added t o  AS 1 6 . 1 0 . 4 4 0 ( a )  c l a r i f i e s  t h a t  t h e  B o a rd  
o f  F i s h e r i e s  may a d o p t  r e g u l a t i o n s  r e l a t i n g  t o  t h e  h a r v e s t  o f  
t h e  f i s h  by h a t c h e r y  o p e r a t o r s  a t  t h e  s p e c i f i c a l l y  d e s i g n a t e d  
l o c a t i o n s .
"The r e p o a l  o f  AS 1 6 . 1 0 . 4 4 0 ( b )  i n  t h i s  b i l l  l i m i t s  t h e  f u n c t i o n  
o f  t h e  B o a rd  o f  F i s h e r i e s  t o  t h a t  s p e c i f i e d  i n  AS 1 6 . 1 0 . 4 4 0 ( a ) ,  
e l i m i n a t e s  any  p o s s i b i l i t y  o f  c o n f l i c t  be tween  t h e  B oa rd  o f  
F i s h e r i e s  and t h e  D epa r tm en t  o f  Commerce i n  s e c t i o n  . 4 7 0 ( b )  and 
l e a v e s  t h e  p e r m i t t i n g  a u t h o r i t y  c o m p l e t e l y  t o  t h e  C om m is s io ne r  
o f  t h e  A l a s k a  D epa r tm en t  o f  F i s h  and Game."



ADDITIONAL AMENDMENT 
Page  2, l i n e  15

A f t e r  " r e l a t i n g  t o  t h e "  
ADD " b r o o d s t o c k , "

P ag e  2 ,  l i n e  15
A f t e r  " o p e r a t o r s "  
D e l e t e  " a t "
ADD " a n d "



DOUGLAS POPE 
Attorney

Law  O ffices

9 1 2  West S ix th  A venue B o x 27

Anchorage, Alaska 99501 Hope, Alaska 9 9605

(9 07) 2 7 2 -6 2 2 5

A p r i l  2 ,  1 9 79

H o n o r a b l e  B i l l  Sumner 
Cha i rm an ,  S e n a te  R e s o u r c e s  
Commit tee 

A l a s k a  S t a t e  S ena te  
Ju n e a u ,  A l a s k a  9 9 8 1 1
Re: House B i l l  359 am, an Act R e l a t i n g  t o  Sa lmon Enhance ­

ment
D e a r  S e n a t o r  Sumner:
The S p e a k e r  has  r e q u e s t e d  t h a t  I  c o n t a c t  y ou  r e g a r d i n g  t h e  
above  r e f e r e n c e d  b i l l .  I  am c u r r e n t l y  r e p r e s e n t i n g  S o u th e rn  
S o u t h e a s t  R e g i o n a l  A q u a c u l t u r e  A s s o c i a t i o n ,  I n c . , i n  a 
l a w s u i t  w h e r e in  t h e  s t a t u t o r y  s t r u c t u r e  a u t h o r i z i n g  t h e  
r e g i o n a l  a s s o c i a t i o n s  and p r o v i d i n g  f o r  t h e i r  f i n a n c i n g  
mechanism i s  u nd e r  c h a l l e n g e  on c o n s t i t u t i o n a l  g r o u n d s .  
S p e c i f i c a l l y ,  t h e  f o c a l  i s s u e  o f  t h e  l a w s u i t  i s  w he th e r
A. S . 1 6 . 1 0 . 5 3 0  i s  an u n c o n s t i t u t i o n a l  d e l e g a t i o n  o f  t h e  
t a x i n g  power  t o  an e n t i t y  o t h e r  t h a n  an o r g a n i z e d  b o rough  o r  
c i t y  i n  v i o l a t i o n  o f  A r t .  1 0 ,  § 2 o f  t h e  A l a s k a  C o n s t i t u t i o n .  
House B i l l  359 am was d r a f t e d  i n  o r d e r  t o  e l i m i n a t e  a l l  b u t  
t h e  f o c a l  i s s u e s  i n  t h e  c a s e ,  and i s  a l s o  d e s i g n e d  t o  p r e s e r v e  
t h e  econom ic  v i a b i l i t y  o f  t h e  p r i v a t e  a s s o c i a t i o n s .  The 
p u rp o s e  o f  t h i s  l e t t e r  i s  t o  comment on p r o p o s e d  changes i n  
t h e  l aw  n e c e s s a r y  t o  m a i n t a i n  t h e  p r e s e n t  sy s tem .
E n c l o s e d  w i t h  t h i s  l e t t e r  i s  a copy  o f  SSRAA's b r i e f  i n  
S u p e r i o r  C o u r t .  The b r i e f  i s  l o n g ,  and I  do n o t  su gge s t  
t h a t  y o u  r e a d  i t  f o r  t h e  p u r p o s e s  o f  u n d e r s t a n d i n g  t h i s  
l e t t e r .  I t  d o e s ,  h ow ev e r ,  d i s c u s s  a number o f  c o n s t i t u t ­
i o n a l  i s s u e s  w i t h  r e g a r d  t o  t h e  S t a t e ' s  n a t u r a l  r e s o u r c e s  
t h a t  y ou  may be i n t e r e s t e d  i n  r e v i e w i n g  on a n o t h e r  d a t e .
A l s o  e n c l o s e d  i s  a copy  o f  t h e  House J o u r n a l  f o r  March 1 5 ,  
1 9 7 9 .  On pages  5 9 8 - 6 0 3  o f  t h a t  d a y ' s  j o u r n a l  i s  t h e  House 
R e s o u r c e s '  l e t t e r  o f  i n t e n t  w i t h  r e g a r d  t o  t h i s  b i l l .
P r e s e n t l y ,  t h e r e  a r e  f i v e  r e g i o n a l  a s s o c i a t i o n s  i n  e x i s t ­
e n c e :  two i n  S o u t h e a s t  A l a s k a ,  one i n  P r i n c e  W i l l i a m  Sound,



one i n  Cook I n l e t ,  and one i n  D i l l i n g h a m .  The two S o u t h e a s t  
A l a s k a  a s s o c i a t i o n s  and t h e  Cook I n l e t  R e g i o n a l  A q u a c u l t u r e  
A s s o c i a t i o n  have  h e l d  a s s e s sm en t  e l e c t i o n s  p u r s u a n t  t o
A .S .  1 6 . 1 0 . 5 3 0  and have  i n s t i t u t e d  t h e  a s s e s sm en t  i n  t h e i r  
r e g i o n s .  S o u th e r n  S o u t h e a s t  R e g i o n a l  A q u a c u l t u r e  A s s o c i a t i o n  
b r o k e  g r ound  on a h a t c h e r y  a y e a r  and  a h a l f  a f t e r  i t  was 
o r g a n i z e d .  A l l  o f  t h e  a s s o c i a t i o n s  have been  s e t  up j u r i s -  
d i c t i o n a l l y  a l o n g  f i s h  and game management u n i t s  b o u n d a r i e s ,  
and t h i s  i s  one o f  t h e  p r o b lem s  t h a t  l e a d  t o  t h e  above 
r e f e r e n c e d  l a w s u i t .  A r t .  1 0 ,  § 2 o f  t h e  A l a s k a  C o n s t i t u t i o n  
d i r e c t s  t h a t  t h e  t a x i n g  pi. 'er s h a l l  n o t  be  d e l e g a t e d  t o  
e n t i t i e s  o t h e r  t h a n  o r g a n i z e d  b o r o u g h s  and c i t i e s .  I t  i s  
t r u e  t h a t  i n  a g e o g r a p h i c  s e n s e  t h e  b o u n d a r i e s  do o c c a s i o n ­
a l l y  o v e r l a p .
S e c t i o n s  F i v e  and S i x  o f  A r t i c l e  10 p r o v i d e  t h a t  t h e  l e g i s ­
l a t u r e  may e s t a b l i s h  s e r v i c e s  a r e a s  i n  t h e  u n o r g a n i z e d  
b o r o ugh  and a u t h o r i z e  t h e  l e v y i n g  o f  t a x e s ,  c h a rg e s  o r  
a s s e s sm en t s  t o  f i n a n c e  t h e  s p e c i a l  s e r v i c e s .  We have t a k e n  
th e  p o s i t i o n  i n  t h e  l a w s u i t  t h a t  t h e  a s s e s sm en t  i s  n o t  a t a x ,  
t h a t  t h e r e  i s  n o t  a d e l e g a t i o n ,  and t h a t  i n  any e v e n t  t h e  
p r i v a t e  a s s o c i a t i o n s  f i t  t h e  mean ing o f  a s e r v i c e  a r e a  
w i t h i n  t h e  u n o r g a n i z e d  b o r o ugh .
The B i l l .
S e c t i o n  1 o f  t h e  b i l l ,  f i n d i n g s  and p u r p o s e ,  a r e  d e s i g n e d  t o  
make t h e - l e g i s l a t u r e  p o l i c y  c l e a r .  I n  t h e  House t h e  FRED 
d i v i s i o n  o b j e c t e d  t o  t h e  emphas is  on e f f i c i e n t  a q u a c u l t u r e  
d ev e lo pm en t  i n  s u b p a r a g r a p h s  5 ,  6, 7 ,  and i n  p a r a g r a p h  B o f  
t h e  f i n d i n g s  and p u rp o s e  c l a u s e .  The emphas is  i s  on e f f i c ­
i e n t  i n  t h e  f i n d i n g s  and p u r p o s e  b e c au se  o f  t h e  o b v i o u s  
e f f i c i e n c y  i n  p r i v a t e  o r g a n i z a t i o n s  o v e r  t h e  FRED d i v i s i o n ,  
and t h e  emphas is  on e f f i c i e n t  a q u a c u l t u r e  d eve lopmen t  i n  
A r t  8, § 15 o f  t h e  A l a s k a  C o n s t i t u t i o n .
S e c t i o n  2 o f  t h e  B i l l  i s  n o t  d i r e c t l y  r e l a t e d  t o  t h e  l a w s u i t .  
I t  c l a r i f i e s  t h e  o r i g i n a l  i n t e n t i o n  o f  t h e  L e g i s l a t u r e  t h a t  
t h e  B o a rd  o f  F i s h e r i e s  j u r i s d i c t i o n  o v e r  t h e  r e g i o n a l  a s s o c i ­
a t i o n s  i s  l i m i t e d  t o  t h e  h a r v e s t  o f  f i s h  by t h e  h a t c h e r y  
o p e r a t o r s  a t  s p e c i f i c  l o c a t i o n s .  Tha t  s e c t i o n  can b e s t  be 
e x p l a i n e d  by t h e  S p e a k e r  o r  h i s  a s s i s t a n t  J ohn  Sund.
I n  S e c t i o n s  3 ,  4 and 5 t h e  word  " r o y a l t y "  i s  i n s e r t e d  b e f o r e  
a s s e s sm en t .  Tha t  i s  t h e  o n l y  change i n  t h o s e  s e c t i o n s  and 
th e  change i s  d e s i g n e d  t o  d im i n i s h  any p o s s i b i l i t y  t h a t  t h e  
a s s e s sm en t  may be c o n s t r u e d  as a t a x .



S e c t i o n  6, p .  3 ,  on l i n e s  2 1  t o  2 2 ,  t h e  l a n g u ag e  " l i c e n s e d "  
and "A .S .  1 6 . 0 5 . 5 4 0  -  1 6 . 0 5 . 6 0 0 "  i s  d e l e t e d  and t h e  la n g u ag e  
" h o l d i n g  e n t r y  p e rm i t s "  and  "A . S .  1 6 . 4 3 . 0 1 0 - 1 6 . 4 3 . 0 8 0 "  
i s  i n s e r t e d  i n  i t s  p l a c e .  The a s s e s sm en t  i s  l e v i e d  on 
sa lm on  h a r v e s t e d  b y  c om m e rc i a l  f i s h e rm a n .  The d e l e t e d  
l a n g u ag e  r e f e r s  t o  p e r s o n s  h o l d i n g  g e a r  l i c e n s e s .  Those 
s e c t i o n s  w e re  r e p e a l e d  l a s t  y e a r  and t h i s  c h o r e  w ou ld  
n o r m a l l y  be r e s e r v e d  f o r  t h e  r e v i s o r  o f  s t a t u t e s  b u t  i t  was 
th o u g h t  t o  be sm oo th e r  t o  t a g  i t  t o  p e r s o n s  h o l d i n g  p e rm i t s  
r a t h e r  t h a n  p e r s o n s  h o l d i n g  g e a r  l i c e n s e s .
S e c t i o n  6 a l s o  s e t s  t h e  l i d  on t h e  a s s e s sm en t  o f  37. o f  t h e  
f a i r  m a r k e t  v a l u e  o f  t h e  f i s h .  R a t h e r  t h a n  e x p l a i n  i t  h e r e ,
I  w i l l  e x p l a i n  i t  l a t e r  i n  t h i s  l e t t e r  s i n c e  I  h ave  a p r o ­
po sed  l a n g u a g e  change f o r  i t .
S e c t i o n  6 c r e a t e s  a d d i t i o n a l  means b y  wh ich  t h e  a s s e s sm en t  
may be t e rm i n a t e d .  New p a r a g r a p h  G o f  s e c t i o n  . 5 3 0  i s  d e s i g n e d  
t o  g i v e  more c o n t r o l  t o  t h e  C om m is s ion e r  o f  Commerce and 
Economic D eve lopm en t  o v e r  t h e  c o n t i n u a n c e  o f  t h e  a s s e s sm en t  
and t o  s t r e n g t h e n  t h e  a rgumen t t h a t  t h e  t a x i n g  power i s  n o t  
d e l e g a t e d  u n c o n s t i t u t i o n a l l y .  New p a r a g r a p h s  ( d ) ( 2 )  and ( h )  
o f  s e c t i o n  . 5 3 0  a r e  t h e  r e s u l t  o f  a f l o o r  amendment. I t  h as  
p o l i t i c a l  i m p l i c a t i o n s  f o r  t h e  a s s o c i a t i o n s  t h em s e l v e s  bu t  
does n o t  a p p e a r  t o  h ave  any a f f e c t  upon t h e  i s s u e s  i n  t h e  
l a w s u i t .
S e c t i o n  7 makes i t  c l e a r  t h a t  t h e  f i n d i n g  by t h e  C om m is s io ne r  
o f  Commerce and Econom ic  Deve lopmen t  t h a t  t h e  a s se s sm en t  i s  
r e a s o n a b l e  i s  s u b j e c t  t o  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  
S e c t i o n  8 , t h e  r e p e a l e r ,  must be r e v i ew e d  i n  c o n j u n c t  w i t h  
s e c t i o n  2 d i s c u s s e d  ab ove .
PROPOSED LANGUAGE CHANGES
P. 2 ,  l i n e s  1 - 3  Change S u b p a ra g ra p h  ( 9 )  o f  t h e  f i n d i n g s  t o  
r e a d

" ( 9) t h e  most e q u i t a b l e  and n o n d i s c r im i n a t o r y  
method f o r  p r o v i d i n g  r e v e n u e  f o r  r e g i o n a l  sa lmon 
enhancement i s  t o  a u t h o r i z e  r e g i o n a l  a s s o c i a t i o n s  
t o  a s s e s s  p e r c e n t a g e  r o y a l t y  s h a r e s  a g a i n s t  t h o s e  
p e r s o n s  c o m m e r c i a l l y  h a r v e s t i n g  t h e  r e s o u r c e  
w i t h i n  t h e  r e g i o n . "

T h i s  p r o p o s e d  change s t a t e s  t h e  n e c e s s a r y  f i n d i n g  w i t h  
r e g a r d  t o  t h e  r e g i o n a l  a s s o c i a t i o n  more c l e a r l y .
P . 4 ,  l i n e s  4 - 6  D e l e t e  t h e  f o l l o w i n g  p r o p o s e d  la n g u ag e

" t h e  r o y a l t y  a s s e s sm en t  may n o t  exce ed  3% o f  t h e  
f a i r  m a rk e t  v a l u e  o f  t h e  f i s h "



"The r o y a l t y  a s s e s sm en t  r a t e  r e q u e s t e d  may be
e q u a l  t o  e i t h e r  T U  o r  3°L o f  t h e  f a i r  m a r k e t  v a l u e
o f  t h e  f i s h .  I n  n o  e v e n t  s h a l l  i t  e x ce ed  3% ."

The p u r p o s e  o f  t h i s  amendment i s  t o  make i t  c l e a r  t h a t  t h e  
L e g i s l a t u r e  i s  s e t t i n g  t h e  r a t e  o f  t h e  a s s e s sm en t .  A c e r t a i n  
d e g r e e  o f  f l e x i b i l i t y  h a s  t o  be p r o v i d e d  f o r ,  h ow eve r ,  
b e c au se  some a s s o c i a t i o n s  a r e  c h o o s i n g  t o  p r o c e e d  w i t h  
c e n t r a l  i n c u b a t i o n  f a c i l i t i e s  ( h a t c h e r i e s )  wh ich  n e c e s s a r i l y  
r e q u i r e  a s i g n i f i c a n t  s t a r t  up c a p i t a l ,  w he re a s  o t h e r s  a r e  
c h o o s i n g  enhancement methods o f  s t r e a m  c l e a r a n c e s  o r  s m a l l  
h a t c h e r i e s .  The d e s i g n  o f  t h e  amendment i s  t o  f u r t h e r  d i l u t e  
t h e  s u g g e s t i o n  t h a t  t h e  l aw  u n c o n s t i t u t i o n a l l y  d e l e g a t e s  a 
t a x i n g  power .  I  b e l i e v e  t h e  most  s i g n i f i c a n t  a rgument  t h a t  
can be made t h a t  t h e  c u r r e n t  S e c t i o n  . 5 3 0  i s  i n d e e d  an 
u n c o n s t i t u t i o n a l  d e l e g a t i o n  l i e s  i n  t h e  f a c t  t h a t  no s p e c ­
i f i c  a s s e s sm en t  f i g u r e s  a r e  e s t a b l i s h e d .
P . 3 ,  l i n e  19 A f t e r  "game" and b e f o r e  t h e  comma i n s e r t

''and r e a c h i n g  any  n e c e s s a r y  ag re em en ts  w i t h  l o c a l
gove rnmen t  .

T h i s  p r o p o s e d  change goes  t o  t h e  h e a r t  o f  t h e  l a w s u i t .  One 
o f  t h e  p r o b lem s  t h a t  h a s  c o n c e rn e d  me when r e a l i s t i c a l l y  
r e v i e w i n g  p l a i n t i f f s '  c l a im s  i n  t h e  l a w s u i t  i s  t h a t  t h e  
g e o g r a p h i c  b o u n d a r i e s  do o v e r l a p .  A r t .  1 0 ,  § 13 o f  t h e  
A l a s k a  C o n s t i t u t i o n  p r o v i d e s  t h a t  ag re em en ts  may be made 
be tween  l o c a l  gove rnmen t  and t h e  s t a t e  f o r  " c o o p e r a t i v e  o r  
j o i n t  a d m i n i s t r a t i o n  o f  any f u n c t i o n  o r  p ow e r " .  I n  c o n j u n c ­
t i o n  w i t h  s i m i l a r  l a n g u a g e  a l r e a d y  i n  t h e  m u n i c i p a l  g o v e r n ­
ment s e c t i o n ,  I  b e l i e v e  t h i s  p r o p o s e d  la n g u ag e  change makes 
i t  c l e a r  t h a t  i n  t h e  a r e a s  where  sound f i s h e r i e s  o i o l o g y  
r e q u i r e s  an o v e r l a p p i n g  o f  g e o g r a p h i c  j u r i s d i c t i o n s ,  t h a t  
t h e  S t a t e ,  t h e  q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n s  and t h e  l o c a l  
gove rnmen t  e n t i t i e s  p o s s i b l y  a f f e c t e d  can e n t e r  i n t o  a 
c o o p e r a t i v e  ag reemen t  r e g a r d i n g  t h e  a s s e s sm en t .  T h i s  a g r e e ­
ment can t a k e  t h e  f o rm  o f  l o c a l  g ove rnmen t  m e r e l y  s t a t i n g  
t h a t  t h e y  have  no o b j e c t i o n  t o  t h e  l e v y i n g  o f  t h e  a s s e s sm en t  
w i t h i n  t h e i r  g e o g r a p h i c  b o u n d a r i e s ,  o r  i n  t h e  i n s t a n c e  o f  a 
l o c a l  g ove rnmen t  wh ich  i s  a c t u a l l y  l e v y i n g  a t a x  on t h e  s a l e  
o f  f i s h  (w h ic h  i s  o c c u r r i n g  i n  Naknek )  t h a t  t h e  a s se s smen t  
may n o t  be l e v i e d  w i t h i n  t h e  j u r i s d i c t i o n  w h e r e in  t h e  t a x  i s  
b e in g  l e v i e d .
The c a s e  i n  c o u r t  i s  a c l o s e  c a l l ,  f r a n k l y ,  and I  b e l i e v e  
t h a t  House B i l l  359 am w i t h  t h e  p r o p o s e d  la n g u ag e  changes 
and a d d i t i o n s  w i l l  c u r e  any c o n s t i t u t i o n a l  d e f e c t .  I  am

a n d  i n s e r t  i n  i t s  p l a c e  t h e  f o l l o w i n g :



a v a i l a b l e  t o  meet w i t h  y o u  and t h e  S p e a k e r ,  and upon y o u r  
r e q u e s t  I  w i l l  be a v a i l a b l e  t o  make comments t o  t h e  Commit­
t e e .  I  do n o t  w i s h  t o  have  t h e  a p p ea ran c e  o f  u r g i n g  p o l i c y  
changes on any members o f  t h e  L e g i s l a t u r e ,  s i n c e  I  f e e l  t h a t  
t h a t  w ou ld  be  i n  c o n f l i c t  with^-mv p r e s e n t  s t a t u s  a s  a con ­
t r a c t o r  t o  members o f  b o t h  t h e  Housn and t h e  S e n a t e .  I  
w i l l  be i n  Ju n eau  A p r i l  6t h  t h r o u g h \ 1 0 t h  and w i l l  be a v a i l ­
a b l e  t o  sp e a k  w i t h  e i t h e r  o f l y o u  d u r i n g  t h a t  t im e  p e r i o d .

D oug la s  P o p e (
v yDP/emm

cc :  H o n o r a b l e  T e r r y  G a r d i n e r
S p e a k e r ,  A l a s k a  S t a t e  House 
O f  R e p r e s e n t a t i v e s



L e t t e r  o f  I n t e n t  f o r  H o u s e  B i l l  3 5 9  a m

T h e  i n t e n t i o n  o f  t h e  L e g i s l a t u r e  in e n a c t i n g  A S  1 6 . 1 0 . 3 7 5 - 6 2 0  
w a s  t o  e n c o u r a g e  t h e  c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  s a l m o n  
h a t c h e r i e s  b y  t h e  p r i v a t e  s e c t o r  a n d  t o  d o  so w i t h  n o  m o r e  
r e s t r i c t i o n  a n d  b u r e a u c r a t i c  r e d  t a p e  t h a n  is r e a s o n a b l y  
r e q u i r e d .

A S  1 6 . 1 0 . 4 0 0  s p e c i f i e s  t h a t  t h e  C o m m i s s i o n e r  o f  t h e  A l a s k a  
D e p a r t m e n t  o f  F i s h  a n d  G a m e  o r  h i s  d e s i g n e e  m a y  i s s u e  a permi t 
f o r  t h e  c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  a p r i v a t e ,  n o n - p r o f i t  

h a t c h e r y .  T h e  D e p a r t m e n t  h a s  e s t a v l i s h e d  a v e r y  t h o r o u g h  
p e r m i t  a p p l i c a t i o n  a n d  e v a l u a t i o n  p r o c e s s  i n v o l v i n g  b o t h  p r e ­
l i m i n a r y  a n d  f i n a l  p e r m i t  a p p l i c a t i o n  f o r m s ,  c o m m e n t s  o n  b o t h  
b y  a l l  r e l e v a n t  d i v i s i o n s  o f  t h e  D e p a r t m e n t ,  p u b l i c  h e a r i n g s  
o n  t h e  f i n a l  a p p l i c a t i o n  a n d  r e v i e w  b y  t h e  R e g i o n a l  P l a n n i n g  

T e a m  t o  e n s u r e  c o m p a t i b i l i t y  w i t h  t h e  R e g i o n a l  C o m p r e h e n s i v e  
P l a n .

T h e  c h a n g e s  in A S  16..10.440 (a) a n d  (b) in t h i s  b i l l  a r e  t o  
c l a r i f y  t h e  r o l e  of t h e  B o a r d  o f  F i s h e r i e s .

T h e  l a n g u a g e  a d d e d  t o  A S  1 6 . 1 0 . 4 4 0 ( a )  c l a r i f i e s  t h a t  t h e  B o a r d  
o f  F i s h e r i e s  m a y  a d o p t  r e g u l a t i o n s  r e l a t i n g  to t h e  h a r v e s t  o f  
t h e  f i s h  b y  h a t c h e r y  o p e r a t o r s  a t  the s p e c i f i c a l l y  d e s i g n a t e d  
l o c a t i o n s .

T h e  r e p e a l  o f  A S  1 6 . 1 0 . 4 4 0 ( b )  in t h i s  b i l l  l i m i t s  t h e  f u n c t i o n  
o f  t h e  B o a r d  o f  F i s h e r i e s  t o  t h a t  s p e c i f i e d  in A S  1 6 . 1 0 . 4 4 0 ( a ) ,  
e l i m i n a t e s  a n y  p o s s i b i l i t y  o f  c o n f l i c t  b e t w e e n  t h e  B o a r d  o f  
F i s h e r i e s  a n d  t h e  D e p a r t m e n t  o f  C o m m e r c e  in s e c t i o n  .470(b) a n d  
l e a v e s  t h e  p e r m i t t i n g  a u t h o r i t y  c o m p l e t e l y  t o  t h e  C o m m i s s i o n e r  
o f  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e .



C ordova District F isheries Union
Headquarters: Box 939, Cordova, Alaska
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M a r c h  23, 1 9 7 9

Sen'ator B i l l  S u m n e r
C h a i r m a n ,  S e n a t e  R e s o u r c e  C o m m i t t e e

P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

Dear' S e n a t o r  S u m n e r :

W e  u n d e r s t a n d  t h a t  H B  359 p a s s e d  o u t  o f  t h e  H o u s e  a n d  i n t o  t h e  
S e n a t e  o n  M a r c h  2 2 n d !  " i t" is s o m e w h a t  d i s h e a r t e n i n g  t o  be c o n s t a n t l y  
e x p o s e d  to b i l l s  b e i n g  p a s s e d  b a c k  a n d  f o r t h  w i t h  o n l y  c u r s o r y  
r e v i e w ,  a n d  t h e n  g e t t i n g  h i t  b e t w e e n  t h e  e y e s  b y  l a w s  t h a t  have  
f a r  r e a c h i n g  a n d  d r a m a t i c  e f f e c t s .

H B  359 a p p e a r e d  r e l a t i v e l y  i n n o c e n t  at f i r s t  r e a d i n g  u n t i l  we too?c 
t i m e  f o r  a s e c o n d  r e v i e w  w i t h  a p e s s i m i s t i c  a p p r o a c h .  We a r e  v e r y  
m u c h  c o n c e r n e d  w i t h  t h e  c o n t r o v e r s y  a n d  p r o b l e m s  t h a t  c o u l d  a n d  
p r o b a b l y  w i l l  b e  c r e a t e d  w i t h  a p o r t i o n  o f  S e c t i o n  1 - F i n d i n g s  
a n d  P u r p o s e ,  a n d  w i t h  t h e  e x e m p t i o n  o f  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  

i n v o l v e m e n t  in t h e  p r o c e s s .

W e  h a v e  r e v i e w e d  t h e  b i l l  w i t h  t h e  A D F & G - F R E D  D i v i s i o n  a n d  t h e  C o m m e r c i a l  
F i s h  D i v i s i o n  a n d  s u p p o r t  t h e  a m e n d m e n t s  t h e  d e p a r t m e n t  h a s  p r o p o s e d  

to r e l i e v e  o u r  f e a r s .

T h e  p r o p o s e d  a m e n d m e n t s  a r e  a s  f o l l o w ^ :  ...

S e c t i o n  1 F i n d i n g s  a n d  P u r p o s e  (a) (5)'~T(eg'Ional‘“6'ser i n v o l v e m e n t

in s a l m o n  e n h a n c e m e n t  p l a n n i n g  a n d  p r o d u c t i o n  w i l l  p rom o te  
m a x i m u m  b e n e f i t  t o  t h e  u s e r s .

(8) R e g i o n a l  A s s o c i a t i o n s  c o m p r i s e d  of u s e r  g r o u p s  w i l l
e f f e c t i v e l y  p r o m o t e  a q u a c u l t u r e  d e v e l o p m e n t  in t h e  S t a t e .

A m e n d  P a g e  2 - L i n e s  14 a n d  15 t o  r e a d  a s  f o l l o w s :

b y  h a t c h e r y  o p e r a t o r ,  (b) T h e  B o a r d  o f  F i s h e r i e s  m a y  ~  c 
a d o p t  r e g u l a t i o n s  n e c e s s a r y  t o  i m p l e m e n t  4 00 t o . 4 60 ( ~ 
o f  t h i s  c h a p t e r ,  in a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  

P r o c e d u i e s  A c t  ( A S 4 4 . 6 2 ) ,  r e l a t i n g  to etc.

/



O n  Pcigo G - L i n e  4 - D e l e t e  t h e  w h o l e  l i n e  t h a t  s t a t e s :
(Sec. S A S  16..10.440 (b) is r e p e a l e d )

We s i n c e r e l y  h o p e  t h a t  t h e  S e n a t e  w i l l  a d e q u a t e l y  r e v i e w  t h i s  b i l l  

b e f o r e  i t  a c t s  o n  it a n d  a m e n d s  it t o  c o n f o r m  w i t h  «the r e c o m m e n d e d  

c h a n g e s .

S i n c e r e l y ,

B o b  B l a S e  
C h a i r m a n

B B : jm r
cc: T o  a l l  M e m b e r s  o f  t h e  S e n a t e



o f ALAS
STATE

¥

O F F I C E  O F  T H E  G O V E R N O R

TO: [“T h e  H o n o r a b l e  B i l l  S u m n e r  
C h a i r m a n

S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e

date: A p r i l  2, 1 9 7 9

F I L E  N O :

f ro m: B o b  P a l m e r

TELEPHONE NO :
L e t t e r  o f  I n t e n t  f o r  

s u b je c t :  H o u s e  B i l l  3 5 9  A m e n d e d

S p e c i a l  P r o j e c t s  C o o r d i n a t o r  
O f f i c e  o f  t h e  G o v e r n o r

T h e  f o l l o w i n g  is a s u g g e s t e d  t e x t  f o r  a l e t t e r  o f  i n t e n t  f o r  
H B  359 am, w h i c h  w o u l a ’b e  s i g n e d  b y  you.

" T h e  i n t e n t i o n  o f  t h e  L e g i s l a t u r e  in e n a c t i n g  A S  1 6 . 1 0 . 3 7 5 - 6 2 0  
w a s  t o  e n c o u r a g e  t h e  c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  s a l m o n  
h a t c h e r i e s  b y  t h e  p r i v a t e  s e c t o r  a n d  t o  d o  so w i t h  n o  m o r e  
r e s t r i c t i o n  a n d  b u r e a u c r a t i c  r e d  t a p e  t h a n  is r e a s o n a b l y  
r e q u i r e d .

"AS 1 6 . 1 0 . 4 0 0  s p e c i f i e s  t h a t  t h e  C o m m i s s i o n e r  o f  t h e  A l a s k a  

D e p a r t m e n t  o f  F i s h  a n d  G a m e  o r  h i s  d e s i g n e e  m a y  i s s u e  a p e r m i t  
f o r  t h e  c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  a p r i v a t e ,  n o n - p r o f i t  
h a t c h e r y .  T h e  D e p a r t m e n t  h a s  e s t a b l i s h e d  a v e r y  t h o r o u g h  
p e r m i t  a p p l i c a t i o n  a n d  e v a l u a t i o n  p r o c e s s  i n v o l v i n g  b o t h  p r e ­

l i m i n a r y  a n d  f i n a l  p e r m i t  a p p l i c a t i o n  f o r m s ,  c o m m e n t s  o n  b o t h  

b y  a l l  r e l e v a n t  d i v i s i o n s  o f  t h e  D e p a r t m e n t ,  p u b l i c  h e a r i n g s  
o n  t h e  f i n a l  a p p l i c a t i o n  a n d  r e v i e w  b y  t h e  R e g i o n a l  P l a n n i n g  
T e a m  t o  e n s u r e  c o m p a t i b i l i t y  w i t h  t h e  R e g i o n a l  C o m p r e h e n s i v e  
P l a n .

" T h e  c h a n g e s  i n  A S  1 6 . 1 0 . 4 4 0 ( a )  a n d  (b) in t h i s  b i l l  a r e  t o  
c l a r i f y  t h e  r o l e  o f  t h e  B o a r d  o f  F i s h e r i e s .

" T h e  l a n g u a g e  a d d e d  t o  A S  1 6 . 1 0 . 4 4 0 ( a )  c l a r i f i e s  t h a t  t h e  B o a r d  
o f  F i s h e r i e s  m a y  a d o p t  r e g u l a t i o n s  r e l a t i n g  t o  t h e  h a r v e s t  of 
t h e  f i s h  b y  h a t c h e r y  o p e r a t o r s  a t  t h e  s p e c i f i c a l l y  d e s i g n a t e d  
l o c a t i o n s .

" T h e  r e p e a l  o f  A S  1 6 . 1 0 . 4 4 0 ( b )  i n  t h i s  b i l l  l i m i t s  t h e  f u n c t i o n  
o f  t h e  B o a r d  o f  F i s h e r i e s  to t h a t  s p e c i f i e d  in A S  1 6 . 1 0 . 4 4 0 ( a ) ,  
e l i m i n a t e s  a n y  p o s s i b i l i t y  o f  c o n f l i c t  b e t w e e n  t h e  B o a r d  o f  

F i s h e r i e s  a n d  t h e  D e p a r t m e n t  o f  C o m m e r c e  in s e c t i o n  .470(b) a n d  
l e a v e s  t h e  p e r m i t t i n g  a u t h o r i t y  c o m p l e t e l y  t o  t h e  C o m m i s s i o n e r  
of t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e . "



IN  THE SUPERIOR COURT FOR THE STATE OF ALASKA
F IRST  JUD IC IAL D ISTR ICT , AT JUNEAU

WAYNE ALEX, WILLIAM A. THOMAS, )
J R . ,  ED MAKI, JOHN C. MARTIN, )
WARREN S WESTROM, DICK WORKMAN, )
MARK W. WHITE, CARL S INS ,  BRUCE )
R. GILBERT, FRED CHAMBERS, DOUGLAS )
D. KARNS, HAROLD D. B IELESK I  and )
LEO R. ALBECKER, J R . ,  )
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SOUTHERN SOUTHEAST REGIONAL 
AQUACULTURE ASSOCIATION, ET AL.

D e f e n d a n t s .

No. 1 J U - 7 8 - 1 9 1  C i v i l

F e b r u a r y  1 5 ,  1 979

v s .

MEMORANDUM IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT 

OF SOUTHERN SOUTHEAST REGIONAL 
AQUACULTURE ASSOCIATION, INC.

P l a i n t i f f s ,

D oug la s  Pope 
912 West S i x t h  Avenue 
Ancho rage ,  A l a s k a  9 9 5 0 1  
( 9 0 7 )  2 7 2 - 6 2 2 5
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a s s e s sm en t  o f  a r o y a l t y  s h a r e  o f  t h e  f i s h e r y  h a r v e s t . f r o m  
t h e  e x c l u s i v e  c l a s s  o f  c om m e rc ia l  f i s h e rm e n  f o r  t h e  e x p r e s s  
p u rp o s e  o f  f i s h e r i e s  enhancement by a q u a s i  p r i v a t e  o r g a n ­
i z a t i o n ,  s u b j e c t  t o  p l a n  a p p r o v a l  by t h e  S t a t e ,  i s  c o n s t i t u ­
t i o n a l l y  p e r m i s s i b l e .  P l a i n t i f f s  w ou ld  have  t h i s  c o u r t  l o o k  
t o  t h e  a s se s sm en t  i n  i s o l a t i o n  f o r  t h e  p u rp o s e  o f  d e t e rm in i n g  
w h e th e r  t h e  a c q u a c u l t u r e  p rog ram s  s t a nd  upon f i r m  g round .
Such a s i m p l i s t i c  a pp ro a ch  t o  a q u e s t i o n  r e q u i r i n g  d e t a i l e d  
a n a l y s i s  o f  c o n s t i t u t i o n a l . , e x e c u t i v e  and l e g i s l a t i v e  p o l i c y  
does n o t  do j u s t i c e  t o  t h e  g row th  and i n t e r a c t i o n  o f  t h e s e  
p o l i c i e s .  W i th  t h a t  i n  mind d e f e n d a n t  has c o n s t r u c t e d  the  
memorandum i n  s u p p o r t  o f  t h i s  m o t i o n  f o r  summary judgmen t  i n  
such  a manner t h a t  t h i s  c o u r t  w i l l  have a f u l l  o p p o r t u n i t y  
t o  r e v i e w  t h e  i n t e r a c t i n g  p o l i c i e s  d e a l i n g  w i t h  th e  n a t u r a l  
r e s o u r c e  b o u n t y  o f  o u r  S t a t e ,  l o c a l  g ove rnmen ts  and r e v e n u e s .  
T h e re  i s  a c l e a r l y  em e rg ing  d o c t r i n e  o f  f l e x i b i l i t y  w i t h  
r e g a r d  t o  th e  r a i s i n g  and u se  o f  r e v e n u e s  f r om  c l e a r  i d e n t i f ­
i a b l e  e x c l u s i v e  c l a s s e s  w i t h i n  t h e  p r i v a t e  s e c t o r  f o r  p u rp o s e s  
wh ich  w i l l  most d i r e c t l y  and d em o n s t r a b l y  b e n e f i t  t h e  e x c l u s ­
i v e  c l a s s .  The u n iqu e  r o l e  o f  t h e  l e g i s l a t i v e  and e x e c u t i v e  
b r a n ch e s  i n  A l a s k a  d e l e g a t e d  by t h e  c o n s t i t u t i o n  f o r  t h e  
p u rp o s e  o f  d e v e l o p i n g  and enh an c ing  common p r o p e r t y  r e s o u r c e s  
o f  t h e  S t a t e  adds d im en s io n  t o  t h i s  em e rg ing  d o c t r i n e  o f  
f l e x i b i l i t y .  To f u l l y  u n d e r s t a n d  t h e  added d im en s io n s  t o  
t h i s  d o c t r i n e  o f  f l e x i b i l i t y  t h e  c o u r t  must g r a s p  t h e  s t a t e  
o f  e v o l u t i o n  o f  f u n d am en ta l  c o n s t i t u t i o n a l  d o c t r i n e s  a t  t h i s  
p o i n t  i n  h i s t o r y  i n  Amer ican  and A la s k a n  s o c i e t y .

I t  i s  a l s o  d e f e n d a n t ' s  p o s i t i o n  t h a t  p l a i n t i f f s  
have  t o t a l l y  i g n o r e d  many f u n d am en ta l  p r o c e d u r a l  r e q u i r e ­
ments b a s i c  t o  t h e  j u d i c i a l  p r o c e s s  w h i l e  s e e k i n g  j u d i c i a l  
i n t e r v e n t i o n  i n t o  a domaine p r i m a r i l y  i n v o l v i n g  e x e c u t i v e
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and l e g i s l a t i v e  p o l i c y  f u n c t i o n s .  The f a i l u r e  t o  a d d r e s s  
t h o s e  t h r e s h o l d  r e q u i r e m e n t s  by t h e  p l a i n t i f f s  i s  d e v e l o p e d  
i n  a d i f f e r e n t  s e c t i o n  o f  t h i s  memorandum. Most o f  t h e s e  
p r o c e d u r a l  i s s u e s  r e q u i r e  d e t a i l e d  f a c t u a l  a n a l y s i s .  The 
c o u r t  s h o u l d  n o t e  t h a t  d i s c o v e r y  i s  s t i l l  p r o c e e d i n g  on 
t h e s e  d e t a i l e d  q u e s t i o n s ,  b u t  s h o u l d  be c om p le t e d  p r i o r  t o  
a rgument  i n  t h i s  c a s e .  S h o u ld  t h e  c o u r t  f i n d  t h a t  t h e r e  a r e  
g enu in e  m a t e r i a l  i s s u e s  o f  f a c t  r e g a r d i n g  t h e  p r o c e d u r a l  
i s s u e s  t h a t  must be f u r t h e r  e x p l o r e d  i t  i s  n o t  n e c e s s a r y  t o  
do so i f  d e f e n d a n t s  a r e  e n t i t l e d  t o  summary ju dgm en t  as a 
m a t t e r  o f  l aw  on t h e  s u b s t a n t i v e  i s s u e s  d i s c u s s e d  h e r e w i t h .

No f u n d am en ta l  i s s u e s  i n  t h i s  l a w s u i t  i n i t i a t e d  by 
p l a i n t i f f s  have  y e t  been r e s o l v e d .  As f r e q u e n t l y  happens 
when a p a r t y  moves f o r  summary judgmen t  i n  i t s  e n t i r e t y  upon 
t h e  p l e a d i n g s  a l l e g e d  as s u p p o r t e d  by d e p o s i t i o n s ,  a f f i d a v i t s  
and appendages ,  i t  i s  n e c e s s a r y  f o r  t h e  mov ing p a r t y  t o  
d i s c u s s  i n  d e t a i l  each  and e v e r y  one o f  t h e  i s s u e s  r a i s e d  by 
t h e  p l a i n t i f f s  r e g a r d l e s s  o f  v a r y i n g  w e ig h t s  o f  comment 
t h o s e  i s s u e s  r a i s e d  a c t u a l l y  d e s e r v e .  F o r  e x am p le ,  p l a i n t i f f s  
have  a l l e g e d  e q u a l  p r o t e c t i o n  v i o l a t i o n s  b u t  have  p r i m a r i l y  
f o c u s e d  on what t h e y  p e r c e i v e  t o  be a d e l e g a t i o n  o f  a 
t a x i n g  power .  Even though  t h e y  r a i s e  an e q u a l  p r o t e c t i o n  
i s s u e  w i t h o u t  f u r t h e r  a l l e g i n g  t h a t  th e  l e g i s l a t u r e  i s  
p o w e r l e s s  t o  e n t e r  t h e  f i e l d  t h r o u g h  t h e  means t h e y  have 
ch o sen ,  i t  i s  s t i l l  n e c e s s a r y  f o r  t h e  d e f e n d a n t s  t o  d i s p o s e  
o f  t h a t  a l l e g a t i o n .  D e fe n d an t  b e l i e v e s  h ow eve r ,  t h a t  d i s ­
c u s s i o n  o f  such i s s u e s  a s  e q u a l  p r o t e c t i o n ,  i n  a m e a n i n g f u l  
manner ,  w i l l  r e s u l t  i n  p r o v i d i n g  t h e  c o u r t  w i t h  a b e t t e r  
b a c kg rou nd  f o r  t h e  p u rp o s e  o f  r u l i n g  on t h e  i s s u e s  t h a t  
p l a i n t i f f s  have  f o c u s e d  upon so  f a r .  F o r  t h i s  r e a s o n  e q u a l  
p r o t e c t i o n  i s  d i s c u s s e d  f i r s t  i n  t h i s  memorandum, a f t e r  t h e  
b a c kg rou nd  m a t e r i a l  i s  d e v e l o p e d .
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STATEMENT OF THE CASE 
On March 1 5 ,  1 9 7 8 ,  p l a i n t i f f s  f i l e d  t h i s  l a w s u i t .

On b e h a l f  o f  t h e m s e l v e s  and on b e h a l f  o f  a p u t a t i v e  c l a s s  o f  
p e r s o n s  " c o n s i s t i n g  o f  a l l  f i s h e rm e n  who have  f i s h e d ,  w ish  
t o  f i s h  i n  S o u t h e a s t  A l a s k a "  p l a i n t i f f s  r e q u e s t  t h a t  t h e  
e n a b l i n g  l e g i s l a t i o n  p r o v i d i n g  f o r  r e g i o n a l  a q u a c u l t u r e  
a s s o c i a t i o n s  p u r s u a n t  t o  A .S .  1 6 . 1 0  be d e c l a r e d  u n c o n s t i t u ­
t i o n a l ,  t h a t  m anda to ry  a s s e s sm en t s  o f  s h a r e s  f r o m  th e  common 
p r o p e r t y  f i s h e r i e s  r e d u c e d  t o  c a p t u r e  by c om m e rc i a l  f i s h e rm e n  
o f  t h e  S ta^ e  p u r s u a n t  t o  A .S .  1 6 . 1 0 . 5 3 0  be d e c l a r e d  u n c o n s t i ­
t u t i o n a l ,  and t h a t  a l l  such s h a r e s  p a i d  by p l a i n t i f f s  and 
th e  p u t a t i v e  c l a s s  t h e y  p u r p o r t  t o  r e p r e s e n t  be r e t u r n e d .
On May 1 1 ,  1 9 7 8 ,  p l a i n t i f f s  r e q u e s t e d  p r o d u c t i o n  o f  m a t e r i a l  
r e l a t i n g  t o :  ( 1 )  t h e  im p lem en c a t i o n  o f  A .S .  1 6 . 1 0  i n  th e  
N o r t h e r n  and S o u t h e r n  r e g i o n  o f  S o u t h e a s t  A l a s k a ;  ( 2 )  t h e  
p r o m u lg a t i o n  o f  any r e g u l a t i o n s  emergency o r  o t h e rw i s e  
p r om u lg a t e d  t h e r e u n d e r ;  ( 3 )  t h e  r e c o g n i t i o n  o f  t h e  S o u th e r n  
S o u t h e a s t  R e g i o n a l  A q u a c u l t u r e  A s s o c i a t i o n  and t h e  N o r t h e r n  
S o u t h e a s t  R e g i o n a l  A q u i c u l t u r e  A s s o c i a t i o n  by t h e  Depa r tmen t  
o f  F i s h  and Game; ( 4 )  t h e  e l e c t i o n s  h e l d  by s a i d  a s s o c i a t i o n s ;  
and ( 5 )  t h e  a s s e s sm en t  and l e v y  o f  a s s e s sm en t s  c o ndu c ted  
p u r s u a n t  t o  A .S .  1 6 . 1 0 .  On May 2 5 ,  1 9 7 8 ,  a f t e r  an swe rs  by 
a l l  p a r t i e s ,  p l a i n t i f f s  moved f o r  p a r t i a l  judgmen t  on t h e  
p l e a d i n g s  r e g a r d i n g  t h e  i s s u e s  o f  ( 1 ) w h e th e r  t h e  c l a s s  i s  
so numerous t h a t  j o i n d e r  o f  a l l  members i s  u n p r a c t i c a b l e ; 
and ( 2) w h e th e r  t h e r e  were q u e s t i o n s  o f  law  common t o  t h e  
c l a s s .  D e f e n d a n t s  S o u t h e r n  S o u t h e a s t  R e g i o n a l  A q u a c u l t u r e  
A s s o c i a t i o n  t h en  moved f o r  a p r o t e c t i v e  o r d e r  r e g a r d i n g  some 
o f  t h e  m a t t e r s  r e q u e s t e d  i n  p l a i n t i f f s '  r e q u e s t  f o r  p r o d u c t i o n .  
E a r l i e r ,  d e f e n d a n t  S o u th e r n  S o u t h e a s t  R e g i o n a l  A q u a c u l t u r e  
A s s o c i a t i o n  had moved t o  v o i d  t h e  r e t u r n  o f  s e r v i c e  o f  
summons o r  t o  d i sm i s s  t h e  a c t i o n  a g a i n s t  t h e  S o u t h e r n  R eg io n .
On June 1 6 ,  1 9 7 8 ,  t h i s  c o u r t  g r a n t e d  t h a t  m o t i o n  t o  v o i d  t h e



r e t u r n  o f  s e r v i c e  and summons, and f i n i s h e d  t h a t  o r d e r  by 
s t a t i n g  " o t h e r  i s s u e s  r a i s e d  by t h e s e  d e f e n d a n t s  w i l l  be 
h e l d  i n  abeyance  p en d in g  t h e s e  d e f e n d a n t ' s  p r o d u c t i o n  and 
p l a i n t i f f s '  r e s p o n s e . "  P l a i n t i f f s  have  n e v e r  r e s p o n d e d  t o  
d e f e n d a n t ' s  m o t i o n  f o r  p r o t e c t i v e  o r d e r .

I n  t h e  mean t ime ,  t h e  N o r t h e r n  R eg io n  h e l d  e l e c t i o n s  
p u r s u a n t  t o  A .S .  1 6 . 1 0 . 5 3 0 ,  and as o f  May 1 7 ,  1 9 7 8 ,  r e g u l ­
a t i o n s  im p lem en t in g  A .S .  1 6 . 1 0  f o r  t h e  N o r t h e r n  Reg ion  were 
e f f e c t e d .  On December 1 1 ,  1 9 7 8 ,  p l a i n t i f f s  moved t o  m a i n t a i n  
and c e r t i f y  c l a s s  a c t i o n .  On December 2 1 ,  1 9 7 8 ,  p l a i n t i f f s  
moved t o  amend th e  c o m p la i n t  t o  i n c l u d e  t h e  e l e c t i o n  and 
a s s e s sm en t  p r o v i d e d  f o r  by t h e  C omm iss ione r  o f  Commerce and 
Econom ic  Deve lopmen t  by  r e g u l a t i o n  f o r  t h e  N o r t h e r n  R eg io n .
On December 1 5 ,  1 9 7 8 ,  p l a i n t i f f s  moved t o  e n j o i n  e x p e n d i t u r e s  
by t h e  N o r t h e r n  R eg ion  f r om  any fu nd s  d e r i v e d  f r om  "payments  
made by d e f e n d a n t  p r o c e s s o r s  p u r s u a n t  t o  A .S .  1 6 . 1 0 . 5 3 0 . "

On J a n u a r y  3 ,  1 9 7 9 ,  a m o t i on  t o  i n t e r v e n e  as p a r t i e s -  
d e f e n d a n t s  was f i l e d  by a f i s h e rm a n ,  on b e h a l f  o f  h i m s e l f  and 
a c l a s s  o f  p e r s o n s  s i m i l a r l y  s i t u a t e d .  V a r i o u s  o p p o s i t i o n s  
t o  t h e s e  m o t i o n s  have been f i l e d ,  and on J a n u a r y  1 7 ,  1 9 7 9 ,  
t h e  d a t e  s e t  f o r  t h i s  m o t i o n  f o r  summary judgmen t  was ag r e ed  
t o .
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I .  FACTUAL BACKGROUND
S ou th e r n  S o u t h e a s t  R e g i o n a l  A q u a c u l t u r e  A s s o c i a t i o n ,  

I n c .  (SSRAA) o r g a n i z e d  i n  e a r l y  1 9 7 6 .  The p r i n c i p l e  p u rp o s e  
f o r  wh ich  t h e  c o r p o r a t i o n  was fo rm ed  was t c  "engage  i n  
a q u a c u l t u r e . "  (S e e  A r t i c l e s  o f  I n c o r p o r a t i o n ,  A p p e n d i x ) .
The C o r p o r a t i o n  i s  a n o n p r o f i t  c o r p o r a t i o n ,  and i s  c o n s t r a i n e d  
by t h e  law  o f  A l a s k a  r e l e v a n t  t o  non j ' • ' f i t  c o r p o r a t i o n s .  
However ,  t h e  a r t i c l e s  s p e c i f i c a l l y  p r o v i d e  t h a t  a l l  c o r p o r a t e  
"p ow e rs  a r e  t o  be c o n s t r u e d  i n  l i m i t a t i o n  o f  t h e  powers 
wh ich  th e  c o r p o r a t i o n  may have  u nd e r  t h e  p r e s e n t  o r  f u t u r e  
laws o f  t h e  . . . .  S t a t e  o f  A l a s k a . "  The c o r p o r a t i o n  has 
been r e c o g n i z e d  by t h e  I n t e r n a l  Revenue S e r v i c e  as a t a x  
exempt n o n p r o f i t  o r g a n i z a t i o n ,  commonly known as  a 5 0 1 ( c ) ( 3 )  
c o r p o r a t i o n .  P u r s u a n t  t o  t h e  b y - l a w s ,  f i s h e rm e n  e l e c t  55% 
o f  t h e  b o a r d .  Members o f  o t h e r  u s e r  g r o u p s ,  i n c l u d i n g  
s u b s i s t e n c e  f i s h e rm e n  and p r o c e s s o r s ,  a r e  a p p o i n t e d  by th e  
f u l l  b o a r d  o f  f i s h e rm e n .  A l s o  i n c l u d e d  on th e  b o a r d  i s  a t  
l e a s t  one r e p r e s e n t a t i v e  o f  l o c a l  g ove rnmen t .

SSRAA has shown a h i s t o r y  o f  b e i n g  a g g r e s s i v e  i n  
p u r s u i t  o f  r e s p o n s i b l e  and e f f i c i e n t  a q u a c u l t u r e  deve lopmen t  
w i t h  a maximum o f  u s e r  and o t h e r  l o c a l  i n p u t ,  and a b o a rd  
wh ich  i s  a c t i v e l y  i n v o l v e d  i n  t h e  management c o r p o r a t i o n .
The b o a r d  i s  c u r r e n t l y  composed o f  f i v e  s t a n d i n g  c om m i t t e e s ,  
and e v e r y  member o f  t h e  b o a r d  i s  a s s i g n e d  t o  a c omm it te e .
Those c om m it te e s  a r e  t h e  E x e c u t i v e  Comm it tee ,  Ways and Means 
Commit tee ,  P e r s o n n e l  Comm it tee ,  t h e  R e g i o n a l  P l a n n i n g  Team 
and t h e  N om in a t i o n  and B o a rd  Deve lopmen t  Commit tee .  Each 
Committee i s  s t a f f e d  w i t h  p r o f e s s i o n a l  a d v i s o r s  p u r s u a n t  t o  
budge t  a p p r o v a l  o f  t h e  f u l l  b o a r d .  The b o a r d  -  commit tee  
s y s tem  s e tu p  i n  t h e  S o u th e r n  R eg io n  p r o v i d e s  an o p p o r t u n i t y  
f o r  a l l  members o f  t h e  a s s o c i a t i o n  t o  p a r t i c i p a t e  a c t i v e l y .

On November 2 ,  1 9 7 6 ,  t h e  A l a s k a  Depa r tmen t  o f  F i s h  
and Game r e c o g n i z e d  SSRAA as a q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n  
p u r s u a n t  t o  C h ap t e r  161 o f  t h e  1 9 7 6  S e s s i  on Lav ;s . The
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r e g i o n  c o v e r s  t h e  same g e o g r a p h i c  b o u n d a r i e s  as F i s h  and 
Game R e g u l a t o r y  d i s t r i c t  1 t h r o u g h  8 i n  S o u t h e a s t e r n  A l a s k a .
The C o r p o r a t i o n  had e a r l i e r  h i r e d  a h i g h l y  q u a l i f i e d  c h i e f  
e x e c u t i v e  o f f i c e r  and by  t h e  end o f  1976  had d e v o t e d  sub ­
s t a n t i a l  e n e rg y  and r e v e n u e s  f o r  p r e l i m i n a r y  h a t c h e r y  s i t e  
s e l e c t i o n  and p r e l i m i n a r y  a p p l i c a t i o n s  f o r  a p r i v a t e  n o n p r o f i t  
h a t c h e r y ,  a s  w e l l  as an i n t e n s i f i e d  campaign t o  edu ca te  
f i s h e rm e n  and o t h e r  u s e r s  ab ou t  t h e  p r om i s e s  o f  u s e r  c o n t r o l l e d  
r e g i o n a l l y  o r i e n t e d  sa lmon  enhancement .

I n  e a r l y  1 9 7 7 ,  t h e  c o r p o r a t i o n  became aware o f  
p end ing  l e g i s l a t i o n ,  th en  House B i l l  2 6 4 .  The p end ing  
l e g i s l a t i o n  p r o v i d e d  f o r  an a s se s sm en t  e l e c t i o n  f o r  q u a l i f i e d  
r e g i o n a l  a s s o c i a t i o n s ,  and a l s o  p r o v i d e d  t h a t  " n o t i f i c a t i o n ,  
p u b l i c  m e e t i n g  and v o t i n g  p r o c e d u r e s  i n s t i t u t e d  b e f o r e  th e  
e f f e c t i v e  d a t e  o f  t h i s  Act . . .  i n  s u b s t a n t i a l  c om p l i a n c e  
w i t h  A .S .  1 6 . 1 0 . 5 3 0 ( e )  s h a l l  be c o n s i d e r e d  t o  c o n s t i t u t e  
c om p l i a n c e  w i t h  t h i s  A c t ,  and a r e  r a t i f i e d  upon th e  e f f e c t i v e  
d a t e  o f  t h e  A c t . "  SLA C h ap te r  1 5 4 ( 1 9 7 7 )  §18 . The b oa rd  
r e s o l v e d  t o  p r o c e e d  w i t h  a m anda to ry  a s s e s sm en t  e l e c t i o n  i n  
o r d e r  t o  meet c om p l i a n c e  w i t h  th e  p end ing  l e g i s l a t i o n .  An 
e l e c t i o n s  comm it te e  was a p p o i n t e d ,  and th e  c a l e n d a r  o f  
e v e n t s  was e s t a b l i s h e d  t o  c o n fo rm  w i t h  th e  e l e c t i o n  p r o c e d u r e s  
i n  t h e  p r o p o s e d  law .  The e l e c t i o n s  comm it te e  drew up p r o c e d u r a l  
r u l e s  o f  v o t i n g ,  and made s u b s t a n t i a l  p r e p a r a t i o n s  f o r  f u l l  
and a d equ a te  n o t i c e  o f  t h e  p r o p o s e d  e l e c t i o n  t o  a l l  l i m i t e d  
p e rm i t s  h o l d e r s  i n  S o u t h e a s t  A l a s k a .  The c o r p o r a t i o n  made a 
t remendous  e f f o r t  t o  e n su re  t h e  l a r g e s t  t u r n o u t  f o r  t h e  
e l e c t i o n s ,  and o t h e rw i s e  p r e c i s e l y  f o l l o w e d  th e  law  p r i o r  t o  
and d u r i n g  t h e  e l e c t i o n .  The manda to ry  a s s e s sm en t  p a s s ed  i n  
th e  S o u t h e r n  R eg ion  w i t h  o v e r  56% o f  t h e  q u a l i f i e d  f i s h e rm e n  
c a s t i n g  b a l l o t s  v o t i n g  f o r  t h e  a s s e s sm en t .  A month l a t e r ,  
on June 3 0 ,  1 9 7 7 ,  t h e  C omm iss ione r  o f  t h e  Depa r tm en t  o f  
Commerce and Economic Deve lopment  app ro v ed  t h e  a s s e s sm en t ,  
e f f e c t i v e  J u l y  2 4 ,  a f t e r  f i n d i n g  t h a t  t h e  p r o c e d u r a l  v o t i n g  
r e q u i r e m e n t  had been f o l l o w e d ,  and t h a t  t h e  a s se s sm en t  was
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r e a s o n a b l e .  The p r o c e d u r e  f o r  t h e  C om m iss ione r  i n  making 
h i s  f i n d i n g s  and a p p r o v i n g  t h e  -'assessment were  f u r t h e r  
e x p l i c a t e d  i n  t h e  r e g u l a t i o n s  ad op te d  on J u l y  15 .  See 
3AAC 8 8 . 0 1 0 - 0 3 0 .  I t  i s  u n d i s p u t e d  t h a t  t h e  m a j o r  p l a i n t i f f s  
i n  t h i s  l a w s u i t  made no  a t t em p t  t o  p r o v i d e  i n p u t  i n t o  th e  
a p p r o v a l  and r e g u l a t i o n  a d o p t i o n  o r  t o  r e q u e s t  t h e  Comm iss ione r  
n o t  t o  a p p r o v e  th e  a s s e s sm en t .  (S e e  d e p o s i t i o n s . )  A l t h o u g h  
th e  C om m iss ione r  gave n o t i c e  t o  th e  p r o c e s s o r s  and o t h e r  
f i s h  b u y e r s ,  p u r s u a n t  t o  A .S .  1 6 . L 0 , t h a t  t h e y  were  t o  b e g in  
c o l l e c t i n g  t h e  a s s e s sm en t ,  t h e  p r o c e s s o r s  c o l l e c t e d  bu t  
d e c l i n e d  t o  t r a n s m i t  t h e  a s se s sm en t  t o  t h e  r e g i o n a l  a s ’ o c i a t i o n . 
C f .  S t a t e  o f  A l a s k a  and S o u th e r n  S o u th e a s t  R e g i o n a l  A q u a c u l t u r e  
A s s o c i a t i o n , I n c . v .  A nn e t t e  I s l a n d  P a c k in g  C o . e t  a l .  ,
C i v i l  A c t i o n  No. 7 7 - 1 0 0 0 6 ,  Jun eau .  However ,  some f i s h  
b u y e r s  d i d  c o l l e c t  and f o rw a r d  th e  a s s e s sm en t  and by November 
11 ,  1 9 7 7 ,  SSRAA had r e c e i v e d  some $ 4 9 , 0 0 0  i n  a s s e s sm en t s .

M eanwh i le ,  t h e  c o r p o r a t i o n  was a c t i v e l y  p r o c e e d i n g  
w i t h  p l a n s  f o r  h a t c h e r y  s i t e s  and a h a t c h e r y  f a c i l i t y  a t  
Whitman Lake  on R a v i l l a  I s l a n d  n e a r  K e t c h i k a n .  On December 
15 ,  1 9 7 7 ,  t h e  f i n a l  r e q u e s t  f o r  t h e  l a s t  $ 1 0 0 , 0 0 0  m a tch ing  
g r a n t ,  p u r s u a n t  t o  A .S .  1 6 . 1 0 . 5 1 0 ,  was s e n t  t o  t h e  D i r e c t o r  
o f  B u s i n e s s  L o a n s ,  Depa r tmen t  o f  Commerce and Economic 
D e v e lo pm en t .

I n  e a r l y  1 9 7 8 ,  a f t e r  p r o c e s s o r s  had ag re ed  t o  
r e l e a s e  th e  impounded a s s e s sm en t ,  t h e  c o r p o r a t i o n  l e t  an 
e n g i n e e r i n g  and d e s i g n  c o n t r a c t  f o r  t h e  Whitman Lake H a t c h e r y  
f a c i l i t y .  The d e s i g n  o f  t h e  f a c i l i t y  and i t s  . s p e c i f i c a t i o n s  
were  s u p e r v i s e d  by M i l o  B e l l ,  P r o f e s s o r  E m e r i t o u s  o f  F i s h e r i e s ,  
U n i v e r s i t y  o f  W a sh in g to n ,  SSRAA's s e n i o r  t e c h n i c a l  a d v i s o r .  
S u b s e q u e n t l y ,  i n t e r i m  f i n a n c i n g  was s e c u r e d  t h r o u g h  t h e  
Spokane Bank f o r  C o o p e r a t i v e s ,  and c o n s t r u c t i o n  began a t  t h e  
H e r r i n g  Cove-Whitman Lake  h a t c h e r y  s i t e  i n  Ju n e .  A t em p o r a r y  
h a t c h e r y  was b u i l t  a t  B e a v e r  F a l l s ,  n e a r  K e t c h i k a n ,  p r i m a r i l y



f o r  t h e  p u rp o s e  o f  p r e v e n t i n g  a y e a r s  d e l a y  i n  p r o d u c t i o n  o f  
s a lm on .  The B e a v e r  F a l l s  H a t c h e r y  i s  p r e s e n t l y  i n c u b a t i n g
8 0 0 , 0 0 0  Coho- eggs .

A l s o  d u r i n g  1 9 7 8 ,  t h e  c o r p o r a t i o n  had become 
h e a v i l y  i n v o l v e d  i n  t h e  r e g i o n a l  p l a n n i n g  p r o c e s s .  T h i s  
p r o c e s s  i s  d i c t a t e d  by A .S .  1 6 . 1 0 . 3 7 5 .  C o r p o r a t i o n  e xp en se s  
i n  1978  exceeded  $ 1 1 2 , 0 0 0  i n  c o n j u n c t i o n  w i t h  t h i s  p r o c e s s .

C u r r e n t l y  t h e r e  e x i s t  f i v e  r e c o g n i z e d  r e g i o n a l  
a q u a c u l t u r e  a s s o c i a t i o n s  i n  t h e  s t a t e .  They a r e  he rn  
S o u t h e a s t  R e g i o n a l  A q u a c u l t u r e  A s s o c a t i o n ,  N o r t h e r n  S o u t h e a s t e r n  
R e g i o n a l  A q u a c u l t u r e  A s s o c i a t i o n ,  P r i n c e  W i l l i a m  Sound 
R e g i o n a l  A q u a c u l t u r e  A s s o c i a t i o n ,  Cook I n l e t  R e g i o n a l  
A q u a c u l t u r e  A s s o c i a t i o n  and Im a r p i k  R e g i o n a l  A q u a c u l t u r e  
A s s o c i a t i o n  i n  D i l l i n g h a m .  T h re e  have imp lemen ted  a s s e s s ­
ments p u r s u a n t  t o  A .S .  1 6 . 1 0 . 5 3 0 :  The S o u th e rn  and N o r t h e r n
R eg io n s  o f  S o u t h e a s t  A l a s k a ,  and Cook I n l e t  R e g i o n a l  Aqua­
c u l t u r e  A s s o c i a t i o n .  S p e c i f i c  r e h a b i l i t a t i o n  and enhancement 
p rog ram s  a r e  c u r r e n t l y  unde rway ,  p a r t i a l l y  f u nded  o r  g u a r a n t e e d  
by th e  m anda to ry  a s s e s sm en t .
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I I . H I S T O R I C  B A C K G R O U T D

H i s t o r i c a l l y ,  sa lm on  were  im p o r t a n t  as a f o o d  
s o u r c e  i n  A l a s k a ;  w h i l e  E s k im o s ,  A l e u t s  and I n d i a n s  were  
h e a v i l y  dependen t  on s a lm on ,  t h e y  used t h e  f i s h e r y  i n  a 
manner u n l i k e l y  t o  cau se  damage t o  i t .  I n  t h e  e a r l y  days  o f  
t h e  c om m e rc ia l  f i s h e r y  i n  A l a s k a ,  t h e  r e s o u r c e  was c o n s i d e r e d  
i n e x h a u s t i b l e  by t h o s e  most c o n c e rn e d  w i t h  i t s  e x p l o i t a t i o n .
The f i s h i n g  l e v e l s  d u r i n g  t h e  f i r s t  y e a r s  s k y r o c k e t e d ;  th e  
number o f  f i s h  t r a p s  i n c r e a s e d  f r om  60 t o  600  i n  a p e r i o d  
f r o m  1906  t o  1 9 2 0 .  D u r i n g  t h e  same p e r i o d  t h e  number o f  
g i l l n e t  b o a t s  r o s e  f r o m  1 , 0 0 0  t o  5 , C00 , and t h e  number o f
s e i n e r s  i n c r e a s e d  f r om  200 t o  8 0 0 .  T h e re  was a r a p i d  i n c r e a s e/
i n  consumer demand f o r  canned sa lmon  f r om  th e  i n c e p t i o n  o f  
c om m e rc i a l  f i s h i n g  i n  th e  1 8 8 0 ' s  u n t i l  t h e  end o f  W o r ld  
War I .  F i s h i n g  l e v e l s  and i n d u s t r y  e x p a n s i o n  i n  A l a s k a  
r e f l e c t e d  t h i s  demand. I n  th e  tw en ty  y e a r  p e r i o d  f r om  1 8 9 9 -  
1 9 18  t h e  A la s k a  sa lm on  pack  r o s e  f r om  a p p r o x im a t e l y  1 , 0 0 0 , 0 0 0  
c a s e s  t o  o v e r  6 , 5 0 0 , 0 0 0  c a s e s .  T h i s  g row th  o c c u r r e d  i n  t h e  
ab sence  o f  any e f f e c t i v e  g o v e rnm en ta l  r e g u l a t i o n  and ,  had i t  
n o t  been  f o r  t h e  s h a rp  d rop  i n  demand a f t e r  t h e  F i r s t  W o r ld  
War ,  m igh t  have  v e r y  r a p i d l y  d e s t r o y e d  t h e  f i s h e r y .  P r o d u c t i o n  
c o n t i n u e d  t o  i n c r e a s e  and r e a c h e d  a p eak  i n  t h e  l a t e  1 9 3 0 's  
d e s p i t e  t h a t  d rop  in  demand. Then t h e  c om m e rc ia l  c a t c h  
began  t o  d e c l i n e  s i g n i f i c a n t l y  u n t i l  i n  t h e  m i d - 1 9 6 0 ' s  i t  
r e a c h e d  a l e v e l  l e s s  th an  h a l f  t h e  maximum y i e l d s  o f  th e  
l a t e  1 9 3 0 ' s .  S e v e r a l  f a c t o r s  must be c o n s i d e r e d  i n  e v a l u a t ­
i n g  t h e  r e a s o n s  f o r  t h a t  s e r i o u s  c o n t i n u i n g  d e c l i n e  i n  
p r o d u c t i o n .  The f i r s t  f a c t o r  was t h e  i n c r e a s e  i n  th e  number 
o f  f i s h e rm e n .

I n  t h e  f i r s t  y e a r s  o f  t h e  A l a s k a  c om m e rc i a l  sa lmon  
f i s h e r y  a r e l a t i v e l y  s m a l l  number o f  f i s h e rm e n  h a r v e s t e d  
l a r g e  numbers o f  f i s h .  The y e a r s  t h e r e a f t e r  we re  marked  by 
an enormous i n c r e a s e  i n  t h e  number o f  c om m e rc ia l  f i s h e rm e n .
I n  t h e  peak  f i s h e r y  p e r i o d  f r om  19 3 4  t o  1939  an a v e r a g e  o f  
8 , 3 8 3  f i s h e rm e n  caugh t  an a v e r a g e  o f  5 9 3 , 7 1 9 , 0 0 0  pounds o f



sa lm on  a n n u a l l y ,  w he re a s  f o r  t h e  p e r i o d  f r om  19 63  t o  1 9 67  an 
a v e r a g e  o f  1 6 , 7 6 4  f i s h e rm e n  h a r v e s t e d  an a v e r a g e  o f  o n l y
2 5 4 , 7 7 1 , 0 0 0  pounds a n n u a l l y .  By t h e  m i d - 1 9 3 0 ' s  t h e  a v e r a g e  
c a t c h  had p eaked  and had  s t a r t e d  i t s  p r e c i p i t o u s  d e c l i n e .
The a v e r a g e  c a t c h  p e r  f i s h e rm a n  d ropp ed  f r om  a h i g h  o f  
8 9 , 2 3 6  pounds i n  1 9 3 4  t o  1 8 , 7 6 3  pounds by  1 9 6 6 .  As a 
r e s u l t  o f  t h e s e  d e v e l o p m en t s ,  t h e  a lm o s t  1 8 , 0 0 0  f i s h e rm e n  
emp loyed  i n  1 966  c augh t  t w e n t y - f i v e  p e r c e n t  f ew e r  f i s h  th an  
d i d  7 , 4 0 8  f i s h e rm e n  i n  1 9 3 0 .

The d e c l i n i n g  s i z e  o f  t h e  a v e r a g e  c a t c h  o f  each  
f i s h e rm a n  and t h e  i n c r e a s e d  number o f  f i s h e rm e n  i n  t h e  
f i s h e r y  were  r e l a t e d  phenomena. I t  c o u l d  be p o s s i b l e  f o r  
b o t h  o f  t h o s e  c o n d i t i o n s  t o  e x i s t  i n  an e c o n o m i c a l l y  v i a b l e  
i n d u s t r y  i f  t h e  a v e r a g e  c a t c h  and t h e  number o f  f i s h e rm e n  
l e v e l e d  o f f ,  b u t  u n t i l  r e c e n t l y  t h i s  i s  n o t  t h e  c a s e  i n  the  
A l a s k a  f i s h e r y .  The f i s h e rm a n  i n  t h e  boom p e r i o d  o f  t h e  
m i d - 1 9 6 0 ' s  e a rn e d  l e s s  g r o s s  r e a l  income th an  h i s  c o u n t e r ­
p a r t  f i s h i n g  i n  t h e  d e p r e s s i o n  p e r i o d  o f  t h e  m i d - 1 9 3 0 ' s ,  
n o tw i t h s t a n d i n g  an i n c r e a s e  o f  o v e r  300 p e r c e n t  i n  t h e  r e a l  
v a l u e  p r i c e  o f  f i s h .  T h i s  s i t u a t i o n  was cau sed  p a r t i a l l y  by  
t h e  f a c t  t h a t ,  f o r  a g i v e n  o u t p u t ,  t h e  c o s t  o f  c a t c h i n g  each  
f i s h  i n c r e a s e d  as t h e  a v e r a g e  c a t c h  p e r  f i s h e rm a n  d e c r e a s e d .  
The c o n c e rn s  cau sed  by t h e  d e c l i n i n g  c a t c h  and t h e  i n c r e a s ­
i n g  c o s t  o f  c a t c h i n g  f i s h  l e d  t o  t h e  l i m i t a t i o n  o f  e n t r y  
i n t o  t h e  f i s h e r i e s  and a p l a n  f o r  e f f i c i e n t  a q u a c u l t u r e  
d e v e lo pm en t .  1 /

1 /  C f .  R. C o o l e y ,  P o l i t i cs  and C o n s e r v a t i o n :  The D e c l i n e
o f  th e  A la s k a  Sa lmon ( 1 9 6 3 )  ; J .  C r u t c h f i e l d  6: (T! P o n t e c o r v o  
The P a c i f i c  Sa lmon F i s h e r y :  A S tud y  I n  I r r a t i o n a l
C o n s e r v a t i o n  ( 1 9 6 9 ) .
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I I I .  DEVELOPMENT OF AQUACULTURE POLICY IN ALASKA. 
A. CONSTITUTIONAL RECOGNITION.
P r i o r  t o  1 9 7 2 ,  A r t .  V I I I ,  Sec .  15 o f  t h e  A la s k a  

C o n s t i t u t i o n  p r o v i d e d  t h a t  " [ N ] o  e x c l u s i v e  r i g h t  o r  s p e c i a l  
p r i v i l e g e  o f  f i s h e r y  s h a l l  be c r e a t e d  o r  a u t h o r i z e d  i n  th e  
n a t u r a l  w a t e r s  o f  t h e  s t a t e . "  Tha t  s e c t i o n  was d e r i v e d  f r om  
s e c t i o n  1 o f  t h e  W h i t e  A c t ,  48  U . S . C . ,  § 221 ,  u nd e r  wh ich  
A l a s k a  f i s h e r i e s  w e re  managed p r i o r  t o  s t a t e h o o d .  C f .  1963  
O p in i o n ,  A t t o r n e y  G e n e r a l ,  No. 3 .  The W h i te  Act had been 
c o n s i s t e n t l y  c o n s t r u e d  t o  f o r b i d  e x c l u s i v i t y  i n  t h e  common 
p r o p e r t y  f i s h e r y  n o t  o n l y  t o  any s i n g l e  g roup  o r  c o r p o r a t i o n  
bu t  a l s o  t o  any  s p e c i a l  g roup  o r  number o f  p e o p l e .  C f .
Hynes v .  G r imes P a c k i n g  C o . , 337 U .S .  36 ( 1 9 4 9 ) .

I n  1 9 72  s e c .  15 was amended w i t h  t h e  a d d i t i o n a l
c l a u s e :

T h i s  s e c t i o n  does  n o t  r e s t r i c t  t h e  power o f  
t h e  s t a t a  t o  l i m i t  e n t r y  i n t o  any f i s h e r y  f o r  
p u rp o s e s  o f  r e s o u r c e  c o n s e r v a t i o n ,  t o  p r e v e n t  
econom ic d i s t r e s s  among f i s h e rm e n  and t h o s e  
dependen t  upon them f o r  a l i v e l i h o o d  and t o  
p romo te  t h e  e f f i c i e n t  deve lopmen t  o f  a q u a c u l t u r e  
i n  t h e  S t a t e .
When th e  r e s o l u t i o n  c a l l i n g  f o r  t h e  p r o p o s e d  

amendment was u nd e r  c o n s i d e r a t i o n  by th e  l e g i s l a t u r e  s e v e r a l  
s i g n i f i c a n t  changes were  made. These  changes were r e f e r r e d  
t o  i n  a House R e s o u r c e s  Commit tee r e p o r t :

As r e c e i v e d  by t h e  c om m i t t e e ,  t h e  amendment 
s p e c i f i e s  t h r e e  g round s  f o r  r e s t r i c t i n g  e n t r y  t o  a 
f i s h e r y ,  one o f  wh ich  i s  " f o r  p u rp o s e s  o f  c o n s ­
e r v a t i o n  o f  t h e  r e s o u r c e . "  I n  o u r  p r o p o s e d  
s u b s t i t u t e  we have a l t e r e d  t h i s  t o  r e a d  " f o r  
p u rp o s e s  o f  r e s o u r c e  c o n s e r v a t i o n , "  t h e r e b y  
b r o a d e n in g  i t  t o  i n c l u d e  c o n s e r v a t i o n  n o t  o n l y  o f  
t h e  f i s h e r i e s  t h e m s e l v e s ,  b u t  o f  t h e  c a p i t a l  and 
l a b o r  r e s o u r c e s  wh ich  a r e  expended i n  h a r v e s t i n g  
them. T h i s  i s  a p a r t i c u l a r l y  im p o r t a n t  p o i n t  
s i n c e  l i m i t e d  e n t r y  f i n d s  i t s  p r im a r y  s i g n i f i c a n c e  
more i n  t h e  c o n t e x t  o f  econom ics  th an  b i o l o g y .  We 
have added t h e  a d j e c t i v e  " e f f i c i e n t "  b e f o r e  
"d e v e lo pm en t  o f  a q u a c u l t u r e "  f o r  s i m i l a r  r e a s o n s .

1 971  House J o u r n a l ,  p . 7 6 1 .  The House R e s ou r c e s  Commit tee 
s u b s t i t u t e  was t h e  v e r s i o n  e v e n t u a l l y  ad op ted  by t h e  v o t e r s .

The s i g n i f i c a n c e  o f  t h o s e  changes s h o u ld  be em phas i z ed  
The c o n s e r v a t i o n  o f  c a p i t a l  and l a b o r  r e s o u r c e s  embod ies
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econom ic  c o n c e p t s  f a r  beyond  b i o l o g i c a l  r e h a b i l i t i o n  o f  t h e  
f i s h e r i e s .  E f f i c i e n c y  o f  t h e  means chosen  t o  a c h i e v e  b i o l o g ­
i c a l  enhancement became a c o n s t i t u t i o n a l l y  f a t h e r e d  p u b l i c  
p u r p o s e .  As s h a l l  be s e e n ,  t h e  l e g i s l a t i v e  scheme t o  p romo te  
a q u a c u l t u r e  d ev e lo pm en t  e f f e c t i v e l y  r e c o g n i z e d  c a p i t a l  and 
l a b o r  c o n s e r v a t i o n  a s  a p r im a r y  g o a l .

b . LEGISLATIVE DEVELOPMENTS.
1 .  I n  1 9 7 4  t h e  l e g i s l a t u r e  p a s s ed  i n t o  l aw ,  w i t h  

t h e  G o v e r n o r ' s  s i g n a t u r e ,  a b i l l  a u t h o r i z i n g  t h e  ow ne r sh ip  
o f  sa lmon  h a t c h e r i e s  by q u a l i f i e d  n o n p r o f i t  c o r p o r a t i o n s  f o r  
t h e  p u rp o s e  o f  c o n t r i b u t i n g  t o  t h e  r e h a b i l i t a t i o n  o f  th e  
d e p l e t e d  sa lmon  s t o c k s .  2 /  The b i l l  empowered t h e  Comm iss ione r  
o f  F i s h  and Game t o  i s s u e  p e rm i t s  t o  n o n p r o f i t  c o r p o r a t i o n s  
o r g a n i z e d  unde r  A .S .  1 6 . 1 0 . 2 0  f o r  t h e  c o n s t r u c t i o n  and 
o p e r a t i o n  o f  a s a lm on  h a t c h e r y ,  " s u b j e c t  t o  t h e  r e s t r i c t i o n s  
he c o n s i d e r s  d e s i r a b l e  o r  t h a t  a r e  imposed by s t a t u t e  o r  
r e g u l a t i o n  u nd e r  S e c3 . 4 0 0 - 4 7 0  o f  t h i s  C h a p t e r . "  3 /  ( U n d e r l i n ­
i n g  s u p p l i e d . )

2 /  SLA C h ap t e r  1 1 1 .  S e c t i o n  1 o f  t h a t  C h ap te r  l a i d  o u t  t h e  
l e g i s l a t i v e  i n t e n t  o f  t h e  A c t :

" I t  i s  t h e  i n t e n t  o f  t h i s  Act t o  a u t h o r i z e  the  
p r i v a t e  ow n e r s h ip  o f  sa lmon  h a t c h e r i e s  by q u a l ­
i f i e d  n o n p r o f i t  c o r p o r a t i o n s  f o r  t h e  p u rp o s e  o f  
c o n t r i b u t i n g ,  by a r t i f i c i a l  means, t o  t h e  r e h a ­
b i l i t a t i o n  o f  t h e  s t a t e ’ s d e p l e t e d  and d e p r e s s e d  
sa lmon f i s h e r y .  The p rog ram  s h a l l  be o p e r a t e d  
w i t h o u t  a d v e r s e l y  a f f e c t i n g  n a t u r a l  s t o c k s  o f  f i s h  
i n  th e  s t a t e  and unde r  a p o l i c y  o f  management 
wh ich  a l l o w s  r e a s o n a b l e  s e g r e g a t i o n  o f  r e t u r n i n g  
h a t c h e r - r e a r e d  sa lm on  f r o m  n a t u r a l l y  o c c u r r i n g  
s t o c k s . "

3 /  SLA C h ap t e r  1 1 1 ,  S ec .  2 ,  a d d in g  Sec .  1 6 . 1 0 . 4 0 0 ( a )  by 
amendment. The u n d e r l i n e d  la n g u ag e  was l a t e r  d e l e t e d  
f r om  law  by amendment i n  SLA C h ap te r  154 ( 1 9 7 7 ) ,  S e c t i o n
3 .  See d i s c u s s i o n  i n f r a .

The Act a l s o  l i s t e d  c o n d i t i o n s  wh ich  must be 
i n c l u d e d  i n  any p e rm i t :

Sec .  1 6 . 1 0 . 2 4 0 .  CONDITIONS OF A PERMIT. The 
d ep a r tm en t  s h a l l  r e q u i r e ,  i n  a p e rm i t  i s s u e d  t o  a 
h a t c h e r y  o p e r a t o r ,  t h a t ,

( 1 ) s a lm on  eggs p r o c u r e d  by t h e  h a t c h e r y  must 
be f r om  th e  d ep a r tm en t  o r  a s o u r c e  a p p ro v ed  by  th e  
d e p a r tm e n t ;
( f o o t n o t e  3 /  c o n ' t )
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( f o o t n o t e  3 /  c o n ' t )

( 2) no sa lmon eggs o r  r e s u l t i n g  f r y  be p l a c e d  
i n  w a t e r s  o f  t h e  s t a t e  o t h e r  th an  t h o s e  s p e c i ­
f i c a l l y  d e s i g n a t e d  i n  t h e  p e rm i t ;

( 3 )  no sa lmon eggs o r  l e s u l t i n g  f r y ,  s o l d  t o  
a p e rm i t  h o l d e r  by t h e  s t a t e  o r  by a n o t h e r  p a r t y  
app ro v ed  by th e  d e p a r tm e n t ,  may be r e s o l d  o r  
o t h e rw i s e  t r a n s f e r r e d  t o  a n o t h e r  p e r s o n ;

( 4 )  no sa lmon  be r e l e a s e d  by th e  h a t c h e r y  
b e f o r e  d epa r tm en t  a p p r o v a l ,  and ,  f o r  p u rp o s e s  o f  
p a t h o l o g i c a l  e x am in a t i o n  and a p p r o v a l ,  t h e  d e p a r t ­
ment s h a l l  be n o t i f i e d  o f  th e  p r o p o s e d  r e l e a s e  o f  
sa lmon a t  l e a s t  15 days  b e f o r e  t h e  d a te  o f  t h e i r  
p r o p o s e d  r e l e a s e  by t h e  h a t c h e r y ;

( 5 )  d i s e a s e d  sa lmon  be d e s t r o y e d  i n  a s p e c i ­
f i c  manner and p l a c e  d e s i g n a t e d  by th e  d e p a r tm e n t ;

( 6) a d u l t  s a lm on  be h a r v e s t e d  by h a t c h e r y  
o p e r a t o r s  o n l y  a t  s p e c i f i c  l o c a t i o n s  as  d e s i g n a t e d  
by th e  d e p a r tm e n t ;

( 7 )  s u r p l u s  eggs f r om  sa lmon r e t u r n i n g  t o  th e  
h a t c h e r y  be made a v a i l a b l e  f o r  s a l e  f i r s t  t o  t h e  
d epa r tm en t  and t h e n ,  a f t e r  i n s p e c t i o n  and a p p r o v a l  
by th e  d e p a r tm e n t , t o  o p e r a t o r s  o f  o t h e r  h a t c h ­
e r i e s  a u t h o r i z e d  by p e rm i t  t o  o p e r a t e  unde r  s e c s .  
4 0 0 - 4 7 0  o f  t h i s  c h a p t e r ;

( 8) i f  s u r p l u s  sa lm on  eggs a r e  s o l d  by a 
p e rm i t  h o l d e r  t o  a n o t h e r  p e rm i t  h o l d e r ,  a copy f  
t h e  s a l e s  t r a n s a c t i o n  be p r o v i d e d  t o  t h e  depai 
m en t ;

( 9 )  t h e  c o s t  o f  i n s p e c t i o n s  o r  e x am in a t i o n ; ,  
conduc ted  by t h e  d ep a r tm en t  unde r  t h i s  s e c t i o n  
b e f o r e  th e  r e l e a s e  o f  s a lm on ,  o r  when eggs a r e  
p r o c u r e d  f r om  s o u r c e s  o t h e r  th an  t h e  d e p a r tm e n t ,  
o r  t o  d e t e rm in e  t h e  e x i s t e n c e  o f  d i s e a s e ,  be b o rn e  
by th e  h a t c h e r y  owner f o r  wh ich  th e  i n s p e c t i o n  o r  
e x am in a t i o n  i s  c o n du c t e d ;

( 10 ) a h a t c h e r y  be l o c a t e d  i n  an a r e a  where  a 
r e a s o n a b l e  s e g r e g a t i o n  f r om  n a t u r a l  s t o c k s  o c c u r s ,  
b u t ,  wThen f e a s i b l e ,  i n  an a r e a  where r e t u r n i n g  
h a t c h e r y  f i s h  w i l l  p a s s  t h r o u g h  t r a d i t i o n a l  sa lmon  
f i s h e r i e s .
The c o n d i t i o n s  l i s t e d  i n  SLA C h ap te r  111 ( 1 9 7 4 ) ,

Sec .  1 6 . 1 0 . 4 2 0  have  n o t  been enumera ted  upon n o r  amended.
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The Act p r o v i d e d  t h a t  f i s h  r e l e a s e d  i n t o  t h e  
n a t u r a l  w a t e r s  o f  t h e  s t a t e  by a n o n - p r o f i t  h a t c h e r y  " a r e  
a v a i l a b l e  t o  t h e  p e o p l e  f o r  common u se  and a r e  s u b j e c t  t o  
r e g u l a t i o n  u n d e r  a p p l i c a b l e  l aw  i n  t h e  same way as f i s h  
o c c u r r i n g  i n  t h e i r  n a t u r a l  s t a t e  u n t i l  t h e y  r e t u r n  t o  t h e  
s p e c i f i c  l o c a t i o n  d e s i g n a t e d  by t h e  d ep a r tm en t  f o r  h a r v e s t  
by  t h e  h a t c h e r y  o p e r a t o r . "  4 /

Funds r a i s e d  by t h e  s a l e  o f  h a r v e s t e d  sa lm on  o r  
eggs by t h e  h a t c h e r y  o p e r a t o r  5 /  we re  t o  be u t i l i z e d  f o r  
h a t c h e r y  o p e r a t i n g  c o s t s ,  d eb t  s e r v i c e ,  c a p i t a l  imp rovemen ts  
and e x p a n s i o n ,  w i t h  t h e  r e m a i n i n g  fu n d s  expended  on " f i s h e r i e s  
r e s e a r c h ,  s a lm on  r e h a b i l i t a t i o n  p r o j e c t s ,  o r  o t h e r  f i s h e r i e s  
a c t i v i t i e s . "  SLA C h ap t e r  1 1 1 ,  Sec .  1 6 . 1 0 . 4 5 0 .  O th e r  a s p e c t s  
o f  t h e  b i l l  i n c l u d e d  p r o v i s i o n s  f o r  a l t e r i n g ,  s u sp end in g  o r  
r e v o k i n g  p e rm i t s ,  6/ p u b l i c  h e a r i n g s  on p e rm i t  i s s u a n c e s ,  7 /

4 /  The d e c i s i o n  t o  s p e c i f i c a l l y  mandate  t h a t  t h e  h a t c h e r y  
s a lm on  w ou ld  be a v a i l a b l e  f o r  common use  and s u b j e c c  t o  
r e g u l a t i o n  " i n  t h e  same way as  f i s h  o c c u r r i n g  i n  t h e i r  
n a t u r a l  s t a t e "  must have  been  d i s c u s s e d  w i t h i n  th e  
f r am ew o rk  o f  A r t i c l e  V I I I ,  S ec .  36 o f  t h e  A l a s k a  C o n s t i ­
t u t i o n ,  wh ich  s t a t e s :

" S e c t i o n  3 .  COMMON USE. Whenever o c c u r r i n g  i n  
t h e i r  n a t u r a l  s t a t e ,  f i s h ,  w i l d l i f e ,  and w a t e r s  
a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  common u s e . "

See d i s c u s s i o n ,  A l a s k a  C o n s t i t u t i o n a l  C o n v en t i o n  P r o ­
c e e d i n g s ,  pp .  2 4 5 8 - 2 4 6 6 .

5 /  " F i s h  s o l d  by h a t c h e r i e s  f o r  human c on sum p t io n  s h a l l  be 
o f  c om pa ra b le  q u a l i t y  t o  f i s h  h a r v e s t e d  b y  c om m e rc ia l  
f i s h e r i e s  i n  t h e  a r e a ,  and s h a l l  be s o l d  a t  p r i c e d  
commensura te  w i t h  t b _  c u r r e n t  m a r k e t . "  A .S .  1 6 . 1 0 . 4 5 0 .

6/  A. S . 1 6 . 1 0 . 4 3 0 ,  Subsect ion ( b )  p r o v i d e s :
" ( b )  I f  t h e  c om m is s i o n e r  f i n d s  t h a t  t h e  o p e r a t i o n  
o f  t h e  h a t c h e r y  i s  n o t  i n  t h e  b e s t  i n t e r e s t s  o f  
t h e  p u b l i c ,  he may a l t e r  t h e  c o n d i t i o n s  o f  t h e  
p e rm i t  t o  m i t i g a t e  t h e  a d v e r s e  e f f e c t s  o f  t h e  
o p e r a t i o n ,  o r ,  i f  t h e  a d v e r s e  e f f e c t s  a r e  i r r e v e r s ­
i b l e  and c anno t  be m i t i g a t e d  s u f f i c i e n t l y ,  i n i t i a t e  
a t e r m i n a t i o n  o f  t h e  o p e r a t i o n  unde r  t h e  p e rm i t  
o v e r  a r e a s o n a b l e  p e r i o d  o f  t im e  und e r  t h e  c i r c u m ­
s t a n c e s ,  n o t  t o  exce ed  f o u r  y e a r s .  D u r i n g  t h e  
p e r i o d  o f  t im e  t h a t  t h e  o p e r a t i o n  i s  b e i n g  t e r m i n ­
a t e d ,  t h e  p e rm i t  h o l d e r  may h a r v e s t  s a lm on  und e r  
t h e  te rm s  o f  t h e  p e rm i t  b u t  may n o t  r e l e a s e  a d d i t i o n a l  
f i s h . "

7/ A.S. 16.10.410.
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a p p r o v a l  o f  egg t a k e s ,  8/ i n s p e c t i o n  o f  t h e  h a t c h e r y  by th e  
d e p a r tm e n t , 9 /  and an a n n u a l  r e p o r t  t o  t h e  d e p a r tm e n t . 1 0 /

2 .  ( a ) .  I n  1 9 7 6 ,  t h e  l e g i s l a t u r e  p a s s e d  two
more b i l l s  t h a t  p e r t a i n e d  t o  a q u a c u l t u r e .  1 1 / SLA C h ap te r  
161  ( 1 9 7 6 )  p r o v i d e d  f o r  t h e  f o r m a t i o n  o f  " q u a l i f i e d  r e g i o n a l  
a s s o c i a t i o n s  f o r  t h e  p u rp o s e  o f  e n h an c in g  sa lmon  p r o d u c t i o n . "  
A .S .  1 6 . 1 0 . 3 8 0 ( g ) .  The a s s o c i a t i o n s  w ou ld  be deemed q u a l i f i e d  
i f  t h e  C omm iss ione r  o f  F i s h  and Game f o und  t h a t :

A .S .  1 6 . 1 0 . 3 8 0 ( a ) :
" ( 1 ) i t  i s  c om p r i s e d  o f  a s s o c i a t i o n s  r e p r e s e n t ­

a t i v e  o f  c om m e rc i a l  f i s h e rm e n  i n  t h e  r e g i o n ;
( 2) i t  i n c l u d e s  r e p r e s e n t a t i v e s  o f  o t h e r  u s e r  

g roup s  i n t e r e s t e d  i n  f i s h e r i e s  w i t h i n  t h e  r e g i o n  
who w ish  t o  b e l o n g ;  and

8/ A . S .  1 6 . 1 0 . 4 4 5 ;
"EGG SOURCES. ( a )  The d ep a r tm en t  s h a l l  a pp ro v e  
th e  s o u r c e  and number o f  sa lmon  eggs t a k e n  und e r  
s e c s .  4 0 0 - 4 7 0  o f  t h i s  c h a p t e r .
( b )  Where f e a s i b l e ,  sa lmon eggs u t i l i z e d  by a 
h a t c h e r y  o p e r a t o r  s h a l l  f i r s t  be t a k e n  f r om  s t o c k s  
n a t i v e  t o  t h e  a r e a  i n  wh ich  t h e  h a t c h e r y  i s  l o c a t e d ,
and t h e n ,  upon d epa r tm en t  a p p r o v a l ,  f r om  o t h e r
a r e a s ,  as n e c e s s a r y . "

9 /  A . . .  1 6 . 1 0 . 4 6 0 .
1 0 / A .S .  1 6 . 1 0 . 4 7 0 ,  The r e p o r t  t o  t h e  Depa r tmen t  o f  F i s h

and Game i n c l u d e d :
( 1 ) a c om p le t e  d e s c r i p t i o n  o f  a l l  s i g n i f i c a n t  

h a t c h e r y  o p e r a t i o n s ;
( 2) s t a t i s t i c s  on t h e  numbers o f  eggs and f i s h  

h a n d l e d  by t h e  h a t c h e r y ,  w h e th e r  f o r  p r o d u c t i o n  
o r  s a l e ;

( j )  f u t u r e  re c omm enda t ion s  f o r  m o d i f i c a t i o n  o f  
t h e  h a t c h e r y  p rog ram ;

( 4 )  any o t h e r  r e l e v a n t  d a t e  r e q u i r e d  by th e  
d e p a r tm e n t .

1 1 / B o th  b i l l s  were  r e q u e s t e d  by t h e  G o v e rn o r  and s i g n e d  by 
t h e  G o v e r n o r .  SLA C h ap te r  161  ( 1 9 7 6 )  , wh ich p r o v i d e d  
f o r  R e g i o n a l  A s s o c i a t i o n s ,  p a s s e d  b o t h  h ou se s  by a 
unan imous v o t e  o f  t h e  members p r e s e n t .  S e n a t e  B i l l  
H i s t o r y ,  9 t h  L e g i s l a t u r e ,  pp .  3 4 0 - 3 4 1 .

SLA C h ap t e r  1 90  ( 1 9 7 6 )  p a s s ed  t h e  S en a t e  1 9 - 1  and 
p a s s e d  uhe House 3 6 - 0 - 4  b e f o r e  i t  was s i g n e d  by t h e  
G o v e r n o r .  S en a te  B i l l  H i s t o r y ,  9 t h  L e g i s l a t u r e ,  p .
3 4 1 .



( 3 )  i t  p o s s e s s e s  a b o a r d  o f  d i r e c t o r s  wh ich  
i n c l u d e s  no l e s s  th a n  one r e p r e s e n t a t i v e  o f  each  
u s e r  g roup  t h a t  b e l o n g s  t o  t h e  a s s o c i a t i o n . "

The Act d i r e c t e d  t h a t  t h e  C om m is s ion e r  s h a l l  " d e s i g n a t e  
r e g i o n s  o f  t h e  s t a t e  f o r  t h e  p u rp o s e  o f  e n h an c in g  sa lmon 
p r o d u c t i o n  and s h a l l  d e v e l o p  and amend as  n e c e s s a r y  a 
c om p reh en s iv e  sa lm on  enhancement p l a n  f o r  each  r e g i o n  f o r  
b o t h  p u b l i c  and p r i v a t e  n o n - p r o f i t  h a t c h e r y  s y s t e m s . "  SLA 
C h ap t e r  161  ( 1 9 7 6 ) ,  S e c t i o n  2 .  1 2 /

I f  a q u a l i f i e d  a s s o c i a t i o n  " h a s  become a n o n ­
p r o f i t  c o r p o r a t i o n  u n d e r  A .S .  1 0 . 2 0 "  and " i f  i t s  p r o p o s e d
h a t c h e r y  i s  p r o v i d e d  f o r  i n  t h e  c om p reh en s iv e  p l a n  f o r  t h a t  
r e g i o n "  t h e n  t h e  Act g r a n t e d  t h e  a s s o c i a t i o n  " a  p r e f e r e n c e  
r i g h t  t o  a p e r m i t . "  S u p r a , S e c t i o n  3. 1 3 /

( b ) . The se cond  b i l l  r e l a t i n g  t o  a q u a c u l t u r e  t o  be
p a s s e d  i n  1976  was SLA C h a p t e r  1 9 0 .  T h i s  Ac t  c r e a t e d  t h e
F i s h e r i e s  Enhancement Loan P rog ram  and d e c l a r e d  t h e  f o l l o w i n g :

" S e c .  1 6 . 1 0 . 5 0 0 .  DECLARATION OF POLICY . I t  i s  
t h e  p o l i c y  o f  t h e  s t a t e ,  u n d e r  s e c s .  5 0 0 - 5 5 0  o f  
t h i s  c h a p t e r ,  t o  p rom o te  t h e  enhancement o f  t h e  
s t a t e ' s  f i s h e r i e s  by means o f  l o n g - t e rm ,  low  
i n t e r e s t  l o a n s  f o r  h a t c h e r y  p l a n n i n g  and c o n ­
s t r u c t i o n .  "

I n  o r d e r  t h a t  t h i s  p o l i c y  c o u l d  be im p lem en ted ,  t h e  L e g i s l a t u r e  
p r o v i d e d  f o r  means o f  s e c u r i n g  t h e  l o a n s .  1 4 /  Two means

1 2 /  S e c t i o n  1 o f  t h e  Act c l e a r l y  s t a g e d  i t s  p u r p o s e :
" S e c t i o n  1 .  INTENT. I t  i s  t h e  i n t e n t  o f  t h i s  Act 
t o  p r od u ce  sa lm on  f o r  t h e  common p r o p e r t y  f i s h e r i e s  
o f  t h e  s t a t e . "

1 3 / P e rm i t s  a r e  n o t  t o  be i s s u e d  u n l e s s  " t h e  s t r e am  has
been c l a s s i f i e d  as  s u i t a b l e  f o r  enhancement p u r p o s e s  by 
t h e  C om m i s s i o n e r . "  A .S .  1 6 . 1 0 . 4 0 0 ( f ) .  U n t i l  t h e  
d ev e lo pm en t  o f  t h e  r e g i o n a l  c om p reh en s i v e  p l a n ,  no 
p e rm i t  f o r  a h a t c h e r y  may i s s u e  " u n l e s s  t h e  C om m iss ione r  
d e t e rm in e s  t h a t  such an a c t i o n  w ou ld  r e s u l t  i n  s u b s t a n t i a l  
p u b l i c  b e n e f i t s  and w ou ld  n o t  j e o p a r d i z e  n a t u r a l  s t o c k s . "  
A .S .  1 6 . 1 0 . 4 0 0 ( g ) .

1 4 /  " A l l  l o a n s  must be s e c u r e d  by c o l l a t e r a l  s f a c t o r y  
t o  t h e  c om m is s i o n e r ,  i n c l u d i n g  b u t  n o t  l im i t .  t o  a 
f i r s t  deed o f  t r u s t ,  a s s ig nm en t  o f  l e a s e  and l e a s e h o l d  
im p rov em en ts ,  s a l e  o f  s u r p l u s  f i s h  f r om  th e  h a t c h e r y ,  
o r  a s s e s sm en t s  f r o m  f i s h e rm e n  l e v i e d  u nd e r  s e c s .  5 3 0 -  
54 0  o f  t h i s  c h a p t e r . "  A .S .  1 6 . 1 0 . 5 2 0 ( c ) .
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p r o v i d e d  f o r  we re  m an d a to r y  and v o l u t a r y  a s s e s sm en t s  on th e  
s a l e  o f  s a lm on .  1 5 /

1 5 / The m and a to r y  a s s e s sm en t :
" S e c .  1 6 . 1 0 . 5 3 0 .  ASSESSMENT ON SALE OF SALMON. ( a )

The c om m is s i o n e r  o f  commerce and econom ic  d e v e lo pm en t ,  
w i t h  t h e  a d v i c e  and a p p r o v a l  o f  t h e  c om m is s i o n e r  o f  
f i s h  and game, may e s t a b l i s h  a r e a s  i n  wh ich  a r  a s s e s s ­
ment s h a l i  be l e v i e d  on t h e  s a l e  o f  one o r  more s p e c i e s  
o f  sa lmon  by p e r s o n s  l i c e n s e d  u nd e r  A .S .  1 6 . 0 5 . 5 4 0 -  
1 6 . 0 5 . 6 0 0 .  An a s s e s sm en t  l e v i e d  u n d e r  t h i s  s e c t i o n  
s h a l l  be f o r  t h e  p u r p o s e  o f  s e c u r i n g  repaymen t  o f  a 
l o a n  o r  l o a n s  made t o  a q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n  
w h ich  has  f o rm ed  a n o n p r o f i t  c o r p o r a t i o n ,  o r  t o  a l o c a l  
n o n p r o f i t  c o r p o r a t i o n  e s t a b l i s h e d  o r  a p p ro v ed  by a 
q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n ,  wh ich  has  o b t a i n e d  a 
p e rm i t  u nd e r  s e c s .  4 0 0 - 4 7 0  o f  t h i s  c h a p t e r .  The r a t e  
and c o n d i t i o n s  o f  a s s e s sm en t s  s h a l l  be n e g o t i a t e d  
be tween t h e  c om m is s i o n e r  and t h e  a p p r o p r i a t e  q u a l i f i e d  
r e g i o n a l  a s s o c i a t i o n  i n  c o n j u n c t i o n  w i t h  t h e  i s s u a n c e  
o f  t h e  l o a n ,  and t h e  ag re emen t  on t h e  r a t e  and c o n d i t i o n s  
o f  a s s e s sm en t  r e a c h e d  between them s h a l l  be i n c o r p o r ­
a t e d  i n t o  t h e  p r o v i s i o n s  o f  t h e  l o a n  c o n t r a c t .

( b )  I f  c o n d i t i o n s  w a r r a n t  a l t e r a t i o n  o f  t h e  r a t e  
o r  c o n d i t i o n s  o f  a s s e s sm en t ,  and t h e  a l t e r a t i o n  w ou ld  
be i n c o n s i s t e n t  w i t h  t h e  ag reemen t  n e g o t i a t e d  unde r  ( a )  
o f  t h i s  s e c t i o n ,  t h e  c om m is s i o n e r  s h a l l  o b t a i n  t h e  
c o n s e n t  o f  t h e  a p p r o p r i a t e  q u a l i f i e d  r e g i o n a l  a s s o c ­
i a t i o n  b e f o r e  a l t e r i n g  t h e  r a t e  o f  a s s e s sm en t .

( c )  The c om m is s i o n e r  and t h e  a p p r o p r i a t e  q u a l i f i e d  
r e g i o n a l  a s s o c i a t i o n  must a g r e e  on a means o f  c o l l e c t i o n  
o f  t h e  a s s e s sm en t  b e f o r e  a l o a n  i s  made, and th e  
c om m is s i o n e r  may, by r e g u l a t i o n ,  r e q u i r e  i t s  c o l l e c t i o n  
by b u y e r s  o f  t h e  sa lm on  upon t h e  s a l e  o f  wh ich  an 
a s s e s sm en t  i s  l e v i e d .

( d )  The a s s e s sm en t  s h a l l  t e rm i n a t e  when th e  
p r i n c i p a l  and i n t e r e s t  on t h e  l o a n  i s  p a i d . "
S u b s e c t i o n  ( a )  o f  t h i s  s e c t i o n  was s u b s t a n t i a l l y  amended 
i n  1 9 77  by SLA C h a p t e r  1 5 4 .  S u b s e c t i o n  ( b )  was r e p e a l e d ,  
S u b s e c t i o n s  ( c )  and ( d )  we re  amended and new s u b s e c t i o n s  
w e re  added .  See d i s c u s s i o n  i n f r a .

The v o l u n t a r y  a s s e s sm en t :
S ec .  1 6 . 1 0 . 5 4 0 .  VOLUNTARY ASSESSMENT ON SALE OF 

SALMON.
( a )  I n  p l a c e  o f  o r  m  a d d i t i o n  t o  an a s se s sm en t  

l e v i e d  u n d e r  s e c .  5 3 0  o f  t h i s  c h a p t e r ,  an a s s o c i a t i o n  
o f  p e r s o n s  l i c e n s e d  u n d e r  A . S .  1 6 . 0 5 . 5 4 0  - 1 6 . 0 5 . 6 0 0 ,  
w h ich  c o n s i s t s  o f  a t  l e a s t  51 p e r c e n t  o f  t h e  p e r s o n s  so 
l i c e n s e d  and a c t i v e l y  p a r t i c i p a t i n g  i n  a f i s h e r y  t o  be 
b e n e f i t t e d  by  a h a t c h e r y  p r o g r am ,  may l e v y  and c o l l e c t  
an a s s e s sm en t  f r o m  among i t s  members f o r  t h e  p u rp o s e  o f  
s e c u r i n g  and r e p a y i n g  a l o a n  made und e r  s e c .  510 o f  
t h i s  c h a p t e r .
( f o o t n o t e  c o n ' t )
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( f o o t n o t e  1 5 / c o n ' t )
( b )  Upon s a t i s f a c t o r y  d e m o n s t r a t i o n  t o  t h e  

c om m is s i o n e r  t h a t  an a s s e s sm en t  l e v i e d  u n d e r  t h i s  
s e c t i o n  may r e a s o n a b l y  be r e l i e d  upon t o  s e c u r e  and 
r e p a y  a l o a n  t o  be made und e r  s e c .  5 1 0  o f  t h i s  c h a p t e r ,  
t h e  c om m is s i o n e r  may make t h e  l o a n  w i t h o u t  r e q u i r i n g  an 
a s s e s sm en t  u nd e r  s e c .  530  o f  t h i s  c h a p t e r .

( c )  I f  an a s s e s sm en t  made u n d e r  t h i s  s e c t i o n  
f a i l s  t o  s a t i s f y  t h e  payments r e q u i r e d  on t h e  p r i n c i p a l  
and i n t e r e s t  due on t h e  l o a n  t h e  c om m is s i o n e r  may 
n e g o t i a t e  w i t h  t h e  r e g i o n a l  a s s o c i a t i o n  t o  l e v y  an 
a s s e s sm en t  und e r  s e c .  530  o f  t h i s  c h a p t e r .
T h i s  s e c t i o n  has  n o t  been amended.



3. I n  1 9 77  t h e  l e g i s l a t u r e  e n a c t e d  SLA Chap te r  
1 5 4 ,  "An Act R e l a t i n g  t o  F i s h e r i e s  Enhancemen t . "  1 6 /

1 6 / T h i s  b i ] 1 p a s s e d  t h e  House 3 6 - 0 - 4  and t h e  S en a te  on
r e c o n s i d e r a t i o n  1 8 - 1 - 1 .  The G o v e rn o r  s i g n e d  t h e  b i l l
w i t h  an accompany ing  message :

" J u n e  2 3 ,  1 977
The H o n o r a b l e  Hugh Malone 
S p e a k e r  o f  t h e  House 
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n eau ,  A l a s k a  9 9 81 1
Dea r  Mr. S p e a k e r :
I  have  s i g n e d  t h e  f o l l o w i n g  b i l l  and am t r a n s ­
m i t t i n g  t h e  e n r o l l e d  and e n g r o s s e d  c o p i e s  t o  th e  
L i e u t e n a n t  G o v e r n o r ' s  O f f i c e  f o r  pe rmanen t  f i l i n g

SENATE COMMITTEE SUBSTITUTE FOR
COMMITTEE SUBSTUTITE I  OR 

HOUSE B ILL  NO. 264 
R e s o u r c e s ,  amended S en a te  

( R e l a t i n g  t o  f i s h e r i e s  enhancement )
C h ap te r  1 5 4 ,  SLA 1977

W h i l e  t h i s  l e g i s l a t i o n  does  have a number o f  
t e c h n i c a l  d i f f i c u l t i e s  t h a t  m e r i t  c o n s i d e r a t i o n  
d u r i n g  t h e  n e x t  l e g i s l a t i v e  s e s s i o n ,  i t  n e v e r t h e ­
l e s s  r e p r e s e n t s  a good examp le  o f  t h e  a d m i n i s t r a ­
t i o n  and th e  l e g i s l a t u r e  w o r k in g  t o g e t h e r  to  
a c h i e v e  a common g o a l .
Enac tmen t o f  t h i s  l e g i s l a t i o n  w i l l  p r o v i d e  v e r y  
s u b s t a n t i a l  a s s i s t a n c e  t o  t h e  r e g i o n a l  a s s o c i ­
a t i o n s  o f  u s e r  g roup s  who d e s i r e  t o  work  w i t h  the  
A l a s k a  Depa r tm en t  o f  F i s h  and Game t o  d e v e l o p  
c om p reh en s iv e  p l a n s  f o r  r e b u i l d i n g  t h e  sa lmon 
r e s o u r c e s  o f  t h e i r  r e g i o n .
I t  i s  my hope and e x p e c t a t i o n ,  t h a t  w i t h  t h i s  
a d d i t i o n a l  s u p p o r t  f o r  t h e  r e g i o n a l  a s s o c i a t i o n s ,  
t h e  p r i v a t e ,  n o n p r o f i t  p rog ram  o f  sa lmon  r e s t o r ­
a t i o n  can go f o rw a r d  a t  a v e r y  p o s i t i v e  and 
e f f e c t i v e  p ac e .

S i n c e r e l y ,
/ s /  JAY S .  HAMMOND 

G o v e rn o r "
House J o u r n a l ,  1 9 7 7 ,  pp . 1 7 0 1 - 1 7 0 2 .



§ 1 6 . 1 0 . 5 0 0  DECLARATION OF POLICY
I t  i s  t h e  p o l i c y  o f  t h i s  s t a t e ,  u n d e r  S e c t i o n s  

500  t o  550  o f  t h i s  c h a p t e r ,  t o  p rom o te  th e  
enhancement o f  t h e  s t a t e ' s  f i s h e r i e s  by 
means o f  g r a n t s  f o r  o r g a n i z a t i o n a l  and p l a n ­
n i n g  p u rp o s e s  t o  r e g i o n a l  a s s o c i a t i o n s  wh ich  
have  q u a l i f i e d  unde i  S e c t i o n  380 o f  t h i s  c h a p t e r ,  
and by means o f  l o n g  t e rm ,  low  i n t e r e s t  l o a n s  
f o r  h a t c h e r y  p l a n n i n g ,  c o n s t r u c t i o n ,  and o p e r ­
a t i o n  .
The Act s u b s t a n t i a l l y  amended A .S .  1 6 . 1 0 .  F o r  t h e  

p u r p o s e s  o f  t h i s  l a w s u i t ,  t h e  r e l e v a n t  amendments , and t h e i r  
e f f e c t ,  a r e  l i s t e d  b e low :

( a ) . R e g i o n a l  Sa lmon P l a n
A .S .  1 6 . 1 0 . 3 7 5  o r i g i n a l l y  d i r e c t e d  t h e  Comm iss ione r  

o f  F i s h  and Game t o  d e s i g n a t e  r e g i o n s  o f  t h e  S t a t e  f o r  t h e  
p u rp o s e  o f  en h an c ing  sa lmon  p r o d u c t i o n  and r e q u i r e d  t h a t  he 
s h o u ld  d e v e l o p  a c om p reh en s iv e  sa lmon enhancement p l a n  f o r  
each r e g i o n  f o r  b o t h  p u b l i c  and p r i v a t e  n o n - p r o f i t  h a t c h e r y  
s y s t em s .  1 7 /

The 1977  Act amended t h i s  s e c t i o n  t o  d i r e c t  t h a t  
t h e  p l a n s  " f o r  p u b l i c  and p r i v a t e  n o n - p r o f i t  h a t c h e r y  
s y s t em s "  s h o u ld  be d e v e l o p e d  by " r e g i o n a l  p l a n n i n g  teams 
c o n s i s t i n g  o f  d ep a r tm en t  p e r s o n n e l  and r e p r e s e n t a t i v e s  o f  
t h e  a p p r o p r i a t e  q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n s , "  s u b j e c t  t o  
p l a n  a p p r o v a l  by t h e  C om m iss io ne r .  1 8 /  SLA C h ap t e r  154
( 1 9 7 7 ) ,  S ec .  2 .  ( H e r e a f t e r  1977  A c t . )

T h e  p o l i c y  w a s  r e s t a t e d  t o  r e a d :

1 7 / See SLA C h ap te r  161 ( 1 9 7 6 ) ,  S e c t i o n  2 and d i s c u s s i o n ,  
s u p r a .

1 8 / Oche r  s e c t i o n s  o f  A .S .  1 6 . 1 0  were  amended t o  accommo­
d a t e  t h e  r e g i o n a l  p l a n n i n g  team c o n c e p t ,  b u t  a lw ay s  
w i t h  an eye  t ow a rd  t h e  u l t im a t e  a u t h o r i t y  o f  t h e  
C om m is s ion e r :

( a )  p e rm i t s  f o r  t h e  h a t c h e r y  may be i s s u e d  t o  a 
n o n - p r o f i t  c o r p o r a t i o n  " a f t e r  t h e  p e rm i t  a p p l i c a t i o n  
has  been  r e v i ew e d  by  t h e  r e g i o n a l  p l a n n i n g  t e a m . "  1977  
A c t ,  Sec . 3 .

( b )  p e rm i t s  may be r e v o k e d  o r  su spended  " a f t e r  
t h e  r e g i o n a l  p l a n n i n g  team f o r  t h e  a r e a  i n  wh ich  t h e  
h a t c h e r y  i s  l o c a t e d  i s  n o t i f i e d  and g r a n t e d  an o p p o r ­
t u n i t y  t o  comment ."  1 9 77  A c t ,  S ec .  4 .



( b ) . P r e f e r e n c e  R i g h t s  t o  a P e rm i t
SLA C h ap t e r  161  ( 1 9 7 6 )  had g r a n t e d  a p r e f e r e n c e  

r i g h t  t o  a h a t c h e r y  p e rm i t  i f  a q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n  
had become a n o n - p r o f i t  c o r p o r a t i o n  and i t s  p r o p o s e d  h a t c h e r y  
was p r o v i d e d  f o r  i n  t h e  c om p reh en s iv e  p l a n .

The 1977  Ac t  p l a c e d  an a d d i t i o n a l  r e q u i r e m e n t  t h a t  
t h e  f r e s h  w a t e r  s o u r c e  f o r  t h e  ; '~nposed h a t c h e r y  " e x c e e d  one 
c u b ic  f o o t  p e r  s econd  minimum L o w 1 9 7 /  S ec .  3 .

( c ) . Revenues  From S a l e  o f  Sa lmon and Sa lmon Eggs
P r e v i o u s l y  A .S .  1 6 . 1 0 . 4 5 0  had r e s t r i c t e d  t h e  use

o f  r e v e n u e s  f r om  t h e  s a l e  o f  sa lmon  and sa lm on  eggs by a 
n o n - p r o f i t  h a t c h e r y  o p e r a t o r  t o  h a t c h e r y  o p e r a t i n g  c o s t s  , 
deb t  s e r v i c e ,  c a p t i a l  im p rovemen ts  and e x p a n s i o n ,  and f i s h ­
e r i e s  r e s e a r c h ,  s a lm on  r e h a b i l i t a t i o n  p r o j e c t s ,  o r  o t h e r  
f i s h e r i e s  a c t i v i t i e s .

The 1977  Act amended t h a t  s e c t i o n  t o  a l s o  i n c l u d e  
a c c e p t a b l e  e x p e n d i t u r e s  f r om  t h e s e  r e v e n u e s  as o p e r a t i n g  
c o s t s  o f  t h e  " q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n  f o r  t h e  a r e a  i n  
which t h e  h a t c h e r y  i s  l o c a t e d "  and d i r e c t e d  t h a t  r e m a in i n g  
funds  s h a l l  be expended  "on  o t h e r  f i s h e r i e s  a c t i v i t i e s  o f  
th e  q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n . "  1 9 77  A c t ,  S ec .  5 .

( d ) . Annua l  R e p o r t s
SLA C h ap t e r  I I I  ( 1 9 7 4 )  r e q u i r e d  h a t c h e r y  o p e r a t o r s  

t o  subm i t  an a n n u a l  r e p o r t  t o  t h e  D epa r tm en t  o f  F i s h  and 
Game. (S ee  d i s c u s s i o n ,  s u p r a . )  Tha t  s e c t i o n  r e q u i r e d  o n l y  
t h a t  t h e  o p e r a t o r  subm i t  a c om p le t e  d e s c r i p t i o n  o f  a l l  
s i g n i f i c a n t  h a t c h e r y  o p e r a t i o n s ,  s t a t i s t i c s  on t h e  number o f  
eggs and f i s h  h a n d l e d ,  and any o t h e r  r e l e v a n t  d a t a  r e q u i r e d  
by th e  D epa r tm en t .

The 19 77  Act s p e c i f i e d  i n  d e t a i l  t h a t  wh ich  was t o  
be i n c l u d e d  i n  t h e  r e p o r t  t o  t h e  Depa r tmen t  "and  t o  t h e
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q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n . "  1 9 / S u p ra ,  S e c .  6 . I n  
a d d i t i o n ,  t h e  Ac t  r e q u i r e d  t h a t  p e rm i t  h o l d e r s  must subm it  
" a n  a n n u a l  f i n a n c i a l  r e p o r t  t o  t h e  Depa r tmen t  o f  Commerce 
and Economic D e v e l o p m e n t . "  2 0 / S up ra .

( e ) . G r a n t s  F o r  O r g a n i z a t i o n a l  and P l a n n i n g  P u rp o s e s  
The 1 977  Act d e c l a r e d  i t  t o  be t h e  p o l i c y  o f  t h e  

S t a t e  t o  p r om o te  t h e  enhancement o f  t h e  S t a t e ' s  f i s h e r i e s  
by means o f  " g r a n t s  f o r  o r g a n i z a t i o n a l  and p l a n n i n g  p u r p o s e s "  
t o  q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n s .  2 1 / P u r s u a n t  t o  t h i s  
d e c l a r a t i o n  o f  p o l i c y ,  t h e  Act p r o v i d e d  f o r  g r r  •'s " i n  amounts 
n o t  e x c e e d in g  $ 100,000 p e r  r e g i o n  and up t o  an a d d i t i o n a l  
$ 1 0 0 , 0 0 0  on a 5 0 / 5 0  ca sh  m a tch ing  b a s i s . "  2 2 /

1 9 /  " S e c .  1 6 . 1 0 . 4 7 0 .  ANNUAL REPORT. ( a )  A p e r s o n  who
h o l d s  a p e rm i t  f o r  t h e  o p e r a t i o n  o f  a sa lmon  h a t c h e r y  
u nd e r  s e c s .  4 0 0 - 4 7 0  o f  t h i s  c h a p t e r  s h a l l  subm i t  an 
a n n u a l  r e p o r t  no l a t e r  th an  December 15 t o  t h e  d e p a r t ­
ment and t o  t h e  q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n  f o r  t h e  
a r e a  i n  wh ich  t h e  h a t c h e r y  i s  l o c a t e d ,  t o  i n c l u d e  bu t  
n o t  be l i m i t e d  t o  i n f o r m a t i o n  p e r t a i n i n g  t o  s p e c i e s ,  
b r o o d  s t o c k  s o u r c e ,  number ,  age ,  w e i g h t ,  and l e n g t h  o f  
s p aw n e r s ; number o f  eggs t a k e n  and f r y  f i n g e r l i n g  
p r o d u c e d ;  and t h e  number ,  ag e ,  w e i g h t ,  and l e n g t h  o f  
a d u l t  r e t u r n s  a t t r i b u t a b l e  t o  h a t c h e r y  r e l e a s e s ,  on a 
f o rm  t o  be p r o v i d e d  by t h e  Depa r tmen t  o f  F i s h  and 
Game.^ C ^ m p n a s i s  s u p p l i e d . )

2 0 / " S e c .  1 6 . 1 0 . 4 1 0 .  ( b )  A p e r s o n  who h o l d s  a p e rm i t  f o r
t h e  o p e r a t i o n  o f  a sa lmon  h a t c h e r y  u nd e r  s e c s .  4 0 0 - 4 7 0  
o f  t h i s  c h a p t e r  s h a l l  subm it  an a n n u a l  f i n a n c i a l  r e p o r t  
t o  t h e  Depa r tm en t  o f  Commerce and Economic Deve lopmen t  
on a f o rm  t o  be p r o v i d e d  by th e  Depa r tm en t  o f  Commerce 
and Econom ic  D e v e l o p m e n t . (Emphas is  s u p p l i e d )

Note  t h a t  t h e  f i n a n c i a l  s t a t em e n t  i s  r e q u i r e d  o f  a l l  p e rm i t
h o l d e r s ,  n o t  j u s t  t h o s e  s e e k i n g  f i n a n c i a l  a s s i s t a n c e .
2 1 / A .S .  1 6 . 1 0 . 5 0 0 .  T h i s  "means"  was added t o  t h a t  o f

l o n g - t e rm ,  low  i n t e r e s t  l o a n s  f o r  h a t c h e r y  p l a n n i n g  and 
c o n s t r u c t i o n .

2 2 /  A. S.. 1 6 . 1 0 . 5 1 0 ( 9 ) .  G r a n t s  w e r e ,  i n  f a c t ,  made t o  t h e
r e g i o n s .  The b reakdown may be g l e a n e d  f r o m  t h e  f o l l o w i n g  
c omm it te e  r e p o r t :

"HOUSE FINANCE COMMITTEE REPORT 
ON

CSHB 2 6 4  (FINANCE)
The r e v i s e d  f i s c a l  n o t e  f o r  CSHB 264  ( F i n a n c e )  
p r o v i d e s  f u n d i n g  as  f o l l o w s :
FY 7 7 :  $ 9 0 0 , 0 0 0  i n  g r a n t  fu nd s  f o r  t h e  f o l l o w i n g

r e g i o n s :  K e t c h i k a n ,  S i t k a ,  B r i s t o l  B a y ,  Cook 
I n l e t ,  Yukon -Kuskokw im  and P r i n c e  W i l l i a m
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Sound. The g r a n t  amount p r o v i d e s  $ 1 0 0 , 0 0 0  t o  
each  r e g i o n  a t t e m p t i n g  t o  o r g a n i z e  and t o  
P r i n c e  W i l l i a m  sound (A l r e a d y  o r g a n i z e d ) . A 
m a tc h ing  a s s e s sm en t  g r a n t  o f  $ 100,000 w i l l  be 
made t o  o r g a n i z e d  r e g i o n a l  a s s o c i a t i o n s .  I t  
i s  e s t im a t e d  t h a t  t h r e e  r e g i o n a l  a s s o c i a t i o n s  
w i l l  q u a l i f y  f o r  t h i s  s e cond  g r a n t .

FY 7 8 :  $ 9 0 0 , 0 0 0  i n  g r a n t  fu nd s  t o  p r o v i d e  f o r
s i x  a d d i t i o n a l  r e g i o n s  a t t e m p t i n g  t o  o r g a n i z e  
and t h r e e  o f  wh ich  m igh t  q u a l i f y  f o r  t h e  
m a tc h in g  g r a n t .

R e s p e c t f u l l y  s u b m i t t e d ,
/ s /  STEVE COWER, Cha i rman

House F in a n c e  Commit tee "
House J o u r n a l ,  1 9 7 7 ,  p .  7 8 8 .



( 1 ) .  A ssessmen t  T r i g g e r
P r e v i o u s l y  A .S .  1 6 . 1 0 . 5 3 0 ( a )  had  a u t h o r i z e d  

t h e  l e v y i n g  o f  t h e  a s s e s sm en t  by t h e  C om m iss ione r  
o f  Commerce and Economic D e ve lo pm en t ,  w i t h  t h e  
a d v i c e  and c o n sen t  o f  t h e  Comm iss ione r  o f  F i s h  and 
Game, a t  t h e  t im e  o f  and i n  c o n j u n c t i o n  w i t h  t h e  
i s s u a n c e  o f  a l o a n  o r  l o a n s  t o  a q u a l i f i e d  r e g i o n a l  
a s s o c i a t i o n .

The Act amended t h a t  s u b s e c t i o n  t o  d i r e c t  
t h a t  t h e  C omm iss ione r  l e v y  th e  a s se s sm en t  "on  
r e q u e s t  o f  t h e  q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n "  
a f t e r  t h e  C omm iss ione r  d e t e rm in ed  t h a t  p r o c e d u r a l  
r e q u i r e m e n t s  s e t  by s t a t u t e  were  met .  2 3 /

( 2 ) .  A ssessmen t R a te
O r i g i n a l l y  i t  was p r o v i d e d  t h a t  t h e  r a t e  o f  

t h e  a s s e s sm en t  " s h a l l  be n e g o t i a t e d  be tween th e  
Comm iss ione r  and t h e  q u a l i f i e d  r e g i o n a l  a s s o c i ­
a t i o n  i n  c o n j u n c t i o n  w i t h  t h e  i s s u a n c e  o f  t h e  
l o a n . "  2 4 /  Tha t  was changed t o  p r o v i d e  t h a t  
" [ T ] h e  r a t e  . . . s h a l l  be s t a t e d  by t h e  a p p r o ­
p r i a t e  q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n  i n  c o n j u n c ­
t i o n  w i t h  t h e  r e q u e s t "  f o r  t h e  a s s e s sm en t  l e v y .
1977  A r t .  Sec .  14 .

( f ). M a n d a t o r y  A s s e s s m e n t .

2 3 / These  p r o c e d u r a l  r e q u i r e m e n t s  a r e  d i s c u s s e d  i n f r a .  The 
Ac t  a l s o  r e p l a c e d  t h e  r e q u i r e m e n t  o f  a d v i c e  and c o n s en t  
by t h e  C omm iss ione r  o f  F i s h  and Game w i t h  a r e q u i r e m e n t  
t o  c o n s u l t  w i t h  t h a t  Comm iss ione r .

2 4 /  A .S .  1 6 . 1 0 . 5 3 0 ( a ) .  No te  A .S .  1 6 . 1 0 . 5 3 0 ( d )  wh ich  d i r e c t s  
t h a t  t h e  C om m is s io ne r  and t h e  a s s o c i a t i o n  must a g r e e  on 
a "means o f  c o l l e c t i o n  o f  t h e  a s s e s sm en t "  and p r o v i d e s  
t h a t  t h e  C om m is s io ne r  "may, by r e g u l a t i o n ,  r e q u i r e  i t s  
c o l l e c t i o n  by b u y e r s  o f  s a lm on  upon th e  s a l e  o f  wh ich  
an a s s e s sm en t  i s  l e v i e d . "
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(3). A p p r o v e d  u s e  o f  a s s e s s m e n t  r e v e n u e s

The Act p r o v i d e d  t h a t  t h e  " a s s e s sm en t  . . . s h a l l  
be f o r  t h e  p u rp o s e  o f  p r o v i d i n g  r e v e n u e  f o r  t h e  q u a l ­
i f i e d  r e g i o n a l  a s s o c i a t i o n  f o r  t h e  a r e a  i n  wh ich  t h e  
a s s e s sm en t  i s  m ade . "  S u p ra .  The o r i g i n a l  a u t h o r i z e d  
u se  was " f o r  t h e  p u rp o s e  o f  s e c u r i n g  repaymen t  o f  a 
l o a n  o r  l o a n s . "  SLA C h ap t e r  190  ( 1 9 7 6 ) ,  S ec .  1.

( A ) . P r o c e d u r a l  s a f e g u a r d s  r e q u i r e d  by law  
O r i g i n a l l y ,  when t h e  C omm iss ione r  was empowered t o  

l e v y  t h e  a s s e s sm en t  i n  h i s  d i s c r e t i o n  f o r  t h e  p u rp o s e  
o f  s e c u r i n g  repaymen t  o f  a l o a n ,  t h e r e  were  no p r o ­
c e d u r a l  s a f e g u a r d s  mandated by laW. When t h e  1 9 77  Act 
changed t h e  a s s e s sm en t  t r i g g e r  t o  a r e q u e s t  f r om  th e  
q u a l i f i e d  a s s o c i a t i o n  and a u t h o r i z e d  a b r o a d e r  u se  o f  
t h e  a s s e s sm e n t s ,  t h e  f o l l o w i n g  p r o c e d u r a l  s a f e g u a r d s  
were  ad op te d :

" ( e )  B e f o r e  an a s s e s sm en t  i s  made unde r  t h i s  
s e c t i o n ,  t h e  q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n  f o r  
t h e  a r e a  i n  wh ich  t h e  a s s e s sm en t  i s  t o  be l e v i e d  
s h a l l  h o l d  an i n i t i a l  p u b l i c  m ee t in g  t o  e x p l a i n  
and d i s c u s s  t h e  n e c e s s i t y  f o r  t h e  a s s e s sm en t  and 
t o  e x p l a i n  th e  r e g i s t r a t i o n  p r o c e d u r e  e s t a b l i s h e d  
u nd e r  ( f )  o f  t h i s  s e c t i o n .  R e a s o n a b l e  p u b l i c  
n o t i c e  o f  t h e  m ee t in g  s h a l l  be s e n t  t o  a l l  l i m i t e d  
e n t r y  p e rm i t  h o l d e r s  a c t i v e l y  p a r t i c i p a t i n g  in  a 
f i s h e r y  i n  t h e  a r e a ,  p o s t e d  i n  a t  l e a s t  t h r e e  
c e n t r a l l y  l o c a t e d  p u b l i c  p l a c e s  i n  th e  a r e a ,  and 
p u b l i s h e d  i n  a t  l e a s t  one newspape r  o f  g e n e r a l  
c i r c u l a t i o n  a t  l e a s t  one t im e  a week f o r  t h r e e  
c o n s e c u t i v e  weeks i n  t h e  a r e a ,  i f  one e x i s t s .  The 
n o t i c e  s h a l l  b r i e f l y  s t a t e  t h e  amount o f  t h e  
a s s e s sm en t  and a s h o r t  g e n e r a l  d e s c r i p t i o n  o f  t h e  
p u rp o s e s  f o r  wh ich  t h e  a s s e s sm en t  money w i l l  be 
u sed .  A b a l l o t  s h a l l  be m a i l e d  t o  a l l  l i m i t e d  
e n t r y  p e rm i t  h o l d e r s  a c t i v e l y  p a r t i c i p a t i n g  i n  a 
f i s h e r y  i n  t h e  a r e a  a t  l e a s t  20 days  b e f o r e  th e  
i n i t i a l  p u b l i c  m ee t in g  and c o n t a i n  a copy  o f  t h e  
n o t i c e  and a s k  th e  q u e s t i o n  w h e th e r  an a s s e s sm en t  
s h a l l  be imposed .  At t h e  p u b l i c  m e e t in g  t h e  
r e t u r n e d  b a l l o t s  s h a l l  be c o u n te d  by a s p e c i a l  
comm it te e  a p p o i n t e d  by t h e  r e g i o n a l  a s s o c i a t i o n  
f o r  t h a t  p u r p o s e ,  and a v o t e  by w r i t t e n  b a l l o t  
s h a l l  be t a k e n  on t h e  q u e s t i o n  f r o m  among th e  
l i m i t e d  e n t r y  p e rm i t  h o l d e r s  p r e s e n t  a t  t h e  
i n i t i a l  p u b l i c  m ee t in g .  A f t e r  t h e  v o t e  i s  t a k e n  
a t  t h e  i n i t i a l  m ee t in g  a second  p u b l i c  m ee t in g  
s h a l l  be h e l d ,  upon t h e  l i m i t e d  n o t i c e  o f  p u b l i c ­
a t i o n  i n  a n ew spape r  o f  g e n e r a l  c i r c u l a t i o n ,  each  
day f o r  f i v e  c o n s e c u t i v e  days and t h e  m a i l i n g  o f  
p e r s o n a l  n o t i c e  t o  a l l  l i m i t e d  e n t r y  p e rm i t  
h o l d e r s  who a c t i v e l y  p a r t i c i p a t e  i n  a f i s h e r y  i n  
t h e  a r e a  a t  l e a s t  1A days b e f o r e  t h e  se cond  p u b l i c
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meeting, to give those who did not vote by w r i t t e n  
ballot at the initial public m e eting an o p p o r t u n­
ity to vote. A  m a j ority vote for the assessment 
is required from the combined total of the r e­
turned ballots and the votes by ballot cast at 
bo t h  public meetings, before an assessment m a y  be 
imposed. No p e r s o n  may vote twice.

(f) The q u a l ified regional association shall 
establish standard registration procedures for 
voting on assessments under this section."

5. T e rmi nation of the assessment

SLA Chapter 190 (1976) required that the a s s e s s­

ment "terminate w h e n  the prin cipal and interest on the 

loan is paid." The 1977 Act amended this to require t e r m­

ination "upon request of the qualified regional association 

w h e n  all financial obligations relating to the assessment 

have been met." Supra, Sec. 15.

C. REGULATIONS A D OPTED BY THE E X E C U T I V E .

Emergency and permanent regulations relating to 

the assessment on the sale of salmon have been adopted  by 

the Commissioner. Those regulations, emergency and p e r m a­

nent, are enclosed in their entirety in the appendix for 

reference. However, it can be said in general that the 

regulations require additional specificity r e g a rdi ng requests 

or institution of the assessment, review and approval of 

initial requests, collect ion of the assessment, and submission 

of initial and final reports.
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IV. THE D E V E L O P M E N T  O F  NATURAL RESOURCE P OLICY
IN T HE STATE OF A L A S K A

B e g i nning  w i t h  the ope ning keynote address to the

A l a s k a  Const itutional C o n v e n t i o n  by E. L. Bartlett, 25/

Alaska's public p o l i c y  development has struggled w i t h  the

promises from and the challenges  created by our natural

resource wealth. The C o n v e n t i o n  focused frequently on

A l a s k a ' 3 m i neral wealth, but h eeded the call of Bartlett to

forge an agressive p o l i c y  t oward the fisheries:

"The q u e s t i o n  of resources policy is not to be 
confined, of course, solely to the issue of 
mineral policy. Upon statehood, A l aska  becomes 
the m a s t e r  of her own destiny on co ntro l l i n g  the 
fisheries resou rces w ithin her waters. S l avish 
adherence to old concepts, concepts w h i c h  have 
brought only depletion and portents of ruin, will 
result only in the complete destruction of a once 
m i g h t y  industry. While the major future w e a l t h  of 
A l a s k a  m a y  be underground, the fisheries and 
marine r e s o urce s of this area are matters of the 
highest i mport a n c e  and deserve the most careful 
c o n s i d e r a t i o n  by this Convention and by future 
state legislatures."

A l a s k a  C o n s t i t u t i o n a l  Convention Proceedings, 
A p p e n d i x  II, p. 6. 2 6 /

2 5 / Bartlett was Alaska's  Territorial delegate in Congress.

2 6 / Bartlett c h a l l e n g e d  the delegates to be b o l d  in this 
area while d r a f t i n g  the natural resources article:

"In the d r a f t i n g  of resources policy the C o n v e n­
tion should not fear to consider and adopt a bold 
course of action. No other state e n t e ring the 
Federal U n i o n  has ever been so dependent upon its 
w a t e r  and m i n e r a l  resources. Never was the issue 
of resources p olicy been to vital. D e v i s i n g  basic 
policy su itable to the demand of this and future 
times m a y  well require that older con ceptions of 
resources p o l i c y  be drastically revised or even 
discarded.

We w r i t e  on a clean slate in the field of resources 
poli:y. O n l y  a m i n u t e  fraction of the land area 
is owned by p r ivat e persons or corporations.
Never b e f o r e  in the h i s t o r y  of the U n i t e d  States 
has there b e e n  so great an o p portuni ty to e s t a­
blis h  r e s o urces  p o l i c y  geared to the growth of a ̂ 
n.ignificent e c onomy and the welfare of a people." 
S u p r a , p . 7.



At the time of the Conven t i o n  "almost absolute 

control over the salmon reso urces had been c o n c e n t r a t e d  in 

the hands of a f ew large nonre s i d e n t  canning concerns, and 

the fishery was m a n a g e d  strictly for their benefit." 2 7 /

The delegates s t r u ggl ed w i t h  m a n y  issues r e g a r d i n g  the 

fisheries and n a t u r a l  resources in general, and finally 

p r o d u c e d  a w e l l - b a l a n c e d  article m a n d a t i n g  agg res s i v e  f u n c­

tions for the State in p r o v i d i n g  for the utilization, d e v e l o p­

ment and c o n ser vation of A l a s k a ' s  natural resources while, 

at the same time, o b l i g a t i n g  the State w i t h  p r o t e c t i n g  those 

resources. The a p p roach taken is familiar to juris ts and 

scholars as the p u b lic trust concept.

A .  T H E  P U B L I C  T R U S T  C O N C E P T

The P ubl ic Trust concept of m a n a g i n g  res ources is

not new. Its roots are in Roman jurisprudence, devel oped in

a society w i t h  heavy commerce, w i t h  important urban c o n c e n­

trations, and w i t h  a legal heritage from the sea-dependent

Greeks. It was considered  basic natural law that the air,

water, and living resources of the rivers and the sea were 

held in trust for common use. 2 8 / One of the m ain thrusts 

of the Magna C art a w a s  the assertion of public rights in 

land and resources p r e v i o u s l y  h e l d  by the K i n g  as p r ivate 

and alienable. 29/

2 7 / Fischer, A l a s k a 1s Const itutional C o n v e n t i o n , U n i v e r s i t y
of A l a s k a  Press, 1975, p. 132!, See also, Ernes t Gruening, 
The State of A l a s k a , N e w  York: R a n d o m  House, 1954,
and George W. Rogers, The Future of A l a s k a , Baltimore:
The Johns Hopkins Press, 1962.

2 8 / Cf. Note, The P u b lic Trust in T idal A r e a s : A Sometime s
Submerged T r a d i t i o n a l D o c t r i n e , 7 9 Yale L a w  Journal 
762, 1b3’ (1970). Six, The Public T r u s t D o c tri ne in 
Natural Reso urce L a w : Effectiv e JudicTal I n t e r v e n t i o n ,
T 9 7 0  M i c h i g a n  L a w  R e v i e w  4 7 1 .

2 9 / Cohen, The C o n s t i t u t i o n , T he Public Trust D o c t r i n e , and 
the E n v i r o n m e n t , 1970 Utah L a w  R e v i e w  388, 389. Indeed, 
serfdom  e m b odied  the concept of the feudal lords "owning" 
the land and resources. M a g n a  Carta, part of the great 
struggle to b r e a k  the shackles of serfdom, tried to 
reassert the p r i n c i p l e  that the resources were h e l d  by 
the crown in its sovereig n capacity as a trustee, and 
not as a p r ivate  landlord.
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made to discredit the concept. Recently, in H i c k l i n  v.

O r b e c k , _____ U . S .  , 57 L.Ed. 2d 397 (197S) and Baldwin

v. Fish and Game C o m m i s s i o n  of M o n t a n a , _____ U.S.  , 56

L.Ed. 2d 354 (1978), appellants attacked a p plication of

state law, based in part on the public trust doctrine,

as havin g no r e m a i n i n g  vitality. In B a l d w i n , supra, Justice

Blackmun answered this attack:

"Many of the early cases embrace the concept that 
the States h a d  complete ownership over w i l d l i f e  
w i t h i n  their boundaries, and, as well, the power 
to preserve this b o unty for their citizens alone. 
It was e nough to say 'that in regulating the use 
of the common prope r t y  of the citizens of [a] 
state, the le gislature is [not] bound to e xtend to 
the citizens cf all the other states the same 
advantages as are secured to their own citizens.' 
Corfiel d v. Coryell, 6 F.Cas. 546, 552 (No. 3230) 
(CCEDPa. 1825). It appears to have been generally 
accepte d that altho u g h  the States were o b l i gated 
to treat all those w i t h i n  their territory equa lly 
in most respects, they were not obliged to share 
those things they h e l d  in trust for their own 
people. In Corfield, a case the Court has d e s­
cribed as 'the first, and long the leading, e x p l i­
cation of the [Privileges and Immunities] Clause,' 
see A u s t i n  v. N e w  Hampshire, 420 U.S., at 661, Mr. 
Justice Washington, sitting as Circuit Justice, 
although r e c o g n i z i n g  that the States may not 
interfere w i t h  the right of a citizen of one 
state to pass through, or to reside in any other 
state, for purposes of trade, agriculture, p r o­
fessional pursuits, or otherwise; to c l a i m  the 
benefit of the writ of habeas corpus; to institute 
and m a i n t a i n  actions of any kind in the courts of 
the state; to take, hold and dispose of property, 
either real or personal,' 6 F. C a s ., at 552, n o n e­
theless c o n c l u d e d  that access to oyster beds 
determin ed to be owned by N e w  Jersey could be 
limited to N e w  J e r s e y  residents This holding, 
and the concep t i o n  of state sovereignty upon w h i c h  
it relied, formed the basis for similar decisions 
during later years of the 19th century. E.G., 
M c C r e a d y  v. Virginia, 94 U.S. 391 (1876); Geer v. 
Connecticut, 161 U.S. 519 (1896). See R o s e u f e l d  
v. Jakways 67 Mont. 558, 216 P . 776 (1923). In 
Geer, a case d e aling w i t h  Connecticut's authority 
to limit the disp os i t i o n  of game birds taken 
w i t h i n  its boundaries, the Court roundly r e j ected 
the conte n t i o n  'that a State cannot allow its own 
people the enjoyment of the benefits of the p r o­
perty b e l o n g i n g  to t h e m  in common, w i thout at the 
same time p e r m i t t i n g  the citizens of o the r States 
to p a r t i c i p a t e  in that w h i c h  they do not o w n . ' 161 
U . S . , at 530.

"In more recent years, however, the Court has 
recogn i z e d  that the States' interest in r e g u l a t i n g  
and c o n t r o l l i n g  those things they claim to 'own,' 
including wildlife, is b y  no means absolute.
States may not compel the confinement of the

In this country, attempts have occas i o n a l l y  been
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benefits of their resources, even their wildlife, 
to their o wn p eople w h e n e v e r  such h o a r d i n g  and 
confinement impedes interstate commerce. F o ster - 
F o u ntain P a c k i n g  Co. v. Haydel, 278 U.S. 1 (1928); 
P e n n s y l v a n i a  v. West Virginia, 262 U.S. 553 (1923); 
O k l a h o m a  v. Kansas N a tural Gas Co., 221 U.S. 229 
(1911). Nor does a State's control o v e r  its 
resources preclude the proper exercise of federal 
power. Douglas v. Seacoast Products, Inc. 431 U.S. 
265 (1977); K leppe v. N e w  Mexico, 426 U.S. 529 
(1976); M i s s o u r i  v. Holland, 252 U.S. 416 (1920). 
And a State's interest in its w i l dlife  and other 
resources, must y i e l d  when, without reason, it 
interferes w i t h  a n o n r e sident's right to pursue  r 
livelihood in a State other than his own, a right 
that is p r o t e c t e d  by the Privileges and Immunities 
Clause. Toonier v. Witsell, 334 U.S. 385 (1948).
See T a k a h a s h i  v. Fish  & Game Comm'n, 334 U.S. 410 
(1948).

Appell ants cont end that the doctrine on w h i c h  
Corfield, McCready, and Geer all r e l i e d  has n o  
r e m a ining vitality. We do not agree. Only last 
Term, in r e f e r r i n g  to the 'ownership' or title 
language of those cases and c hara c t e r i z i n g  it 'as 
no more than a 19th-ce ntury legal fiction,' the 
Court p o i n t e d  out that that language n e v e r t h e l e s s  
expres sed '"the importance to its people that a 
State have p ower to preserve and regulate the 
ex p lo itation of an important resource."'' Douglas 
v. Seacoast Products, Inc., 431 U.S., at 284, 
citing T o o m e r  v. Witsell, 334 U.S., at 402. The 
fact that the Slate's control over w i l d l i f e  is not 
exclusive and absolute in the face of federal 
regulations and certain federally p r o t e c t e d  i n t e r­
ests does not compel the conclusion that it is 
meanin gless in their absence." Baldwin, supra, 56 
L.Ed. 2d pp. 360-361.

The focus of the Public Trust Doctrine in the past 

has p r i m a r l y  involved the p r o t e c t i o n  of and access to the 

trust resources. 30/ This focus can be expl ained to a great 

extent by history: p r o t e c t i n g  the rights of the citizens 

f r o m  imperial use and grants of public resources.

The Public Trust concept in A la ska has not been so 

na r r o w l y  focused. The protections have been p r o m i s e d  by 

specific cons titutional obligations, as well as lodging in 

the legislative b r a n c h  the power  and obligations to apply the 

concept our society evolves. (See discussions infra.)

The concept has e v olved in the executive, judicial and 

legislative branches w i t h  a similarly broad focus.

30/ For example, in Illinois Central R.R. C o . v. State of 
I l l i n o i s , 146 U.S. 387 (1892), the Illinois legislature 
made extensive grants of su bmerged land, in fee simple, 
to the Illinois Central Railroad. Four years later, a 
n e w  legislature r e p e a l e d  the grant. The Supreme Court 
h e l d  that the express conveyance of trust lands was 
b e y o n d  the p o w e r  of the state legislature. Supra, p. 
452.



1. In the A l a s k a  Const itution 

At the time of the Conve ntion the del egates were 

aware of several p o l i c y  considerati ons w h i c h  w e r e  not always 

in concert. Wise use and development of all n a t u r a l  resources 

was conside red n e c e s s a r y  and healthy, but the de legates w e r e  

also well aware of the problems addressed by Bartlett. 3 1 /

Consequently, the Committee on Resources sub mitted 

several drafts of a pr ose d article to the Convention. It 

is important to review . ne evolution of those proposa ls in 

detail.

Article VIII of the A l a s k a  Const itution provides

in relevant sections:

Sec. 1 Statement of Policy. It is the p o l i c y  of 
the State to encourage the settlement of its land 
and the developmen t of its resources by m aking 
them avai lable for m a x i m u m  use consistent w i t h  the 
public interest.

Sec. 2 General  Authority. The legislature shall 
provia for the utilization, d e v e l o p m e n t , and 
c onservation of all natural resources b e l o n g i n g  to 
the State, including land and waters, for the 
m a x i m u m  benefit of its people.

3 1 / The natu ral resource article was the subject of m u c h  
attention from the staff:

" R e cognizi ng that the issue of Alaska's land and 
resources was the most important issue facing the 
convention delegates, Public A d m i n i s t r a t i o n  Service 
made a special effort to provide a w o r k i n g  base in 
its staff paper on 'The Alaskan C o nstitutio n and 
the State Patrimony.' After deta iling land grants, 
resources, and responsibil ities that w o u l d  pass on 
to A l a s k a  w i t h  statehood, the PAS p aper  a t t e mpted  
to set out a basis for delegate discuss ions by 
departing from  its own establ ished p olicy and 
developi ng a suggested land and res ources article. 
In these suggestions, a c comp anied by e x p lanatory 
discussions, PAS tried to compensate for lack of 
useful p reced e n t s  and to provide a s t a rting point 
for delegates. However, since the consultant 
proposals did not coincide w i t h  committee members' 
ideas, there was little resemblance b e t w e e n  the 
PAS draft and the resources article as finally 
adopted." Fischer, supra, fn. p. 132.



S e c . 3 Co mmon Use. W h e n e v e r  occurring in their 
n a t u r a l  state, fish, w i l d l i f e  and w a ters are r e­
served to the p e o p l e  for common u s e .

Sec. 4 S u s t a i n e d  Yield. Fish, forests, wildlife, 
grasslands, and all other replenishable  resources 
b e l o n g i n g  to the State shall be utilized, de^el- 
oped, and m a i n t a i n e d  on the sustained y i e l d  p r i n c­
iple, subject to p r eferences among b eneficia l 
u s e s .

Sec. 6. State P ublic Domain. Lands and interests 
therein, inclu ding submerged and tidal land;;, 
p o s s e s s e d  or a c q u i r e d  by the State, and not used 
or i n t e n d e d  e x c l u s i v e l y  for governmental purposes, 
constitu te the state public domain. The l e g i s­
lature shall p r o v i d e  for the selection of lands 
granted to the State by the Un ited States, and for 
the a d m i n i s t r a t i o n  of the state public domain.

Sec. 10. Public Notice. No disposals of state 
lands, or interests therein, shall be made w i t h­
out p r i o r  public notice and other safeguards 
of the p u blic interest as m a y  b e p r e s c r i b e d  by 
law.

Sec. 17 U n i f o r m  Application. Laws and regulations 
governing the use or disposal of natural resources 
shall ajyly equall y to all persons similarly 
situated w i t h  reference to the subject m atter and 
p u rpo se to be served by the law or regulation. 
(Emphasis s u p p l i e d ) .

Committee Propos al No. 8, Sec. 7, en titled State

Public Domain, was the first committee proposal and was far

more specific than the a d opte d section:

"Lands and interest therein posse ssed or acquir ed 
by the state, including submerged and tidal lands, 
and not use d or intended exclusively for g o v e r n­
mental purposes or for reserved sites and areas 
constitu te the state public domain. S uch l ands 
and interests therein are to be held In t r u s t for 
the p eop le of the s t a t e . These lands and i n t e r­
ests m a y  b e - d i s p o s e d  of only in accordance w i t h  
provisions of app licable acts of Congress, in­
cluding the Act a d m i tting  A l a s k a  to the Union, 
this co nst i t u t i o n  and the laws of the state.

The legislature shall m a K e  prov ision for the 
selection, c l a s s i f i c a t i n  and administrat ion of 
lands in the state p ubli c domain, and the several 
uses t h e r e o f , in such a m anner as will  give m a x­
imum use a n d  publ ic b e n e l i t ." T h e " A l a s k a  C o n s t i­
tutional Conven t i o n  Record, Vol. 6, pp. 77-78. 
(Emphasis supplied.)

The quoted language from the first proposal is similar to

c o n s t i t u t i o n s : language in several w e s tern states p l ac ing

all or part of the domain of lands granted from the Federal

30



By the final adoption of Article VIII, the e m p h a­

sized language from Sec. 7 of the first proposal h a d  been 

deleted. There is no specific explanation for the deletion. 

Yet, prior to the exclusion of the emphasize d language from 

Section 7, the section on U n i f o r m  A p p l i c a t i o n  did not contain 

any language that laws and regulations gov erning the disposal 

of natural resources should apply equally. Supra, Vol. 6, 

p. 77. That language was added at the same time the specific 

reference to a public trust was deleted. Supra, Vol. 6, pp. 

92-97. The amendment to the section on U n i f o r m  A pplic a t i o n  

broad e n e d  the scope of protection to include the public 

interest in disposal of the resources as well as their 

utilization, thereby obli gating that disposal of trust 

resources must bear equally upon all persons similarly 

situated.

In the first proposal which contained the public

trust language, in then Sec. 7, then Sec. 1 provided:

f'The State of Alaska has the power to provide for 
the u t l l i z a t T o n , conservation a n d  b a l a n c e d  develop- 
ment of all the natural resources, including 
aesthetic features, of the land and w a t ers b e l o n g­
ing to the state for the m a x i m u m  benefit of its 
p e o p l e .” Alaska Constitutional Convention, Vol. 6, 
p. 76. (Emphasis supplied.)

W h e n  the specific reference to the public trust was deleted, 

the above section had been amended to command that ”[T]he 

State of Alaska s h a l 1 provide for the utilization, c o n s e r v­

ation and development of all the natural r e s o u r c e s .” Supra, 

p. 92. E m p h a s i s  supplied.) Subsequent amendments s p e c i f i­

cally ob ligated the legislature to provide for "the utilization

Government in trust. 3 2 /

3 2 / See Washi n g t o n  Const., Article 16, Sec. 1; U t a h  Const., 
Article 20, Sec, 1; New Mexic o Const., Art. 13, Sec. 1. 
Some states implemented this language through a r e c o g­
nition that the resources should be held in trust, in 
others the statehood enabling acts contained directives 
to that result. See E rvie n v. U.S., 251 U.S. 41 (1919).



development, and con ser v a t i o n  of all natural resources . . . 

for the m a x i m u m  benefit of its people." Article VIII, Sec.

2. 33/
It is clear that the delegates, rather than generally 

obligate the State to utilize, develop and conserve land and 

m i n eral resources pursuant to trust obligations, chose to 

direct future legis latures to carefully pick and choose the 

m anagement and p r o t e c t i o n  process. 3 4 /

33 / The committee realized

"that policies w h i c h  promoted m a x i m u m  use and d e v e l o p­
ment could be inconsistent w i t h  m a x i m u m  benefit to the 
people or w i t h  the general public interest, as defined 
by Bartlett a n d  others concerned about exploitation and 
destruction of resources and the environment." Fischer, 
supra, fn. 26, p. 133.

Again, this u n d e r s t a n d i n g  had been forcefully urged by 
B a r t l e t t :

"Many states have included in their constitutions 
statements that the n a tural resources of the state 
should be 'developed for the benefit of the people' of 
the state. Such pious generalities, without further 
conrete p olicy statements, have proved w h o l l y  i nade­
quate as effective barriers against dissipation of 
resources, fraud, and corruption. Alaskans will not 
x^ant, and above all else do not need, a resources 
policy  w h i c h  will prevent orderly development of the 
great treasures w h i c h  will be theirs. But they will 
want, and demand, effective safeguards against the 
exploitation of the heritage by persons and c o r p o r­
ations whose only aim  is to skim the gravy and get o u t , 
leaving n o t hing that is permanent to the nex^ state 
except, perhaps, a few scars in the earth w h i c h  can 
never be healed. . . a failure to write into f u n d a­
mental law basic barriers to minimize ''raud, c o r r u p­
tion, nondevelopment, and explo itation may well be 
v iewed fifty years from now as this Convention's 
greatest omission." Alaska Constitutional Convention 
Proceedings, A p p e n d i x  II, p. 7.

3 4 / The delegates x^ere well aware of numerous cases struggling 
w i t h  this policy concept in regard to the public domain 
and resources containe d therein. Cf. The Alaska 
Constit ution and the S t a te P a t r i m o n y : TFTe Constitution
and Natural’"Resources, Public A d m i nistration  Service „T955"----------------------------
Submerged lands w i t h i n  the territorial sea of A l a s k a  are 
held in trust for certain purposes. See Brief of 
A micus Curiae, M oore v. S t a t e , file no. 2551, A l a s k a  
Supreme C o u r t .

The legislature has chosen to place fiduciary obligations 
on the management of school lands; to dedicate certain 
royalties to a m e ntal h e a l t h  trust; to present a p e r m­
anent trust fund amendment to the voters. See Section 
2, nfra.



A n e c e s s a r y  fundamental distinction b e t w e e n  lands

and resources h e l d  by a state in trust and all other lands

and resources he ld by a state is that in h o l d i n g  the former

the state acts "not as proprietors, but in their sovereign

capacity as the repres e n t a t i v e s  and for the benefit of all

their people in common." O r g a n i z e d  Village of Kake v. E g a n ,

174 F.Supp. 500, 504 (D.C. Alaska, 1959). The n e c e s s i t y  for

such a d istinct ion w as recogn i z e d  in W i nst on B r o s . C o . v.

State Tax C o m m i s s i o n , 62 P . 2d 7 (Or. 1936). In language

distingui shing those lands to w h i c h  the state had title in a

p roprietary  capacity from trust lands benea th navigable

waters, the court made clear:

"Until d i s p o s e d  of by the state, the state held 
title to these lands in its proprietary capacity 
and, after they had been disposed of by the 
state, their grantees took them free from any 
right therein (citations). As to the other 
class, . . . al though the title passed to the 
state by virtue of its sovereignty, its rights 
were m e r e l y  those of a trustee for the public. In 
its ownership thereof, the state represents the 
people, and the ownership is that of the people in 
their u n ited sovereignty . . . Being subject to 
this trust, they are public juris, in other words 
they are h e l d  for the use of the people at large 
. . . [ t ] h e r e f o r e , the state can make no sale or 
disposal of the soil und erlying its navigable 
waters so as to prevent the use by the public of 
such w a t e r s  for the purposes of n a v i g a t i o n  and 
fishing, but must hold t h e m  in trust for the 
public." W i n s t o n  B r o s . , supra, p. 9.

By r e t r e a t i n g  from the specific trust langu age in

Sec. 7, while adding additional safeguards, the framers

surely left the task of defining any trust obligations

re g a rding land and m i n er al resources w i t h  the legislature.

However, w i t h  regard to fish, w i l dlife  and waters, the

delegates held fast to their original decision to reserve

these resources for common use. 3 5 / Cf. A l a s k a  Public

Easement Defense Fund v. A n d r u s , 435 F. Supp. 664, 677 (D.C.

Alaska, 1977).

3 5 / In Geer v. C o n n e c t i c u t , 161 U.S. 519 (1896), while
struggli ng w i t h  the question of the sovereignty over 
the w i l d l i f e  resour ces of the State of C o n n e c t i c u t , 
Justice W h i t e  concluded:



"The power lodged in the state, r e s u l t i n g  from  the 
common ownership, is to be e x e r cised like all other 
powers of the state, as a trust for the b e n e f i t  of the 
p eople and not as a p r erog ative for the advantage of 
the government as d i s t i n g q u i s h e d  from the publ ic good." 
S u p r a , p. 529.

The Geer court c ited a v i e w  that had been r ecognized 
earlier b y  the Supreme Court in Minnesota:

"We take it to be correct doctrine in this country 
that, the ownership of w i l d  animals, so far as they 
are capable of ownership, is in the state, not as 
p r o p r i e t o r , but in i^s sovereign c a p a c i t y , as the 
representative a n d  T o r  the benef it of all its 
people in commonTTr ~ ?ta te v. R o d m a n , 59 N.W. 1098, 
1099 (Minn~ 1894). (Emphasis supplied.)

Such a view  has b e e n  m a i n t a i n e d  throughout the land to 
this day. O r g a n i z e d  Village of Kake v. E g a n , 174 F. 
Supp. 500 (D.C. A l a s k a  1959).



In summary, the consti t u t i o n a l  framers carved out 

an ag ressive role for the legislature w i t h  r e g a r d  to all 

na tural resources of Alaska. At the same time, the air, 

water, fish and game resources  were r e s e r v e d  to the people. 

This b a l ance creates a n e c e s s a r y  process of activist l e a d e r­

ship for the b e nefit of the full complement of A l a s k a n  

society w i t h  o ur living resources. It is a role for a 

legislative b o d y  w h i c h  is unique in d e m o c r a t i c  governments.

It is a role c o n t e m p l a t e d  by the framers to compliment and 

interact w i t h  o t h e r  aspects of A l a s k a n  governm ent structure -- 

most n o t a b l y  local gover nment and state and local finance. 3 6 /

2. In the Three Branches of State Government

a . J u d i c i a l .

D u rin g the time of the A l a s k a  Constituti onal 

Convention, public o p p o s i t i o n  to fish traps had built t r e m e n d­

ously. 37/ It had b e c o m e  obvious that the fishery resource 

was being depleted. Indeed, this public o p p o s i t i o n  had 

generated a lot of sentiment for Statehood. Part of the 

w o r k  product of the C o n v e n t i o n  was an ordin a n c e  providing 

for the a b o l ition of the traps. 38/

36/ See Delegate P r o p o s a l s  Nos. 5 (Delegate Robertson); 7
(Delegate Johnson); 18 (Delegate H e l l e n t h a l ) ; 26 (Dele­
gate M a r s t o n ) ; 30 (Delegate Hurley). It is defendant's 
po s i t i o n  that the framers did not intend the separation 
b e twe en state and local functions to p r e c l u d e  the state 
from f u l f i l l i n g  it's trust to develop and protect the 
common p r o p e r t y  resources.

3 7 / F i s h  traps w e r e  u n q u e s t i o n a b l y  the mos t productive 
m e t h o d  of c a t ching salmon ever used.

3 8 / O rdinance No. 3:

"As a m a t t e r  of immediate public necessity, to relieve 
economic distress amo ng individual fishermen and those 
dependent upon them  for a livelihood, to conserve the 
r a pidly d w i n d l i n g  s upply of salmon in Alaska, to insure 
fair co mpetition among those engaged in commercial 
fishing, and to make manifes t the will of the people of 
Alaska, the use of fish traps for the ta king of salmon 
for co mmercial purpose s is h er eby p r o h i b i t e d  in all the 
coastal w a t e r s  of the State."
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The effect of that o r d i nance on the M e t l a k a t l a n

Indians was challenged in M e t l a k a t l a  I ndia n C o m m u n i t y ,

An n e t t e  I s l a n d  Reserve v. E g a n , 362 P . 2d 901 (Alaska 1961).

The c o n f r o n t a t i o n  of policies was b e t w e e n  that of the n e w

State's o b l i g a t i o n  to protect and p r e serve  the natural

resource and the rights of the Indians to fish w i t h  traps on

the reserve g r anted  t h e m  by the federal authority. The

court r e c o g n i z e d  the role of the executive and legislative

branches in the State w i t h  r egard to the resource:

"These m i g r a t i n g  schools of fish, while in inland 
waters, are the pro perty of the state, held in 
trust for the benefit of all the peopl e of the 
state, and the o bli gation and aut hority to e q u i t­
ably and w i s e l y  regulate the harvest is F E a t o f ~ 
the stateT*1 R e t l a k a t l a  Indian C o m m u n i t y , s u p r a , 
p. 915. (Emphasis supplied.) 397

The reflec t i o n  by the court that the State was not

only empowered, but entrusted to protect the fishery is

noteworthy. It ap prop r i a t e l y  identifies the n ature of the

relatio nship b e t w e e n  the citizens, the State, and the resources

held in trust.

b. L e g i s l a t i v e .

In 1976, the legislature dealt w i t h  a n u m b e r  of 

resource m anag e m e n t  pieces of legislation. Concerned about 

the increa sing pressures on Alaska's m i neral and living 

resources, l egislative proposals took several forms. For 

example, a lawsuit was then p e n d i n g  b e f o r e  the A l a s k a  Supreme 

Court r e g a r d i n g  a statutory and c o n s t itu tional challenge to 

an exec utive de cision in late 1973 to lease subme rged lands 

in K a c h e m a k  Bay for competitive oil and gas development. Moore 

v. State, 553 P . 2d 8 (1976). The L e g i s l a t u r e  responded
i

w i t h  SLA C h apter 113, (1976), "An Act R e l a t i n g  to the R e a c q u i­

sition of Oil and Gas L e a s e h o l d  Interests in K a c h e m a k  Bay."

1976 saw a p r o p o s e d  c o n s t itutio nal amendment 

by membe rs of the H ouse  p r o v iding  for an individual c o n s t i­

tutional right to a hea thful environment. The resolution

39/ See a l s o ; Kake v. E g a n , 174 F. Supp. 500 (D.C. Alaska 
1959); A leut  Co mmunity of S t . Paul v. U.S., 117 F. S u p p . 
427 (Ct: Claims 1954).
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passed  the H ouse but failed to pass the Senate. The House

Rules Committee Report and Commen tary on Rules Committee 

Substitute for House Joint Resolution No. 10, A m e n d i n g  the 

Inherent Rights Section o f  the Constitution of the State of 

Alaska, is instructive:

The p r i m a r y  purpose of the amendment is c onsti­
tutional r e c o g n i t i o n  of the economic and n o n e c o n­
omic values  in m a n a g i n g  our u n i q u e  A l askan e n vir on­
ment, This recognition, w h i c h  is essential to 
h u m a n  w e l l b e i n g  also includes a n e c e s s i t y  of 
m a i n t a i n i n g  a viable economy as part of a healthy 
h uman habitat. Accordingly, the degree of e n v i r o n­
mental p r o t e c t i o n  w h i c h  the state should afford as 
trustee of Alaska's air, water, lands, and natural 
resources is one w h i c h  will reduce environmental 
incursions or degrogations to a m i n i m u m  without 
el i m i n a t i n g  the basis for a v i able economy. The 
p r o p o s e d  constitutional amendment shall allow a 
b a l a n c i n g  of environment, social, and economic 
c o n c e r n s .

1976 House Journal, p. 469.

Later, in that same session, the Legislature

specifically r e c o g n i z e d  that certain State lands were to be

m a nag ed in a fiduciary capacity. SLA C h a pter 267 (1976),

"An Act Relating to the Rental and L e a sing of State Land,"

amended several sections of Title 38 r e l a t i n g  to the sale,

lease, or other disposal of lands. Section 2 of that law

states in relevant part:

No sale, lease, exchange or other disposal of 
school lands may be made without the approval of 
the state Board of Education. The state Board of 
E d u c a t i o n  shall act as trustee of school lands.
The b o a r d  may retain private counsel or other 
p r o f e s s i o n a l  assistance when nece s s a r y  to carry 
out its duty as a trustee.

In order to make absolutely clear the intent of 

the law, the Senate Resources Committee adopted the following 

letter of intent:

The p u rpose of design a t i n g  school lands as a 
trust is to insure that their m a n a g e m e n t  for the 
purpose s of supporting  public educat ion be treated 
as a fiduciar y responsibility. The bo ard of 
e d u c ation is m a d e  trustee and is a uthor ized to 
retain p r ofessional  assistence as n e e d e d  to assist 
it in m e e t i n g  its responsibility.

In s i n gli ng out school lands in this manner, 
there is no intent w h a t s o e v e r  to limit the a p p l i­
cation of trust concepts and trust law to other



lands o f  the State, or to transactions involving 
other lands of the State, w h e n  appli c a t i o n  of 
trust concepts and trust law would, in the opinion 
of the courts, be proper.

1976 Senate Journal, p. 1461.

The a mendm ents to Title 38 and the letter of 

intent clearly reflect that the legislature was defining 

specific trust obligation s w i t h  regard to certain state 

lands in the mannei and w i t h i n  the scope that the c o n s t i t u­

tional framers intended.

The 1976 aquaculture Act a mending A.S. 16.10 adding 

n e w  sections relating to regional plans for salmon e n h a n c e­

ment and the establishment  and qual ification of regional 

aquaculture associations, clearly stated that "It is the 

intent of this Act to produce salmon for the common property 

fisheries of the state." SLA Chapter 161 (1976), § 1.

The 1977 Act a m e n d i n g  A.S. 16.10.530 to provide for m a n d a tory 

assessment elections stated that "It is the policy of the 

state, under §§ 500-550 of this Chapter, to promote the 

enhancement of the State's fisheries by means of grants for 

o r g a n izat ional and p l a n n i n g  purposes to regional associations 

. . . and by means of long term, low interest loans for 

hatchery planning, construction, and operation." SLA Chapter 

154 (1977), §7. The stated intent of these two laws p r o v i d­

ing the basic framework for the ev olution of SSRAA, clearly 

suggests that the purpo se of §530 and of the regional a s s o c i­

ations is not to raise revenue but rather to fulfill the 

legislatures constitu tuional obligat ion to r e h abilitate and 

develop the fisheries, and to exercise the b r o a d  police 

powers available in o rder to fulfill the constitutional 

trust. Dic tating the trust obligation w i t h  regard to school 

lands became a m a t t e r  of p l acing fiduciary respo nsibilities  

on the Board of Education. Fulfilling the trust obligat ion 

w i t h  regard to fisheries resources n e c e s s i t a t e d  a role 

of action as we ll as protection.

In 1978, the legislature passed SLA Chapter 179,

"An Act Relating to the Ren ewable Resources Fund." The Act
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created a public corporatio n for the purpo se of f a c il itating 

the rehabilitation, enhancement and devel opment of the 

State's renewable resources. The House F i n an ce C ommittee's 

letter of intent, in relevant parts, reflects the u n d e r­

standing of the l egislature's constitutional role:

"An integral part of the bill is the concept of 
a chieving an a p propriate  use of the resources. As 
trustees of our renewable resources the state is 
consti t u t i o n a l l y  direc ted to seek the most b e n e­
ficial uses. A R R C  investment decisions should 
consider b o t h  e x p e c t e d  financial returns and the 
effects of resource development on b o t h  the target 
resource and on other resources. A c h i e v i n g  a p p r o­
priate resource use at the inception of ec onomic 
activity will gre atly benefit the state and its 
residents by avoid i n g  longer-run r e g u l a t o r y  and 
r ehabi l i t a t i o n  burdens r e s u lting in m o r e  stable 
ecomonic a c t i v i t y  b a s e d  on all of the state's 
renewable r esourc es." House Journal, April 11,
1978, p. 830.

More specific purp oses of Chapter 179 direct a 

public cor poration to " s p onse r re search and dev elopment of 

technologies and innovations for the r e h a b i l i t a t i o n  and 

enhancement of the state's renewable resources to achieve 

an appropriate use of the resources." A.S. 37.12.040(2). A 

board of trustees is e s t a b l i s h e d  as the g o v e r n i n g  b o d y  of 

the corporation. A.S. 37.12.060. Here the L e g i s l a t u r e  is

clearly adding another d imension to the state's role as

trustee. The law creates a public corpor ation w h i c h  is 

e ssentially a v e n t u r e  capital fund wit h broad flexibility 

and investment powers. However, it cannot be said that the

purpose of the law is to raise revenues or even to make

money, like the a quacu lture laws its p u rpose is to generate 

a healthy enconomy in renewable resource areas and is b a l a n c e d  

against the constit utional obligations not to impair the 

productivity  of the resource. 4 0 /

4 0 / A  further dimension can be found in A.S. 37.14.010, et 
s e c . , est ablishing a mental health trust fund. See 
A.S. 37.14.050, dedica t i n g  1 1/27 of the total revenue 
derived from ma nagement of state land, inc luding amounts 
paid to the state in proceeds of sale or annual rent of 
surface rights, mineral lease rentals, royalties, 
royalty  sale proceeds, federal m i nera l rev enue sharing 
payments or bonuses to the fund.



c. Executive,

Aspects of the c o n s t i t u t i o n a l  role have also b e e n  

r ecognized b y  the executive. For example, in a 1978 t r a n s­

mittal letter to the l e g i s l a t u r e  a c c o m p a n y i n g  sponsor substitute 

for Senate Bill No. 59, (SLA C h apter 108 (1978)), "An Act 

Relat i n g  to Forest R e s o urces and Practices,"  Gover nor H a m m o n d  

referred to a section  on r e g u l a t o r y  and adm ini s t r a t i v e  s t a n d­

ards w h i c h  directed that "there shall be n o  significant i m p a i r­

ment of the p r o d u c t i v i t y  o f  the land and w a t e r  w i t h  respect 

to renewable resources." A.S. 41.17.060(b)(5). Governor 

H a m mond commented t h a t :

P a r a g r a p h  (5) recogn izes the fundamental public 
trust o b l i g a t i o n  of the state to ensure that the 
capabili ty o f  the land to produce renewable r e­
sources is not impaired. While a p a r t i c u l a r  species
of tree or w i l d l i f e  may have little relative value
now, the future may find it sudde nly in great 
demand. If the land is incapable of p r o d u c i n g  it 
to the demand level, an important land management  
o p t i o n  is lost, to the detriment o f  the public 
welfare. 1978 Senate Journal, p. 663.

The role d i s c u s s e d  above by the other branches of 

State government was e q u a l l y  alive w i t h  the f o rmulation of 

aquaculture policy in Alaska. O r i g i n a l l y  focused on r e h a b i l­

itation of the S t a t e’s d e p l e t e d  and d e p r e s s e d  salmon fishery, 

and produc ing salmon for the common proper ty fisheries of

che State, the later intent was not only to rehabilitate,

but also to enhance. To enhance salmon p r o d u c t i o n  by 

artificial means from g e neral revenues w o u l d  bene fit a 

select clr’ss of citizens, commerc ial fishermen, at the 

expense of the entire class of tax-pay ing citizens. 4 1 /

At this point of d e m a r c a t i o n  that the legisl a t u r e  chose to 

provide for the class d i r e c t l y  b e n e f i t t i n g  f r o m  the p o licy 

to contribute to their b e n efit  by the assessment. This 

course was set consisten t w i t h  the consti t u t i o n a l  roles 

d iscussed above.

4 1 / Direct a p p r o p r i a t i o n s  by the legisl ature or bond issues 
for cre ation of h a t c h e r i e s  to enhanc e salmon p r o d u c t i o n  
effect i v e l y  s u b s idize an industry w i thout c o n f e r r i n g  
equal b e n efits  on all citizens. A l t h o u g h  no chall enge 
has yet been mad e to the recent b o n d  issues (1976 ana 
1973, tota ling over $50,000,000. there is an apparent 
v i o l ation o f  A r t i c l e  VIII, Section 17.
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V. L O C A L  GOVERN M E N T  POLICY IN ALASKA.

A. The co nstitutiona l p olicy  for local government

in A laska has b e e n  d i s c ussed  best by V i c t o r  F i s c h e r  4 2 / in

his book, A l a ska's Constit utional C o n v e n t i o n , Univer s i t y  of

A l a s k a  Press, 1975. R ather than r ecreate a sim ilar discuss ion

or cite the court to the publication, relevant portions for

the purposes of this case are enclosed here:

"In p r o v i d i n g  for the legislative, executive, and 
judicial branc h e s  of government, delegates dealt 
w i t h  subject m a t t e r  w i t h  w h i c h  they were familiar 
and on w h i c h  they h a d  definite opinions. On the 
other hand, local government was a subject for 
w h i c h  there was little Alaska experience to p r o­
vide a useful point of departure and w h i c h  p r o­
vided few usef ul models. The local government 
committee, therefore, determined  early that 
i nnovation was the key to s tructur ing a local 
government s y s t e m  for Alaska.

Under t e r ritorial stacus, local instituti ons had 
u ndergone only limited d e v e l o p m e n t ; there was 
little s e l f -det ermination at the territorial and 
even less at the local level. Federal law p r e s­
cribed the powers of the territorial legislature, 
severely l i m it ing the scope and types of local 
government and r e stricting  the powers that could 
be exercise d by cities. For example, counties 
could not be established, bonding c r i t e r i a  were 
strictly delimited, and home rule could not be 
extended to cities.

*  *  *

Since there were no direct precedents, the committee 
decided that the local government article  should 
consist of general statements and policy, rather 
than d e t ailed presc riptions and criteria. The 
first draft article pr esented to the conve ntion 
stated the general purpose was to p r ovide  a m a x i­
m u m  of self-g overnment to people in all parts of 
Alaska. To meet this goal, two basic local g o v e r n­
ment units w e r e  established--boro ughs and cities. 
This framework wa s designed to accomodat e today's 
needs and tomorrow's growth and development. The 
committee then set forth the principles u n d e r l y i n g  
the p r o p o s e d  local government system:

42/ Fischer, delegate to the convention, former legislator 
and Dir ector of the Institute of Social E c o nom ic and 
Government Research, University of Alaska, is a recogni zed 
expert in the field o f  local government.
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1. S e l f - G o v e r n m e n t . The p r o posed article bridges 
the gap n o w  existing in m a n y  parts of Alaska.
It opens the w a y  to democratic self- government 
for p e ople n o w  ruled directly from the capital 
of the territory or even Washington, D.C.
The p r o p o s e d  article allows some degree of 
se l f - d e t e r m i n a t i o n  in local affairs whether 
in u r b a n  or sparsely p o p u late d areas. The 
h i g h e s t  form of self-government is exer cised 
u nder home rule chapters w h i c h  cities and 
first class boroughs could secure.

2. One b a s i c  local government s y s t e m . The 
p r o p o s e d  article vests all local government 
a u t h o r i t y  in boroughs and cities. It p r e­
vents creation  of numerous types of local 
units w h i c h  can become not only c omplicat ed 
but unworkable.

3. P r e v e n t i o n  of overlapping taxing a u t h o r i t e s .
The p r o p o s e d  article grants local taxing 
p o w e r  e x c l u s i v e l y  to boroughs and cities.
This w i l l  a l l o w  consideration of all local 
n eeds in the levying of taxes and the a l l o c­
ation of funds. It will lead to b a l a nced 
taxation. Single interest agencies w i t h  
taxing authorit y often do not realize needs 
other than their own.

4. F l e x i b i l i t y . The proposed article provides a 
local government framework adaptable to 
differ ent areas of the state as well as 
changes that occur with the passage of time.
It allows classification of units on the 
basis of ability to provide and finance local 
services. It allows optional a d m i nistrativ e 
forms, ad option of home rule charters, 
b o u n d a r y  changes, etc.

5. State i n t e r e s t . The proposed articles recog- 
nizes that the state has a very definite 
interest in and concern w i t h  local affairs.
For example, the credit of the state is 
i ndire c t l y  involved in local financial matters, 
and local units are the agencies thr ough 
w h i c h  m a n y  state functions are performed.
The p r o posa l therefore gives the state power 
to e s t a b l i s h  and classify boroughs, to alter 
b ound aries of local units, to p r e s c r i b e d  
powers of nonch a r t e r  governments, to w i t h h o l d  
a u t h ority  from home rule boroughs and cities, 
and to exercise advisory and r e v i e w  functions.

The B o r o u g h  Concept

As the c o m m ittee  was evolving chese principles, 
its m e m b e r s  agreed that some type of unit larger 
than the city and smaller than the state was 
requi r e d  to p r ovide b o t h  for a m e a s u r e  of local 
s e l f - gove rnment and for performance of state 
functions on a region a l i z e d  basis. T h e y  also 
agr ed that any form of local government for 
A l a s k a  that w o u l d  be similar to counties would 
n e e d  a b r o a d e r  scope, should have a u t h o r i t y  to 
p e r f o r m  all services and should provide a m a x i m u m  
amount o f  local self-government. The result was 
the b o r o u g h  conce p t - - a n  areawide unit that while 
different f r o m  the traditional form of the county,

41



was in effect a m o d e r n i z e d  county adap ted to 
Alaska's needs. As seen by delegates, the i n­
adequacies o f  conventional counties were limited 
functional jurisdiction, frozen boundaries, an 
overa b u n d a n c e  of constitut ionally e stabl i s h e d  
elective offices, inadequacy of fiscal powers, and 
lack of specif i c a l l y  local (as against state) 
government authority. T hey n oted also that 
numerou s special districts were being c r eated to 
fill service gaps left by counties and m u n i c i­
palities, r e s u l t i n g  in a m u l t i p l i c i t y  of o v e r­
lapping tax jurisdictions.

To overcome such deficiencies, the initial p r i n c­
iples set forth b y  the committee for consid e r a t i o n  
in the formation of the n e w  areawide government 
units include d these guidelines:

Provisio ns should be made for subdiv i d i n g  all 
A laska into local units (boroughs) b a s e d  on 
economic, geographic, social, and political 
factors; initially, not all need be o r g a n­
ized.

Units s hould be large enough to prevent too 
ma n y  subdi visions in Al**,ka; they should be 
so d e s igned as to allow the p rovi s i o n  of all 
local services w i t h i n  the bound aries of a 
single unit, thus avoiding m u l t i p l i c i t y  of 
taxing j u r i s d i c t i o n  and overlapping, i n d e­
pendent districts.

The state should have power to create, c o n­
solidate, subdivide, abolish, and oth erwise 
change local units.

Cr e at ion of units should be compulsory, with 
p r o v i s i o n  for local initiative.

Boundaries should be established at the state 
level to reflect statewide conside rations as 
well as regional criteria and local interests, 
and must remain flexiable in order  to permit 
future adjustment to growth and changing 
re q ui rements for the performance of regional 
f u n c t i o n s .

Units should cover i. rge geographic areas 
w i t h  common economic, social, and  political 
i n t e r e s t s .

Local units should have the m a x i m u m  amount of 
self-gov ernment and have authority to draft 
and adopt charters; organized units should 
have the authority to p e rf orm any function, 
to adopt any administrative organization, and 
to g e n e r a l l y  undertake any action that is not 
specif i c a l l y  denied b y  the legislature.

k  k  k

Unlike the o r g a n i z e d  borough, legally a mun icipal 
corporation, u n o r g a n i z e d  boroughs were to be 
instrumentaliti es of the state. The legislature 
was to have the same authority w i t h i n  these b o r­
oughs as the g o v e rnin g bodies (assemblies) of
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organi zed boroughs. By p e r m i t t i n g  the legislature 
to act as the b o r o u g h  assembly, the general p r o­
hib i t i o n  against local legisl ation was overcome, 
and laws could b e  enacte d for diff erential p e r­
formance of functions in accordance with  the needs 
of different regions.

Service areas w e r e  a uthor ized to be e stabl ished by 
o rganized b o r oughs (and b y  the legislature in 
u n o r g a n i z e d  boroughs) as another m e t h o d  of m e e t i n g  
requirements for different services. Initially, 
service areas w e r e  c once i v e d  as a means o f  p r o­
viding services w i t h i n  a limited part of the 
b o r o u g h  in w h i c h  taxes, assessments, and charges 
could be levied to cover the cost of such services. 
The approach was subsequently expa n d e d  to include 
areawide services that might be a dmini s t e r e d  by 
special ins trumentalities such as h e a l t h  or school 
districts. In all cases, however, service areas 
were to be creatures of boroughs and function 
under b o r o u g h  fiscal control.

* *  *

State-Local Relations

In general, the constitutional convention saw the 
role of the state as critical in m a king the local 
governmental s ystem work. Several factors strongly 
argued for a c ont inuing state r e s p o n s i b i l i t y  for 
local affairs, such as:

The lack of any general government b e y o n d  the 
city.

A tradition of territorial government 
re s p o n s i b i l i t y  for services b e y o n d  i n c o r p­
orated communities.

The v a r y i n g  levels of local government c a p­
ability and of the requirements for local 
services throughout Alaska.

The r e a l i z a t i o n  that further d e t aile d study 
and p l a n ning was n e c e s s a r y  to e s t a b l i s h  a new 
governmental system.

Therefore, in addition to dealing with local 
government organization, Article X  includes the 
following pro vis i o n s  for state a uthority and 
responsibility:

Re s p o n s i b i l i t y  is v este d in the legislature 
for e s t a b l i s h i n g  procedures and standards 
under w h i c h  boroughs w i l l  be created  and 
classified.

The legislature is establish ed as the g o v e r n­
ing b o d y  for unorga n i z e d  boroughs and nas 
repons i b i l i t y  for provisions of services in 
such b o r o u g h s .

A state-level local boundary c ommiss ion is 
given resp o n s i b i l i t y  for changes in local 
government boundaries, subject to disapproval 
by the legislature.
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An execut ive agency is esta blished in state 
government to deal w i t h  local affairs.

A u t h o r i z a t i o n  i z  granted for joint exercise 
of powers by local governments and the state.

Supra, pp. 116-124, footnotes omitted.

B. Providing for the utilization, development, 

and c o n ser vation of the fisheries resources is clearly a 

state as o p p osed  to a local government function. This 

principle was not challe n g e d  from the outset of the C o n s t i t u­

tional convention. See Volume 8, Constitution and Local 

Government, Public A d m i n i s t r a t i o n  Service Staff Paper, 

p. 54:

Local units, on the other hand, pave city streets, 
put out fires, operate water and sewer systems, 
collect garbage and refuge, put in sidewalks, enact 
and enforce z o n i n g  systems, and exercise a number 
of regulat ory functions w i t h  respect to local 
business activity, traffic, t r a nsporation f a c i l­
ities and other matters. S u p r a , p. 55.

The n e c e ss ary j u r i sdic tional boundaries of the

regional aquaculture asso ciations in southeast Alaska,

surrounding in water a m u l t i p l i c i t y  of local governments but

primarily the u norgan ized borough, are not in concert with

any local government boundaries. It is impracticable for

the framework of local governmen ts in southeast A l a s k a  to be

the vehicle for efficient aquaculture development. Though

not stated explicity, this finding is clearly implicit in

the legislative policy. The legislature has implicitly

carved out an area or areas that are out of bounds of the

m uniciple governments. Such areas "implicitly carved out"

are a prohibition w i t h i n  the scope of the word "prohibit" as

used in A r t icle 10, §11, A l a s k a  Constitution. In Chugach

Electric A ssociat ion v. City of A n c h o r a g e , 476 P . 2d 115

(Alaska 1970), the Court chose the language " i mplic itly

carved out" rather than implied preemption, but for the

purposes of our analysis here the result is the same. W i t h

A.S. 16.10 et seq. the l egislature has clearly establish ed

that standards for c h o osing the boundaries of the region are

to be based upon user groups w ithin the region, and the

resources they harvest, r ather than a functionally and
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c o n s t i tutional ly i nequipped mela nge of m u n i c ipal governments.

Article 9, §9, A l a s k a  Constit ution prohibits local 

debts other than capitol improvements. Such a limita tion on 

region ally oriented salmon enhancement w o u l d  functionally 

prevent financing m echancisms  such as the Spokane Bank for 

Cooperatives from p r o v i d i n g  inter im or long- t e r m  financing.

In effect, the legislature chose the most efficient and 

best equipped m e c h a n i s m  to meet the desired purposes of 

aquaculture development. The mandate of local government 

repres e n t a t i o n  on the board of directors of the regional 

associations provides o pportun ity for p olicy  interplay w i t h  

local governments.

T h e  l e g i s l a t u r e  c a n n o t  d e l e g a t e  a n y  p o w e r  o f  c o n t r o l  

o v e r  t h e  e n h a n c e m e n t  o r  r e h a b i l i t a t i o n  o f  a c o m m o n  p r o p e r t y

resource. See. Libcrati v. Bristol Bay B o r o u g h , ___  P . 2d ____ ,

Opinion  No. 1735, Justice Rabinowitz, Dissenting; Illinois 

Central R. R. Co. v. State of I l l i n o i s , s u p r a , fn. 30. The 

legislature has e f fectively  created the only scheme w h i c h  

allows regional involvement while retaining the obligato ry 

role of ensuring the p r o duct ivity of the resource through 

executive oversight. The regional aquaculture associations 

in no sense i m peri ssibly conflict with local governments.
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V I . DUE P R OC ESS A N D  EQUAL P R O T E C T I O N OF THE LAWS

A. Defendant S S R A A  believes that plaintiffs'

major complaint is that the legislature has entered the 

field of fisheries m a n a gme nt w i t h  a statutory scheme for 

fisheries enhancement that identifies commercial fisherman 

as a class w h i c h  must bear a m a j o r  portion of the financial 

burden. In brief, the p laintiffs m ajor complaint is an 

equal p r o t e c t i o n  issue. In order to analyze the issue it is 

n e c e s s a r y  to discuss the m o d i f i e d  rational basis test applied 

in Alaska.

1. Purpose

In a pplying this m o d i f i e d  rational basis test, we 

must first look at the p u r p o s e  of the c hallenged  legislation. 

Isakson v. R i c k e y , 500 P . 2d 359, 363 (Alaska 1976). There 

the Court looked to "the statement of purpose of the [entire 

Act] itself upon the a s s u m p t i o n  that the p r o v ision [in 

question] was enacted to further that express ed purpose."

S u p r a , W here such a p r e am ble of purpose does not exist, or 

is inadequate, resort m a y  be had to "the legislative history." 

S u p r a . Legislative h i s t o r y  has been defi ned to include 

reports of conference committees, Alaska Public E m p l o y e e s 

A s s o c i a t i o n  v. State, 525 P . 2d 12, 15 (Alaska 1973) state- 

ments by "a bill's sponsor in the course of legislative 

deliberations;" A laska Public Empl oyees A s s o c i a t i o n  v.

S t a t e , s u p r a , at 16; and hearings held by the legislative 

body, W e i n b e r g e r v. W i e s e n f e l d , 95 S.Ct. 1225, 1234 (1975).

The purpose may, of course, be d etermined from the "Act 

v iewe d as a whole." Isakso n v. R i c k e y , supra at 364. 43/ 

W h a t e v e r  aids are used, the purp ose determined b y  the Court

43/ The A l a s k a  Supreme Court has also recently  recognized 
the value of letters of intent. See Hafling, et a l . v. 
I nland B o a t m a n 's Un ion of the P a c i f i c , P . 2 T " ,
Opinion 1743, (Alaska 19787"! See also, North Slope 
Borough  v. Sohio P e t r o l e u m  Corporation, et al. , P . 2d

v r ,
; o u g h  

, Opip inio n No. 1750 (Alaska 1978).
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This Court n e e d  not in equal prote c t i o n  cases 
accept at face value assertions of legislative 
purpose, w h e n  an examinati on o f  the legislative 
scheme and its h i s t o r y  could not have been a goal 
of the legislation.

W e i n b e r g e r  v. W i e s e n f e l d , s u p r a , 1233, n. 16. In discussing

the p r o f f e r e d  purpose of an O k l a h o m a  law struck down on

equal p r o t e c t i o n  grounds, the Supreme Court accepted the

purpose or "objective" of the legislatio n as enhancement of

traffic safety but noted: 4 4 /

That this was the true purpose is not at all self- 
evident. The p u r p o s e  is not apparent from the 
face of the statute and the Oklahom a Legislature 
does not preserv e statutory h i s t o r y  materials 
capable of c l a r i f y i n g  the objectives served by its 
legislative enactments. The District Court a c k­
now l e d g e d  the n o n - e x i s t e n c e  of materials n e c e ssar y 
'to reveal w h a t  the actual prupose of the l e g i s­
lature was,' but c o n c luded  that 'we feel it 
apparent that a m a j o r  purpose of the legislature 
was to promote the safety of the young persons 
affected and the p u b l i c  generally.' Similarly, 
the attorney for Oklahoma, w h i l e  p r o p o s i n g  traffic 
safety as a legitimate rationale for t h -* 3.2% beer 
law, candi dly a c knowl edged at oral argument that 
he is unable to assert that traffic safety is 
'indeed the reason' for the gender line contained 
in §245. For this appeal we find adequate the 
appellee's repre s e n t a t i o n  of legislative purpose, 
leaving for another day considerat ion of w h et her 
the statement of the State's Assistant A ttorney 
General should suffice to inform this Court of the 
legislature's objectives, or w h e t h e r  the Court 
must determine if the litigant simply is selecting 
a convenient, but false, po st-hoc rationalization. 
(Citations o m i t t e d ) .

Craig v. B o r e n , _____ U.S. _____ , 45 U.S.L.W. 4057, 4060, n. 7

(1976). Thus, as stated in Gunther, "Forward: In Search of

Evolv i n g  Doctrine on a Chang ing Court: A  Model for Newer Equal

Protection," 36 Harv. R e v . 1, 20 (1972), and qxioted in

Isakson v. R i c k e y , s u p r a , at 362,

J udicial deference to a broad range of conceive- 
able legislative purposes and to imaginable facts 
that might j u s t i f y  classifications is strikingly 
diminished.

4 4 / A l t h o u g h  the legislation identifies the b u r dened class 
as all commercial fisherme n actually h a r v e s t i n g  the 
resource it is defendant's posr' :ion that the vested 
interest of numerous m e m b e r s  ot the class in the c o n t i n u­
ing increased benefits from aquaculture pr oduction prevents 
plaint iffs from r e p r e s e n t i n g  a putative class that broad 
in scope.

must be the actual purpose.
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Nowhere is the ascer tainment of the purpose of 

legislation more accura t e l y  d e p icted than in I s a k s o n , where 

the sole issue s eparating the m a j o r i t y  from the dissent was 

the purpose of the legislation. C o m p a r e , I s a k s o n , s u p r a , at 

364, and ijd, C on nor dissenting, at 366.

2. The L e g i t i m a c y  of the L egislati on

a. In G e n e r a l .

Whether the legislature can act at all in a given

f i e l d  b e c o m e s  a f u n c t i o n  o f  t h e  e q u a l  p r o t e c t i o n  a n a l y s i s .

As the A l a s k a  Supreme Court r e c e n t e d  stated:

Since the distinc tion made by A l a s k a  Hire between 
residents and n o n - r e s i d e n t s  bears a close c o r r e l­
ation to the state's interest in p r o v i d i n g  e c o­
nomic benefit to residents, the subject of dispute 
is w h e t h e r  this interest is a permis s i b l e  one for 
the state to promote.

Hicklin et a l . v. O rbeck et a l . , 565 P . 2d 159, 167, (Alaska 

1977). In that case the legitimac y of the l egislation was 

questioned as infringi ng on A r t i c l e  IV, §2 of the United 

States Constitution, the pr ivileges and immunities clause.

In Lynden T r a n s p o r t , I n c . v. S t a t e , 532 P . 2d 700 (Alaska 

1975) , the A l a s k a  Supreme Court invalidated an act d i s c r i m­

inating between in-state and n on-re s i d e n t  corporations.

Since the privileges and immunities clause does not apply to 

corporations, the Court found that:

W h i l e  a n y  o f  t h e s e  r e a s o n s  m a y  h a v e ,  t o  t h e  
e x t e n t  t h a t  w e  c a n  t e l l  f r o m  t h e  s c a n t y  e v i d e n c e  
a v a i l a b l e ,  m o t i v a t e d  t h e  l e g i s l a t u r e  t o  e n a c t  t h e  
s u b j e c t  a m e n d m e n t s ,  n o n e  o f  t h e m  e x p l a i n ,  let 
a l o n e  j u s t i f y ,  d i s c r i m i n a t i o n  a g a i n s t  n o n - r e s i ­

d e n t s  .

Lynden T r a n s p o r t , I n c . v. S t a t e , s u p r a , at 708.

Similarly, in Ravin v. S t a t e , 537 P . 2d 494, 509

(Alaska 1975) the A l a s k a  Supreme Court, in finding that the

p r o s c r i p t i o n  o f  m a r i h u a n a  w a s  s u f f i c i e n t l y  p r o t e c t e d  b y

p r i v a c y  w h e n  u s e d  b y  a d u l t s  in t h e  h o m e ,  n o t e d :

. . . t h e  g e n e r a l  p r o p o s i t i o n  t h a t  t h e  a u t h o r i t y  
o f  t h e  s t a t e  to e x e r t  c o n t r o l  o v e r  t h e  i n d i v i d u a l  
e x t e n d s  o n l y  to a c t i v i t i e s  o f  t h e  i n d i v i d u a l  w h i c h  

a f f e c t  o t h e r s  o f  t h e  p u b l i c  at l a r g e  as it r e l a t e s  
to m a t t e r s  o f  p u b l i c  h e a l t h  o r  s a f e t y ,  o r  to 
p r o v i d e  f o r  t h e  g e n e r a l  w e l f a r e .  W e  b e l i e v e  t h i s  
t e n e t  t o  b e  b a s i c  to a f r e e  s o c i e t y . T h e  s t a t e
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cannot impose its own notions of morality, p r o­
priety, or fashion on individuals w h e n  the public 
has no legitimate interest in the affairs of those 
individuals. The right is not absolute, of course: 
it can be made to y i e l d  when it begins to infringe 
on the rights and w e lfare of others.

Ravin found no close and substantial relation between the

legitimate pros cription of m a r i h u a n a  because it affected

drivers and the general p r o s c r i p t i o n  of m a r i h u a n a  as it

affected adults using the substance in their home. S u p r a , at

511. The Court, thus used p r i v a c y  as a means of showing the

legislation in question, as applied, was illegitimate.

Similarly, in Breese v. S m i t h , 501 P . 2d 159 (Alaska 1972),

pr ivacy was used to show no legitimate governmental interest

in regulating hairstyles since hairstyles are a highly

personal m atter in w h i c h  the individual is traditionally

automonous. See, also, Eisens tadt v. B a i r d , 405 U.S. 438,

92 S.Ct. 1029 (1972).

Traditional limits on the police power of the

State, the power to legitimately enter a field, have been

defined:

Thus has this Court from the early days affirmed 
that the power to promote the general welfare is 
inherent in government. T o u c h i n g  the matters 
committed to it by the Constitution, the United 
States possesses the power, as do the states in 
their sovereign capacity touching all subjects 
ju risdictio n of w h i c h  is not surrendered to the 
feceral government, as shown by the quotations 
above given. Th ese correlative rights, that of 
the citizen to exercise exclusive dominion over 
property and freely to contract about his affairs, 
and that of the state to regulate the u~e of 
property and the conduct of b u s i n e s s , are always 
in collision. No exercise of the legislative 
prerogative to regulate the conduct of the citizen 
w h i c h  will not to some extent abridge his liberty 
or affect his property. But subject only to
constitutional restraint the privat e right must
yield to the public need.

The Fifth Amendment, in the field of federal 
activity, and the Fourteenth, as respects state 
action, do not prohibit governmental regulatio n
for the p ublic welfare. They m e r e l y  condition the
exertion of the admit t e d  power, by securing that 
the end shall be accomp l i s h e d  by methods c o n s i s t­
ent w i t h  due process, and the guarant y of due 
process, as has often been held, demands only that 

the law shall not be unreasonable, arbitrary or 
capricious, aiid that the means selected shall have 
a real an<.. substantial relation to the object 
sought to be attained. It results that a r e g u­
lation v a l i d  for one sort of business, or in given 
circumstances, m a y  be invalid for another sort, or



for the same busines s under other circumstances, 
because the reasonablene ss of eac h regulation 
depends upon the relevant facts.

N e b b i a  v. N e w  Y o r k , 291 U.S. 502, 524-525 (1934). F r o m  this

it is clear then that the potential of the legislature to

act under its p olice  powers is circumscr ibed by precisel y

the same test as that u s e d  in Isakson v. R i c k e y , s u p r a .

Indeed, it has been n o t e d  that the same test applies in

A l a s k a  for local and special legislation attacks on the

a b ili ty of the legislature to act. Boucher v. E n g s t r o m , 528

P . 2d 456, 463, n. 25 (Alaska 1974); State v. L e w i s , 559

P. 2d 630, 643 (Alaska 1977).

Fi nally it must be n o t e d  that the F ourteenth

Amendment to the United States Constitutio n in relevant part

r e a d s :

. . . nor shall any State deprive any person of 
life, liberty, or property, wit hout due process 
of law; n o r  deny to any person w i t h i n  its juris 
diction the equal p rotect ion of the laws.

In testing legislation for the equal prote c t i o n  of the laws,

the legitimacy of the legislature to act at all in the field

is a neces s a r y  function b e cause  the two clauses, equal

p rote ction and due process, neces s a r i l y  overlap, just as

they appear together in the Fourte e n t h  Amendment.

The [equal protection] clause is assoc i a t e d  in the 
amendment with the due process clause and it is
customary to consider them together. It m a y  be
that they overlap, that a v i o l ation of one many 
involve at times the violati on of the other, but 
the spheres of the protec t i o n  they offer are not 
coterminous. The due process clause . . .  of 
course, tends to secure equality of law in the 
sense that it makes a required m i n i m u m  of p r o­
tection for everyone's right of life, liberty, and 
property, w h i c h  the Congress or the L e g i s l a t u r e  
m a y  not withhold. Our whole system of law is 
p r e d i c a t e d  on the general fundamental prin ciple of 
equality of appl ication of the law. 'All men are 
equal before the law;' 'this is a government of 
laws and not of men;' 'Ho man is above the law;' 
are all maxims showing the spirit in w h i c h  l e g­
islature, executives and courts are e x p ected to 
make, execute and apply laws. But the framers and 
adopters of this amendment were not content to 
depend upon the spirit of equality  w h i c h  might be 
insisted on by local public opinion, they t h e r e­
fore embodied that spirit in a spe cific guaranty.
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Taft, C.J. in T r u a x  v. C o r r i g a n , 257 U.S. 312, 331, 66 L.Ed.

254 (1921), discussed in 22 C o l . L. R e v . 252 (1922). Indeed,

it is under the Fifth A m e n dment due process clause that

violations of equal p r o t e c t i o n  are struck in federal legis­

lation.

[W]hile the Fifth A m e n dme nt contains no equal 
protec tion clause, it does forbid discrimination 
that is 'so unj ust i f i a b l e  as to be violative of 
due process.' Schneider v. Rush, 377 U.S. 163,
168, 84 S.Ct. 1187, 1190, 12 L . E d . 2d 218, 222
(1964); see also, Bolling v. Sharpe, 347 U.S. 497,
499, 74 S.Ct. 693, 694, 98 L.Ed. 884 (1954). This 
Court's approach to F ifth Amendment  equal p r o t e c t­
ion claims has always been prec i s e l y  the same as to 
equal protec t i o n  claims under the Fourteenth 
Amendment, [citations omitted].

We i n b e r g e r  v. W i e s e n f e l d , 95 S.Ct. 1225, 1228, n. 2 (1975).

Once discriminat ion is admitted, the equal protection 

analysis demands that the various constitutional infirmities 

be considered as a whole, for w h i l e  discrimination may be 

allowed if it bears "a fair and substantial relation" to the 

legislation, such l egislation must be legitimate and c o n s t i­

tutionally permissible in itself.

The degree of j u d icial power this Court possesses 

to inquire into the legislative legitimacy is fairly broad.

"The question of benefit [of the legislation by the persons 

burdened] is not irrelevant . . . "  Mobil Oil C o r p . v. Local 

Boundary C o m m i s s i o n , 518 P . 2d 92, 101 (Alaska 1974), and

A statute based upon a legislative declaration of
fa^ts is subject to constitutional attack on the
ground that the facts no longer exist; in ruling 
upon such a challenge a court must, of course, be 
free to re-examine the factual declaration.

Le a r y  v. Unit ed S t a t e s , 395 U.S. 6, 36 L . E d . 2d 57, 82 (1969).

In Isakson v. R i c k e y , the legitimacy of the leg is­

lation was unquestiona ble because the people of A la ska h a d

a p p roved a con stitutional amendment al lowing just such

legislation to be passed. Indeed, on the first page of the 

opinion it is stated:

In August, 1972, the people of A laska  voted o v e r­
whe l m i n g l y  tc amend the State Constitution  to 
permit the adop tion o f  a limited entry p r o g r a m  for 
the commercial fisheries. [footnote omitted] In
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January of 1973, the Governor propo s e d  legislation 
for a limited entry p r o g r a m  to the state legi­
slature.

Isakson v. R i c k e y , s u p r a , at 360.

In State v. R eefer K i n g , 559 P . 2d 56 (Alaska 1976) 

the legitima cy of the legislative tax discrimi nation had 

already been u p hel d in State v. W a k e f i e l d  F i s h e r i e s , I n c . ,

495 P . 2d 166 (Alaska 1972). Since the statute attacked 

"reflects a similar sort of legislative judgment" as that 

already upheld (State v. Reefer K i n g , s u p r a , at 65), " . . .

it was not arbitrary" for the legislature to amend the

statute as it did, and the only relevant question was whethe r 

the discriminat ion involved bore "a fair and substantial 

relation" to the legislative "judgment." S u p r a .

In an article by Gunther, "Forward: In Search of

E v o lving Doctrine on a Changing Court: A  Mode] for a Newer

E qual Protection," 86 H a r v . L. Rev. 1, is support for the 

thesis that intensified scrutiny should be applied to leg i­

slative means chosen and not ends. However, Gunther ends 

his article by stating at 48:

Indeed, perhaps the greatest difficulty in a p p l y­
ing the model will be to delineate the boundary
between the n a r r o w  value judg ments re quired in
evaluating means and the broad ones implicit in 
choosing among ends, such as B a i r d 1s excessively 
intense concentration on actual state objectives. 
The lines betw een means and ends will be drawn 
primarily in such terms of breadth of value j u d g­
ments; it will present the most difficult q u e s­
tions of degree.

In a recent U nited States Supreme Court decision involving

equal protection, the Court found that

. . . appellee's statistics in our v i e w  cannot 
support the conclusion that the gender-based 
distinction closely serves to achieve that o b­
jective and therefore the distinc tion cannot under 
Reed w i t h s t a n d  equal p r o t e c t i o n  challenge, (empha- 
sis a d d e d . )

Craig v. B o r e n , s u p r a , 45 U.S.L.W. at 4060. The Court there 

n o t e d  that the statistical m e t h o d  u s e d  by the State in 

attemp t i n g  to show the achievement o f  a legitimate purpose
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was "one that inevit ably is in tension w i t h  the normat ive

philos o p h y  that underlies the Equal Protect ion Clause." S u p r a .

O b v i ously  the requireme nt of a relati onship b e t w e e n  purpose

and means, that the means closely serve the ends, coupled

w i t h  a reference to "the n o r m a t i v e  philosophy" of the equal

p rote ction clause, indicates a greater scrutiny of legislative

purposes and ends than Gunther five years p r e v i o u s l y  w o u l d

have required.

Similarly the A l a s k a  Supreme Court, in the cases

w h i c h  have e v olved  since the adoption of an i nte nsified

scrutiny test, have c o nsistently  m o v e d  toward an analysis of

purpose or ends of the legislation attacked that is less

deferential than Gunther.

In Isakson v. R i c k e y , s u p r a , at 365, the doctrine

of irrebutable p r e s u m p t i o n  was used to strike the legislation

in question. In Vlandis v. Kline, 412 U.S. 442, 452, 37

L . E d . 2d 63 (1973), the judicia l usage of an irrebuttable

p r esu mption was applied to the right to travel, considered

fundamental and r e q u iri ng strict scrutiny of ends as means

and, o f  c o u r s e ,  t h e  l e g i t i m a c y  o f  p u r p o s e .  A n  i r r e b u t t a b l e

p r esu mption n e c e s s a r i l y  requires a strict scrutiny of the

ends and the purpos e of the legislation because while, as a

means, it rutty bear a fair and substantial relation to the

purpose of the legislation ( S e e , Isakson v. R i c k e y , s u p r a ,

at 366 ejt seq. , Connor, J. dissenting), it may, as the

A l a s k a  Supreme Court determined, be an illegitimate legislative

p u rpose of the partic u l a r  statute when viewed against the

p u rpo se of the Act as a whole.

Appellees contend that it was this rush for gear 
licenses w h i c h  p r o v o k e d  the legislature to insert 
the contes ted p r o v i s i o n  that only holders of gear 
licenses issued before January 1, 1973, could 
submit applications  to the Commission for an entry 
permit. They m a i n t a i n  that this j u s t i f i e d  the 
classification. This argument assumes that more 
gear licenses meant m o r e  gear in already depleted 
fisheries, and that a heavy influx of gear into 
certain areas befor e entry permits we re r e q ui red 
in J a nuary  of 1974 w o u l d  result in detrimental
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economic and b i o l o g i c a l  ramifications. W h i l e  we 
agree w i t h  these assumptions, it is our v i e w  that 
the means for s t o pping the hear rush and its 
consequent h a r m f u l  effects was a c c omplis hed by a 
p r o v ision  a l r e a d y  in the Act.

Isakson v„ R i c k e y , s u p r a , at 363-364.

Finally, in H i c k l i n  v. O r b e c k , s u p r a , after n o t i n g

the d istincti on in the A l a s k a  Hire law b e tween the residents

and n o n - r e s i d e n t s  bears "a close correlation" to the state

p u rpo se of p r o v i d i n g  econo m i c  b e nef it to residents, the
j

A l a s k a  Supreme Court d i s c u s s e d  the n ature  of fundamental and 

n o n - f u n d a m e n t a l  rights w i t h i n  the context of the right to 

work.

The d ifferences  b e t w e e n  rights w h i c h  are 'funda­
mental' aid those w h i c h  are not are analyzed at 
length in San A n t o n i o  School District v. Rodri- 
g q u e z , 411 U.S. 1, 98-110, 36 L . E d . 2d 16, 81-88 
( 1 9 7 3 ) ( M a r s h a l l , J. dissenting), and "Developm ents 
in the L a w  - Equal Protect ion," 82 Harv. L. Rev.
1065, 1127-31 (1969). Both Justice M a r s h a l l  and 
the H a r v a r d  c o m mentato rs reach the conc lusion that 
rights are c o n s i d e r e d  'fundamental' simply beca use 
they are b e l i e v e d  to be more important than other 
personal and economic interests. 411 U.S. at 100,
36 L . E d . 2d at 82; 82 Harv. L. Rev. at 1128. A 
balance of the state's interests and those of the 
individual is implicit. 411 U.S. at 108, 36 
L . E d . 2d at 87; 82 Harv. L. Rev. at 1132.

Justice Marshall, citing his San A n tonio dissent, 
d issented in Mass. B oard of Retirement v. Murgia, 
s u p r a . But he did not believe that the right to 
w o r k  was a fund a m e n t a l  right invoking strict 
scrutiny; he u r g e d  that laws infringin g that right 
be tested by the standard used in cases such as 
Reed v. Reed, 404 U.S. 71, 30 L . E d . 2d 225 (1971), 
this is the standard we adopted in Isakson v.
Rickey, 500 P . 2d 359 (Alaska 1976), His objection 
was to the use of the extremely differential 
standard of City of N e w  Orleans v. Dukes, 427 U.S.
297, 49 L . E d . 2d 511 (1976), w h i c h  we no longer use 
in testing laws against the Alaska Constitution.
427 U.S. 307, 317-23, 49 L . E d . 2d 520, 527-31.

H i ckl in v. O r b e c k , s u p r a , p. 166, n. 12.

As stated b y  Mr. J u s tic e Connor and Chief Justice

Booche ver in their c o n c u r r i n g  opinions  in Ravin v. S t a t e ,

s u p r a , 537 P . 2d at 575:

I w o u l d  apply a single flexible test depe nding 
first upon the importanc e of the right involved.
Based on the n a t u r e  of that r i g h t , a greater or 
lesser b u r d e n  w o u l d  be placed on the state to show 
the r e l a t i o n s h i p  of the intrusion to a legitimate 
governmental interest.
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The s crutiny w h i c h  this Court must apply, w h e t h e r  the words 

used are "fair and su bstantial," "close and substantial,"

1
"subst a n t i a l l y  further" or "in tensified scrutiny" is to

question the legiti m a c y  of the legislation by the b u rd en it f|

places on the d i s c r i m i n a t e d  class. The h ig her the b u rden  

and the more important the constitutional rights such b u r d e n  

infringes, the closer the scrutiny that must be given the 

legitimacy of the legislature to act in the first place.

Less drastic alternatives, irrebuttable presumptions and 

actual, rather than h y p o t h e s i z e d  purposes, are central to 

determining w h e t h e r  the legislature could act at all, and the 

constitutional provisions  w h i c h  the Act infringes indicate 

the importance of the b u r d e n  the Act places on the discrimin ated 

class.

b. In Particular.

The stated purposes  of the legislation are to:

(1) produce salmon for the common pro perty 

fisheries of the state; and to

(2) p r omote the enhancement of the state's 

fisheries by means of grants for the organization 

of quali fied regional associations and long-term, 

low interest loans for hatchery planning and 

construction.

B eyon d the stated purposes it can also be fairly said that 

the overall purpose is to p r o v i d e  for continuing efficient 

aquaculture development in Alaska.

As discussed in the previous section on the d e v e l­

opment of n a tur al resource p o li cy in Alaska, the legislature 

is c o n s t i tutionall y o b l i g a t e d  to provide for the utilization, 

development and conser v a t i o n  of all natural resources of the 

state. In the c o n s t itutional amendment providing  for limited 

entry into the fisheries for specific purposes, one of those 

purposes was the efficient development of aquaculture. 

Clearly, the legislature is authorized  to enter the field
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!

of fisheries dev elopment w i t h  an efficient aquaculture 

development plan.

c . The C l a s s i f i c a t i o n

The obvious c l a s s i f i c a t i o n  created by the legislation j 

is all commercial fishermen actually h arvesting the resource 

in those regions w h i c h  ha ve qualifi ed regional associations. 4 5 /

It is clear this c lassification is r eason a b l e  and 

n e i t h e r  o v e r inclusiv e nor u n d e r i n c l u s i v e . There is a 

direct and substantial r e l ations hip between a commercial 

fisherman actually h a r v e s t i n g  the resource and the benefits 

derived from increa sed salmon p roducti on of the common 

property fisheries. No such direct and substantial r e l a t i o n­

ship exists w i t h  any other  user group. 4 6 /

d. Fairness

The test e n u n i c a t e d  in Isakson v. Rickey is that 

the classificat ion must hear a fair and substantial relation. 

Clearly, the relati on b e t w e e n  commercial fishermen actually 

harves t i n g  the resou rce and fisheries enhancement is fair.

3. L E G I T I M A C Y  O F  THE STATE ACTION AND THE MEANS 
CHOSEN

The state action ir* the adoption of a statutory 

framework for efficient aquaculture  development. As discussed 

previously, efficient a q uac ulture development is a c o n s t i t u­

tionally legitimate p u r pose for legislative action in Alaska.

It is defendant Southern S o uth eastern Regional A q uacultur e 

Association's p o s ition that the constitutional effic acy of 

the means chosen by the legislature not only satisfies the 

close and substantial relat i o n s h i p  test but also is the most

4 5 / Alt hough the legislature identifies the burdened class 
as all c ommercial fishermen actually harves t i n g  the 
resource, it is defendants' position that the vested 
interest of nume rous member s of the class in the c o n t i n u­
ing increased benefits from aquaculture p r o d u c t i o n  prevents 
plaintiffs from r e p r e s e n t i n g  a putative class that broad 
in scope.

4 6 / It is defendant's pos it i o n  that burdening a group
larger than commerc ial fishermen w i t h  fisheries enhancement; 
w o u l d  be ov erin c l u s i v e  to constitutional proportions.

i
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capital and labor efficient means to effect the purposes of 

the salmon enhancement policy.

The legis lature chose a means that blends tht 

executive e ffi ciency of the private  sector w i t h  the c o n s t i t u­

tional policy s afeguards of the public sector. The regional 

associations p a r t i c i p a t e  in the p l a nni ng stages of salmon 

enhancement programs, yet the state is not yieldi ng nor 

neglec ting its role as trustee cf the common propert y resource. 

The execution of a p propriat e phases of the enhancement 

programs are h a n d l e d  not by a b ureaucracy of public e m p l o y­

ees but rather by a p u b licl y responsive non-profit c o r p o r­

ation w h i c h  operates w i t h  private sector efficiency and has 

tue capabilities of securing development assistance through 

the financial community. 47/ The statutory p r o g r a m  manifests 

a legislative finding that the most capital and labor e f f i c­

ient means of a quacult ure development is the means chosen in 

law. That: the l e gislatu re chose to provide for a royalty 

share assessment, subject to regional and executive approval 

for the purpose of p a r t i a l l y  funding or securing the n e c e ssary 

debt, capital improvements and operating costs for salmon 

enhancement reflects a findi ng that the select class of 

persons most directly b e n e f i t i n g  from enhanced salmon production 

should bear a propor t i o n a t e  share of the cost. That finding 

also reflects a legislative judgment that the assessment is 

the most capital and labor efficient, as well as the least 

discrimin atory m a n n e r  in w h i c h  to meet the stated and implicit 

purposes of the a q uacultu re program.

4 7 / Indeed, the key to financial assistance from the 
private sector is the section 530 assessment.
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VII. THE A S S E S S M E N T  - ROYALTY SHARE O R  TAX?

A.S. 16.10.530 allows the Commissioner of Commerce, 

after request of a q u a l ified regional association, to levy 

an assessment on the sale of "one or more species of salmon 

caught by persons licensed under A.S. 16.05.540 - 16.05.600 

in the area for w h i c h  the assessment is to be levied."

A.S. 16.10.530(9). P l a i n t i f f  contends that the "alleged 

assessment constitutes a deleg ation of the taxing power of 

the State of A l a s k a  to an entity other than a city or a 

b o r o u g h  in contravention of Art. X, § 2, of the A l a s k a  

Constitution". (See complaint, page 5(b)). Defendant 

submits that this assessment is not a tax but rather the 

assessment of a royalty share of the resource, and that the 

statutory provisions at issue do not involve an u n c o n s t i t u­

tional delegation of legislative power.

A. THE A S S E S S M E N T  IS NOT A  TAX.

Taxes are annual, r e c u rr ing pecuniary burdens 

posed by legislative authority upon individuals or property 

to support the government. Efros v. R u s s o , 171 A . 2d 370,

371 (N.J. 1961). A tax is a forced burden, charge, exaction, 

imposition, or contr i b u t i o n  assessed in accordance w i t h  some 

reasonable rule of apportion ment by authority of a sovereign 

state upon the persons or p r o perty within its j u risdic tion 

to provide public revenue for the support of the government, 

the administrat ion of the law or the payment of public 

expenses. Any payment e x a c t e d  by the state or its municipal 

subdivisions as a c o ntribut ion toward the costs of m a i n t a i n­

ing governmental functions, w h ere the special benefits 

derived from their p e r f o r m a n c e  is m e rged in the general 

benefit, is a tax. 51 Am.Jur. Taxation §3, p. 35.

Ta x at ion proceeds upon the theory that the exiscence 

of government is a necessity; that it cannot continue without 

means to pay its expanses, and that for those means it has 

the right to compel all citizens and property w i t h i n  its 

limits to contribute. M u l t n o m a h  v. Luihn, 178 P . 2d 159
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A  tax is "in no w a y  dependant upon the will or 

e xpressed consent of the p e r s o n  taxed". Menz v. C o y l e , 117 

N . E . 2 d  290 (N.D. 1962). M i c h i g a n  Employment Security v.

F a i t , 144 N . W . 2d 663 (C.A. Mich. 1966); "Cooley on Taxation", 

4th Ed. 41 §3. It is an imposition upon individuals who 

enjoy no direct b enefit from its expenditure, and who are 

not responsible for the conditions to be remedied. It is 

not an assessment of benefits; r athe r it is a means of 

d istributing the b u r d e n  of the cost of government. The only 

benefit to w h i c h  the t a x payer is entitled is that derived 

from his enjoyment of the privil e g e s  of living in an organ ized 

society. Peonle v. G e o r g e , 250 N . W . 2d 491 (Mich. 1977) 

quoting from Carmichael  v. Southern Coal and Coke C o m p a n y ,

301 U.S. 514, 515, 81 L.Ed. 45, 49 (1937).

In Aetna  Life In surance Company v. W a s h i n g t o n  Life 

and P i s . I . G .A s s ' n . , 520 P . 2d 162 (Wash. 1974),p l a i n t i f f  

challeng ed the c o n s t i t u t i o n a l i t y  of the W a s h i n g t o n  Life and 

D isability A s s u r a n c e  G u a ran ty Act and the assessments levied 

thereunder. The p r i m a r y  purpose  of the Act was to accummulate 

funds arising from assessments upon all insurers authorized 

to transact life or disa bility insurance business in the 

State of Washington. These funds are then used to insure 

the performance of c o ntractual insurance o bligations of 

insolvent insurers.

Appellant argued that these assessments amounted 

to an ui.constitutional tax. The court disagreed, holding 

that m o n e y  w h i c h  does not r e a c h  the general fund is not a 

tax:

"The assessments made under  the Act w e r e  not State 
revenue funds. T h e y  d i d  not rebound to the 
benefit of any state or mu nicipal treasury.
Rather they w e r e  trust funds assessed b y  a private 
a ssociation  to be r e t ained in private b a n k  accounts 
to carry out the p u r p o s e  of the Act. This court 
has c h a r a c t e r i z e d  assessments under the Industrial 
Insurance Act saying that 'it is manifest that it 
is not a tax in the sense that the w o r d  is used in

(Ore. 1947).



the section of the c o nstitutio n to w h i c h  reference 
is here made. No assessment to the p ublic revenue, 
general or local, is author i z e d  or aimed at. The 
purpose of the exaction is entir ely different. It 
is to be used, not to meet the current expenses of 
government but to re comp e n s e  employees of the 
industry u p o n  w h o m  the b u r d e n  is impo sed for 
injuries r e c e i v e d  b y  t h e m  while e n g aged in pursuit 
of their employment' ". at 171 Citing State ex 
r e l , Davis S mith C o m p a n y  v. C l a u s e n , 117 'P. T 0 1 ,
116 (1911). See also State F a r m  M u tual Auto  
Insurance C o mpany v. B oard of T r u s t e e s , 79 S . 2d 
512 (Alabama 197 3).

In the O p i n i o n  of the J u s t i c e s , 379 A . 2d 782 (NH

1977), House Bill 439 c r e ated a "tax" of 1 cent per barrel

on oil terminal facilities w i t h  a capacity over 50 barrels.

The purpose  of the "tax" was to establis h a fund to finance

the activities of the p o l l u t i o n  control commission. The

court held that this "tax" is not a tax as it too did not

b ecome a part of the general fund:

"The 'tax' e x act ed by House Bill 439 is mor e in
the nature of a charge of facilities to reimburse
the state for maintaining, and if necessary, 
employing p o l l u t i o n  control for their benefit.
Monies colle c t e d  from this tax do not go into the 
general fund revenues, but in fact the tax abates 
when the p o l l u t i o n  control fund is suffic i e n t l y  
capitalized, thus House Bill 439 imposes no 'tax' 
in the sense e m p loyed b y  the Constitution; hence 
it n e e d  not b e  apportioned." su p r a , 787.

In Orbisori v. W e l s h , 179 NE.2d 727 (Ind. 1962) an

Indiana statute p r o v i d e d  for the operation and m a i n t e n a n c e

of a port from the p r o c e e d s  of tolls that it charges levied

by a port commission. The fees were to "provide sufficient

revenue to p a y  the cost, operation, etc. including the

administrati on expenses of the commission". Net revenue

over and above this amount w e r e  to be paid into the state

general fund. N e ver theless the court held that these tolls

were not taxes either:

" . . .  [T]his court has held  in numerous decisions 
that the 'raising revenue' used in Art. 4, §17 . . . 
does not apply to other purposes w h i c h  may inci- 
dently create revenue. . . . The p u rpos e of the
act in question is not to levy t ces but as set
out in the statute to promote the agricult ural 
industrial and commercial development of the state 
and to p r ovide for the general w e l f a r e  by the 
construction and opera t i o n  of a m o d e r n  port on 
Lake Michigan.
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The p a y m e n t  of a tax is compulsary  and not optional, 
and it entitles the t a x paye r to receive n o t h i n g  in 
return, other than the rights of government which 
are e n j o y e d  by all citizens alike. . . . Under
the statute the tolls, rentals and fees are to be
paid by the users of the port or its facilities 
but this is m e r e l y  c o m p e n s a t i o n  for the use of the 
p r o p e r t y  and the improve ment of the port and can 
in n o  sense be co nsid e r e d  a tax", s u p r a , at 743.

In W i c k h a m  v. T r a p a n i , 246 N . Y . S u p p . 2d 137 (N.Y. 

1964); affir m e d  272 N . Y . S u p p . 2d 6 (N.Y. 1966), a refere ndum 

wa s  h e l d  pursuant to N e w  Y o r k  law for the establishment of 

an apple m a r k e t i n g  order. The order provided for an a s s e s s­

ment on apple growers to create a fund to promote N e w  York

apples. Defendant a s s e r t e d  that the assessment was a tax, 

the N e w  York Supreme Court said it was n o t :

"Indeed, the assessmen t here involved does not 
appear to be a tax at all, but m erely a fund 
raising  measure, incidental to a valid regulation 
and this is true even t hough the assessment m a y  be 
'part' of the r e g u l a t o r y  order. See U.S. v. Butler, 
297 U.S. 1, 59, 56, Sup'. C t . 312 A. D. L.Ed. 477^ 
moreoever, w e  v i e w  the e x penditure of the funds 
r aised by assess ment r e b o u n d i n g  p r i m a r i l y  to the 
benefit  of appellant and all other apple producers 
from a n t i c i p a t e d  expans ion of markets for their 
product. That other classes involved in apple • 
m a r k e t i n g  m a y  also be b e n e f i t e d  is or could be 
found to be incidental. (at 272 N . Y . S u p p . 2d 6,
9).

Finally, the court should note carefully the 

M i c h i g a n  decision of the M i c h i g a n  Supreme Court in Dukesherer 

F a r m s , I r ^  v. B a l d , 251 N . W . 2d 278 (Mich. App. 1977) In 

that case, a M i c h i g a n  statute a l lowed  prod ucers to commission 

the Department of A g r i c u l t u r e  for p a r t i c u l a r  m a r k e t i n g  

programs; funding to be d e rive d from special assessments 

c o l l ected  "from  each p r o d u c e r  of any m a r k e t a b l e  agricultural 

c ommodity directly a f f e c t e d  b y  m a r k e t i n g  p r o g r a m s .V The 

statute said the a ss essments w e r e  to be used to defray 

p r o g r a m  and a d m i n i s t r a t i v e  costs.

The court s t ated that the key to d e term ining the 

c o n s t i t u t i o n a l i t y  of this m a r k e t i n g  act was to decide whether 

the funds c o l l ected in support of its m a r k e t i n g  p r o g r a m  were 

a ssessments or taxes. In h o l d i n g  that the funds wer e a s s e s s­

ments, the court n o t e d  that taxes are imposed for a public
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purpose; they are a means of r a ising revenue for the general 

benefit of the p u blic as a whole. Assessments, on the other 

hand, are exactions r e q uir ed in addition to the general levy 

and "demand that special contribution, in consi d e r a t i o n  of 

special benefits, shall be made by the p erso n r e c e i ving it". 

The court recogn ized that these assessments to benefit s do 

benefit the general w e l f a r e  of the state but felt that they 

w e r e  not taxes b e c aus e of the distinct benefit was conferred 

on the cherry producers. S u p r a .

Thus, case after case, courts have e m p h a s i z e d  that 

taxes are involuntary exactions w h i c h  return to the general 

fund for general pu blic expenses, and that assessment similar 

to those challenged in the case at bar, w h i c h  are primaril y 

d e s i g n e d  to benefit those assessed, simply to not fit w ithin  

this definition. There are, however, several cases contrary 

to this conclusion. In Scott v. D o n n e l l y , 133 N . W . 2d 418 

(ND 1965) for example, a North Dakota statute aut hor i z e d  a 

collection of 'fees' not to exceed "1% per 100 w e ig ht of 

p otatoes shipped" to be fixed and collected by the North 

Dakota Potato Development Commission. The purpose of the 

fee was to promote the m a r k e t i n g  of potatoes. The D onnelly 

court called the fee an excise tax not a r egulatory fee, the 

primary  purpose was for revenue, the benefit accruing to the 

people of the state in general, and the potato growers 

throughout the state in particular.

The court should note however, that the Donn elly 

court was concerned w i t h  several provisions of that statute 

w h i c h  are not at issue here. First, the board was given the 

power to determine and prescrib e taxing areas. Yet, once 

the areas w e r e  prescribed, the expenditures of the proceeds 

o f  the tax w e r e  not limited in areas for the benefit of the 

potato growers throughout the state. In the case at bar, 

the assessment is for the benefit of the associ a t i o n  w h ich



r e q u ested it. Second, liability to pay the "tax" in Donnelly 

could be extended to certain taxpayers elsewhere in the 

state including all persons engaged in the production, 

p roces s i n g  or h a n d l i n g  of potatoes sold or shipped w i t h i n  

that state. In the case at bar liability for the assessment 

is limited to those member s of the a s soc iation comme rcially 

h arves t i n g  salmon w i t h i n  the appropriate area. Third, the 

Donnelly court w as con cerned that n e i t h e r  the growers nor 

the taxpayers in general had a voice in determining the 

purposes for w h i c h  the tax proceeds might be spent either 

through a government body of their own c h o o s i n g  or by r e f e r e n­

dum. As w e  have seen A.S. 16.10.300 et seq. requires the 

association to determine the rate, scope and pur pose of the 

assessment, subject to executive approval.

The Georgia Supreme Court has advanced the Donnelly 

theory in Agricultural Commodities v. Balkcom, 109 S . E . 2d 

276 (Georgia 1959) and Campbell v. F a r m e r , 157 S . E . 2d 276 

(Georgia 1967). In B a l k c o m , s u p r a , the George legislature 

empowered the Agric ultural Commodities A u t h o r i t y  to levy 

and collect from peanut producers an "assessment" of "not 

less than 25 cents n o r  more than one dollars per ton" on 

peanuts for adverti sing and promotion. The act authorized a 

purchaser of peanuts to collect from the pro du c e r  and remit 

the m o n e y  to the au thority w i t h i n  a specified amount of 

time. No assessment was effective until ratif ied by two 

thirds of the producers voting in a referendum. The Court 

held that the "assessment" was in fact: a tax:

"A tax is a rate of sum of m o n e y  a s s es sed in the 
person, property, etc. . . . but a license issued 
under the p olice power of the authority granting 
it, permi t t i n g  the performan ce of an act w h i c h  
except for payment of a p r e s c r i b e d  fee, w o r l d  be 
prohibited; if the fee required for the license is 
intended for revenue, it is an exercise o f  the 
power of taxation."

The court went on to invalidate the statute because 

they concluded that such a tax is p r o h i b i t e d  by the Georgia

1

I

»

8
I

I

I

8
8

8

8
8
8
8
8
8
8

63



constitution - "The state can n e v e r  do indirectly that w h i c h  

it cannot lawfully do directly." In C a m p b e l l , s u p r a , the 

legislature tried again following the adoption of an a p p r o­

priate constitution amendment. The Georgia Supreme Court 

r e lyi ng on B a l k c o m , s u p r a , held that the assessments were 

still taxes.

It is the p o s ition of the defendant that this 

court should first apply the D ukesherer reasoning, focusing 

initally on the fact that no money reaches the general fund 

for general public expenses; and that the act's stated 

purpose is to promote fisheries enhancement thereby conferr ing 

a direct benefit on those assessed (fisherman) and only a 

broad secondary effect on the public as a whole.

Dukesherer is consistant w i t h  a wide range of 

authorities w h i c h  u nequivically ho ld that taxes must remit 

to the general fund for general public expenses and are in 

no w a y  dependent upon the will or consent of the persons 

taxed. As is discussed s u p r a , the assessment here is not 

for general expenses, and m a y  not be levied unless requ ested 

by a ma jority of those affected.

Defendant urges that Donnelly and Campbell have 

m i s c h a r a cterized the old a x i o m  that money acquired as "revenue" 

is tax money. It is not "revenue", at least for purposes of 

Donnelly analysis because no money is re turned to the general 

fund. See cases, supra and Rainwater v. H a y n e s , 428 S.W.2d 

254 (Ark. 1968); Cooley on Taxation, Vol. 1, subsection 26 at 

94, section 27 at 98. 4 8 /

Defendant Southern Region urges the court to then 

consider that in all other cases analyzing  a s s e s s m e n t s ,a 

common property resource, w i t h  limited commercial entry, is 

not involved in the question.

4 8 / "But a charge of a fixed sum w h i c h  bears no relation to 
the cost of inspection w h i c h  is payable into the general 
revenue of the state this a tax rather than an exercise 
of police power". Cooley at §27, p. 98.
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The classic assessment situation is an assessment 

on real prope r t y  for the purpose of guaranteeing the debt 

required for road and s i d e w a l k  improvements abutting the 

property. The assessment levied is generally a percenta ge 

of the a p p r aised value of the property. It is an assessment 

of benefits. 4 9 / Here the benefits are two-fold: (a) the 

b nefits of the privile ge of commercially harves t i n g  the 

common p r o p e r t y  resource w i t h  limited commercial entry, and 

(b) the benefit rec eived from the increase salmon produc tion 

of efficient aquaculture development. The assessment is equal 

to a fixed p e r c e n t a g e  of the fair market value of a common 

property resource w h e n  reduced to capture, as determined by 

the value r e c eived  at the point purchased. The assessment 

e ssentially exacts a royalty share of the fair market value 

of the resource reduce d by harvest to private possessio n for the 

purpose of g uaran t e e i n g  the reception of publi c funds (matching 

grant) and private financing. This analysis is consistent 

w i t h  the Dukes h e r e r  case. See also Efros v. R u s s o , 171 A . 2d 

370 (New J ersey 1961); Northwest ern M u t u a l Life Insurance 

Company v. State Board of E q u a l i z a t i o n , 169 P . 2d 917 (Cali­

fornia 1946); Putman v. K i l b u r n , 116 P . 2d 812 (New Mexico 

1941). Here, m o n e y  col lected results in improved fisheries 

and enhanced l ivelihood for those participating. The statute 

is not a l ef thanded taxing mechanism, rather it is a modern 

equitable devise, endor s e d  by several states, to help people 

help themselves.

B. A . S . 16.10.530 ET SEQ. DOES NOT U N C O N S T I T U­
TIO N A L L Y  DE LEGATE LEGISLATIVE POWER.

In the case at bar, we are concerned w i t h  two 

forms of delegation; the delegation to the qualified regional 

a ssoci a t i o n  of the power to determine the rate, scope, 

purpose and r a tion of the assessment, subject to executive

4 9 / A s s e s s m e n t s  are not taxes. McCoy v. City of Florence 
409 S .W . 2d 511 (Kentucky C . A 7 T 9 6 6 )  CitF'0 r ~ I d a 5F L e x ’ 
r e l . Wood Roo f School District No7~5 oFT^cCurtain-  
C o u n t y ; 430 P. 2d 283 (OkliT! 1967) ; R a i n w a t e r v. H a y n e s ,
428 S.W.2d 254 (/\rk. 1968); Cooley on Taxation, V o l . 1 .
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a p p l i c a b l e  and to determine w h e t h e r  the proposed assessment

is p r o c e d u r a l l y  s o u n d  a n d  r e a s o n a b l e .

1. T h e  P o w e r  to T a x  o r  A s s e s s  is N o t  D e l e g a t e d .

The legislature cannot delegate its lawmaking

powers, but it can delegate the power to fill in the blanks;

" . . .  [T]he legislat ure cannot delegate its 
power to make a law, but it can m ake a law to 
delegate a p o w e r  to determine some fact or state 
of things upon w h i c h  the law makes or intends to 
make its own action. To deny this w o u l d  be to 
stop the w h e e l s  of government. There are many 
things upon w h i c h  w i s e  and useful legislatures 
d epend w h i c h  cannot be k nown to the lawmaking 
power, and must therefore be a subject of inquiry 
and d e t e r m i n a t i o n  outside of the legislative 
halls. Knight v. W est A l a b a m a  Environme ntal IMP 
Authority^ 246 S . 2cT 903” 909 (Alabama 1971) citing 
Porter v. D a v i s , 160 So. 93 (Alabama 1936). See 
also Cohen v. M i s s i s s i p p i  State Universit y of 
A g r i c u l t u r e  and A p p l i e d  S c i e n c e , 256 8.2d 9527 
(D.C. Miss. 1966); Randolph  v. U.S., 274 F.Supp.
200 (D.C. MC. 1967) affirmed 83”5up. C t . 695, 389 
U.S. 570 19 L . E d . 2d 785; Quincy College Seminary 
Corp. v . B u r l i n g t o n  N o r t h e r n , I n c . , 328 F . S u p p .
808 (D.C. Ill 1971) affirmed 405 U.S. 906, 92 Sup.
Ct. 939, 30 L . E d . 2d 177.

C l early the taxation power has not b e e n  delegated.

The legislature has empowered the Commissioner of Commerce 

and Economic Development to make certain findings relevant 

to the m a n n e r  in w h i c h  an assessment is levied and its r e a s o n­

ableness. The reasonableness  o f the assessment depends 

p r i m a r i l y  on the type of enhancement and rehabilitation pursued. 

For example, in southern southeast central incubation facilities 

r e q u i r i n g  egg takes, egg plants, and t r a n sportation are the 

p r i m a r y  focus of the regional salmon enhancement plan. Whereas, 

in n o r t h e r n  southeast as well as the Cook Inlet region, 

comple tely different salmon enhancement plans are being 

pursued, also u t i l izing techni ques of stream rehabilitation 

and byp asses into p r e v i o u s l y  unpro d u c t i v e  areas. Obviously, 

the type of enhancement is strongly dictated by geography 

and the species invol/ed. 50/

approv al and the p ower of the commissioners to specify areas

5 0 / S i lver and red salmon, for example, spawn pri marily in
lakes, p i n k  salmon in fast m o v i n g  mountain streams, king 
salmon spawn in larger, siltier rivers.
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The means chosen by the legisla ture reflects the 

judgment that the comple x i t y  of the economi c analysis necessary 

to determine the most cost efficient and least di scriminator y 

m e t h o d  of a c h i eving the legislative p o l i c y  of salmon e n h a n c e­

ment is best determ i n e d  b y  the users themselves, subject to 

approval by the executive. No p o w e r  of taxation or of 

a ssessment has bee n delegated.

2. A n y  D e legations A re J u s t i f i e d  and C o n s t i t u t i o n a l . 

The court in Barry and B a r r y , Inc. v. Department 

of M o t o r  V e h i c l e s , 500 P . 2d 540 (Wash. 1972) has delineated 

the constitu tional bounda r i e s  of the d elega t i o n  doctrine:

"The dele ga t i o n  of l e gi slative powers is j u s t ified 
constitutional, and the requi r e m e n t s  of the s t a n­
dard doctrine are s a t i s f i e d  w h e n  it can be shown 
1) that the l egislature  p r o v i d e d  standards or 
guidelines that define in general terms what can 
be done in the i n s t r u m e n t a l i t y  or administrative 
body w h i c h  is to a c c o m p l i s h  it and 2) that p r o­
cedural safeguards exist to control arbitrary 
admini s t r a t i v e  a cti on and any a d m i nistrative abuse 
of the d i s c r e t i o n a r y  power.

In W i l s o n  v. Connectic ut Product D e v e l o p m e n t ,

C o r p . , 355 A . 2d 72 (Conn 1974) the court discusses the

m o d e r n  t rend in delega t i o n  questions:

"As the compl e x i t y  of e c o n o m i c  and governmental 
conditions has i n c r eased o v e r  the years, courts 
have t ended to app rove ever b r o a d e r  standards to 
facilitate o p e r a t i o n a l  functions o f  administ rative 
agencies . . . The m o d e r n  trend holds statutory 
standards are c o n s t i t u t i o n a l l y  sufficient so long 
as they are decla r e d  as definite as is reasonably 
practi cal under the circumstan ces , cases cited at 
77 (emphasis a d d e d ) . See also Wester velt v.
N a tur al R esources C o m m i s s i o n , 263 N . W . 2d 564 
(Mich. 1978) and A u t o m o t i v e  Service v. Secretary 
of S t a t e , 267 N . W . 2d 698 (Mich. 1578) ; In F«
J o h n s o n , 554 S.W.2d 775 (Texas 1977); See aiso 
People v. Mosely, 566 P . 2d 331 (Colorado 1977)
U.S. v. P a s t e r , 557 F.2d (C.A. N.Y. 1977).

1

p e r s o n s :

The legislatu re m a y  also d e l e gate n o w e r  to private

"In order to meet a r e a s o n a b l e n e s s  test, a statute 
d elegating p ower to p r i v a t e  p e r s o n  must satisfy 
b o t h  u n d e r l y i n g  concerns o f  the n o n d e l e g a t i o n  
doctrine. First, the legisl ature itself must have 
d e cid ed the fundamental p o l i c y  q u e stion relevant 
to the legislative scheme. . . . Second, such
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power m a y  not validly be delegated by the legis­
lature to a private body where the exercise of 
such power is not accompanied b y  adequate legislative 
standards or safeguards against arbitrary or self 
m o t i v a t e d  action on the part of such private 
b o d y . " Jennings v. E x i t o r  West Green Reg. S c h .
Dust. C o m . , 35z A . M  634, 6TS ( R . I . 1976) See also 
Carrol v. F i n c h , ? f F.Supp. 891 (D.C. A l a s k a  
1971); Humane Socie.y of U . S . , N e w  J e r s e y  B r a n c h ,
Inc. v. N e w  Jerse y FisH~and Game C o u n c i l , 322 A . 2d 
841 (N.J. Super. C.H. 1976); A r l i n g t o n  v. Board of 
Conciliation and A r b i t r a t i o n , 352 N . E . 2 d  9T4 
(Mass. 1976).

DELEGA TION TO A SSOCI ATION 

As outlined supra two delegation  questions n e e d  be 

addressed. First, does A.S. 16.10.530(a) "declare legislative 

policy, establish primary standards or lay down an intelligable 

principal to w h i c h  the instrumentality must conform? "

Second, is the exercise of this power " a c companied  by 

adequate legislative standard safeguards against arbitrary 

or self m o t i vated  action on the part of a privat e body?"

A. S. 16.10.500 declares that "[I]t is the policy 

of the state u nder §§ 500 - 550 of this chapter, to promote 

the enhancement of the state's fisheries by means of grants 

for organizationa l and p l a nning purposes to regional a s s o c i­

ations w h i c h  have qual ified under §380 of this chapter, and 

by means of long term low interest for h a t c h e r y  planning, 

construction and operation". A.S. 16.10.530 authorizes the 

Commissioner of Commerce, on request of a quali fied regional 

association, to levy an assessment on a sale of one or more 

species of salmon by person licensed u n d e r  A.S. 16.05.540 - 

A.S. 16.05.640. The rate and conditions of the assessment, 

including species covered, are to be subm itted in conjunction 

w i t h  request by the regional association. A.S. 16.10.530(c) 

states that the Commissioner and a ssoci ation must agree on a 

appropri ate means of collecting the assessment. A.S. 16.10.530(d; 

states that the assessment will terminate upon the request 

of the a ssociation "when all financial obligati ons relating 

to the assessment have been met".

Thus, the legislature has def ined the purpose of 

A. S. 16.10.530 - enhancement of the state's fisheries through
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h a t c h e r y  and o ther enhancement o r g an ization planning, c o n struc­

tion and o p e r a t i o n  - but has left the details of these plans 

to the q u a l i f i e d  regio nal associations; subject to executive 

approval.

It is n o t  n e c e s s a r y  that the legislature supply a
I

specific formu la for the guidance of an administrative 

agency in a field w e r e  flexibility and adoption of legislative 

p olicy to i nfini t e l y  v a r ia ble conditions c onstitute the 

essense of the program. Ihe m o d e m  tendancy is to permit 

liberal grants of discret ion in order the facilitate the 

admin i s t r a t i o n  of laws dealing w i t h  involved economic and 

governmental  conditions. Swisher v. B r o w n , 402 P . 2d 621,

627 (Cal 1965). See also S t a t e v. Reisman, 374 P . 2d 1002 

(Wash. 1972); W a l k e r  v. A l aska State Mortgage A s s o c i a t i o n , 416 

P . 2d 245 (Alaska 1966).

Consequently, the determinatio n of the adequacy of 

standards to guide an agency or other entity cannot be made 

in the abstract; c o n s i d e r a t i o n  must be given to the nature 

of the subject m a t t e r  regulated. A t l a n t i c City Electric 

Company v. B a r d e n , 368 A . 2d 366 (N.J. 1976). In the case at 

bar, the v a r i a b l e s  as soci a t e d  w i t h  the operation and d e v e l­

opment of h a t c h e r i e s  are infinite and h ighly complex; incapable 

of m e a n i n g f u l  l e gisla tive orchestration.

The statute at bar also establishes important 

checks on the arbit r a r y  exercise of p ower by the regional 

association. A.S. 16.10.530(e) provid es that the assessment 

cannot be levi ed until the q u a l ified  a s so ciation has held 

two public hearings. Reasonable n otice is required. Ballots 

are to be m a i l e d  to all limited entry permits holders actively 

p a r t i c i p a t i n g  in a fishery at least twenty days before the 

initial public hearing. A f t e r  a vote is taken at the initial 

h e a r i n g  the second  m e e t i n g  is r e q uire d following n e w s paper 

n otice and full n o t i c e  to active lim ited entry permit holders 

14 days b e fore the second public meeting. The votes of the
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second are to the c o unted  w i t h  the votes of the first meeting. 

The appendix reveals voluminous examples that these safeguards 

w e r e  diligently followed.
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VIII. THE COLLECT ION OF THE R O Y A L T Y  SHARE 
A S S E S S M E N T  BY A  R E G I ONAL AQUACULT URE 
A S S O C I A T I O N  IS NOT IN V I O L A T I O N  OF 
A R T I C L E  IX, SECTION 7 OF THE A L A S K A  
CONSTITUTION.

Plaintiffs conte nd that the collec t i o n  of the

r o y alty share assessment b y  the regional associations is a

dedicati on of the proceeds of a state tax or license for a

special purpose in v i o l a t i o n  of Article IV, Sec. 7 of the

Alaska Consti tution w h i c h  provides in relevant part:

Section 7. Dedicated F u n d s . The proceeds o f  any 
state tax or license shall not be dedicated to any 
special purpose,

It is the p o s ition of defendant SSRAA that the 

royalty share assessments are not the proceeds of a state 

tax or license, are not dedicated to a special p u r p o s e  and, 

alternatively, the savings clause of the last sentence of the 

present section 7, c o n s t i tutiona lly excepts the assessments 

from any general prohibition.

A. State Tax or License

1. Defendant believes that a r uling  by this 

court that the roya lty share as sessed is not a tax is d i s p o s­

itive of this issue. The critical language for the purpose 

of r e v i e w  are the first eight words of the section: "The 

proceeds of any state tax or license."

At the Constitutional Conve ntion the framers had 

experience w i t h  a v a r iety of dedicated funds durin g t e r r i­

torial days. 5 1 /

At that time, however, the delegates were singularly 

u n e x p e r i e n c e d  w i t h  revenues raised from sources other than 

taxes or license fees. W i t h  that in m i n d  it is w o r t h  r e v i e w­

ing the progress of Sec. 7 through the convention in detail.

51/ Ci garette taxes dedicated to school construction; 
m a r i n e  fuel taxes to w a t e r  and harbor facilities; 
h i g h w a y  motor fuel taxes to the highway fund; and 
a v i a tion fuel taxes to airport construction. Cf. 1960 
O p i n i o n  of A t t o r n e y  General No. 31.
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The section first appeared in the commit tee minutes

on November  24, 1955, as follows:

All t ax revenues shall be deposited' in a general 
fund to be e s t a b l i s h e d  and m a i n t a i n e d  by the 
state. This p r o v i s i o n  shall not prohibit the 
c ontinuance of any special fund for special 
purposes e x i s t i n g  at the effective date of the 
constitution.

Minutes, Committee on Finance and Taxation, (Hereafter,

Committee M i n u t e s ) .

On De cember 9, 1955, the section was amended to

read, in relevant part, as follows:

All revenues shall be deposited in the State 
t reasury without allocation for special purposes, 
except wh ere state participation in Federal 
programs w i l l  thereby be denied.

Committee Minutes.

The section was sent to the Convention floor w i t h

a p r o posed amendment to change the first clause of the

section to read:

"All public revenues shall be deposi ted in the 
State treasury . . . "  Constitutional Convention 
Proceedings, p. 2297 (Hereafter Proceedings)

The section was subseq u e n t l y  withdra wn from floor deli beration

at the request of the chairman of the Committee on Finance

and Taxation. Proceedings, 2318.

W h e n  the section was again submitted for deliberation

by the delegates it was changed to read substantially the

same as the form in w h i c h  it passed:

"The proceeds of any state tax or license shall 
not be ded icated to any special purpose. . . . "  
Proceedings, p. 2361.

The sign ificance of the retreat from the broad 

language of "all p ublic  revenues" to that of "the proceeds 

of any tax or license" is emphasized w h e n  revie wing another 

section of the co nst i t u t i o n  regarding the dedicatio n of 

revenues. Article  VI, Sec. 7 directs that "[T]he initiative 

shall not be use d to dedicate revenues. . ." That section 

remaine d subs tantively u n c h anged throughout the convention.

Cf. Proceedings, Vol. 6, p. 19.
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T h e  t e r m  " a l l  p u b l i c  r e v e n u e s "  h a s  a r e a s o n a b l y  

c l e a r  m e a n i n g  as d o e s  t h e  t e r m  " t h e  p r o c e e d s  o f  any. s t a t e  

t a x  o r  l i c e n s e . "  T h e  m e a n i n g s  a r e  c l e a r l y  n o t  i d e n t i c a l .

T o  a r g u e  t h a t  r o y a l t y  s h a r e s  o r  a s s e s s m e n t s  a r e  i n c l u d e d  in 

" t h e  p r o c e e d s  o f  a n y  s t a t e  t a x  o r  l i c e n s e "  is t o  a r g u e  t h a t  

t h e  l a n g u a g e  in t h e  c o n s t i t u t i o n  d o e s  n o t  m e a n  w h a t  it s a y s  

a n d  t h a t  t h e  c o n v e n t i o n  w e n t  t h r o u g h  a n  a m e n d m e n t  e x e r c i s e  

f o r  n o  r e a s o n .  A l l  f u n d a m e n t a l  c a n o n s  o f  c o n s t i t u t i o n a l  

i n t e r p r e t a t i o n  r e j e c t  s u c h  a n  a p p r o a c h .

2. Clearly the royalty shares a s s e s s e d  from 

those commercially  h a r v e s t i n g  common p r o p e r t y  resources by a 

regional a s sociat ion is not a state tax or license. It is 

not of a state but a regional nature.

In Black &  W h i t e  Taxi C o . v. Standard Oil C o . , 218 

P. 139 (Ariz. 1923), the governor of A r i z o n a  sought to veto 

a provision giving h a l f  the gas tax to the county under a 

constitutional p r o v i s i o n  giving h i m  the p o wer to veto i n d i v i d­

ual line items in a p p r o p r i a t i o n  bills. The court h e l d  that 

the governor had no a u t h ority to veuo this p r o v i s i o n  for 

this reason:

"An a p p ropriat ion or items of a p p r o p r i a t i o n  that 
the Governo r m a y  decline to approve are of funds 
b e l o n g i n g  to the State . . . the fifty percent of 
the 3 cents gasoline t a x  that goes to the county 
is not levied for a State purpose and does not 
become the State's money. It is c o l l e cted by the 
gasoline dealers and b y  t h e m  r e m itted to the 
S ecretary of State, who pays one ha lf thereof to 
the State T r e a s u r e r  . . . and remits the other one 
h a l f  to the Treasurers  of the different counties 
from w h i c h  it has b een received. It is the 
counties' money, levied for a c oun ty purpose; it 
is as t hough the legislature h a d  directed the 
county authorities to collect one and one half 
cents tax per gallon on gasoline and apply it to 
the m a i n t e n a n c e  of the county's roads and h i g h­
ways, or as t h o u g h  the legislat ure h a d  d i r ected 
the county authorities to make a tax levy upon the 
p r o p e r t y  of the county to be u s e d  in building, 
improving, repairing, and m a i n t a i n i n g  u public 
court house, or a county hos pi t a l  for the indigent 
sick and disabled, or any other p u blic p u r pose or 
use . . . the item or items that m a y  be d i s a p p r o v e d  
[by the Governor] are items of money, to be paid 
out of the State's m o n e y  levied and c o l l ected for 
the pur poses of the State and not expend itures the 
legislature m a y  authorize and direct its poli tical 
subdivisions to make." S u p r a , p. 144.
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See also, B u c hanan v. Town of S a l i n a , 58 N . Y . S . 2d 797 

(1945); State v. D o n a l d , 158 N.W. 317 (Wis. 191b); Opinion 

of the J u s t i c e s , supra; A e t n a  Life, s u p r a .

B. S a v i n g s  C l a u s e .

Should this court co nstrue the r o y a l t y  share to be

a state tax, defendant urges the fol lowing analysis on this

court for the p u r p o s e  of r e s o l v i n g  the issue.

As origin a l l y  a d o pted the last cluase of Art. IV,

Sec. 7 read as follows:

This p r o v i s i o n  shall not prohibit the continuance 
of any dedication for special purposes existin g 
upon the date of ratifi c a t i o n  of this constit ution 
b y  the people of Alaska."

That clause was a m ended at the general election 

held in November, 1976 to read:

This p r o v i s i o n  shall not prohibit the con tinuance 
of any dedication  for special purposes  e x i st ing 
upon the date of ratifi c a t i o n  of this section by 
tne people of A l a s k a . "

A.S. 16.10.530 w a s  a d o pted in 1976 by the same legislat ure

that pres ented the permanen t fund amendment to the voters.

The change in the savings clause by the same

legislature that adopted Sec. 530 has no m e a n i n g  if it is

constr ued m e r e l y  to a l l o w  v a l i d  d edi cation to continue since

for a d edication to be v a l i d  it must either be a dedication

other than the proceeds of a state tax or license or the

dedication of a tax or license made prior to the date of the

constitution. No change in the constit ution was n e e d e d  to

accomplish this. A fundamental canon of c o n s titution al

constru ction is that n o  part o f  an enactment is to be considered

meaningless if a reasona ble m e a n i n g  can be found.

• * i 4 -  • *• . • •
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Plaintif fs allege that the statutory framwork for 

the assessment is u n c o n s t i t u t i o n a l l y  vague because it is not 

clear who should pay the assessment. It is defendant SSRAA's 

positio n that the law is not vague, any possible va gueness has 

been cured by executive interpretation, and finally that 

plaintiffs are p r e c l u d e d  fr om r a is ing this issue becaus e they 

have failed to exhaust their administra tive remedies.

A. T h e L a w  is Not V a g u e .

The previous argument in the section on equal 

protection and the due process of the laws clearly reveals 

that the levy of assessment is not over"inclu sive nor under- 

inclusive. Plaintiffs' allegat ion is thus reduced to the 

question of w h e t h e r  the law is suf ficiently definite to 

determine w h o  the assessment is levied against. The law 

clearly states that the assessment "shall be levied on the 

sale of one or more species of salmon caught by persons" 

commercially h a r v e s t i n g  salmon in the qualified region.

A. S. 16.10.530(a). The law further states that the " c o m m i s s­

ioner may, by regulation, require its collection by buyers 

of the salmon upon  the sale of w h i c h  an assessment is levied" 

A.S. 16.10.530(c). These sections make it clear that the 

assessment is levied against the person h a r v e s t i n g  the salmon. 

See also A.S. 16.10.540(a).

B. Any Possible Vagueness Has Been Co rrected 
By Ex ecutive Interpretation.

It is a long establ i s h e d  rule that administrativ e 

or executive interpretati on of a statute is w e i g h e d  by a 

court in d e termin ing w h e t h e r  that statute is cons ti t u t i o n a l l y  

infirm. Cf. K e l l y  v. Z a m a r e l l o , 486 P . 2d 106 (Alaska 1971);

C.J.S.2»i, Statutes. A  r e v i e w  of 3 AAC 88.040 (Collection of 

Assessment) leaves no r o o m  for imagination.

C. Exhau s t i o n

It is abunda ntly clear that plaintiffs have not 

petitioned, requested action from, no o bjected to the

IX. VAGUENESS.
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Commis s i o n e r  of Commerce and Econom ic Devel opment about any 

aspect of the assessment process. Such a failure to utilize 

the administr ative remedies available prohibits certain 

allegations raised for the first time in the judicial branch. 

Plaintiffs' vagueness argument could have beer, and should 

have been a ddressed to the Commissioner. Failure to do so 

e s t opped plaintiffs from raising any argument that the statute 

is indefini:e to the level of constitut ional concerns.
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X. COMMERCE CLAUSE.

Defendant SSR AA belie ves it appropriate to conclude 

the substantive analysis of plaintiffs' allegations in this 

m e m o r a n d u m  w i t h  a discu ssion about the commerce clause. The 

issue could be dealt w i t h  summarily but an important contrast 

b e t w e e n  economic policy by Congress subjected to commerce 

clause and other challenges and the challenges in this 

case should be considered. Plaintiffs sweeping allegation 

that A.S. 16.10 is in viol a t i o n  of the commerce clause of 

the Federal Cons titution wi ll be dealt w i t h  following a brief 

discussi on of the evoluti on of the commerce clause in the 

judicia l branch.

A. General Background

The evolution of judicial interpretation of the 

commerce clause closely parallels the evolution of social and 

economic affairs of the nation. The first century and a half 

of the republic was dominated by the doctrine of laissez-faire. 

The government's main task apart from defense was to keep and 

ma i n t a i n  fair-play while private interests asserted themselves 

freely within the market. The invasion of federal power into 

areas of state jurisd i c t i o n  was only just ified when the exercise 

of state power had to yield to the doctrine of laissez-faire. 

Thus, in H ammer v. D a g e n h a r t , 247 U.S. 251 (1918), commonly 

k nown as the child labor case, the Supreme Court held that the 

federal government could not prohibit the shipment in i n t e r­

state commerce of goods p rodu c e d  by child labor because the 

effect of such p r ohibit ion was to regulate manufacturin g 

carried on w i t h i n  individual states. However, if the 

exercise of state power infringed upon private market enter- 

play, the Court was quick to strike down that action pursuant 

to the commerce clause. This led to the development of a 

doctrine known by scholars and jurists as dual federalism.

A  line had to be drawn, in cases such as those involved in the 

r egulation of commerce, dividing the area in w h i c h  the national
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government could operate from that over w h i c h  the state had 

exclusive jurisdiction. Tod ay scholars point to the d e v e l o p­

ment of a n e w  federalism. Cf. C l a r k , The Rise of a New 

F e d e r a l i s m , (1938). They acknowled ged the e x p anded role of 

government in A m e rican life as the root of the n e w  federalism, 

and point to great economic depression w h i c h  b e g a n  in 1929 

as the turning point in executive, legislative and ju dicial 

policy.

The doctrine of laissez-faire, upon w h i c h  the 

o peration of governmental authority had b e e n  ess entially 

based since the founding of the republic, p r oved w h o l l y  

inadequate to meet the problems prese nted by the depression. 

Congress m o v e d  w i t h  the adoption of the legislative measures 

w h i c h  sought to regulate most of the critical aspects of the 

economic sy stem - most of w h i c h  was previously consid ered 

b e y o n d  the scope of federal regulator y power. An early 

legislative enactment was the National Industrial Recovery 

Act of 1933, granting b roa d powers of bv siness and industrial 

i nteraction with consumers and labor. In Schechter Poultry 

C o r p o r a t i o n V. United S t a t e s , 295 U.S. 495 (1935), the Court 

struck down the act:

Where the effect from intrastate transactions 
upon interstate commerce is m e r e l y  indirect, such 
transactions remain w i thin the domain of state 
power. If the commerce clause were construed to 
reach all enterprises and transactions w h i c h  could 
be said to have a indirect effect upon interstate 
commerce, federal authority w o u l d  embrace p r a c t i c­
ally all the activities on the people and the 
authority of the state over its domestic concerns 
w o u l d  exist only by sufferance of the federal 
government. S u p r a , p. 546.

It is generally considered today that the Schechter 

P o u l t r y  case involved one of the last important applications 

by the Supreme Court of the concept of dual federalism. One 

commentator has noted:

The n e e d  for national regulation of the economic 
system, w h i c h  h a d  induced the legislative and 
executive branches of the federal government to 
discard the laissez-faire policies that had c o n­
trolled their a ction prior to 1929, was b o u n d  also



to have its effect on the j u r i s p r u d e n c e  up on the 
Supreme Court. It is true that there was a 
certain delay before the court b e g a n  to adjust its 
case law to the change that was d e m a n d e d  by the 
great depression. Thus, w h i l e  the 'new deal' 
measures to deal w i t h  the economic crisis were 
enacted as early as 1933, it was not until 1937 - 
two years after the Schechter decis i o n  - that the 
A m e rican court b e g a n  to r emove the restrictions 
upon federal action w h i c h  h a d  b e e n  i m posed by the 
strict adherence to dual federalism. Such a lag 
appears to b e  inherent in the f unctioning  of any 
judicial tribunal w h i c h  is com pe l l e d  b y  changing 
external conditions to m a k e  fundamental m o d i f i­
cations in its case law. It c o nstit utes perhaps 
the prime w e a k n e s s  of the A m e r i c a n  system of 
judicial review, the basic c o n s e r v a t i s m  of the 
judiciary often m akes it difficult for its members 
to make the n e c e s s a r y  a c c om odation b e fore it is 
too late. S c h w a r t z , A m e r i c a n  Co nstitutiona l Law,
p. , (1963).

Within six years the court had ret reated from and then 

expressly overruled the p r i o r  decis ion in the child labor 

case. Cf. National Labor  Relations Board v. Jones and

Laughlin Steel Corp., 301 U.S. 1 (1937); Sunshine Anthracite 

Coal Co. v. A t k i n s , 310 U.S. 381 (1940); United States v.

D a r b y , 312 U.S. 100 (1941).

A n other example of the retreat from dual federalism 

involved the A gricultural A dj ustment Act of 1933. Under 

the Act, a proces s i n g  tax was levied upon different agricultural 

commodities, and the proceeds from this tax were used 

to compensate farmers w h o  agreed before hand to raise less 

or none of such commodities. The prime purpose  of this exercise 

power to tax was the regul a t i o n  of agricultural production, 

rather than securing of revenue. In U n it ed States v. Bu t l e r ,

297 U.S. 1 (1936), the Act was struck down as an improper

exercise of the taxing powers. There was a strong dissent

by Justices Stone, Brandeis and Cardoso:

The limitation n o w  sancti o n e d  must lead to 
absurd consequences. The government m a y  give 
seeds to farmers, but may not condi t i o n  the gift 
upon their b e i n g  p l a n t e d  in places w h e r e  they are
most n e e d e d  or even p l a n t e d  at all. The g o v e r n­
ment m a y  give m o n e y  to the unemployed, but may not
ask that those w h o  get it shall give labor in
return, or even use it to support their families.
They m a y  give monies to sufferers fr om e a r t h­
quakes, fire, tornado, pesti l e n c e  or flood, but 
m a y  not impose conditions - h e a l t h  precautions 
designed to prevent the spread of disease, or
induce the m o v e n e n t  of p o p u l a t i o n  to safer or more
sanitary areas. All that, b e caus e it is p u r c h a s e d  
regulati on i nfr inging state powers, must be left 
w i t h  the states, who are u n able or u n w i l l i n g  to 
supply the n e c e s s a r y  relief. S u p r a , p. 85.
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Three years later, in M u l f o r d  v. S m i t h , 307 U.S.

38, 48 (1939) the dissents n o t e d  above b ecame the law w h e n  

the Court u phe ld the A g r i c u l t u r a l  A d j u s t m e n t  Act of 1938 

w h i c h  did not differ in substance from the act h e l d  u n c o n s t i­

tutional in 1936. In U n i t e d  States o f  A m e r i c a  v. Rock Royal 

C o o p e r a t i v e , I n c . , et a l . , 307 U.S. 533 (1938), the demise 

of laissez- faire w a s  plain. That case involved various 

parts of the A g r i c u l t u r e a l  M a r k e t i n g  A g r e ement Act of 1937 

as well as a scheme adop ted by the S e c r etary of A gricult ure 

in connectio n w i t h  the establishme nt of a plan for fixing 

u n i f o r m  prices of m i l k  in certain areas. The scheme created 

an equali z a t i o n  pool that r e q u i r e d  producer s to pay into the 

common fund any surplus over a u n i f o r m  price. The law 

p r o v i d e d  for a vote by the producers to approve any such 

scheme. The law was challe n g e d  on due process grounds, 

vagueness grounds, delegation grounds, v i o l a t i o n  of the 

commerce power and delegation of legislative power to the 

producers. The court r e j e c t e d  all o f  these arguments.

B . Interstate Commerce is Not Impermis sibly 
B u r d e n e d .

These cases set the foundation for the n e w  federalism, 

upon w h i c h  p l a i n t i f f  a pparently rest their a ll egation that 

A. S. 16.10 violates. Defendant SSRAA dev eloped that short 

b a c k g r o u n d  for the purpose of p o i n t i n g  out the m ark ed s i m i l a r­

ities b e t w e e n  the co nstitutiona l challenges to the n e w  deal 

legislation and the constituti onal c h a l lenge r e s tin g before 

this court in this lawsuit. The tragedy of the great depression 

forced the Supreme Court to disgard the shackles of past 

judicia l interp r e t a t i o n  of federal and state power, in order 

to give the Congress and the executive the flexibility 

n e c e s s a r y  for economic recovery. In order to do this the 

court h a d  to deal w i t h  litigious plaintiffs and multiplicitou.' 

constitu tional challenges carrying over from the 19th century. 

The tenacity that laissez-f aire c a p i t a l i s m  d i s p la yed in the 

face of n e w  and far r e a c h i n g  economic  p o l i c y  by the legislative
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and executive branches is understandable. The tenacity of 

p l a i n t i f f  fishermen in this lawsuit is equally u n d e r s t a n d­

able.

A.S. 16.10 et s e q . places n o  impermissi ble burdens 

on interstate commerce. The assessment is in n o  sense 

exclusionary. H e n n e f o r d  v. Silas M a s o n  Co., 300 U.S. 577 

(1937). It levies a share of the c o mmon p r o perty resource 

r e duced to capture b y  commercial harvest p r i o r  tc the i n t r o­

duction of the fish into commerce. The assessment in no w a y  

discourages commerce and the purposes of the aquaculture 

development w i l l  in fact increase c ommerce b e t ween the 

states and e ffective ly increase the o p p o r t u n i t y  for nonresidents 

to travel here and p articipat e in the commercial harvest.

General Motors C o r p . v. W a s h i n g t o n , 377 U.S. 436 (1964). !

I
Members of S SRAA are not discri m i n a t e d  against and, in fact, 

at least one m e mber of the board lives in Seattle and actively 

participates in m anagement  of the corporation. The b ur den 

plaintiffs allege are burdens shared by all persons most 

directly b e n e f i t e d  from the fisheries enh ancement and are in 

no sense burdens upon the streams of commerce. However, as 

n oted in this brief, the equal p r o t e c t i o n  and commerce 

claims of the plaintiffs e f fecti vely put the complaint in 

perspective.
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XI. P L A I N T I F F S  HAVE N O T  E X H A U S T E D  A D M I NIS TRATIVE 
R E M E D I E S .

It is f undamental that p laintiffs seeking judicial 

r e v i e w  of admini s t r a t i v e  action must n o r m a l l y  first exhaust 

their adm ini s t r a t i v e  remedies. See g e n e r ally McKart v.

U n i t e d  S t a t e s , 395 U.S. 185 (1969). The doctrine of exhaustion 

helps delimit the respe c t i v e  roles of the execu tive and 

ju d i c i a l  branches. It gives the a gency the first chance to 

ex e rc ise discretion or apply its special expertise, and 

promo t e s  e f ficiency in b o t h  j u d i c i a l  and administ rative 

processes. M c K a r t , s u p r a , 395 U.S. at 193-194. .Its purpose 

is to a l l o w  an agency to p e r f o r m  functions w i t h i n  its special 

competence and to "correct its own errors so as to moot 

ju d i c i a l  controver sy." P a ri si v. Davidson, 405 U.S. 34, 37,

31 L . E d . 2d 17 (1972).

P ^ i n t i f f s '  failure to attempt adminstrative 

r e s o l u t i o n  of their claims short - c i r c u i t s  the system by 

d e n ying to the agency c h arged w i t h  a d m i n i s t e r i n g  this statute 

the oppor t u n i t y  to apply its expertise. An administrative 

a g enc y often has w i d e  latitude to construe its* enabling 

legislation, Cf. Boehl v. Sabre Jet R o o m , I n c , , 349 P . 2d 

585 (Alaska 1960); K e l l y  v. Z a m a r e l l o , 486 P . 2d 906, 908- 

911 (Alaska 1971) and of course w o u l d  do so in such a manner 

as to r e so lve doubtful questions of c o n s t i t u tionality where 

present. Plaintiffs' resort to the court might have been 

ob v i a t e d  had the a d m i n i s t r a t o r  been asked to consider their 

challenges and perhaps construe the statutes to satisfy 

them. This is exp eci a l l y  true to the extent plaintiffs are 

cl a im ing a vagueness p r o b l e m  of consti t u t i o n a l  proportions. 

Defendant asserts that there is n o  such problem, and that 

the statute is quite clear on the point plaintiffs seek to 

obfuscate. A s s u m i n g  a r g uendo that it w e r e  vague, proper 

ad m i nistra tive ac tion c ould r e c t i f y  the problem. Plaintiffs 

w e r e  remiss in not s e eking such.

If plaintiffs w e r e  c h a l l e n g i n g  reas onableness of 

the assessment, e . g . , or the m e t h o d  b y  w h i c h  the election
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was conducted, exhaust ion w o u l d  o b v i ousl y be required. Such 

claims are comp letely without  merit on the facts of this 

litigation, however, and plaintiffs have esch ewed them.

A  more interesting situation is p o s e d  b y  the fact 

that plaintiffs' claims are at least in part b a s e d  on a l l e g­

ations of unconstitutionality. The mere fact that such 

issues are raised, however, does not obviate exhaustion 

requirements. See M o n t a n a  Chapter of Ass'n. of Civilian 

Technicians v. Y ou ng 514 F . 2 d  1165, 1167-1168 (9th Cir.

1975). Where relief may be granted on non co n s t i t u t i o n a l  

grounds, exhaustion is still required.

Plaintiffs at bar failed to present their claims 

to the ad ministrator  to allow possible resolu t i o n  which 

w o u l d  avoid n e c e s s i t y  for judicial intervention. They 

should therefore be e stopped from as serting such claims now, 

and their case should be dismissed, or alternatively, the 

m atter should be remanded to the C o mm issioner for a p p r o­

priate con sideration and action.

Defendant observes that another ava ilable remedy 

w h i c h  plaintiffs totally ignored is p rovided in A.S. 44.62.220. 

That section grants to any "interested person" the right to 

"petition an agency for adoption or repeal of a regulation".

By failing to avail themselves of this administrative 

remedy, plaintiffs are denying the C o mm issioner opportunity 

to "correct his own (alleged) errors so as to moot judicial 

controversy," P a r i s i , s u p r a , and to apply his expertise to 

effectuat e the intent of the legislature through appropriate 

construction of the statute. For this reason, also the 

plaintiffs should be estopped and their cause dismissed, or 

alternatively  the court should defer to a p propriat e a d m i n i s­

trative procedures.
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XII. PLAINTIFFS ARE B A R R E D  BY LACHES

As a result of plaintiffs' u n rea sonable delay in 

initiating and p r o s e c u t i n g  this action, defendant SSRAA 

w o u l d  be u n f airly p r e j u d i c e d  should the court grant the 

r e l i e f  sought. Plaintiffs are therefore e s t opped from 

asserti ng their claims due to laches. Accordingly, defendant 

asks this court to exercise its discretion to dismiss the 

action.

Prejudice to the defendant (as w e l l  as delay by 

plaintiffs) is d e monstra ted in detail below. It: consists 

pr i m arily of expenditures of funds and organizatio nal efforts 

in r e l iance upon continued u n h a m p e r e d  ope ration of the 

salmon enhancement program. As part of their complaint 

plaintif fs seek to recover monies collected pursuant to the 

assessment election. These funds have largely been spent or 

commit ted by the regional aquaculture associations. To the 

extent plaintiffs seek such damages, failure to timely 

assert their rights seems clearly to preclude recovery. 

However, the question of damages is irrelevant to this 

motion for summary judgment, and its consideration is best 

d e f e r r e d  since it may well be moot. D efendants request that 

the court bifurcate these proceedings, determ i n i n g  the 

question of liability first, and then, if n e e d  be, the 

questio n of damages. A c c o r d i n g l y  def endant's argument on 

laches is addres sed to dis missal of the action. Issues 

related  more sp ecifically to damages will be briefed s u b s e­

quently  should that become necessary.

The traditional equitable doctrine of laches is 

applied  and discussed e xtensively in two leading Alaska 

cases, M o o r e  v. S t a t e , 553 P . 2d 8 (Alaska 1976), and Conce r n e d  

Citizens of South Kenai P e n i n s u l a  v. Kenai P e n i nsul a B o r o u g h , 

527 P . 2d 447 (Alaska 1974). Two crite ria must ce met b efore 

laches w i l l  be applied to bar a claim. "The defendant must 

show the p l a i n t i f f  was guilty of inexc usable delay, r e s u l t i n g

8 4



' W W y:

in undue prejudi ce to the defendant." M o o r e , s u p r a , 553 P . 2d 

at 15. While the court refers to these as "independent" 

tests, they in fact appea r to b e  inversely related. A  

showing of severe p r e j u d i c e  might j u s t i f y  applic a t i o n  of 

laches though the causative delay is relati v e l y  short. 

Concerned C i t i z e n s , 527 P . 2d at 457. A n  indefinite i n e x c u s­

able delay, on the o t h e r  hand, will not j u s t i f y  b a r r i n g  a 

claim due to laches w h e r e  the defendant has suffe red no 

resulting prejudice.

In M o o r e , the plaintiffs brought suit challe n g i n g  

the legality of the sale of certain offshore oil and gas 

leases in K a c h e m a k  Bay. The trial court held plaintiffs' 

claim w e r e  b a rred  by laches and dismissed the action on 

defendants' m otion for summary judgment. The A l a s k a  Supreme 

Court rever sed on this issue, finding that plaintiffs' three 

w e e k  delay in filing the action after the issuance of the 

first drilling permit did not cause sufficient preju dice to 

justify preclusion jf the suit.

In Concerned C i t i z e n s , the Supreme Court unheld a 

trial court grant of s u m mary judgment based on laches. In 

that action, the taxpayer plaintiffs sought d iss olution of 

a hospital service district on constitutional and other 

grounds. The suit was not brought until four years and ten 

months after the voters had approved delega t i o n  of the 

Borough's hospital powers on April 8, 1969 - the point at 

which the court held plaintiffs' claims arose. B e t w e e n  that 

date and June 5, 1973 a hospital board was authorized, a 

long term lease was n e g o t i a t e d  for o peration of a former 

city hospital, and plans w e r e  laid for enlarging the facility. 

527 P . 2d at 447. On June 5, 1973, n i n e  months b efore the 

complaint was filed - voters authorized issuance of bonds 

for construction of a n e w  hospital. Between then and February 

13, 1974, w h e n  the complaint was filed, defendant s o b t aine d 

federal and state grants and loans and c o n t r a c t e d  for a r c h i­

tectural and other services. Ibid.
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Before p r o c e e d i n g  to specifics of the case at bar 

defendant wishes to dispose of a thr°shhold issue r a i s e d  in 

plaintiffs' pleadings -- the claim that laches may not be 

interp osed as a defense w h e r e  constitutiona l claims are 

made. This is w i t h o u t  \».irit. In C o n c erned C i t i z e n s , e.g., 

plaintiffs claimed the o r g a n i z a t i o n  of the service area 

violated constitutional provisions, 527 P . 2d at 449, and the 

Supreme Court expressly n o t e d  that it was b a r r i n g  a c o n s t i t u­

tional c l a i m  for laches. I d . at 458 n. 32. See also,

Neizer  v. School District of the T ownship of S c h u y l k i l l , 121 

A . 2d 93 (Pa. 1956); C i l e t t i  v. W a s h i n g t o n , 140 A . 2d 98 (Pa.

1958), app. dism'd. 358 U.S. 130, 3 L . E d . 2d 225. In Neizer

plaintiff taxpayers sued on constitutio nal grounds to enjoin
I

a school district from p a y i n g  rent to an a u t h ority  created 

for the purpose of b u i l d i n g  and equippi ng school facilities 

and renting the same to the district. The action was b a rr ed 

by laches. In C i l e t t i , the court b a rred plaintiffs' suit 

due to laches w h e r e  they w a i t e d  five months to challenge 

creation of a sewage treatment authority. Reference to the 

lower court opinion in C i l e t t i , 107 A . 2d 871 (1954), reveals 

that plaintiffs r aised a n u m b e r  of con stitutional  challe nges 

to the validity of the statutes and ordinanc es at issue. 

Plaintiffs apparently c o n c e d e d  the c o n s t i t u t i o n a l i t y  o f  the 

enabling statute at trial, but continued to press o ther 

constitutional claims i n c l u ding challenges to alleged u n c o n s t i­

tutional delegations of power to private co rporations hired 

by the authority. I d . , at 872. These claims w e r e  all held 

barred  due to laches.

A p p l i c a t i o n  of the doctrine of laches depends on 

the facts and eq uitable considerations of each case, M o o r e , 

s u p r a , 553 P . 2d at 16. Defendant believes the following 

will dem onstrate to the court ample grounds for a finding of 

laches. SSRAA  reserves the right h o w e v e r  to s upple ment



matters p r e s e n t e d  h e r e i n  w i t h  information r e q u e s t e d  in 

p e n d i n g  discovery  mot: ', shouli the court find such further

documentatio n n e c e s s a r y  or desirable.

The two key determinants of laches -- delay by 

plaintiff s and prejudi ce to defendants -- mus t be a nalyzed 

w i t h  reference to a p a r t i c u l a r  time frame. M o o r e  provides 

guidance in determining the relevant p e r i o d  for m e a s u r i n g  

prejudice attributable to delay.

"The point in time at w h i c h  plaint iffs must 
exercise their remedies in court or lose their 
right to assert their cause of a ction depends on 
the facts and equitable considera tions of each 
case, in cluding the knowledge of the plaintiffs, 
the conduct of the defendants, the interests to be 
vindicated, and the resulting prejudice. ... (0)ur 
concern is ... w i t h  when, in light of any r e s u l t­
ing prejudice to defendants, it b ecame r e a s o n­
able to expect plaintiffs to act upon the (alleged) 
w r o n g . "

The Supreme Court goes on to en umerate two specific 

factors to be used in evaluati ng plaintiffs' delay:

"(One) is when, under the circumstances, it 
became n o  longer reasonable for plaintiffs to 
assume that defendants w o u l d  comply w i t h  the law.
We will also look to that point in time w h e n  there 
were positive steps taken by defendants w h i c h  made 
their course of conduct irrevocable, and w o u l d  
have galvanized reasonable p laintiffs into seeking 
a lawyer."

How do these tests apply to the facts of this 

case? In both instances they demonstrate that plaintiffs 

are guilty of laches.

W i t h  respect to the first test, pla intiffs could 

not reasonably have p r e s u m e d  defendants w o u l d  c omp ly w i t h  

the law as they v i e w  it at any point after passage of the 

legislation. It is plaintiffs' contention that the statute 

itself is consti tutionally infirm, so that n o t h i n g  defendant 

might do could remedy its illegality. Thus there is a 

substantial argument that the point from w h i c h  to m e a sure 

plaintiffs' delay is June 19, 1976, w h e n  the statutory 

scheme became law. This w o u l d  be consistent w i t h  the h o l d i n g  

in C o n c erned Citizens, s u p r a , where the Supreme Court stated, 

"All the claims w h i c h  appellants attempted to argue before



527 P . 2d at 458. (The date voters approved an or dinance 

creating a hospital service area and delegat ing ass embly 

powers to i t ) . In M o o r e , unlike the instant case or C o n c erned 

C i t i z e n s , p lai ntiffs did not challenge the v a l i d i t y  of the 

statutes and regulation s at issue, only their application.

Thus it could not be a s s u m e d  until these w e r e  actually 

illegally a p plied that defendants w o u l d  not comply w i t h  the 

law -- indeed pla in t i f f s  w e r e  entitled to p r esum e the 

officials w o u l d  p r o c e e d  in accordance w i t h  the law. 553 

P . 2d at 18. As noted, such was not the case here, and 

n o t h i n g  short of failure to implement the statute w o u l d  save 

state of ficials from v i o l a t i n g  plaintiffs' v e r s i o n  of the 

constitution. P laintiffs have shown no evidence, nor did 

any exist, to support a finding that state officials did not 

intend from the outset to fully implement the law.

A p p l i c a t i o n  of the second test, however, points to 

a somewhat different time period. Defendant is w i l l i n g  to 

concede that the mo st reas onable and m e a n i n g f u l  date to use 

w i t h  reference to the second test is July 1977, w h e n  the 

ma n d atory assi.rsment for the Southern Region was app roved by 

the Commis s i o n e r  of Commerce. Persuasive arguments could be 

made that the relevant point in time when the positive steps 

taken by defendants m a d e  their course of conduct irrevocable 

came m u c h  earlier - w h e n  the region was formed, e.g., or 

w h e n  the E x e c ut ive D i r ecto r was hired, or p a r t i c u l a r l y  w h e n  

the assessment vote was taken. Eut defendant contends that 

there can be no r e a s o n a b l e  dispute that approval of the 

m a n d atory assessme nt m a r k e d  such a point in time, plaintiffs' 

actions b e a r  this out, for they wer e in fact "g alv a n i z e d  

into action and m o t i v a t e d  ro hire counsel" by this event.

See M o o r e , 553 P . 2d at 16. The principal plaintiff, Wayne 

Alex, stated that he found out in late July or early August 

that the assessment h a d  actually been instituted. (Depo. of 

W ayne Alex, p. 37). At that point, he was galvanized. He

the sup erior court could have been asserted in April 1969."



obtained a copy of the law and information about it (ibid.), 

he p ulled his m e m b e r s h i p  card from U nited F i s h erme n of 

A lask a ( U F A ) , w h i c h  h a d  l o b bied  for the plan (i d . , 14), and 

w e n t  to see an attorney, Bill P uddy (i d . , 43), b e g a n  trying 

to organize f i s h ermen in o p p o s i t i o n  to the law (i d . , 47), 

and sent out letters to c e rt ain permit holders seeking 

financial and p o l i t i c a l  support (i d . , 69).

P l a i n t i f f  John C. M a r t i n  likewise took action 

after the e l e cti on results came out. As a m e m b e r  o f  the 

Board of Dir ectors of PFI in Petersburg, M a r t i n  favored 

h a v i n g  the c a nnery refuse to collect the assessments.

(Depo. of John C. Martin, at 27). The cannery (PFI) supplied 

a form fishermen could fill out to protest the assessment 

(Id. 26).

These m e n  w e r e  and others were aware of the a s s e s s­

ment p r o g r a m  in v a r ying  degrees before the assessme nt vote, 

but tbeir interest and concern c rystalized into a c t i o n  at 

that point and the test is satisfied.

Given July 1977 as the time at w h i c h  plaintiff s 

should have acted, w e  must assess the prejudio w h i c h  

defendant s u f fered as a result of their delay ;i filing the 

Complaint until M a r c h  15, 1978. The following activities, 

commitments and expenditures by S SRAA occured b e t w e e n  July 

1977 and the time plaint i f f s  filed their c o m p l a i n t . 52/

(a) $100,000 was c o m m itte d ,to secure an e n g i n e e r i n g

contract w i t h  the firm of CMH2 Hill; (b) $2 60,000 in grants

w e r e  recei v e d  f r o m  the state, $100,000 of w h i c h  was awarded 

s pecifically on the basis of passage of the m a n d a t o r y  a s s e s s­

ment, and these monies w e r e  committed; (c) thousands wer e 

spent for site selection, a nd helicopters and boats were 

employed t hroughout Southeast for this purpose, b i o l o g i s t s

5 1 / Defendants contend the date it re cei v e d  n o ti ce of the
suit by b e i n g  served is the relevant time for t e r m i n a t i n g  
the p e r i o d  of latches -- the extra week, however, is of 
little actual significance.
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were sent to various town.:, and eggs wer e taken from numerous 

streams; (d) SSRAA and auxiliary personnel w ere employed and 

engaged in extensive p l a nning and research functions premised 

on assessment income

To allow  this b e l a t e d  attack on the prograi. after 

defendant made such substantial commitments during a p e riod  

in w h i c h  plainti ffs u n r e a s o n a b l y  delayed action w o u l d  wo rk 

a gross injustice on defendant. The defense of laches "is 

one of great public u t i l i t y  ... (which) induces confidence 

in what is, and w i l l i n g n e s s  to improve p r o p e r t y  in possession." 

Holmstead v. G r i n n a n , 152 U.S. 412, 38 L.Ed 495. Plaintiffs 

failure to challenge the salmon enchancement p r o g r a m  at its 

inception, or at least at the stage of the assessment vote 

approval when they demo nstrably could have, estops them from 

asserting any right to dismantle the n o w  growing, viable 

entity w h i c h  is SSRAA.

As n o t e d  above, this case is similar to Conc erned 

C i t i z e n s . There the A u t h o r i t y  w h i c h  plaintiffs sought to 

dismantle, though formed for several years, unte rtook its 

major actions cited by the court to prove prejudic e within 

nine months before pla intifffs filed their complaint. These 

included issuance of construction bonds, securing of federal 

and state grants and loans, and awarding of an architectural 

design contract.

The prejudice to defendant SSRAA is likewise 

similar to tha*- found by the court in C i l e t t i , s u p r a , 107 

A . 2d at 872, where laches was found based on plaintiffs' 

five m o n t h  delay in filing suit. The court n o t e d  the sewage 

authority w h i c h  plaintiffs there sought to dismantle had 

sold sewage bonds, agreed to provide services, employed a 

consulting engineer, and contracted wi th private companies 

to receive certain services.

9 0



One final factor deserves m e n t i o n  w i t h  respect to 

p l a i n t i f f s‘ laches. The M o o r e  case expre s s l y  makes the 

public interest an element of the laches equation.

"In determ i n i n g  w h e t h e r  laches was properly 
a p p l i e d  in the case at bar, we cannot o v e r l o o k  the 
fact that u nder  Section  I of A r ti cle VIII of our 
Constitution, the public also has an interest in 
the p roper development of Alaska's resources."
533 P . 2d at 19.

The A l a s k a  leg islature has made a judgment chat 

the statutes c o d ified in A.S. 16.10 et seq. represent the 

best m e t h o d  of development of our common p r o p e r t y  fisheries 

resource. This creates a strong p resum p t i o n  that the public 

interest is r e p r e s e n t e d  and served by this salmon enhancement 

program. This Court should therefore consider the public 

interest as a factor supporting a finding of laches here.

Consid e r i n g  this important public interest, and 

the serious preju d i c e  to defendant r e s u lting from plaintiffs' 

unnece s s a r y  delay, this court should grant summary judgment 

for defendants on the basis of laches.



XIII. THE CONS TI T U T I O N A L I T Y  OF R E G I O N A L  A Q U A­
CULTURE A S S O C I A T I O N S  A N D  THE ASSES S M E N T  
IN A  NUTSHELL.

Defendant realizes that this court is b e i n g  c o n­

fronted w i t h  issues of first impression. It is for that 

reason that this m e m o r a n d u m  contains extensive b a c k g r o u n d  

material in order that the issues can best be u n d e r s t o o d  in 

the light of constitutional, executive and legislative 

policy as well as the j udicial interpretations given those 

policies. This section is devoted to p l a c i n g  the issues in 

a nutshell  w i t h  the positions of the oppo s i n g  parties.

It is defendant SSRAA's p osition that the regional 

aquacul ture p r o g r a m  and the m a n d atory assessment contained 

in A.S. 16.10.375 - 620 is a legitimate pur pose for leg is­

lative intervention, that the means chosen bears a close 

substantial relationship to the purposes stated, is not 

vague, is not the delegation of a taxing p ower in vi olation 

of Art. 10, § 2, A l a s k a  Constitution, does not e s t a blis h a 

dedicated fund in v i o l ation of Art. 9, § 7, A l a s k a  C o n s t i t u­

tion, and in uo w a y  impermis sibly interferes w i t h  interstate 

commerce. Further, the regulations and orders adopted by 

the executive pursuant to the law were lawful. Finally, it 

is defendant's posit ion that plaintiffs are p r e c lud ed from 

raising certain issues for the first time in the j udicial 

b ranch w h e n  they have not sjught administrative  remedies, 

and are p r e c l uded in seeking certain relief by the doctrine 

of latches.

The real issues in this case are the most elusive 

ones to identify because  of the multip licitous allegations 

raised by plaintiffs. The first real issue is equal p r o­

tection and fortunately there is substantial recent case law 

and commentaries from  w h i c h  the section in this m e m o r a n d u m  

was drawn and from w h i c h  the court can _iw its conclusions. 

The second real issue involves interplay b e t w e e n  Art. 8 of



the A l aska C o nstitutio n (Natural Resources) and Art. 10 

(Local Government). Plaintiffs urge a c o nst ruction of Art.

10, § 2 that is n a r r o w  and rigid. T h e y  allege that a taxing 

p ower is delegated to an institution other than  a b o r ough or 

city. Defendant believes that the assessment is not a tax 

and, :n any event, n o  powe r to tax or levy an assessment has 

been delegated.

One thing should be clear at this juncture. The 

legislature can delegate the power to tax or levy a s s e s s­

ments in any m anner it chooses in the u n o r g a n i z e d  borough.

Art. 10, § 6. Regardl ess of h o w  the assessment is interpreted, 

if a regional aquacult ure assoc iation operates e x clusi vely 

in the unor g a n i z e d  b o r o u g h  the provisions of A.S. 16.10.375 - 

620 are c o nstitutiona lly firm. It is defendant's p o s iti on 

that current qua li f i e d  regional aquaculture associations in 

Southeast A l a s k a  may tax or levy an a s s e s s m e n t , n o t w i t h s t a n d­

ing the presence of lccal government jurisdictions. The 

obliga tion u.o provide for the rehabilitation and enhancement 

of the common p r o p e r t y  fisheries of the state is clearly a 

state function and in no sense can be de legated to local 

government. Given that the legislature cannot delegate to 

local governments fisheries enhancement, it chose the only 

c o nst itutionally  permis s i b l e  m eans to p r ovid e for r egionally 

or i en ted fisheries enhancement w hile at the same time e n g r o s s­

ing contemporary  public interests such as user input and 

control, executive oversight for a complex subject matter, 

e quitable distributions of the burdens, and labor and capital 

resourc e conservation.

The essense of plaintiff's position, then, is that

the only permi ssible means for the legislature to provide

for fisheries enhancem ent is through absolute and continuous

state involvement funded by general income tax revenues. 5 2 /

5 2 / It is d e f e n d a n t 's p o s ition that funding fisheries
enhancement t h rough  general tax revenues, if not u n c o n s t i­
tutional is a graphic example of a h i dden subsidy that 
inequitably distributes public w ealt h to an exclusive 
class h a r v e s t i n g  a common p r o p erty resource.
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We believe that the consti t u t i o n a l  framers in no sense 

intended the division  b e t w e e n  state and local functions to 

m e a n  that the p r e s e n c e  of a local government in or n e a r  a 

region of fisheries commerce p r e c luded the l e g islature from 

e s tab lishing the m e a n s  for fisheries r e h a b i l i t a t i o n  and 

enhancement that it chose. The p o s i t i o n  plai ntiffs urge has 

similarities to the dual f e d e r a l i s m  that for so long h a m s t r u n g  

the commerce and taxing powers of congress. The framers 

surely did n o t  intend that the p r e s ence of local government 

j u r isdicti ons w a s  a license to b a l k a n i z e  r e h a b i l i t a t i o n  and 

enhancement of common p r o p e r t y  resources. The framers also 

surely did not intend to cripple future legislatures dealing 

w i t h  r e s ource development  economics by r e s t r i c t i n g  their 

powers to the limited scope urged.

The p o s i t i o n  plaintiffs' urge is a r chaic in a 

constitutional  and a public p o l i c y  sense. It w o u l d  effectiv ely 

limit the legislature to r e c r e a t i n g  the policies and ideas 

of the past t h rough instant replays, regardless of their 

effectiveness and efficiency, rather than r e c o g n i z i n g  the 

f lexibility n e c e s s a r y  for the economic t r a n s i t i o n  into the 

21st century.
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CONCLU SION

For all the reasons stated above, defendant SSRAA 

r espectfully requests that this court enter judgmen t as a 

m a t t e r  of law against the plaint iffs in this action.

DATED this 15th day of February, 1979.

Douglas Pope
A t t o r n e y  for Defendant SSRAA



F IRST J U D I C I A L  DISTRICT, AT JUNEAU

W A Y N E  ALEX, W I L L I A M  A. THOMAS, )
JR., ED MAKI, JOHN C. MARTIN, )
W A R R E N  S. WESTROM, D I C K  WORKMAN, )
M A R K  W. W H I T E , CARL SINS, BRUCE )
R. GILBERT, F R E D  CHAMBERS, DOUGLAS )
D. KARNS, H A R O L D  D. BIELESKI and )
L E O  R. ALBECKER, J R . , )

)
Plaintiffs, )

)
v s . )

)
SOUTHERN SOUTHEAST R E G I O N A L  )
A Q U A C U L T U R E  ASSOCIATION, ET A L . , )

Defendants. )

 )

No. 1JU-78-191 Civil

AF F I D A V I T  OF JAC K MILNES

STATE OF A L A S K A  )
) s s .

T H I R D  J U D IC IAL DISTR I C T  )

JACK MILNES, upon o.-'zh, says:

1. M y  name  is Jack Milnes and I a m  the Executive 

Directo r of Southern Southeast A q ua culture Association, Inc. 

i have served in that position since August 15, 1976, and my 

duties are set out in the by-laws. At the time I became 

Executive Director for the co rporation the only staff was 

part-t ime s ecretarial help, and my early chores were to 

solicit directors from the various representatio nal user 

groups, and to gain acceptance of the corporation as a 

q u a l ified  regional a quaculture association. Pursuant to my 

duties as set out in by-laws, I began collecting records and 

other physical m a t e ria ls in a corporation filing system 

relevant to all phases of my respon s i b i l i t y  and all ne cessary 

activities o f  the corporation. Those materials appended to 

this affidavit have been selected from those files and 

records kept as a part of the corporation business and are 

a t t a c h e d  h e r e w i t h  for the purposes of explaining certain 

points in more detail.

IN T H E  S U P E R I O R  COURT F O R  THE STATE OF A L A SK A



2. In August of 1976 the corporation had a p p r o x­

imately Ten T h o u s a n d  Dollars ($10,000.00) of cash on hand 

from cont ribution and donations by various users, processors, 

and ether interested persons.

3. On August 26th, I began traveling to various 

towns in Southeast A lask a and informing fishermen of the 

purposes of the aquaculture association, and to solicit 

vo l u ntary contributions in the form of direct c o n t r i b u t i o n s , 

and v o l u n t a r y  assessments. The first was to W r a ngell on 

August 26 and 27, then I traveled to June au for the period 

of A ugust 31 through September 3rd. On September 20, 21,

22, 23, 24, and 25 I traveled to H a i n e s , Skagway, and Juneau, 

w i t h  L a r r v  Dalton, President of the Southern Association.

Other people present on the trip were James Beaton and
%

several ethe r directors who met us along the way in various 

towns. In this latter trip we began distributing a small 

brochure w h i c h  contained information regarding proposed 

releases from hatchery sights and estimate d returns, hatchery 

costs, estimates, approximate duration and magnitute of the 

| proposed assessment, projecte d assessment return calculations, 

and a form for those fishermen interested in contributing to 

the S o u thern Region by agreeing to assess themselves Three 

Percent (37o) of their gross salmon catch in Districts One 

through Eight. (See Appendix) As I traveled to these 

various communities, meetings were organized ahead of time 

w h e r e  various fishermen from the different areas wou ld 

attend, look at the brochure, fill out the agreement for a 

v o l u n t a r y  assessment if they were so interested, and would 

engage w i t h  me in a dialog and discussion regarding the pros 

and cons of h a t chery development and funding mechanisms. I 

had p r e p a r e d  some material for discussion that I tried to 

cover at each  meeting. A  standard dialog is refl ected in 

the a p p e n d i x  and m e m o r a n d u m  dated O c tober 1976 and entitled
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"Narrativ e to A c c o m p a n y  the Pamphlet w h i c h  discusses the 

Reasoni ng Behind and Request for Assessmen t b y  each Fisherman." 

The n a r r ative attached to this affidavit in the appendix was 

actually p r e pared  for other persons to utilize in their 

discussions to various user groups about the rea soning 

b ehind and the request for the assessment, but it also 

adequately reflects what I attem pted to cover at each meeting. 

P r e c eding the above referenced "Narrative" in the appendix is 

a graph entitled "SSRAA's Target". That graph was used 

frequently during these meetings and ~s reproduced in different 

forms and distributed.

During this p eriod we also sought support from 

o ther organizatio ns and local governments. For example, the 

A l a s k a  Trollers Aquaculture Corporation agreed to consolidate 

w i t h  us, and the K e t c hik an Chamber of Commerce assisted us in 

securing donations. Local merchants petit i o n e d  the city and 

b o r o u g h  governments to give us as much support as permissible. 

The reaction was quite favorable.

Also included in the appendix, is a m e m o r a n d u m  

dated December, 1976, e n t itled "Viewpoints from Southeast 

Alaska". That m e m o r a n d u m  was p r e pared by me and delivered 

to memb ers of Governor Hammond's staff at their request, for 

the purpose of pro viding a brie f h i story of activities to 

date, capital shortfalls, and to discuss various problems 

and concerns then known or p e r c eive d in the aquaculture 

programs, and to suggest some solutions.

4. Meanwhile, in N o v e m b e r  2, 1976, pursuant to 

our request, the A laska Department of Fish and Game recognized 

Souther n Southeast Regional A q uacult ure Association, Inc. as a 

q u a l i f i e d  regional association under the terms of Chapter 

161 of the 19'/6 session laws. The region covered the same 

geograph ic boundaries as Fish and Game regulatory districts 

1 thro ugh 8 in Southeastern Alaska. (See Nove mber 2 letter
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and map in appendix). By the end of October, 1976, a significant 

p o r t i o n  of the cash on hand of the cor por a t i o n  h a d  been 

expended for p r e l i m i n a r y  h a t chery site selection.

A  p r e l i m i n a r y  application for a private non profit 

h a t c h e r y  at Beaver Falls had been su bmitted to the Commissioner 

of Fi sh and Game. Submitt ed w i t h  the a pplication and also to 

the Department of Commerce, D ivision o f  Business Loans were 

the signature and comments of those p e r s ons agreeing to a 

v oluntary assessment. The assessment volunteers were considered 

essential to any successful financing. (See O c tober 8,

M e m o r a n d u m  and A p p l i c a t i o n ) .

5. 1977 In late F e b rua ry of 1977, the b o a r d  of

directors' Executive Committee met w i t h  Phil Daniels for the 

purpose of d iscussing current legislative proposals regarding 

the aquac ulture p r o g r a m  p e n ding in the legislature. Phil 

Daniels, a United Fishermen of A l aska representative, advised 

the b o a r d  about the p r o p o s e d  legislative changes prov iding 

for a change in the funding mechanisms as well as mechanisms 

for m a n d a t o r y  assessment. Shortly thereafter, the full 

board resolved to p r o c e e d  w i t h  s. m a n d a t o r y  assessment ele ct i o n  

in order to meet compliance w i t h  legislation p e n d i n g  before 

the legislature. An elections committee was appointed, and 

a calendar of events e s tab lished to c o n f o r m  w i t h  the election 

p rocedures in the p r o p o s e d  law. The committee drew  up 

p rocedural rules for voting, and made substantial prepara tions 

for full and adequate notice of the p r o p o s e d  election to 

all limited entry permit holders in Southeast Alaska. In 

the appendix, are included numerous copies of actual notices 

p o s t e d  in public places, n e w s p a p e r  n o t ice s of the p e n d i n g  

election, affidavits of publication, and other evidence of 

v a rio us efforts taken by the corporati on to insure the 

largest possible  turn out for the election. Also included 

in the appendix  are copies of the various electio n materials 

m a i l e d  to each limited entry permit h o l d e r  in Southeast
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Alaska. For example, a small brochure entitled "Fisheries 

Permit Holders: Want More Fish?" contained inf ormation about 

the b o a r d  of directors of the corporation, p r o pos ed hatchery 

facilities, pro je c t e d  costs, and encourag ed votes. The law 

w as p r e c i s e l y  fo llowed prior to and during the election.

The c orpor a t i o n  hired the K e t c h i k a n  accounting firm of 

W a l t e r  W. S h u h a m  to audit and tabulate the results of the 

election. On June 1, 1977, the certified  public accountant 

ad v i s e d  the association  that of 1,052 ballots by qualified 

fishermen received in accorda nce w i t h  established voting 

proced u r e s  the n u m b e r  of votes cast for the p roposal wpre 

592 a n d  the n u m b e r  of votes cast against the proposal were 

446. 14 votes cast were not counted becau se the envelopes

c o n t a i n e d  two or more ballots or the general m e aning of the 

ballot was unclear and the result of the ballot w o u l d  not 

affect the outcome of the election. On June 30, 1977, the 

c orpor a t i o n  requested that the Department of Commerce approve 

the m a n d a t o r y  assessment vote, and establ ish on a emergency 

basis, a m a n d a t o r y  assessment. On July 15, 1977, the C o m m i s­

sioner of the Department of Commerce and Economic Division 

made a finding of an emergency and n o t iced  adoption of 

e m e r g e n c y  regulations. The notices of adoption of emergency 

regulations, w h i c h  fle shed out provisions of the statute 

r e g a r d i n g  requests for institution of assessment, review and 

approval of initial and final requests, and other related 

matters, w e r e  p osted  in every fishing village and town in 

Southeast Alaska. A l t h o u g h  the C o mmi ssioner gave notice to 

the proce s s o r s  and other fish buyers, pursuant to A.S. 16.10 

that t h e y  were to begin c ollecti ng the assessment, the 

p r o c e s s o r s  col lected but declined to transmit the assessment 

funds to the regional a ssociatio n without first obt aining a 

court o r d e r  or specific a u t horizatio n from fish sellers from 

w h o m  the assessments w e r e  collected. Cf. State of Alaska
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and Southe rn Southeast A q u a c u l t u r e  A s s o c i a t i o n , I n c . v.

A n net te I s l a n d  P a c k i n g  C o m p a n y , et a l . , civil action n u mber 

77-10006, Juneau. However, some fish buyers did collect and 

forward the assessment and by N o v e m b e r  11, 1977, Southern 

Southeast Regional A q u a c u l t u r e  A s s o c i a t i o n  had r e c e i v e d  some 

$49,000. 00 in assessments. (See appendix.) On D e c e m b e r  28, 

1977, in the above cited case, tbe State of Alaska, SSPAA, 

and the various defendant process ors filed a release and 

i ndemnity agreement in Superio r Court. Pursuant to that 

release and indemnity agreement over $545,000 was released 

to S S R A A  by the processors.

In 1977, another $17,000.00 was expen ded on the 

h a t chery sites selectio n process.

6. Meanwhile, the board was a ctively proc ee d i n g  

w i t h  plans for h a t c h e r y  sites and the h a t c h e r y  facility at 

W i t m a n  Lake on R avila Island near Ketchikan. (See project 

M a n a g e m e n t  Request for Proposal, appendix) On December 15, 

1977, the final request for the $100,000.00 m a t c h i n g  grant, 

pursuant to A.S. 16.10.510, was sent to the director of the 

Division of Business Loans, Department of Commerce and 

Economic Development.

7. 1 9 7 8 . In early 1978 the c o rporati on contracted 

w i t h  CH2M-Hill, an e n g i n e e r i n g  consultant, for design and 

e n g i n e e r i n g  of the W i t m a n  Lake h a t chery facility. The 

design of the facility and its specifications w e r e  supervised 

by M i l o  Bell, P r o f e s s o r  Emeritous, Fisheries, U n i v e r s i t y  of 

Washington, SSRAA"s senior technical advisor. Pursuant to 

the contract, CH2M-Hill w a s  advance d $100,000.00. In early 

March, 1978, the board  aut hor i z e d  the exec utive directo r to 

arrange, w i t h  the State of Alaska, for its long t e r m  hatchery 

co n s t r u c t i o n  and o p e r a t i o n  financing, as auth orized by

A.S. 16.10.

8. I n teri m fi nancing for the constr u c t i o n  of the
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h a t c h e r y  was secured t h r o u g h  the Spokane Bank for Cooperatives. 

C o n structi on began at the H e r r i n g  Cove-Wit man Lake hatcher y 

site in June. L a n d  was cleared and graded, the lake was 

drained and n e c e s s a r y  repairs were begu n on the da„m valves. 

C o n structi on r e q u i r e d  installation of over 3,000 feet of up 

to 24" pipe for the purpose of feeding the hatchery. The 

pipelin e made a fall of over three h u n d r e d  feet w h i l e  restrained 

to a n a r r o w  fifty foot corridor on n a t ional  forest land, and 

r e q u ired the ex pertise of a major co nstruction company;

Palmer W r i g h t - S c h u g a r t .

9. In July, construction b e g a n  on the Beaver 

Falls t e m p orary hatchery. That temporary h a t chery was 

completed in September, and was ready for eggs. The b u i lding 

is 40' by 50' and contains 2,560 Heath incubati ng trays.

Each tray can handle 10,000 eggs. The total capacity at the 

Beaver Falls temporary hatchery is 25,600,000. The purpose 

for b u i l d i n g  the temporary hatchery was pri marily to prevent 

a year delay in production.

10. During 1978, the corporation also became 

heavily involved in the regional plannin g process. The 

corporation's  involvement in the regional p l a n n i n g  team 

broke down into general areas, public involvement, and 

technical planning. Corporation expenses in 1978 exceeded 

$112,000.00 in conjunction w i t h  this process.

11. O the r significant aspects of the corporate 

process on w h i c h  energies were focused in 1978 included board 

development, rehabilitation, and stream surveys. Boar d 

development involved the preparation of the board for the 

ne c e s s a r y  activities to meet m u l ti- million dollar committments.

12. Currentl y there exist five reco gn i z e d  regional 

a q uac ulture a s socia tions in the State. They are Southern 

Southeast Regional Aquacu l t u r e  Association, N o r t h e r n  S o u t h­

eastern Regional Aquacu l t u r e  Association, Prince W i l l i a m  

Sound Regional A q u a c u l t u r e  Association, Cook Inlet Regional

I—
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A q u a c u l t u r e  Association, and Imarpik Regional Aquaculture 

A s s o c i a t i o n  in Dillingham. Organi zational efforts are 

pr o c e e d i n g  in other areas. Of the re cogn i z e d  aquaculture 

associations, three have implemented assessments pursuant to 

A.S. 16.10.530. Those are the Southern and N o r thern Regions 

in Southeast Alaska, and Cook Inlet Regional Aquaculture' 

Association. The three section 530 assessment associations 

have specific r e h a b i l i t a t i o n  and enhancement programs currently 

under w a y  p a r t i a l l y  funded or guaranteed by the mandatory 

assessment. Prince W i l l i a m  Sound Regional Aquaculture 

A s s o c i a t i o n .has a h a t ch ery c d i e t e d  and fish returning. 

Imarpik Regional A q u a c u l t u r e  Assoc i a t i o n  has been recognized 

by the Commi s s i o n e r  and has received the first $ 1 0 0 , 0 0 0 .r 

grant for organ i z a t i o n a l  purposes. In the Southern region 

800,000 Coho eggs have been incubated at Beaver Falls.

13. The law requires that boards of directors of 

each corpo r a t i o n  include representatives of various user 

groups, including sport fishermen, processors, commercial 

fishermen, subsistence fishermen, and representatives of 

local communities. The blend of repres entatives required by 

law n e c e s s i t a t e  v a r y i n g  sizes in the board of directors in 

the different regions. For example, the by-laws of the 

Southe rn regiona l req uire 21 members on the board, whereas 

in Prince W i l l i a m  Sound there are approximately  70 members 

on the board. In Southern Southeast board members are 

active ly involved in management of the corporation. The 

b o a r d  is c o m posed of five committees, and every member of 

the b o a r d  is assig n e d  to a committee. Those committees are 

the E x e c u t i v e  Committee, the Ways and Means Committee, The 

P e r s onnel Committee, the Regional Planning T e a m  and the 

N o m i n a t i o n  and Board Development Committee. The Executive 

C ommittee is e s t a b l i s h e d  in the by-laws, the other committees 

are w o r k i n g  committees e st ablished at the direct ion of the

8
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board for the p u rpose of p r o v i d i n g  well r e s e a r c h e d  r e c o m m e n d­

ations to the board. E a c h  committee is staffed w i t h  p r o­

fessional advisors pursuant to budget approval b y  the full 

board. O t h e r  than these standing committees there is from 

time to time special committees. For example there is 

currently a long range p l a n n i n g  committee d e v e l o p i n g  a five 

year plan for the corporation. The Regional P l a n n i n g  T e a m  

is deve lo p i n g  specific plans for rehabi l i t a t i o n  and e n h a n c e­

ment projects w h i c h  reflect the collective de cision of the 

co rporation  and the A l a s k a  Department of Fish and Game with 

primary  focus on the social and economic benefi ts to the 

people of the region. The Personnel C ommittee recommends an 

employee wage and b e nefit policy to the full board, suggests 

performance standards and plans for the l o n g - t e r m  r e q u i r e­

ments for the corporation. The Ways and Means Committee 

integrates proposed annual plans w i t h  the avai lable budget, 

hires the outs ide auditors and supervises the financial 

controls of the corporation. The Nomi nations and Board 

Development Committee is r esponsible for the annual election 

of the board, and skills development for directors.

14. Fishermen elect 55?3 of the board. Members 

of other user groups, including subsistence fishermen and 

processors, are a p p o i n t e d  by the full b o a r d  of fishermen.

The repres e n t a t i v e  of the local communities is a former 

member of the K e t c h i k a n  Gateway Borough Assembly. He has 

been active as a b oard m e m b e r  in the affairs of the c o r p o r­

ation and makes re commendatio ns to the b o rough a s s e m b l y  on 

behalf of the regional association. The Beaver Falls temporary 

facility and the Whitman L a k e  hatchery r e q uired agreements

w i t h  K e t c h i k a n  Public Utilities, a city owned p u b l i c  utility, 

wh i c h  provides power and w a t e r  to both the City and the 

Borough. The projects also required cooper a t i o n  from the 

Cape F o x  Villa ge Native A s s o c i a t i o n  and Sealaska.

15. Board meetings are p r i mar ly hel d in Ketchikan,

9
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but the b o a r d  members are flown in from v a ri ous com munities 

in Southern Southeast A l a s k a  and Seattle. The corpor ation 

publishes a n e w s l e t t e r  (see a p p e n d i x ) , and holds p u b l i c  

meeting s in the various communities on a periodic  basis. As 

part of regional p l a n n i n g  the board expects to h o l d  twice 

yearly meetings in the various communities for the purpose 

of public input to specific project proposals.

16, A  n e c e s s a r y  part of h a t chery develo p m e n t  is 

securing permits from various government agencies. Federal, 

state and local permits are required for access, water, egg 

takes and other essential aspects of salmon enhancement. (See 

examples in appendix). These permits are r e q uired of any 

public or private organi zation seeking to use public land or 

w a t e r .

17. Representatives of the c orporation tr avelled 

to Washington, D.C. in 1978 to testify in Congress on the 

impact of D-2 legislation on fisheries enhancement. Prior to 

that testimony, the federal legislation w o u l d  have e f fectively  

prohib i t e d  most salmon reha bilitation and enhancement projects 

on federal land by e x c l uding the n e c e s s a r y  permanent facilities, 

bypasses and other structures. After the effort b y  represent- 

atoves of the corporation and others at our urging, the l e g i s­

lation was amended to provide for adequate flexibility.

D A T E D ; 1 # } ! 9 Y j

SUBSCRIBE D A N D  SWORN to before me this J6_ d ^  of 

, 1979.

j J J  ,
Not/ary P u b l i c  In andf ojr A l a s k a  
M y  Commission expires I)- j D f U'
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CH APTER  88.
ASSESSM ENT ON SA LE  O F SALM ON

Section 
10 . E ligib ility
20. Requests for institution o f assessment
30. Review and approval o f initial and final

requests 
40. Collection o f assessment
50. Submission o f initial and final requests
60. Prior action by a regional association

900. Definitions

3 AAC  88 .0 10 . E L IG IB IL IT Y . Only a qualified 
regional association as defined in AS 16 .10 .3 8 0  
is eligible to participate in the institution o f  an 
assessment under AS 16 .1.0 .530 . (E ff . 5 /24 /78 , 
Reg. 66)

Authority : AS 16 .10 .3 8 0
AS 16 .10 .5 10 (4 )  
AS 16 .10 .5 3 0

3 AAC  88.020. REQ U ESTS FO R  
IN ST ITUT IO N  OF ASSESSM ENT , (a) A 
qualified regional association desiring to 
institute an assessment under AS 16 .10 .5 3 0  shall 
submit to the commissioner an initial request 
and, a rter approval o f it, a final request.

(b) An initial request must consist o f

( 1 )  a letter o f intent (including certification 
by the board o f directors o f the regional 
association) to seek an assessment, which letter 
must propose and describe

(A) the area to be covered by the 
assessment;

(B) the species o f  salmon to be included;

(C) the conditions o f the assessment;

(D) the period during which the 
assessment will be in e ffe c t ;

(E) the rate(s) o f  the assessment;

(F) designation o f categories o f salmon 
gear within the area to be subject to the 
assessment;

(G) detailed procedures for co llection o f 
the assessment, including timing, means, and 
method o f cash transfers;

--------------
3 AAC 88 .0 10  
3 AAC  88.030

(H) designation o f the trust account into 
which assessment funds will be deposited ;

(I) procedures to be used in the 
implementation o f any approved changes in 
the assessment, including increases, decreases, 
and discontinuation;

( J)  procedures to be used by the regional 
association to com ply with the terms and 
conditions o f  A S  1 6 . 1 0 .530(c) and (f);

(K.) procedures to be used by the regional 
association to comply with other provisions 
o f applicable laws and regulations;

(2) a review o f historic catch levels o f salmon 
and present processing capabilities within the 
area to be covered by the assess nent (catch and 
production statistics and other data supplied by 
the Department o f  Fish and Game may be used); 
and

(3) a statement o f  the purpose o f the 
assessment, including, but not lim ited to, a 
description o f the objectives to be accomplished 
by the regional association.

(c) A final request must be submitted by the 
regional association after approval by the 
commissioner o f the initial request. The final 
request must consist o f

( 1 )  finalization o f all proposals set forth in 
the initial request and a final description o f 
them including the trust account agreement 
(which agreement must permit inspection o f the 
account by the commissioner);

(2) evidence o f  compliance with AS 
16 .10 .5 30 (c ) , (e) and (f), including certification 
o f election results. (E ff . 5 /24 /78 , Reg. 66)

Authority : AS 16 .10 .5 10 (4 )  
AS 16 .10 .5 30 (a )

3 AAC 88.030. REV IEW  AND A PPRO V A L  
O F IN IT IA L  AN !) F IN A L  REQ U ESTS , (a) 
Upon receipt o f an initial request, it will be 
reviewed by the commissioner for consistency 
with the intent and provisions o f applicable laws 
and regulations. Factors which will be 
considered include, but are not lim ited to

( 1 )  the recommendations o f the

3 -17 6 .1
(mtruclcd)



commissioner of fish and game, who will be 
consulted by the commissioner with respect to 
the initial and final request;

(2) the reasonableness o f  the assessment in 
view o f the projected activities o f the regional 
association as described and proposed in the 
materials submitted under sec. 20 o f this 
chapter; and

(3) the likelihood o f promoting, through the 
assessment, the interest o f  the public in fostering 
salmon enhancement efforts .

(b) I f  an initial request is approved by the 
commissioner, the comm issioner w ill notify  vhe 
regional association by letter and solicit 
submission o f a final request after the 
prerequisite activities and procedures have taken 
place.

(c) Upon receipt o f a final request. /ill be 
given a final review by the commL '^ner for 
consistency with the intent and pro visions o f 
applicable laws and regulations. I f  the final 
request is approved by the comm issioner, the 
commissioner will notify the regional association 
by letter and take the actions described in sec. 
40(a) o f this chapter.

(d) I f  an initial or final request is disapproved 
by the commissioner, he will notify  the regional 
association o f the reasons for the disapproval. 
(E ff. 5/24 /78 . Reg. 66)

Au thority : AS 16 .10 .5 10 (4 )  
AS 16 .10 .5 3 0

3 AAC  88.040. CO LLECT IO N  OF 
ASSESSM EN T , (a) Upon approval o f a final 
request,_ from _  a regional association , the 
commissioner will give notice, o f  the 
implementation o f an assessment. Notice w ill be 
published in advance o f the effective date at 
least twice in a newspaper o f general circulation 
in the area o f assessment. The notice w ill specify 
the area in which the assessment will be 
effective , the rate(s) o f  the assessment, the 
effective date, the purpose o f  the assessment, 
persons and species subject to the assessment, 
co llection procedures, procedures for forwarding 
funds co llected , and other details with respect to 
implementation o f the assessment. The 
commissioner w ill, in his d iscretion , use other 
means to inform the public o f  a forthcom ing

assessment if  he considers it necessary to reach 
persons who will be affected by it.

(b) Buyers o f salmon shall co llect, deduct, or 
w ithhold the assessment from fishermen at the 
time they purchase salmon or initiate a 
transaction to purchase salmon from a
fisherman. For purposes o f this section ,
completion o f a fish ticket constitutes in itiation 
o f a transaction. Any subsequent consideration 
paid to fishermen for salmon taken is subject to 
the assessment and the appropriate amount must 
be collected and forwarded in accordance w ith 
the provisions o f this section.

(c) Buyers o f salmon shall accumulate
assessment funds collected and shall forward
those funds to the applicable trust account at - 
times or intervals specified by the commissioner.

(d) Buyers o f salmon shall keep records o f  
assessment funds collected and forwarded 
(including the sources o f  those funds) in a 
manner recommended by the regional 
association and approved by the commissioner. 
The commissioner w ill, in his dis- /etion , inspect 
and audit those records at any time consistent 
with AS 16 .0 5 .8 15 . A regional association may 
request an inspection o f  assessment funds 
records by the comm issioner, except that the 
cost o f  the inspection shall be borne by the 
association and the association shall not have 
access to individual financial records o f 
fishermen and buyers o f salmon.

(e) The commissioner w ill, in his d iscretion , 
require regional associations to include in their 
annual financial reports specified information 
relating to their participation in an assessment 
program. (E ff . 5/24/78 , Reg. 66)

Authority : AS 16 .10 .4 70 (6 ) 
A S  16 .10 .5 10 (4 )  
AS 16 .10 .5 3 0

3 AAC 88.050. SUBM ISSION  OF IN IT IA L  
AND F IN A L  REQ U ESTS . Regional associations 
shall submit initial and final requests for the 
institution o f an assessment and related 
documents to the Division o f Business Loans 
Department o f Commerce and Econom ic 
Development, Pouch 1), Jun eau , Alaska 9981 1 . 
(E ff. 5/24 /78 , Reg. 66)

Authority : AS 16 .10 .5 10 (4 )
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3 AAC 88.060. PRIOR ACTION BY A 
REGIONAL ASSOCIATION. A regional 
association which has taken action relating to 
the institution of an assessment before the 
effective date of this chapter, which action is 
determined by the commissioner to be in 
substantial conformity with provisions of this 
chapter, will, in the discretion of the 
commissioner, be considered to have complied 
with all or part of this chapter for purposes of 
its application. (Eff. 5/24/78, Reg. 66) 

Authority: AS 16.10.510(4)
Sec. 18, ch 154, SLA 1977

3 AAC 88.900. DEFINITIONS. As used in this 
chapter

(1) “ commissioner” means the commissioner 
of commerce and economic development or his 
designee; and

(2) “buyer of salmon” means any person, 
company, firm, partnership, or other 
organization or entity which purchases 
unprocessed salmon from the holder of a permit 
issued under AS 16.43 when such salmon were 
taken from an area in which an assessment is in 
effect. (Eff. 5/24/78, Reg. 66)

Authority: AS 16.10.510(4) 
AS 16.10.530

PART 8. MISCELLANEOUS

Chapter 
90. Emergency Rent Review

CHAPTER 90.
EMERGENCY RENT REVIEW

Section 
10. Application of chapter
20. Procedure for increase in rent
30. Rental complaints by tenants
40. Notice of filing a complaint
50. Retroactivity
60. Emergency Rent Review Board
70. Operation of the board
80. Hearings on rent complaints
85. Hearings or: evictions
90. Objections to adverse recommendations 

100. Orders of commissioner of commerce 
and economic development

110 . Standard for review of proposed 
increases in rent 

115 . Procedure for eviction
120. (Repealed)
125. Eviction complaints by tenants
130. Retaliatory conduct prohibited
140. No waiver of rights
145. Standard of review for evictions 
150. Definitions

3 AAC 9 0 .0 1 0 . APPLICATION OF CHAPTER. 
Tliis chapter applies to all residential housing 
accommodations, as defined in sec. 150 of tliis 
chapter, if the property is located in an area 
declared by the governor to be in a state of 
housing emergency, pursuant to AS 3 4 .0 6 .0 2 0 . 
Except as provided in sec. 115 of this chapter, 
nothing in this chapter affects application of the 
Uniform Residential Landlord and Tenant Act 
(AS 3 4 .0 3 ) .  The following arc exempt from the 
provisions of this chapter:

(1) the first rent assessed and collected upon 
the initial occupancy of a residential housing 
accommodation;

(2) evictions from or rent charged for 
transient occupancy in hotels, motels, and 
motor inns, as defined in sec. 150 of this 
chapter;

( 3 )  evictions from or rent charged in federal

3-176.3
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CH APTER  40. 
P R IV A T E  N O N PRO FIT  
SALM ON H A T C H ER IE S

Article
1 .  General
2 . Special Harvest Areas

A R T IC L E  1 .
G E N E R A L

Section
5. General

10 . M odifications o f applicable regulations
15 . Prohibitions

5 AAC  40 .005. G E N E R A L , (a) The harvest o f  
salmon inhabiting the water o f the state, 
regardless o f  whether the salmon are naturally or 
artific ia lly propagated, may be conducted on ly 
pursuant to  regulations adopted by the Board o f 
Fisheries.

(b) The harvest o f salmon returning to a 
private nonprofit salmon hatchery will be 
governed by regulations adopted by the Board 
o f Fisheries. The board w ill, in its d iscretion, 
develop harvesting regulations after review o f 
the harvest plans or other materials, information 
and testim ony ( if  any) presented by the regional 
associations, hatchery operators, the 
Department o f Commerce and Econom ic 
Development, fishermen and other interested 
parties.

(c) Where hatchery returns enter a terminal 
location and can be harvested without 
sign ificantly affecting wild stocks, a special 
harvest area will be designated and described by 
regulation adopted by the board. The board w ill, 
in its d iscretion , adopt additional regulations 
applicable to other matters necessary to 
accomplish the harvest in an orderly manner.

(d) A private nonprofit hatchery permit holder 
and his agents, contractees, and employees may 
harvest salmon for the hatchery on ly  in the 
applicable special harvest area. This docs not 
prevent a special harvest area from being open to 
commercial, sport, or subsistence fishing or any 
combination thereof to the extent provided in 
regulations adopted and orders issued under this 
chapter. Harvesting o f salmon within the special 
harvest area, whether by the hatchery operator

5 AAC  40.005 
5 AAC  4 0 .0 10

or the common property fisheries, will be 
opened and closed by regulation or emergency 
order.

(e) Special harvest area boundaries set out in 
this chapter may be altered by emergency order 
i f  necessary for proper management o f  natural 
stocks and hatchery stocks.

(f) Hatchery perm it holders, their agents, 
contractees, and em ployees shall com p ly w ith all 
terms and conditions o f the hatchery perm it, 
applicable regulations and orders, and any 
additional requirements imposed by the 
commissioner to implement this chapter.

(g) Agents, contractees, and employees o f  a 
hatchery perm it holder may harvest salmon for 
the hatchery in the special harvest area on ly i f  in 
pos" ssion o f  a written authorization from the 
hatchery permit holder and pursuant to its 
terms. The activities o f  persons in a special 
harvest area who are not a hatchery permit 
holder or an agent, contractee, or em ployee o f 
the holder acting under the terms o f a written 
authorization are governed by regulations 
governing com m ercial, sport, and subsistence 
fishing.

Authority : A S  16 .05 .050  
A S  16 .05 .060
A S  16 .0 5 .2 5 1 ( 2 ) - ( 7 )  and ( 12 )  
A S  16 .05 .9 20  
AS 16 .10 .4 2 0 -4 4 0

5 AAC 4 0 .0 10 . M O D IF ICAT IO N S O F 
A P P L IC A B LE  R EG U LA T IO N S , (a) Hatchery 
permit holders shall, with respect to salmon 
harvested by them (or their agents, contractees, 
or employees), com ply w ith applicable 
provisions o f  5 AAC  39 .130 (a) and- (b) -a s  
though they were a purchaser o f  fish.

(b) Hatchery permit holders harvesting salmon 
within a special harvest area, to the exten t those 
salmon are used as egg sources for brood stock , 
will be exempted by the comm issioner from the 
provisions o f AS 16 .05 .8 3 1 if  the permit holder 
so requests. The comm issioner may condition 
the exemption on terms he considers necessary 
to carry out the intent o f AS 1 6 .0 5 .8 3 1.

(c) Hatchery permit holders conducting a 
hatchery harvest o f  salmon w ithin a special 
harvest area are exempt from the provisions o f 5 
AAC 39.290.
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(d) Fishermen taking salmon in a special 
harvest area under authorization from the 
hatchery permit holder and operating under an 
interim-use permit arc exempt from the 
provisions o f 5 AAC  39 .12 0 .

A u thority : AS 16 .05 .050 
AS 16 .05 .060
A S  16 .0 5 .2 5 1(2 )—(7) and ( 12 )  
AS 16 .05 .8 3 1 
AS 16 .05 .920  
A S  16 .10 .4 2 0 -4 4 0

5 AAC  4 0 .0 15 . PRO H IB IT IO NS . It is unlawful 
for any person to violate the provisions o f  this 
chapter.

A u thority : AS 16 .05 .050 
AS 16 .05 .060
AS 16 .0 5 .2 5 1(2 )—(7) and ( 12 )  
AS 16 .05 .8 3 1 
AS 16 .05 .920 
AS 16 .10 .4 2 0 -4 4 0

A R T IC LE  2.
S P EC IA L  H A R V EST  A R EA S

Section
30 . Sheldon Jackson  Special Harvest Area
35 . Prince W illiam Sound Aquaculture 

Corporation Special Harvest A re a -  
San Jo an

5 AAC  40 .030 . SHELDON JAC KSO N  
S P EC IA L  H A R V EST  A R E A , (a) There is 
established under the provisions o f sec. 5 o f  this 
chapter the Sheldon Jackson  Special Harvest 
Area, consisting o f all water o f Crescent Bay and 
Eastern Anchorage enclosed by a line beginning 
at the northern end o f John  O’Connel Bridge 
and proceeding to the south end o f the bridge, 

. th en .ta  the northeasternmost points o f A lcutski 
Island , Turning Island, Kutkan Island, Morne 
Island and Twin Islands, then to the 
westernmost points o f Ring Island and o f Dove 
Island , then west to the southeastern corner o f 
Cannon Island.

(b) A hatchery permit holder harvesting 
salmon within the special harvest area is exempt 
from the provisions o f 5 AAC  3 3 .3 10 . Fishing 
pcric is for the hatchery permit holder will be 
opened and closed by emergency order by gear 
type.

(c) Notw ithstanding 5 AAC  33 .330 , legal gear

for hatchery perm it holders is a purse seine. 
However, if  the comm issioner determ ines that 
purse seine gear is unavailable to the hatchery 
permit holder or i f  the use o f  purse seines only 
would jeopardize the financial so lvency o f the 
corporation , the commissioner may open the 
special harvest area for hatchery harvest with 
beach seine or hand purse seine.

Authority : AS 16 .05 .050  
AS 16 .05 .060
AS  16 .0 5 .2 5 1( 2 ) - ( 7 )  and ( 12 )  
AS 16 .05 .9 20  
A S  16 .10 .4 2 0 -4 4 0

5 AAC 40 .035 . PR IN C E  W ILL IA M  SOUND 
A Q U AC U LTU RE  CO RPO RAT IO N  SPEC IA L  
H A R V EST  A R E A  -  SAN JU A N , (a) There is 
established the P/ince W illiam Sound 
Aquaculture Corporation Special Harvest Area -  
San Ju an  consisting o f all water o f  Sawm ill B ay , 
Evans Island , west o f  148 ° 0 1 '  50" W. long.

(b) A hatchery perm it holder h arvestrg  
salmon within the special harvest area is exem pt 
from the provisions o f 5 AAC  2 4 .3 10 -3 2 0  and 
5 AAC 24 .350 (15 ) , excep t as may be 
specifically provided by emergency order. The 
hatchery permit holder may harvest salmon 
within the special harvest area by purse seines 
seven days per week from 6 :00 a .m . Ju ly  J.7 
through 6 :00  p .m . September 15  unless closed 
or modified by emergency order.

(c) Notw ithstanding 5 AAC  24 .330 , legal gear 
for the hatchery permit holder in the special 
harvest area is a purse seine. However, i f  the 
commissioner determ ines that purse seine gear is 
unavailable to the hatchery permit holder or if  
the use o f  purse seines on ly would jeopardize 
the financial so lvency o f the corporation , the 
commissioner may open the special harvest area 
for hatchery harvest with beach seine or hand 
purse seine.

Authority : AS 16 .05 .050  
A S  16 .05 .060
AS  16 .0 5 .2 5 1(2 )  -(7 ) and ( 12 )  
AS 16 .05 .9 20  
AS 16 .10 .4 2 0 -4 4 0
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