


M a rc h  2 4 , 1977

T h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n ,  a t  t h e i r  r e g u l a r  m e e t i n g  o f  
M a r c h  23, 1977, e m p h a t i c a l l y  e n d o r s e s  t h e  D E F E A T  o f  S C R  13, S C R  14 
f o r  t h e  f o l l o w i n g  r e a s o n s ;
1. T h e  r e m o v a l  o f  s u c h  r e g u l a t i o n s  w o u l d  c r e a t e  i n c o n s i s t e n c i e s  

t h r o u g h  o u t  t h e  e n t i r e  r e i m b u r s e m e n t  s y s t e m ,  p a r t i c u l a r l y  w i t h  
r e g a r d  t o  M e d i c a r e ,  M e d i c a i d  a n d  G e n e r a l  R e l i e f  M e d i c a l  A s s i s t a n c e .

2. T h e  m a n d a t e  o f  t h e  p e o p l e  f o r  c o s t - c o n s c i o u s n e s s  a n d  c o s t - c o n t a i n m e n t  
i n  t h e  p r o v i s i o n  o f  h e a l t h  s e r v i c e s  w o u l d  b e  d i r e c t l y  v i o l a t e d  i f  
t h e s e  r e s o l u t i o n s  w a r e  t o  b e  a d o p t e d .

3. E x i s t i n g  r e g u l a t i o n s  c l e a r l y  d e f i n e  a l l o w a b l e  a n d  nonr-allowable 
c o n s t r u c t i o n  c o s t s  u n d e r  H i l l - B u r t o n  o n  t h e  b a s i s  o f  t h e i r  
l e g i t i m a t e  a n d  d i r e c t  r e l a t i o n s h i p  t o  f a c i l i t y  c o n s t r u c t i o n  c o s t s .  

A d d i n g  t o  t h e  l i s t  o f  a l l o w a b l e  c o s t s  a d d s  to  t h e  d o l l a r  a m o u n t  
t h a t  t h e  t a x p a y e r  w i l l  p a y  T W I C E :  f i r s t  i n  g e n e r a l  t a x e s  t o  s u p p o r t  
c o n s t r u c t i o n  u n d e r  r e v e n u e  s h a r i n g ,  a n d  s e c o n d l y  a s  a p a r t  o f  t h e
a m o r t i z e d  c o s t s  b u i l t  i n t o  t h e  d a i l y  b e d  r a t e  t h r u  d e p r e c i a t i o n  
(MOTE; t h e  d a i l y  b e d  r a t e  is p a i d  a  T H I R D  t i m e  u n d e r  M e d i c a r e ,

. M e d i c a i d  a n d  G e n e r a l  R e l i e f  A s s i s t a n c e  b y  the t a x p a y e r s . )
4. L o c a l  d e t e r m i n a t i o n  o f  a p p l i c a b l e  b e d s  a n d  p r o p e r l y  c e r t i f i e d  

c o n s t r u c t i o n  e f f o r t s  is n e c e s s a r y  i f  p l a n n i n g  is t o  h a v e  a n y  e f f e c t  

o n  c o s t  c o n t a i n m e n t .
P o s i t i o n  p a p e r  t o  follow..

S i g n e d :

A d r i a n  B a r b e r ,  C h i r o p r a c t o r
B e n  R a r r e r r a ,  V i c e  P r e s i d e n t  N a t i o n a l  B a n k  o f  A l a s k a  
J o s e p h  O ’G o r m a n ,  U n i v e r s i t y  o f  A l a s k a ,  A n c h o r a g e  
J i m  L e w i s ,  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  
J u l i e  K i t k a ,  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  
D a l i a  W o l v e r t o n ,  H o u s e w i f e  
E d n a  A d r i a n ,  S e n i o r  C i t i z e n
R o s e  A n d e r s o n ,  C o u n s e l o r ,  M c L a u g h l i n  Y o u t h  C e n t e r  
K e i t h  B r o v m 3b e r ^ e r ,  M . D .  , I n t e r n i s t  P r o v i d e n c e  H o s p i t a l  
B o n n i e  M c G e e ,  C h a i r m a n  M u n i c i p a l  H e a l t h  C o m m i s s i o n ,  H o u s e w i f e  
B e t t y  P a y e s ,  S c h o o l  N u r '  '
L o i s  K i e h l ,  N u t r i t i o n i s t
C y n t h i a  M e i n k e , H o u s i n g  R e f e r r a l  C o u n s e l o r
S h a r o n  S c h m i d t ,  T e a c h e r
L i z  J a c k s ,  A d m i n i s t r a t i v e  O f f i c e  C . E . T . A . ,  M u n i c i p a l i t y  o f  A n c h o r a g e  
K e n t  A u t o r ,  M a n a g e m e n t  C o u n a u l t a n t  
C h r i s t i e  H o k e ,  N u r s e
D i d d y  H i t c h i n s ,  P r o f e s s o r  U n i v e r s i t y  o f  A l a s k a ,  A n c h o r a g e  
P a t r i c i a  Y e n n e y ,  M e d i c a l  L i b r a r i a n
M a r v  J a n z a n ,  Ex. D i r e c t o r  P r o f e s s i o n a l  S t a n d a r d s  R e v i e w  O r g a n i z a t i o n / A l a s k a  
C h a r l e s  R i g d e n ,  A s s o c i a t e  A d m i n i s t r a t o r  A l a s k a  H o s p i t a l  a n d  M e d i c a l  C e n t e r



1. S C R  13
2. S C R  14
3. A S  4 3 . 1 8 . 0 1 0 ( h )
4. A S  4 3 . 1 8 . 0 1 0 ( j )
5. 19 AAC 3 0 . 0 2 0 ( 9 ) (C)(D)
6. 19 A A C  3 0 . 1 4 0 ( 3 )
7. A G ' s  l e t t e r  to D e p t  of H E SS, 8 / 2 8 / 7 2 ,  a p p r o v i n g  

H E S S ' s  u s e  of H i l l - B u r t o n  Regs, as a g u i d e l i n e
in d e t e r m i n i n g  " t o t a l  p r o j e c t  c o s t s "  re: A S 4 3 . 1 8 . 0 1 0 ( j )

8. A S  4 3 . 1 8 . 1 0 0
9. A S  4 3 . 1 8 . 3 0 0

10. A S  4 6 . 0 3 . 0 3 0
11. H i l l - B u r t o n  R e g u l a t i o n s
12. M e m o  t o  C h a i r m a n ,  S e n a t e  C & R A  f r o m  AA, S e n a t e  C & R A  

p l u s  a t t a c h m e n t s  1 - 1 4

I N D E X

A T T A C H M E N T S

#  1 SB 42

#  2 C S S B  42 (Local G o v e r n m e n t )

#  3 C S S B  42 (HEW)

#  4 C S S B  42  (Fina n c e )

#  5 H C S  C S S B  42

#  6 C S S B  42 ( F i n a n c e )  a m  H

# 7 H C S S B  383 a m  H, p . 10, li n e  26, Ch 71, S L A  72

#  8 H B  42, p . 2, l i n e  14

#  9 C S H B  42, p . 2, l i n e  11
# 1 0 C S H B  42 (HESS) p . 2, li n e  13

# 1 1 C S H B  42 ( F i n a n c e )  p . 2, l i n e  8
# 1 2 C S H B  42 ( F i n a n c e )  a m  S, p . 2, line 11, Ch  87,
#13 C h  127, S L A  1 9 7 4
# 1 4 C h  265, S L A  1 9 7 6
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T h e  H o n o r a b l e  F r e d e r i c k  M c G i n n i s  

C o m m i s s i o n e r
D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  

S e r v i c e s  
J u n e a u ,  A l a s k a  9 9 8 0 1

D e a r  C o m m i s s i o n e r  M c G i n n i s :

to p  p  e o y jo

2101 I T ,135

II f t  H r !  t  P  »-J 1- Jb t j  ^  f|j Ivy ;

Y o u  h a v e  a s k e d  o u r  o p i n i o n  o f  w h e t h e r  y o u r  p r e s e n t  
m e t h o d  o f  d e t e r m i n i n g  " t o t a l  p r o j e c t  c o s t s "  o f  e l i g i b l e  m e d i ­
c a l  c o n s t r u c t i o n  b y  r e l y i n g  o n  p r o m u l g a t i o n s  o f  t h e  D e p a r t ­
m e n t  o f  H e a l t h ,  E d u c a t i o n  a n d  W e l f a r e  p u r s u a n t  t o  T i t l e  V I  
o f  t h e  P u b l i c  H e a l t h  S e r v i c e s  A c t  as a m e n d e d ,  m e e t s  t h e  r e ­
q u i r e m e n t s  o f  A S  l|3.l8.010(j) . It is o u r  o p i n i o n  t h a t  t h e  
u s e  o f  t h e s e  p r o m u l g a t i o n s  is w i t h i n  t h e  s c o p e  o f  y o u r  d i s ­
c r e t i o n  i n  t h e  a d m i n i s t r a t i o n  o f  t h i s  p r o g r a m .

A S  J l S . l B . O l O C j ) s t a t e s  as f o l l o w s :
•

I f  c o n s t r u c t i o n  o f  a f a c i l i t y  b e g a n  a f t e r  
J a n u a r y  1, 1 9 6 8  a n d  s t a t e  m a t c h i n g  a i d  f o r  
c o n s t r u c t i o n  a p p r o v e d  f o r  p a y m e n t  to t h e  l o c a l  

g o v e r n m e n t  o r  o t h e r  f a c i l i t y  s p o n s o r  c o n s t i t u t e s  
l e s s  t h a n  25 p e r  c e n t  o f  t h e  t o t a l  p r o j e c t  c o s t .  
t h e  s t a t e  s h a l l  p a y  t o  t h e  l o c a l  g o v e r m e n t  or 
o t h e r  f a c i l i t y  s p o n s o r  e a c h  f i s c a l  y e a r  a  s u m  
e q u a l  t o  $ 2 , 5 0 0  a b e d  f o r  t h e  m a x i m u m  n u m b e r  o f  
b e d s  p r o v i d e d  f o r  i n  t h e  c o n s t r u c t i o n  d e s i g n  of. 
t h e  f a c i l i t y .  S t a t e  a i d  p r o v i d e d  f o r  i n  t h i s  
s u b s e c t i o n  s h a l l  c o n t i n u e  u n t i l  t h e  l o c a l  g o v e r n ­
m e n t  o r  o t h e r  f a c i l i t y  s p o n s o r  h a s  r e c e i v e d  a n  
a m o u n t  w h i c h ,  c o m b i n e d  w i t h  s t a t e  m a t c h i n g  m o n e y  
f o r  c o n s t r u c t i o n  o f  t h e  f a c i l i t y ,  e q u a l s  25 p e r  
c e n t  o f  t h e  t o t a l  p r o j e c t  c o s t . N o  f u n d s  r e c e i v e d  
f o r  c o n s t r u c t i o n  s h a l l  b e  u s e d  f o r  any o t h e r  
p u r p o s e .  ( E m p h a s i s  a d d e d )

A s  A S  1|3.18. 0 1 0 ( j ) is t h e  s t a t e  c o u n t e r p a r t  o f  T i t l e  
V I  o f  t h e  P u b l i c  H e a l t h  S e r v i c e s  A c t ,  lJ2 U S C A  2 0 1  e t  s e q . ,  it i s  
a p p r o p r i a t e  t h a t  y o u  m a y  foDim.r s t a n d a r d s  p r o m u l g a t e d  i n  i n t e r­
p r e t a t i o n  o f  t h a t  A c t .  T o  r e a d  t h e  t e r m  " t o t a l  p r o j e c t  c o s t s "
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as u s e d  i n  A S  4 3 . 1 8 . 0 1 0  (j) l i t e r a l l y  w o u l d  m e a n  a l l o w i n g  a l l  

c o s t s  e v e n  i f  l a v i s h ,  w a s t e f u l  o r  i l l e g a l .  S i n c e  c l e a r l y  t h a t  
c o u l d  n o t  h a v e  b e e n  w h a t  w a s  i n t e n d e d  w h e n  t h e  l e g i s l a t u r e  e n a c t e d  
t h i s  s e c t i o n ,  y o u r  d e p a r t m e n t  h a s  t h e  i m p l i e d  d u t y  t o  a l l o w  o n l y  
t h o s e  c o s t s  w h i c h  a r e  i n  l i n e  w i t h  t h e  s t a t u t o r y  p u r p o s e  o f  t h i s  
s e c t i o n .  I n  t h i s  c a s e ,  s i n c e  n o  s t a t u t o r y  g u i d e l i n e s  a r e  s e t  
o u t ,  y o u  h a v e  b r o a d  d i s c r e t i o n  co d e f i n e  t h e  m e a n i n g  o f  s u c h  
t e r m s  i n  a c c o r d a n c e  w i t h  t h e  s t a t u t o r y  p u r p o s e .  N a t u r a l l y  t h e n ,  
t h e s e  r u l e s  o f  t h e  D e p a r t m e n t  o f  H e a l t h ,  E d u c a t i o n  a n d  W e l f a r e ,  
i n t e r p r e t i n g  42 U S C A  2 0 1  e t  s e g . , m a y  b e  u s e d  t o  a s s i s t  y o u  i n  
d e f i n i n g  t h e  m e a n i n g  o f  t h e s e  s t a t u t o r y  t e r m s .  I n  t h i s  c a s e ,

' h o w e v e r  e v e n  m o r e  e v i d e n c e  o f  t h e  l e g i s l a t u r e ' s  i n t e n t i o n  i n  
p a s s i n g  A S  4 3 . 1 8 . 0 1 0 (j) c a n  b e  s e e n  b y  l o o k i n g  a t  s i m i l a r  s t a t e  
g r a n t s  f o r  o t h e r  p u r p o s e s .

A S  4 3 . 1 8 . 1 0 0  g r a n t i n g  a i d  f o r  s c h o o l  c o n s t r u c t i o n  g o e s  
i n t o  g r e a t  d e t a i l  t o  s p e c i f i c a l l y  p r o v i d e  f o r  t h e  m e a n i n g  o f  
" c o s t s  o f  s c h o o l  c o n s t r u c t i o n . *  AS  4 3 . 1 8 . 1 0 0 ( f ) ( 2 ) .  S i n c e  n o  
m e n t i o n  o f  t h e s e  i t e m s  i s  m a d e  ix  AS 4 3 . 1 8 . 0 1 0  (j) i t  is  r e a s o n a b l e  
t o  a s s u m e  t h a t  t h e y  w e r e  n o t  i n t e n d e d  t o  b e  i n c l u d e d  i n  t h e  c o m p u ­
t a t i o n  o f  " t o t a l  c o s t "  u n d e r  t h a t  s e c t i o n  a n d  t h i s  i s  t h e  g e n e r a l  • 
e f f e c t  o f  f o l l o w i n g  t h e  F e d e r a l  r e g u l a t i o n s .

S i m i l a r l y  i n  A S  4 3 . 1 8 . 3 0 0  p r o v i d i n g  g r a n t s  f o r  t h e  c o n s t r u c­
t i o n  o f  C o m m u n i t y  F a c i l i t i e s ,  e x p r e s s  a l l o w a n c e  is  m a d e  f o r  t h e  
c o s t  o f  " f e a s i b i l i t y  s t u d i e s " .  T h i s  t e r m  is u n n e c e s s a r y  i f ' " c o s t  
o f  c o n s t r u c t i o n "  w e r e  t c  b e  r e a d  literally;. A g a i n ,  s i n c e . n o  
s i m i l a r  l a n g u a g e  i s  i n c l u d e d  in A S  4 3 . 1 8 . 0 1 0 (j) i t  c a n  b e  a s s u m e d  
t h a t  t h e s e  c o s t s  w e r e  a l s o  n o t  t o  b e  i n c l u d e d .

F i n a l l y ,  i n  A S  4 5 . 0 3 . 0 3 0 ( b )  p r o v i d i n g  f u n d s  f o r  t h e  c o s t  
o f  w a t e r  s y s t e m s ,  i t  i s  p r o v i d e d  t h a t  t h e  a m o u n t  r e c e i v e d  i s  c o m ­
p u t e d  o n  t h e  b a s i s  o f  t h o s e  c o s t s  " n o t  b o r n e  b y  t h e  f e d e r a l  g o v e r n ­

m e n t " .  In  t h i s  c a s e ,  t h e  r e g u l a t i o n s  y o u  a r e  r e l y i n g  o n  i n  e f f e c t  
s p e c i f i e s : ' t h o s e  c o s t s  w h i c h  w i l l  n o t  b e  b o r n e  b y  t h e  f e d e r a l  g o v e r n ­
m e n t .  I f  i t  w e r e  t h e  l e g i s l a t u r e ' s  i n t e n t i o n  i n  p a s s i n g  A S  4 3 . 1 8 .  
0 1 0  (j) t o  p i c k  u p  t h o s e  c o s t s  n o t  b o r n e  b y  t h e  f e d e r a l  g o v e r n m e n t ,  
i t  w o u l d  h a v e  a d d e d  a  s i m i l a r  p h r a s e  t o  t h a t  in  A S  4 6 . 0 3 . 0 3 0 ( b ) ,  
p a r t i c u l a r l y  a s  t h e s e  t w o  s e c t i o n s  w e r e  b e f o r e  t h e  l e g i s l a t u r e  
d u r i n g  t h e  s a m e  s e s s i o n  a n d  w e r e  p a s s e d  w i t h i n  a f e w  d a y s  o f  o n e  
a n o t h e r .

I n  c o n c l u s i o n ,  i t  i s  w i t h i n  t h e  s c o p e  o f  y o u r  a d m i n i s t r a t i v e  
d i s c r e t i o n  t o  u t i l i z e  t h e  g u i d e l i n e s  p r o m u l g a t e d  b y  t h e  D e p a r t m e n t  
o f  H e a l t h ,  E d u c a t i o n  a n d  W e l f a r e  in d e f i n i n g  t h e  t e r m  " t o t a l  p r o ­
j e c t  c o s t "  o f  e l i g i b l e  m e d i c a l  f a c i l i t i e s  u n d e r  t h e  p r o v i s i o n s  o f  
A S  4 3 . 1 8 . 0 1 0 ( j ) .

V e r y  t r u l y  y o u r s ,

J O H N  E. H A V E L O C K  
A T T O R N E Y  G E N E R A L

A s s i s t a n t  A t t o r n e y  G e n e r a l

P A M :s s



TO: S e n a t o r  O r s i n i
C h a i r m a n  
S e n a t e  C & R A

D A T E :  M a r c h  9, 19 7 7

F R O M :  P a u l  C o n g e r
A.A.
S e n a t e  C & R A

RE: S C R  13, S C R  14
19A A C  3 0 . 0 2 0 ( 9 ) ( C )  
1 9 A A C  3 0 . 0 2 0 ( 9 ) (D) 
1 9 A A C  3 0 . 1 4 0 ( 3 )

T h e  c o n c e p t  to p r o v i d e  r e v e n u e  s h a r i n g  m o n e y  t o  t h o s e  c o n­
s t r u c t i n g  h o s p i t a l  f a c i l i t i e s  f o r m a l l y  e m a n a t e d  in  S B 4 2 ,
1971. T h e  f o l l o w i n g  is a h i s t o r y  o f  t h a t  b i l l  a n d  s u b s e q u e n t  
a m e n d m e n t s  t o  it.

S B  42 (S e e  A t t a c h m e n t  1)
T h e  B i l l  w a s  o r i g i n a l l y  i n t e n d e d  to c r e a t e  a l o a n / g r a n t  f u n d  
t o  b e  e s t a b l i s h e d  a n d  a d m i n i s t e r e d  i n  t h e  D e p a r t m e n t  of 
H e a l t h .  It w o u l d  c r e a t e  a r e v o l v i n g  l o a n  (5% i n t e r e s t )  a n d  
g r a n t  f u n d s  to m a k e  p a y m e n t s  to l o c a l  g o v e r n m e n t s , n o n  
p r o f i t  c o r p o r a t i o n s  a n d  n o n  p r o f i t  s p o n s o r s  f o r  t h e  a c q u i s i­
tion, c o n s t r u c t i o n ,  m o d e r n i z a t i o n ,  a n d  o t h e r  c a p i t a l  i m p r o v e­
m e n t s  o f  h o s p i t a l s  a n d  r e l a t e d  h e a l t h  f a c i l i t i e s .  A  g r a n t  
w o u l d  b e  p r o v i d e d  i f  it h a d  b e e n  d e t e r m i n e d  b y  t h e  c o m m i s­
s i o n e r  o f  h e a l t h  t h a t  a l o c a l  g o v e r n m e n t ,  n o n  p r o f i t  c o r p o r a­
tion, o r  n o n  p r o f i t  s p o n s o r  w o u l d  h a v e  d i f f i c u l t y  in p a y i n g  
b a c k  a loan.

C S S B  4 2  (See A t t a c h m e n t  2)
L o c a l  G o v e r n m e n t  C o m m i t t e e  d r o p p e d  t h e  o r i g i n a l  b i l T s  s u g­
g e s t i o n  of  e s t a b l i s h i n g  a l o a n / g r a n t  f u n d  to b e  a d m i n i s t e r e d  
b y  t h e  D e p t ,  o f  H e a l t h  a n d  t r a n s f e r r e d  t h e  i s s u e  o f  p r o v i d i n g  
s t a t e  a s s i s t a n c e  f o r  h o s p i t a l  c o n s t r u c t i o n  c o s t  to C o m m u n i t y  
a n d  R e g i o n a l  A f f a i r s .  I n  t h e i r  v e r s i o n  of  th i s  b i l l ,  t h e y  
a d o p t e d  l a n g u a g e  t h a t  r e f l e c t s  s e c t i o n  (j) w h i c h  is c u r r e n t­
ly at i s s u e  h e r e .

A t  t h i s  s t a g e ,  t h e  p r o v i s i o n  d e a l i n g  w i t h  r e v e n u e  s h a r i n g  
f o r  c o n s t r u c t i o n  o f  h o s p i t a l s  w a s  a n  " i n  a d d i t i o n "  c l a u s e  to 
s e c t i o n  (h) w h i c h  t r e a t s  r e v e n u e  s h a r i n g  d o l l a r s  f o r  h o s p i ­
ta l s  a l r e a d y  in  o p e r a t i o n .

I n  t h i s  i n i t i a l  s t a g e  o f  t h e  b i l l ,  o n l y  l o c a l  g o v e r n m e n t s  
w e r e  to b e  r e c i p i e n t s  o f  t h i s  r e v e n u e  s h a r i n g  m o n e y  p e r ­
t a i n i n g  to c o n s t r u c t i o n  c o s t  a s s i s t a n c e  as i n d i c a t e d  b y  the 
f o l l o w i n g :

A S  4 3 . 1 8 . 0 1 0 ( h )  D u r i n g  e a c h  f i s c a l  y e a r  t h e  s t a t e  s h a l l  p a y  
to a n  o r g a n i z e d  b o r o u g h  or a c i t y  o u t s i d e  an  o r g a n i z e d  
b o r o u g h ,  in  w h i c h  a h e a l t h  f a c i l i t y  is o p e r a t e d .............

- 1 -



In  a d d i t i o n ,  if c o n s t r u c t i o n  o f  a f a c i l i t y  w a s  b e g u n  b y  
a l o c a l  g o v e r n m e n t  a l t e r  J a n u a r y  1, 1 9 6 B  a n d  s t a t e  m a t c h i n g  
a i d  f o r  c o n s t r u c t i o n  a p p r o v e d  t o r  p a y m e n t  to  t h e  l o c a l  g o v e r n­
m e n t  c o n s t i t u t e s  l e s s  t h a n  ~Z~5 p e r  c e n t  of t h e  t o t a l  pr o j  ect
cost, t h e  s t a t e  s h a l l  p a y  to t h e  l o c a l  g o v e r n m e n t  d u r i n g  
e a c h  f i s c a l  y e a r  a s u m  e q u a l  t o  $ 5 , 0 0 0  p e r  b e d  f o r  t h e  m a x i ­
m u m  n u m b e r  o f  b e d s  p r o v i d e d  f o r  in t h e  c o n s t r u c t i o n  d e s i g n  o f  
t h e  f a c i l i t y ,  u n t i l  t h e  l o c a l  g o v e r n m e n t  has r e c e i v e d  f r o m  
t h i s  a i d  a n  a m o u n t  w h i c h ,  c o m b i n e d  w i t h  s t a t e  m a t c h i n g  m o n e y  
f o r  c o n s t r u c t i o n  o f  t h e  f a c i l i t y ,  e q u a l s  25 p e r  c e n t  of t h e  
t o t a l  p r o j e c t  cost. S u m s  r e c e i v e d  b y  a l o c a l  g o v e r n m e n t  
u n d e r  t h i s  s u b s e c t i o n  s h a l l  b e  u s e d  f o r  e x p e n s e s  of  o p e r a t i o n ,  
m a i n t e n a n c e  o r  h e a l t h  s e r v i c e s  or f a c i l i t i e s ,  as t h e  l o c a l  
g o v e r n m e n t  d e t e r m i n e s .

A s  t h e  l a n g u a g e  i n d i c a t e s , t h e  k e y  c o m p o n e n t  t h u s  f a r  is 
l o c a l  g o v e r n m e n t .  ( N o t e  t h a t  t h e  n e x t  v e r s i o n  o f  t h i s  b i l l  
( C S S B  42  H E W )  w h i c h  c r e a t e s  a s e c t i o n  (j) w h i c h  a d d r e s s  t h e  
i s s u e  o f  r e v e n u e  s h a r i n g  f o r  h o s p i t a l  c o n s t r u c t i o n ,  e x t e n d s  
p o t e n t i a l  r e c i p i e n t s  of s e c t i o n  (j ) b e y o n d  l o c a l  g o v e r n m e n t  
t o  i n c l u d e  " o t h e r  s p o n s o r  f a c i l i t y " .  S o  w e  s t a r t  m o v i n g  
a w a y  f r o m  t h e  n o t i o n  t h a t  th i s  m o n e y  is to b e  a v a i l a b l e  o n l y  
f o r  l o c a l  g o v e r n m e n t s  e a r l y  in t h e  m a k e u p  of  t h i s  b i ll.

A t t e n t i o n  s h o u l d  a l s o  b e  d i r e c t e d  t o w a r d s  t h e  t e r m  " t o t a l  
p r o j e c t  co s t " .  T h i s  p h r a s e  s u s t a i n e d  i t s e l f  t h r o u g h  all t h e  
s t a g e s  o f  r e v i s i o n  a n d  t h e  w o r d  " t o t a l "  w a s  n o t  s u b s t i t u t e d  
w i t h  a n y  l a n g u a g e  t h a t  w o u l d  s u g g e s t  le s s  t h a n  t o t a l  p r o j e c t  
c o s t  i n  c o m p u t i n g  t h e  r e v e n u e  s h a r i n g  a l T o w a n c e  to b e  p r o­
vi d e d .  T h e  o n l y  r e s t r a i n i n g  l a n g u a g e  i n  t h i s  b i l l  r e g a r d i n g  
c o n s t r u c t i o n  c o s t  s t a t e s :  " N o  f u n d s  r e c e i v e d  f o r  c o n s t r u c­
ti o n  s h a l l  b e  u s e d  f o r  a n y  o t h e r  p u r p o s e . "

C S S B  4 2  (HEW) 1 9 7 1  (See A t t a c h m e n t  3)
HE W ,  r e c o g n i z i n g  t h a t  t h e y  w e r e  d e a l i n g  w i t h  t w o  s e p a r a t e  
i s s u e s ,  vi z .  h o s p i t a l s  i n  o p e r a t i o n  a n d  h o s p i t a l s  u n d e r  
c o n s t r u c t i o n ,  a m e n d e d  t h i s  b i l l  c r e a t i n g  s e c t i o n  (j) as a 
s u b s e q u e n t  s e c t i o n  to s e c t i o n  ( h ) . S e c t i o n  (h) c o n t i n u e s  to 
d e a l  w i t h  p r o v i d i n g  r e v e n u e  s h a r i n g  m o n e y  to an o r g a n i z e d  
b o r o u g h  or  a c i t y  o u t s i d e  a n  o r g a n i z e d  b o r o u g h  t h a t  h a s  
h o s p i t a l s  in o p e r a t i o n .  T h e n  s e c t i o n  (j) t r e a t s  the i s s u e  
o f  r e n d e r i n g  r e v e n u e  s h a r i n g  m o n e y  to o f f s e t  c o s t  r e l a t i v e  
to  t h e  c o n s t r u c t i o n  o f  h o s p i t a l s .  T h e  s a l i e n t  d i s p a r i t y  
b e t w e e n  s e c t i o n  (h) a n d  s e c t i o n  (j) (for o u r  p u r p o s e s )  is 
t h a t  t h e  c o m m i t t e e  d i d  n o t  r e l y  on t h e  s a m e  l a n g u a g e  th a t  
w a s  u s e d  in s e c  (h) i.e. " d u r i n g  e a c h  f i s c a l  y e a r  t h e  s t a t e  
s h a l l  p a y  to an o r g a n i z e d  b o r o u g h  or a c i t y  o u t s i d e  an 
o r g a n i z e d  b o r o u g h  in w h i c h  a h e a l t h  f a c i l i t y  is c p e r a t e d " ;  
o r  t h e y  d i d  n o t  l i m i t  t h e  r e c i p i e n t  of this m o n e y  s o l e l y  uo 
a l o c a l  g o v e r n m e n t  as w a s  p r o p o s e d  in C S S B  42, b u t  b r o a d e n e d  
t h e  l a n g u a g e  in s e c t i o n  (j) to s t a t e  " I f  c o n s t r u c t i o n  of a
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f a c i l i t y  b e g a n  a f t e r  J a n  1, 1968, a n d  s t a t e  m a t c h i n g  a i d  f o r  
c o n s t r u c t i o n  a p p r o v e d  f o r  p a y m e n t  to t h e  l o c a l  g o v e r n m e n t  or 
o t h e r  f a c i l i t y  s p o n s o r  ... of t h e  t o t a l  p r o j e c t  c o s t  ... the 
s t a t e  s h a l l  p a y  to t h e  l o c a l  g o v e r n m e n t  or o t h e r  f a c i l i t y  
s p o n s o r  ... S t a t e  a i d  p r o v i d e d  f o r  in t h i s  s u b s e c t i o n  s h a l l  
c o n t i n u e  u n t i l  t h e  l o c a l  g o v e r n m e n t  o r  o t h e r  f a c i l i t y  s p o n s o r  
h a s  r e c e i v e d  an  a m o u n t  w h i c h  . . . equals' 2571 o f  t h e  t o t a l  
p r o j e c t  cost.

It  w o u l d  a p p e a r  t h a t  i f  t h e  c o m m i t t e e  w a n t e d  t h e  p e t i t i o n e r  
f o r  c o n s t r u c t i o n  m o n e y  to b e  l i m i t e d  t o  an  o r g a n i z e d  b o r o u g h  
o r  a c i t y  o u t s i d e  an o r g a n i z e d  b o r o u g h ,  t h e y  w o u l d  h a v e  
a d o p t e d  t h i s  l a n g u a g e  a n d  m a d e  it a p p l i c a b l e  to s e c  (j) as 
w e l l  as s e c  ( h ) . H o w e v e r ,  t h e  c o m m i t t e e  d i d  n o t  l i m i t  s e c  
(j) ( d e a l i n g  w i t h  h o s p i t a l  c o n s t r u c t i o n )  to t h e s e  r e c i p i e n t s  
b u t  b r o a d e n e d  it t o  i n c l u d e  " l o c a l  g o v e r n m e n t  o r  o t h e r  
f a c i l i t y  s p o n s o r . "  It w a s  t h i s  l a n g u a g e  t h a t  r e m a i n e d  
t h r o u g h  t h e  l i f e  o f  the b i l l  a n d  b e c a m e  law.

A l s o  s e c t i o n  (j) r e t a i n s  t h e  l a n g u a g e  " t o t a l  p r o j e c t  c o s t "  
a n d  d o e s  n o t  q u a l i f y  th i s  t e r m  b y  i n s e r t i n g  a n y  l i m i t a t i o n s  
o n  w h a t  " t o t a l  p r o j e c t  c o s t "  e n t a i l s .  T h e  o n l y  r e s t r i c t i v e  
l a n g u a g e  in t h i s  s e c t i o n  is " n o  f u n d s  r e c e i v e d  f o r  c o n s t r u c­
t i o n  s h a l l  b e  u s e d  f o r  a n y  o t h e r  p u r p o s e " .

T h e  r e m a i n d e r  of  t h i s  b i l l  a m e n d s  s e c t i o n  (i) ( d e f i n i n g  a 
h e a l t h  f a c i l i t y )  t o  i n c l u d e  s e c t i o n s ( h )  a n d  (j) i n d i c a t i n g  
t h a t  t h i s  m e a n t  a h o s p i t a l  (or f a c i l i t y )  o w n e d  o r  o p e r a t e d  
o r  b o t h  b y  a l o c a l  government: or  b y  a n o n p r o f i t  c o r p o r a t i o n  
o r  o t h e r  n o n p r o f i t  s p o n s o r .

C S S B  42 ( F i n a n c e )  (See A t t a c h m e n t  4)
F i n a n c e  d r o p s  s e c t i o n  (h) f r o m  th i s  b i l l  a n d  j u s t  c o n c e n­
t r a t e s  o n  s e c t i o n  (j ). T h e  s a l i e n t  f e a t u r e  in  t h i s  v e r s i o n  
o f  t h e  b i l l  is t h a t  t h e  S e n a t e  F i n a n c e  C o m m i t t e e  a p p r o v e d  
t h e  l a n g u a g e  t h a t  e x p a n d e d  t h o s e  p e r m i t t e d  to r e a p  t h e  
b e n e f i t s  o f  t h e  b i l l  b e y o n d  l o c a l  g o v e r n m e n t  to i n c l u d e 
o t h e r  f a c i l i t y  s p o n s or. ( R e m e m b e r  in t h e  f i r s t  C S S B  4 ?  o n l y  
l o c a l  g o v e r n m e n t s  were? i n c l u d e d  to r e c e i v e  a s s i s t a n c e  w i t h  
h o s p i t a l  c o n s t r u c t i o n  cost, t h e n  in H E W ' s  v e r s i o n ,  t h e y  
i n c l u d e d  " o t h e r  f a c i l i t y  s p o n s o r "  in  c o n t r a s t  to " a n  o r ­
g a n i z e d  b o r o u g h  o r  a c i t y  o u t s i d e  a n  o r g a n i z e d  b o r o u g h  " t h a t  
w a s  u s e d  in s e c  ( h ) . T h e  S e n a t e  F i n a n c e  C o m m i t t e e  r e t a i n e d  
" o t h e r  f a c i l i t y  s p o n s o r " . )

In a d d i t i o n ,  t h e  " t o t a l  p r o j e c t  c o s t "  t e r m  is s t i l l  r e t a i n e d  
in the b i l l .  T h i s  h a s  e x i s t e d  t h r o u g h o u t  the t e n u r e  o f  t h i s  
b i l l  a n d  h a s  n o t  b e e n  d i l u t e d  or  p a r e d  at all.
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T h e  S e n a t e  F i n a n c e  C o m m i t t e e  d r o p p e d  s e c  (i) d e a l i n g  w i t h  
t h e  d e f i n i t i o n  o f  a h o s p i t a l  f a c i l i t y  b u t  it is p i c k e d  u p  
a g a i n  in H C S  C S S B  42 d i s c u s s e d  b e l o w :

H C S  C S S B  42 (See A t t a c h m e n t  5)
N o  c h a n g e  w a s  a d o p t e d  in t h i s  r e v i s i o n  t h a t  a p p l i e s  to 
" o t h e r  f a c i l i t y  s p o n s o r "  or  " t o t a l  p r o j e c t  cost".

I n  t h e  H o u s e  H E W  a n d  L o c a l  G o v e r n m e n t  C o m m i t t e e s  d e l i b e r a­
ti o n s ,  s e c  (2) is b r o u g h t  b a c k  i n t o  t h i s  b i l l  as s e c  (i) to 
i n c l u d e  b o t h  s e c s  (h) a n d  (j).

C S S B  42  ( F i n a n c e )  amll (CH 127 S L A  1971)
T h i s  f i n a l  v e r s i o n  of  t h e  b i l l  d o e s  n o t  c h a n g e  t h e  l a n g u a g e
r e f e r r i n g  t o  " o t h e r  f a c i l i t y  s p o n s o r "  or " t o t a l  p r o j e c t  
c o s t s "  a n d  is e n c l o s e d  h e r e w i t h  as A t t a c h m e n t  6.

S u b s e q u e n t  a m e n d m e n t s  w e r e  m a d e  to t h i s  s e c t i o n ,  h o w e v e r ,  
s u b s e c t i o n  (j ) w a s  u n t o u c h e d .

N e v e r t h e l e s s ,  s e c t i o n  (h) a n d  (i) b e c a m e 's u b j e c t s  of  r e v i ­
sion,  a n d  p e r t i n e n t  m o d i f i c a t i o n s  i n  s u b s e q u e n t  y e a r s  r e ­
g a r d i n g  s e c t i o n  (j) a r e  l i s t e d  b e l o w :

H C S S B  3 8 3  a m  H  (Ch 71, S L A  72) (See A t t a c h m e n t  7)
I n s e r t e d  t h e  f o l l o w i n g  l a n g u a g e  i n t o  s e c  (i) w h i c h  b e c a m e  
law: "(1) In (h) a n d  (j) of  t h i s  s e c t i o n  " h e a l t h  f a c i l i t y "  
o r  " f a c i l i t y "  i n c l u d e s  h o s p i t a l s  ... w h i c h  a r e  l i c e n s e d ,  
w h e n  r e q u i r e d  b y  t h e  s t a t e  u n d e r  A S  1 8 . 2 0 . 0 1 0  - 1 8 . 2 0 . 1 3 0  
( D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  d e a l i n g  w i t h
h o s p i t a l  r e g u l a t i o n s )  a n d  a r e  o w n e d  o r  o p e r a t e d  or b o t h  b y  a
l o c a l  g o v e r n m e n t  o r  b y  a n o n p r o f i t  c o r p o r a t i o n  o r  o t h e r  n o n  
p r o f i t  s p o n s o r ;  t h e  t e r m  e x c l u d e s  f a c i l i t i e s  o p e r a t e d  or 
w h o l l y  s u p p o r t e d  b y  t h e  s t a t e  or  the f e d e r a l  g o v e r n m e n t ,  a n d  
e x c l u d e s  n o n p r o f i t  f a c i l i t i e s l e a s e d  f r o m  p r i v a t e  p r o f i t -  
m a k i n g  g r o u p s  o r  c o r p o r a t i o n s " . T h i s  b e c a m e  l a w  in 1 9 7 2  b u t  
w a s  e x t r a c t e d  in  T 9 7 3  b y  C S H B  42  ( F i n a n c e )  a m  S d i s c u s s e d  
n e x t :

H B  42 ( I n t r o d u c e d  197 3 ) ,  ( A t t a c h m e n t  8, p . 2, l i n e  14)
A  b i l l  d e s i g n e d  to r e p e a l  a n d  r e - e n a c t  s e c  (h) a n d  (i) of  AS
4 3 . 1 8 . 0 1 0 .  I n  its o r i g i n a l  form, the b i l l  o m i t t e d  t h e  
l a n g u a g e  t h a t  b e c a m e  l a w  in 1 9 7 2  viz. " a n d  e x c l u d e s  n o n ­
p r o f i t  f a c i l i t i e s  l e a s e d  f r o m  p r i v a t e  p r o f i t - m a k i n g  g r o u p s  
o r  c o r p o r a t i o n s " .  H o w e v e r ,  in the L o c a l  G o v e r n m e n t  C o m m i t­
t e e ' s  v e r s i o n  o f  C S H B  42, (see A t t a c h m e n t  9, p . 2, l i n e  11), 
r e i n s e r t s  t h e  a b o v e  m e n t i o n e d  l a n g u a g e .  S u b s e q u e n t l y ,  in 
C S H B  4 2  (HESS) a f f i x e d  as A t t a c h m e n t  10, on  p . 2., l i n e  13, 
t h e y  r e v i s e d  th i s  s e c t i o n  to read:

- 4 -



(B) e x c l u d e s  n o n p r o f i t  f a c i l i t i e s  l e a s e d  f r o m  p r i v a t e  
p r o f i t - m a k i n g  g r o u p s  or  c o r p o r a t i o n s  o n l y  as to u s e  o f  
s h a r e d  r e v e n u e  f o r  c a p i t a l  i m p r o v e m e n t s  u n d e r  (j) o f  t h i s  
s e c t i o n ,  b u t  n o t  as to u s e  o f  s h a r e d  r e v e n u e  f o r  o p e r a t i n g  
e x p e n s e s  u n d e r  (h) o f  t h i s  s e c t i o n ;

T h e  F i n a n c e  C o m m i t t e e  ( C S H B  4 2 - F i n a n c e ) , ( a f f i x e d  as A t t a c h­
m e n t  11, p . 2, l i n e  8) i n  t h e i r  v e r s i o n  e l i m i n a t e d  t h e  a b o v e  
m e n t i o n e d  l a n g u a g e  a n d  o t h e r  l a n g u a g e  r e g a r d i n g  " e x c l u d e s  
n o n p r o f i t  f a c i l i t i e s  l e a s e d  f r o m  p r i v a t e ,  p r o f i t - m a k i n g  

g r o u p s  o r  c o r p o r a t i o n s . 1*

T h e  b i l l  w a s  i n  t h i s  f o rm, d e l e t i n g  the a b o v e  l a n g u a g e ,  w h e n  
it p a s s e d  t h e  S e n a t e  as C S H B  42 ( F i n a n c e )  a m  S , ( a f f i x e d  
h e r e t o  as A t t a c h m e n t  12, p . 2, l i n e  11) a n d  b e c a m e  law, C h  

87, S L A  73.

O t h e r  p r o v i s i o n s  of  C h  87, S L A  73 o f  s i g n i f i c a n c e :

A S  4 3 . 1 8  is air.ended b y  a d d i n g  n e w  s e c t i o n s  to r e a d :

Sec. 4 3 . 1 8 . 0 4 0  R E G U L A T I O N S .  T h e  D e p a r t m e n t  of C o m m u n i t y  a n d  
R e g i o n a l  A f f a i r s  s h a l l  a d o p t  r e g u l a t i o n s  n e c e s s a r y  to c a r r y  
o u t  the p u r p o s e s  of  t h i s  c h a p t e r .

Sec. 4 3 . 1 8 . 0 5 0  S P E C I F I C  E X P E N D I T U R E S .  A  m u n i c i p a l i t y  s h a l l  
e x p e n d  f u n d s  r e c e i v e d  l o t  the o p e r a t i o n  a n d  m a i n t e n a n c e  o f  
h o s p i t a l s  a n d  h e a l t h  f a c i l i t i e s  a n d  s e r v i c e s .

S u b s e q u e n t  c h a n g e s  t o  t h i s  b i l l  a r e  l i s t e d  b e l o w .  H o w e v e r  
n o n e  of t h e  r e v i s i o n s  p e r t a i n  to A S  4 3 . 1 8 . 0 1 0 (j).

C h  127, S L A  1 9 7 4  ( A t t a c h m e n t  13)
S e c  44. A S  4 5 7 T & . 0 1 0 ( h ) (4) is a m e n d e d  to read:

(4) f u n d s  r e c e i v e d  b y  a l o c a l  g o v e r n m e n t  u n d e r  (1), (2) 
o r  (3) o f  t h i s  s u b s e c t i o n  s h a l l  b e  u s e d  f o r  e x p e n s e s  o f  
o p e r a t i o n  m a i n t e n a n c e ,  o r  h e a l t h  s e r v i c e s  or  f a c i l i t i e s ,  as 
t h e  l o c a l  g o v e r n m e n t  o r  h o s p i t a l  o u t s i d e  a m u n i c i p a l i t y  
d e t e r m i n e s ;

* S e e .  45. A S  4 3 . 1 8 . 0 4 0  is a m e n d e d  to read:

Sec. 4 3 . 1 8 . 0 4 0  R E G U L A T I O N S .  T h e  D e p a r t m e n t  of C o m ­
m u n i t y  a n d  R e g i o n a l  A f f a i r s  s h a l l  a d o p t  r e g u l a t i o n s  n e c e s ­
s a r y  to c a r r y  o u t  t h e  p u r p o s e s  of secs. 10 - 99 o f  t h i s  
c h a p t e r .

* Sec. 46 A S  4 3 . 1 8 . 0 5 0  S P E C I F I C  E X P E N D I T U R E S .  A  m u n i c i p a l i t y  
s h a l l  e x p e n d  f u n d s  r e c e i v e d  f o r  the o p e r a t i o n  a n d  m a i n t e n a n c e  
o f  h o s p i t a l s  a n d  h e a l t h  f a c i l i t i e s  a n d  s e r v i c e s  u n d e r  secs.
10 - 99 of  t h i s  c h a p t e r  o n l y  f o r  t h o s e  s p e c i f i c  f a c i l i t i e s  
a n d  s e r v i c e s .

- 5 -



C h  2 6 5  S L A  1 9 7 6  (See A t t a c h m e n t  14)
* S e c .  2 A S  4 3 . 1 3 . 0 1 0 ( h )  (1) , (2) a n d  (4) a r e  r e p e a l e d  a n d  r e ­

e n a c t e d  to r e ad:

(1) $2 p e r  c a p i t a  to a m u n i c i p a l i t y  w h i c h  h a s  the 
p o w e r  to p r o v i d e  h e a l t h  f a c i l i t i e s  a n d  s e r v i c e s  a n d  i n  w h i c h  

a h o s p i t a l  is l o c a t e d ;

(2) i n  a d d i t i o n  t o  t h e  p a y m e n t  m a d e  u n d e r  (1) o f  th i s  

s u b s e c t i o n

(A) T h e  s t a t e  s h a l l  m a k e  p a y m e n t s  to a m u n i c i p a l i t y  
w h i c h  h a s  t h e  p o w e r  to p r o v i d e  h o s p i t a l  f a c i l i t i e s  a n d  
s e r v i c e s  a n d  w h i c h  e x e r c i s e s  t h e  p o w e r  o n  t h e  b a s i s  o f  
$ 1 , 0 0 0  p e r  b e d  f o r  e a c h  b e d  a c t u a l l y  u s e d  f o r  p a t i e n t  c a r e  
l i m i t e d  to t h e  n u m b e r  of  b e d s  p r o v i d e d  f o r  in t h e  c o n s t r u c­
t i o n  d e s i g n  o f  t h e  h o s p i t a l ,  o r  $ 7 5 , 0 0 0  f o r  t h o s e  h o s p i t a l s  
w i t h  10  or m o r e  b e d s ,  or  $ 2 5 , 0 0 0  a h o s p i t a l  f o r  t h o s e  h o s p i ­
t a l s  w i t h  l e s s  t h a n  10 b e d s ,  as the m u n i c i p a l i t y  m a y  el e c t ;  
f u n d s  r e c e i v e d  u n d e r  t h i s  s u b p a r a g r a p h  m a y  b e  u s e d  o n l y  for 
h o s p i t a l s  a n d  s h a l l  b e  a p p o r t i o n e d  a m o n g  q u a l i f y i n g  h o s p i ­
t a l s  as t h e  m u n c i p a l i t y  d e t e r m i n e s ;

(B) t h e  s t a t e  s h a l l  m a k e  p a y m e n t s  on t h e  b a s i s  set out 
in  (A) o f  t h i s  p a r a g r a p h  to a m u n i c i p a l i t y  f o r  n o n  p r o f i t  
h o s p i t a l s  n o t  o p e r a t e d  b y  a m u n i c i p a l i t y  if t h e  m u n i c i p a l i t y  
f i r s t  c e r t i f i e s  to t h e  d e p a r t m e n t  t h a t  the h o s p i t a l  is in 
c o m p l i a n c e  w i t h  a l l  s t a n d a r d s  f o r  h o s p i t a l s  w h i c h  h a v e  b e e n  
a d o p t e d  b y  t h e  m u n i c i p a l i t y ;  i n  t h e  a b s e n c e  of  this c e r t i f i­
c a t i o n  t h e  f u n d s  w h i c h  w o u l d  h a v e  g o n e  to the h o s p i t a l  l a p s e  
i n t o  t h e  s t a t e  g e n e r a l  fund; p a y m e n t s  to t h e  m u n i c i p a l i t y  
s h a l l  b e  t r a n s f e r r e d  to t h e  h o s p i t a l  i n  accor*' w i t h  t h e  
b a s i s  b y  w h i c h  t h e  e n t i t l e m e n t  w a s  g e n e r a t e d  by the h o s p i t a l  
a n d  s h a l l  b e  a p p l i e d  to t h e  a n n u a l  c o s t  of o p e r a t i o n  a n d  
m a i n t e n a n c e  o f  t h e  h o s p i t a l  o r  f o r  t h e  p r o v i s i o n  of  h e a l t h  
c a r e  s e r v i c e  at t h e  h o s p i t a l  a s  t h e  d i r e c t o r s  o f  t h e  h o s p i ­
tal d e t e r m i n e ;

(C) a h o s p i t a l  m a y  n o t  r e c e i v e  p a y m e n t  u n d e r  b o t h  (A) 
a n d  (B) o f  t h i s  p a r a g r a p h ;

(4) f u n d s  r e c e i v e d  b y  a m u n i c i p a l i t y  u n d e r  (1) or (3) 
of  t h i s  s u b s e c t i o n  s h a l l  b e  u s e d  for e x p e n s e s  o f  h e a l t h  
s e r v i c e s  o r  o p e r a t i o n  a n d  m a i n t e n a n c e  of f a c i l i t i e s  as the 
m u n i c i p a l i t y  d e t e r m i n e s ;

*Sec. 3 A S  4 3 . 1 8 . 0 5 0  is r e p e a l e d

* S e c  4 T h i s  a c t  t a k e s  e f f e c t  J u l y  1, 1976.
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A L A S K A  S T A T E  L E G I S L A T U R E  - H O U S E  O E  R E P R E S E N T A T I V E S

I N  S E S S I O N :

POUCH V
JUNEAU, ALASKA 99811 
TELEPHONE: (907) 465-4948

SUITE 203
207 EAST NORTHERN LIGHTS BLVD 
ANCHORAGE, ALASKA 99503 
TELEPHONE: (907) 277-6219

R E P .  M .  F .  " M I K E ”  B E I R N E  
D I S T R I C T  7 ,  A N C H O R A G E

MEMBER OF: COMMITTEES:
HEALTH
EDUCATION AND 
SOCIAL SERVICES 
FINANCE SUBCOMMITTEE 
ON TRANSPORTATION

FIFTH STATE LEGISLATURE 
NINTH STATE LEGISLATURE 
TENTH STATE LEGISLATURE

February 22, 1977

The Honorable Joseph Orsini 

Senator, Alaska State Senate 

Pouch V

Juneau, AK 99811 

Dear Senator Orsini:

You have in your possession Senate Concurrent Resolutions 13 and 14 which void 

sections of certain regulations promulgated last year by the Department of 
Community and Regional Affairs.

For your information, Mr. Jack Chenoweth of Legislative Affairs has reviewed 

these resolutions as well as regulations and I think would be a substantial 

witness when the committee takes up these resolutions.

Also, and perhaps equally as important a witness, Mike Bradner Fairbanks 

advised me that he was the prime sponsor of this original hospital grant revenue 

sharing program back in 1969, and the intent of the law is as the law states: 

"Total project costs". He volunteered to be a witness and recommended that the 

financial records of revenue sharing by the Fairbanks Ci .munity Hospital be 

procured to demonstrate that, in fact, everything from the kitchen sink to the 

grass in the front yard was included in the total project costs, and that was 
the intent of the law.

As you know, my position with the State has been that I want the same treatment 

for my hospital that the other hospital sponsors received for their hospitals -- 
nothing more, nothing less.

Also, Mr. Chenoweth suggests that perhaps the definition of "cost of school



T h e  H o n o r a b l e  J o s e p h  O r s i n i
F e b r u a r y  2 2 ,  1 9 7 7
P a g e  2

construction" might be a reasonable substitute for the definition of "cost of 
hospital construction". He refers to Alaska Statute 43.18.100(g)(2) for a 
definition.

Sincerely,



M IL E S  S. S C H L O S B E R .G ,  IN C .
A T T O R N E Y S  A T  L A W  

• 4 2 5  G  S T R E E T ,  S U I T E  i S O O ,  A N C H O R A G E ,  A L A S K A  9 9 5 0 1  

( 9 0 7 )  2 7 6 - 3 1 2 5

M a r c h  14, 1977

H o n o r a b l e  J o s e p h  O r s i n i ,  S e n a t o r  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  O r s i n i :

R e p r e s e n t a t i v e  B e i r n e  has a s k e d  us to p r o v i d e  y o u  w i t h  
an a n a l y s i s  of the l e g a l i t y  o f  S e n a t e  c o n c u r r e n t  r e s o l u t i o n s  
Nos. 13 a n d  14 w h i c h  h a v e  b e e n  i n t r o d u c e d  in t h e  l e g i s l a t u r e  
of t h e  S t a t e  of A l a s k a .  In o u r  o p i n i o n ,  it w o u l d  b e  b o t h
l e g a l  a n d  p r o p e r  f o r  the l e g i s l a t u r e  of the S t a t e  of A l a s k a
to a n n u l  a d m i n i s t r a t i v e  r e g u l a t i o n  19 A A C  3 0 . 0 2 0  (9) (C) and
( D ) . 19 A A C  3 0 . 0 2 0  (9) (C) is i n t e n d e d  to i m p o r t  t h e  c r i t e r i a
u s e d  in the a d m i n i s t r a t i o n  of t h e  f e d e r a l  H i l b u r t o n  C o n s t r u c­
ti o n  P r o g r a m  i n t o  A.S. 4 3 . 1 8 . 0 1 0  (j ).

A.S. 4 3 . 1 8 . 0 1 0 ( j )  p r o v i d e s :

"If c o n s t r u c t i o n  of  t h e  f a c i l i t y  b e g a n  
a f t e r  J a n u a r y  1, 1968 and s t a t e  m a t c h­
ing  a i d  for c o n s t r u c t i o n  a p p r o v e d  for 
p a y m e n t  t o  t h e  l o c a l  g o v e r n m e n t  or
o t h e r  f a c i l i t y  s p o n s o r  c o n s t i t u t e s  less
t h a n  25% o f  t h e  t o t a l  p r o j e c t  cost, the 
s t a t e  s h a l l  p a y  to  t h e  l o c a l  g o v e r n m e n t  
o r  o t h e r  f a c i l i t y  s p o n s o r  e a c h  f i s c a l  
y e a r  a s u m  e q u a l  to $ 2 , 5 0 0  a b e d  for 
the m a x i m u m  n u m b e r  of  b e d s  p r o v i d e d  for 
in the c o n s t r u c t i o n  d e s i g n  o f  t h e  f a c i l­
ity. S t a t e  a i d  p r o v i d e d  for in this 
'’u b s e c t i o n  s h a l l  c o n t i n u e  ti l l  the l o cal 
g o v e r n m e n t  or o t h e r  f a c i l i t y  s p o n s o r  
h a s  r e c e i v e d  an a m o u n t  w h i c h  c o m b i n e d  
w i t h  the s t a t e  m a t c h i n g  m o n e y  for c o n s t r u c­
t i o n  of t h e  f a c i l i t y  e q u a l s  25% o f  the 
t o t a l  p r o j e c t  cost. N o  f u n d s  r e c e i v e d  
f o r  c o n s t r u c t i o n  s h a l l  be u s e d  for any 
o t h e r  p u r p o s e . "

T h e  L a k e  O t i s  C l i n i c ,  a n o n  p r o f i t  c o r p o r a t i o n ,  a p p l i e d  
f or f u n d s  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  se c t i o n .  Its a p p l i -

M A R K  A .  E R T I S C H E K  

M I L E S  S .  S C H L O S B E R G
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c a t i o n  w a s  a p p r o v e d  a f t e r  J a n u a r y  1, 1968. S o m e  o f  t h e  
f u n d s  w h i c h  a r e  r e q u i r e d  t o  b e  t r a n s m i t t e d  to the L a k e  
O t i s  C l i n i c  p u r s u a n t  to  t h e  p r o v i s i o n s  of  th i s  s e c t i o n  
w e r e  t r a n s m i t t e d  to t h e  c l i n i c .  T h e  m a j o r i t y  of the f u n d s  
h a v e  n o t  y e t  b e e n  t r a n s m i t t e d  to t h e  clin i c .  In a d d i t i o n ,
t h e  c r e a t o r s  of  t h e  L a k e  O t i s  C l i n i c  h a v e  in r e l i a n c e  u p o n
t h e  p r o v i s i o n s  o f  t h i s  s t a t u t e  a n d  t h e  a p p r o v a l  of t h e i r  
a p p l i c a t i o n  for f u n d s  e x p e n d e d  c o n s i d e r a b l e  a m o u n t s  of 
t h e i r  o w n  f u n d s  in a n  e f f o r t  t o  a c q u i r e  a n d  p a y  the f i n a n c­
ing c o s t s  for t h e  p r o p e r t y  n e c e s s a r y  to c o m p l e t e  the p r o­
p o s e d  m e d i c a l  f a c i l i t y .  T h e  D e p a r t m e n t  of C o m m u n i t y  a n d  
R e g i o n a l  A f f a i r s  has, a f t e r  the fact, p r o m u l g a t e d  r e g u l a­
t i o n s  w h i c h  p r o h i b i t  t h e  s t a t e  f r o m  e x p e n d i n g  m o n e y  u n d e r  
t h i s  s e c t i o n  for s i t e  a c q u i s i t i o n  costs. T h e  e x c l u s i o n  of 
s i t e  a c q u i s i t i o n  c o s t s  is e x p l i c i t l y  n o t e d  in t h e  r e g u l a­
tio n  19 A A C  3 0 . 0 2 0  (9) (C) as b e i n g  b a s e d  on  a s i m i l a r  r e q u i r e­
m e n t  o f  t n e  f e d e r a l  H i l b u r t o n  C o n s t r u c t i o n  P r o g r a m .  A 
b r i e f  r e v i e w  of  t h e  f e d e r a l  s t a t u t e s  in q u e s t i o n  s hows 
t h a t  it w o u l d  be  t o t a l l y  i n a p p r o p r i a t e  to  ta k e  t h e s e  f e d e r a l  
c r i t e r i a  a n d  a p p l y  t h e m  to t h e  s t a t e  statute.

T h e  f e d e r a l  c r i t e r i a  a r e  set o u t  in the d e f i n i t i o n  of
t h e  t e r n  " c o n s t r u c t i o n "  in 42 U.S.C. 2 9 1 ( o ) ( i ) .  In th i s
s e c t i o n  the t e r m  " c o n s t r u c t i o n "  is d e f i n e d  to s p e c i f i c a l l y  
e x c l u d e  the c o s t  o f  t h e  a c q u i s i t i o n  of  land. A l a s k a  law 
is q u i t e  d i f f e r e n t ,  h o w e v e r .  A.S. 4 3 . 1 8 . 0 1 0  (j) r e f e r s  not 
to c o n s t r u c t i o n  c o s t s ,  b u t  to "total p r o j e c t  cost". T h e  
t e r n  " t o t a l  p r o j e c t  c o s t "  is not d e f i n e d  f u r t h e r  in t h e  
s t a t u t e  n o r  d o e s  t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  
A f f a i r s  m a k e  a n y  a t t e m p t  to d e f i n e  it in the r e g u l a t i o n s .  
N e v e r t h e l e s s ,  a r e v i e w  of  t h e  w a y  in w h i c h  the t e r m  " c o n s t r u c­
t i o n  c o st" has b e e n  u s e d  in r e l a t e d  s e c t i o n s  of t h e  s t a t u t e  
is i n s t r u c t i v e .  A.S. 4 3 . 1 8 . 1 0 0  a n d  A.S. 4 3 . 1 8 . 4 6 0  p r o v i d e  
f o r  r e i m b u r s e m e n t  t o  m u n i c i p a l i t i e s  w i t h i n  the s t a t e  of 
A l a s k a  for s c h o o l  c o n s t r u c t i o n  c o s t s  a n d  s p o r t s  f a c i l i t i e s  
c o n s t r u c t i o n  costs. In b o t h  c a s e s  s t a t u t o r y  d e f i n i t i o n s  
a r e  p r o v i d e d  for t h e  t e r m  " c o s t  of  c o n s t r u c t i o n " .  In b o t h  
c a s e s ,  t h i s  t e r m  is d e f i n e d  s p e c i f i c a l l y  t o  i n c l u d e  the c o s t  
o f  s i t e  a c q u i s i t i o n .  E v e n  t h o u g h  t h e  t e r m  "total p r o j e c t  
c o s t "  in A.S. 4 3 . 1 8 . 0 1 0  (j) is n o t  d e f i n e d ,  it w o u l d  b e  v e r y  
s t r a n g e  if t h e s e  w o r d s  w h i c h  a p p e a r  a f e w  s h o r t  p a g e s  f r o m  
t h e  o t h e r  t e r m s  p r e v i o u s l y  d e f i n e d  c o u l d  b e  r e a d  t o  e m b o d y  
a l e g i s l a t i v e  i n t e n t  to n a r r o w  t h e  b r o a d  d e f i n i t i o n  of 
c o n s t r u c t i o n  c o s t s  u s e d  in t h e  o t h e r  sections.
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In 19 A A C  3 0 . 0 2 0  (9) (D) the D e p a r t m e n t  has a t t e m p t e d  
to l i m i t  t h e  e l i g i b i l i t y  of t h e  " o t h e r  f a c i l i t y  s p o n s o r s "  
to t h o s e  s i t u a t i o n s  in w h i c h  t h e  f a c i l i t y  lies o u t s i d e  the 
b o u n d a r i e s  of  a m u n i c i p a l i t y .  T h e  s t a t u t e  is e q u a l l y  b a r e  
o f  any b a s i s  f o r  t h i s  i n t e r p r e t a t i o n .

A.S. 4 3 . 1 8 . 0 1 0 (j) u s e s  t h e  c l a u s e  "local g o v e r n m e n t  
o r  o t h e r  f a c i l i t y  s p o n s o r "  t h r e e  t i m e s  to r e f e r  to the 
e l i g i b l e  r e c i p i e n t  of the funds. T h e  u s e  o f  the w o r d  "or" 
i n d i c a t e s  t h a t  b o t h  l o c a l  g o v e r n m e n t s  a n d  " o t h e r  f a c i l i t y  
s p o n s o r s "  w o u l d  be  p r o p e r  r e c i p i e n t s  of  t h e  funds. T h e  
s t a t u t e  d o e s  n o t  d e f i n e  " o t h e r  f a c i l i t y  s p o n s o r s "  f u r t h e r  
or  m e n t i o n  a n y  s p e c i a l  c o n d i t i o n  w h i c h  o t h e r  f a c i l i t y  s p o n­
sors h a v e  to meet. It c e r t a i n l y  d o e s  n o t  c o n t a i n  a n y  w o r d s  
w h i c h  e v e n  i m p l y  t h a t  an " o t h e r  f a c i l i t y  s p o n s o r "  w i t h i n  
the b o u n d a r i e s  of a m u n i c i p a l i t y  w o u l d  n o t  be e l i g i b l e  for 
aid u n d e r  t h i s  s e c t i o n .  In t h i s  r e g a r d  it is s i g n i f i c a n t  
th a t  s e c t i o n s  A.S. 4 3 . 1 8 . 0 1 0  (i) (1) and (2) w h i c h  d e f i n e  
t h e  t e r m s  " h o s p i t a l "  a n d  " h e a l t h  f a c i l i t y "  a l s o  m a k e  a b s o­
lu t e l y  n o  m e n t i o n  of t h e  d i s t i n c t i o n  w h i c h  the D e p a r t m e n t  
has i m p o r t e d  i n t o  its r e g u l a t i o n s .  As the A t t o r n e y  G e n e r a l  
o f f i c e  n o t e d  in a l e g a l  o p i n i o n  i s s u e d  on D e c e m b e r  20, 1974 
o n e  of t h e  p r o b l e m s  c o n t a i n e d  in the s t a t u t e  w a s  t h e  fact 
that "it f a i l s  to  d i s t i n g u i s h  b e t w e e n  t h e  g o v e r n m e n t a l  
s p o n s o r s  and the n o n - g o v e r n m e n t a l  s p o n s o r s " .  T h e  o p i n i o n  
w a s  e n d e d  w i t h  t h e  s u g g e s t i o n  t h a t  the D e p a r t m e n t  se e k  
l e g i s l a t i v e  a m e n d m e n t .  T h e  D e p a r t m e n t  h a s  f a i l e d  to d o  so 
a n d  i n s t e a d  has a t t e m p t e d  to a m e n d  the s t a t u t e  t h r o u g h  the 
r e g u l a t i o n s  p r o c e s s .

The p u r p o s e  of p e r m i t t i n g  a d m i n i s t r a t i v e  a g e n c i e s  tc 
a d o p t  r e g u l a t i o n s  is q u i t e  simple. T h e  l e g i s l a t u r e  r e c o g­
ni z e s  t h a t  it c a n n o t  d e a l  e x p l i c i t l y  in e v e r y  s t a t u t e  w i t h  
e v e r y  p r o b l e m  t h a t  m a y  o c c u r  so m e  t i m e  in the f u t u r e  and 
t h a t  it is n e c e s s a r y  to  e x p l a i n  the g e n e r a l  p r o v i s i o n s  of 
l e g i s l a t i v e  e n a c t m e n t s ,  to p r o v i d e  p r o c e d u r e s  for i m p l e m e n t  
ing t h o s e  e n a c t m e n t s ,  and to m a k e  m o r e  s p e c i f i c  t h e  s o m e­
times  g e n e r a l  l a n g u a g e  i n c l u d e d  in the s t a t u t e s .  T h i s  
s t a t u t e  c e r t a i n l y  c a n n o t  be b r o a d e n e d  t o  a l l o w  the r e g u l a­
tion m a k i n g  p r o c e s s  to  be u s e d  for the p u r p o s e  of c h a n g i n g  
the s c o p e  or  i n t e n t  o f  a s t a t u t e  to a c c o r d  w i t h  the d e s i r e s  
of the e x e c u t i v e  b r a n c h  of the g o v e r n m e n t .  T h e  a d m i n i s t r a­
tiv e  r e g u l a t i o n  in q u e s t i o n  g o e s  b e y o n d  t h e  s c o p e  a l l o w e d  
to r e g u l a t i o n s  and r e p r e s e n t s  an a t t e m p t  t o  a m e n d  a c l e a r  
r e q u i r e m e n t  of t h e  s t a t u t e .  If the D e p a r t m e n t  of C o m m u n i t y
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a n d  R e g i o n a l  A f f a i r s  b e l i e v e s  i t  d e s i r a b l e  t o  r e m o v e  t h e  

t e r m  " t o t a l  p r o j e c t  c o s t "  f r o m  A . S .  4 3 . 1 8 . 0 1 0 ( j ), o r  d i f ­

f e r e n t i a t e  b e t w e e n  g o v e r n m e n t  a n d  n o n - g o v e r n m e n t  s p o n s o r s ,  

i t  s h o u l d  f o l l o w  t h e  s u g g e s t i o n  o f  t h e  A t t o r n e y  G e n e r a l ' s  

o f f i c e  a n d  r e q u e s t  t h e  l e g i s l a t u r e  t o  a m e n d  t h e  s t a t u t e  t o  

e l i m i n a t e  t h i s  p r o v i s i o n  a n d  i n c l u d e  t h e  d e f i n i t i o n  o f  c o s t  

u s e d  i n  t h e  f e d e r a l  a c t .  I t  c a n n o t  p r o c e e d  t o  d o  t h i s  t h r o u g h  

t h e  r e g u l a t i o n s  p r o c e s s  o n  i t s  o w n .

T h e  p r o p r i e t y  o f  t h e  l e g i s l a t u r e ' s  a c t i n g  t o  a n n u l  

a d m i n i s t r a t i o n  r e g u l a t i o n s  w h i c h  a r e  n o t  i n  c o m p l i a n c e  w i t h  

t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  c a n n o t  b e  d o u b t e d  a t  t h i s  

s t a t e .  A s  C o n g r e s s m a n  E l l i o t  L e v i t a s  o f  G e o r g i a  n o t e d  i n  

r e m a r k s  t o  t h e  s e c t i o n  o f  a d m i n i s t r a t i v e  l a w  o f  t h e  A m e r i c a n  

B a r  A s s o c i a t i o n  d u r i n g  t h e i r  1 9 7 6  B i c e n t e n n i a l  I n s t i t u t e  o n  

t h e  O v e r s i g h t  i n  R e v i e w  o f  A g e n c y  D e c i s i o n - M a k i n g ,  " W e  h a v e  

i d e n t i f i e d  i n  m y  o f f i c e  a p p r o x i m a t e l y  o n e  h u n d r e d  t h i r t y  

d i f f e r e n t  a c t s  o f  t h e  c o n g r e s s ,  a l m o s t  t w o  h u n d r e d  s e p a r a t e  

p r o v i s i o n s  o f  t h i s  t y p e  w h i c h  h a v e  b e e n  c a s t  h e r e t o f o r e  m a n ­

d a t i n g  o r  a u t h o r i z i n g  s o m e  t y p e  o f  c o n g r e s s i o n a l  r e v i e w  o f  

c o n t e m p l a t e d  o r  p e n d i n g  e x e c u t i v e  a c t i o n s . "  T h e  C o n g r e s s m a n  

a l s o  n o t e d  t h a t  p r o v i s i o n s  r e q u i r i n g  o r  p e r m i t t i n g  t h e  l e g i s ­

l a t i v e  r e v i e w  o f  a d m i n i s t r a t i v e  r e g u l a t i o n s  a r e  f o u n d  i n  t h e  

l a w s  o f  t h e  s t a t e s  o f  C o n n e c t i c u t ,  N e b r a s k a ,  A l a s k a ,  K a n s a s ,  

V i r g i n i a ,  M i c h i g a n ,  a n d  O r e g o n ,  a s  w e l l  a s  s u c h  f o r e i g n  n a t i o n s  

a s  G r e a t  B r i t a i n ,  A u s t r a l i a ,  a n d  N e w  Z e a l a n d .  S p e a k i n g  in 

r e g a r d  t o  p r o p o s e d  l e g i s l a t i o n  p r o v i d i n g  f o r  c o n g r e s s i o n a l  

r e v i e w  o f  c e r t a i n  a d m i n i s t r a t i v e  r e g u l a t i o n s ,  h e  s a i d ,  " I t  

s e e m s  t o  m e  t h a t  t h e  b a s i c  p r o p o s i t i o n  is t h e  o n e  I s t a r t e d  

o f f  w i t h .  W h o  h a s  t h e  u l t i m a t e  r e s p o n s i b i l i t y  f o r  t h e  l a w s  

o f  t h i s  n a t i o n ,  w h e t h e r  t h e y  a r e  a c t s  o f  c o n g r e s s  o r  l a w s  

w h i c h  m a s q u e r a d e  a s  a d m i n i s t r a t i v e  r u l e s .  I t h i n k  t h e  a n s w e r  

u n d e r  o u r  C o n s t i t u t i o n  is i t  i s  t h e  e l e c t e d  c o n g r e s s  o f  t h e  
U n i t e d  S t a t e s . "  H e r e ,  i t  i s  t h e  e l e c t e d  r e p r e s e n t a t i v e s  o f  

t h e  S t a t e  o f  A l a s k a  w h o  h a v e  t h e  r e s p o n s i b i l i t y  t o  a n n u l  

r e g u l a t i o n s  w h i c h  d o  n o t  c o n f o r m  t o  t h e  r e q u i r e m e n t s  o f  t h e  

s t a t u t e s  o n  w h i c h  t h e y  a r e  b a s e d .  A s  J u s t i c e  W h i t e  n o t e d  in 

t h e  c a s e  o f  B u c k l e y  v s .  V a l e o , 4 2 4  U . S .  1, " I n  t h e  l i g h t  o f  

h i s t o r y  a n d  m o d e r n  r e a l i t y , t h e  p r o v i s i o n  o f  c o n g r e s s i o n a l  

d i s a p p r o v a l  o f  a g e n c y  r e g u l a t i o n  d o e s  n o t  a p p e a r  t o  t r a n s ­

g r e s s  t h e  c o n s t i t u t i o n a l  d e s i g n  ... "

W e  w o u l d  c o n c l u d e  i n  l i n e  w i t h  t h i s  t h a t  i t  w o u l d  b e  

b o t h  l e g a l  a n d  p r o p e r  t o  a n n u l  19 A A C  3 0 . 0 2 0 ( 9 )  (C) a n d  (D) .

T h i s  r e g u l a t i o n  is b y  i t s  o w n  t e r m s  c o n t r a r y  t o  t h e  s p e c i f i c  

p r o v i s i o n s  i n c l u d e d  i n  t h e  s t a t u t e  u p o n  w h i c h  i t  i s  b a s e d .



MILES S.SCISLOSBER.C, I N C .

H o n o ra b le  Jo se p h  O r s i n i ,  S e n a to r
M a rch  1 4 , 1977
Page F iv e

I t  i s ,  t h e r e f o r e ,  i n v a l i d  a n d  s h o u l d  b e  a n n u l e d  b y  t h e  l e g i s ­

l a t u r e .  F i n a l l y ,  w e  w o u l d  l i k e  t o  n o t e  t h a t  t h e  t e r m s  o f  t h e  

s t a t u t e  s e e m  m a n d a t o r y  i n  r e q u i r i n g  t h a t  t h e  f u l l  a m o u n t  o f  

t h e  e n t i t l e m e n t  b e  p a i d  t o  t h e  L a k e  O t i s  C l i n i c .  T h i s  s e e m s  

n o t  o n l y  c l e a r  b u t  e q u i t a b l e  c o n s i d e r i n g  t h e  f a c t  t h a t  t h e  

s p o n s o r s  o f  t h e  p r o j e c t ,  w h e t h e r  g o v e r n m e n t a l  o r  n o n - g o v e r n ­

m e n t a l ,  p u t  u p  a  s u b s t a n t i a l  a m o u n t  o f  t h e  f i n a n c i n g .  C e r t a i n l y ,  

h o s p i t a l s  w o u l d  n e v e r  b e  b u i l t  i f  t h e  s p o n s o r s  h a d  t o  o p e r a t e  

s u b j e c t  t o  t h e  p o s s i b i l i t y  t h a t  s h i f t s  i n  a d m i n i s t r a t i o n  p o l i ­

c i e s  s u b s e q u e n t  t o  t h e  c o m m e n c e m e n t  o f  a  p r o j e c t  c o u l d  e n d a n g e r  

a p o r t i o n  o f  t h e  f i n a n c i n g  n e e d e d  f o r  c o m p l e t i n g  t h e  p r o j e c t .

T h e  L a k e  O t i s  C l i n i c  p r o j e c t  w a s  s c r u t i n i z e d  b y  t h e  a d m i n i s t r a ­

t i o n  a t  t h e  t i m e  o f  i t s  i n i t i a t i o n .  S u b s t a n t i a l  a m o u n t s  o f  

m o n e y  a n d  e f f o r t  h a v e  b e e n  e x p e n d e d  i n  r e l i a n c e  u p o n  t h e  s t a t e ' s  

o b l i g a t i o n  t o  f u l f i l l  t h e  t e r m s  s e t  o u t  i n  t h e  s t a t u t e .  T h e  

a d m i n i s t r a t i o n  s h o u l d  c e r t a i n l y  n o t  b e  a b l e  t o  b a c k  o u t  o f  t h e  

p r o j e c t  a t  t h i s  l a t e  d a t e .

V e r y  t r u l y  y o u r s ,

M I L E S  S. S C H L O S B E R G ,  I N C .

B y  M a r k  A. E r t i s c h e k

M A E :bmc
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JAY S. HAMMOND, GOVERNOR

D E P T .  O F  H E A L T H  A  N O  S O C I A L  S E R V I C E S

OFFICE OF THE COMMISSIONER /  POUCH H OI -  JUNEAU 90811

M a rch 17, 1977

D o c u m e n t #  Senate CRA #1

The Honorable Joseph L. Orsini 

C h airman, Community & Regional 

Affairs Committee 

Pouch V

Assembly Building - R o o m  101 

Juneau, Alaska 99811

Dear Senator Orsini:

I a m  writing this letter to clarify for the Community and Regional Affairs 

Committee the Department of Health and Social Services involvement in 

hospital and health facilities construction.

The Office of Planning and Research, within the Department, is responsible 

for administering Alaska Statutes, Sec. 18.20.980. This statute (attachment #1) 

is implemented through 7 A A C  12.020 Regulations for Hospital Construction and 

Equipment (attachment #2). These regulations contain the same requirements 

as for Federal Hill-Burton construction. These regulations are updated as 

Hill-Burton requirements ch a n g e . A  current revision to conform to n e w  Hill- 

Burton requirements is presently in the Attorney General’s office. Thus, all 

hospitals built in the State of Alaska must meet Hill-Burton standards.

The Office of Planning and Research also administers Chapter 25, A ssistance 

to Hospitals and Health Facilities (attachment #3) Hospitals, in most instances, 

are built utilizing local, state, and federal funds. T h e  same criteria of allowable 

and non-allowable costs are applied to state funds as are applied to federal funds 

in hospital construction. Hence, state funds would not be expended for such 

items as site acquisition (except for public health centers), intex'est costs, off- 

sito improvements, etc.

I hope the above information is helpful.

Sincerely,

A cting  Commissioner

Enclosures



A L A S K A  S T A T E  L E G I S L A T U R E  - H O U S E  O E  R E P R E S E N T A T I V E S

I N  S E S S I O N :

POUCH V
JUNEAU, ALASKA 9981 1 
TELEPHONE: {907) 465-4948

SUITE 203
207 EAST NORTHERN LIGHTS BLVD 
ANCHORAGE, ALASKA 99503 
TELEPHONE: (907) 277-6219

R E P .  M .  F .  " M I K E "  B E I R N E  
D I S T R I C T  7 ,  A N C H O R A G E

MEMBER OF: COMMITTEES:
HEALTH
EDUCATION AND 
SOCIAL SERVICES 
FINANCE SUBCOMMITTEE 
ON TRANSPORTATION

FIFTH STATE LEGISLATURE 
NINTH STATE LEGISLATURE 
TENTH STATE LEGISLATURE

March 21, 1977

Senator Joseph Orsini, Chairman 

Senate Community fj Regional Affairs Committee 

Room 101, Assembly Building 

Juneau, Alaska

Re: Senate Concurrent Resolutions 13 and 14

Dear Senator Orsini:

The purpose of this brief letter is to clarify some issues raised at the 

committee meeting on Tuesday, March 15. There was much discussion regarding 

related matters, but the question before the committee only concerns the 

legality of the regulations. I believe it is obvious that the regulations 

do change the law. If the Department wishes to change the intent of the law, 

it should m m e  to the Legislature for that.

1. The Department of Community and Regional Affairs expressed confusion 

as to whether or not the 1975 application for grant funds was made through 

the Municipality or directly to the Department. This was the application 

that resulted in the payment of grant funds in the amount of $312,000.00.

CLARIFICATION:

A. This application was made directly to the Department under the law 

and the funds were paid by the Department directly to the Hospital Corporation.

B. At that time, the Borough Mayor was Jack R o d e r i c k , an 1 he advised

me in his office that if the Department sent the grant funds through the Borough,
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that he would not coop e r a t e , and that he would not transfer the funds to the 

Hospital. Therefore, the application was made directly.

C. This is a good example of local political interference with the 

orderly process of law, and is precisely why the legislature, in its wisdom, 

gave the local health facility the right to apply directly. Borough Mayor Jack 
Roderick acted improperly and contrary to the law.

D. The Department researched the project at that time and determined 

that by law the Hospital Corporation was indeed entitled to apply and receive 

grant funds directly from the State. Therefore, their new regulation attempts 

to frustrate the intent of the law.

2. Mr. McCarter, Departmental Division Director of Revenue Sharing, volunteered 

the information that there were no funds now being held for the hospital.

There is a letter o f  encumbrance in the Department files showing that 

in December of 1976, $200,000 was encumbered by the Department pending review 

of the question. To the best of my knowledge, these funds are still encumbered. 

They rightfully belong to the Hospital Corporation.

3. Mr. McCarter also noted that the audit showed no checks for some expenses 

claimed. That is only a nasty half-truth and I resent it.

Some expenses claimed include telephone, rent, secretarial services, etc., 

all routine and ordinary expenses which were paid out of other accounts since 

the Hospital had very limited funds of its own.

But all the major expenses, much more than sufficient to satisfy the 

matching fund requirements, were paid from :he Hospital checking account, and 

they were double signature checks with one signature being that of an officer 

of the California company which was assisting us on the project at that time.

Further, the hooks and records of the corporation are perfectly clean and 

clear. The accountants from Peat, Marwick, Mitchell G Co. have always been the 

accountants and auditors of record for the hospital corporation, since inception, 

and I am sure under oath would testify to the records.

4. The Department expressed lack of knowledge as regards the Fairbanks and 

Soldotna hospital projects and their cost accounting records. This is ridiculous

The administrator of the Soldotna hospital, at the time of receipt of 
State grant funds in 1972, told me personally of that project history and applica 

tion. All costs were included and were accepted by the Department. No questions
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were asked. The Department knows this, but it is just being coy. If they don't, 

or won't, produce the records, I think it speaks for itself.

5. Testimony clearly showed, I believe, that the regulations were developed by 

the Department solely to apply to this hospital project. I believe that they 

are not only unfair and improper but that they are illegal as well. The 

Department's efforts to make these regulations apply two years retroactively 

are further evidence of the personalized character of the attack against me.

Prompt action on the part of the committee wculd indeed be appreciated.

Very truly yours,

Dr. Mike Beirne 

State Representative

M B : j s



T0: tr
Palmer McCarter 
Director

Div. of Local Government Assistance 

Dept, of Community & Regional 
Af f a i rs-)

FROMLow"eI^W.'>Swa rtz 
Coordinator

Health Facilities Development 
Office of Planning and Research 

Dept, of Health & Social Services

date: April 6, 1977

FILE NO.

TELEPHONE NO:

subject: Construction Revenue Sharing

Construction funds authorized by A S 4 3 .18.010 ( j ) were disbursed to the 
Fairbanks Memorial Hospital and the Central Peninsula Hospital at 
Soldotna in accordance with the Hill-Burton construction program allowable 
and non-allowable cost regulations. Use of the Hill-Burton regulations 
was authorized by the Attorney General in his opinion of August 29, 1972.

L W S :sy



TO: F p a l m e r  M c C a r t e r ,  D i r e c t o r  

D i v i s i o n  o f  L o c a l  G o v e r n m e n t  

A s s i s t a n c e  

D e p a r t m e n t  o f  C o m m u n i t y  & 

R e g i o n a l  A f f a i r s

FR0M: R i c h a r d  A. S m i t h

S t a t e  I n t e r n a l  A u d i t o r  

D e p a r t m e n t  o f  A d m i n i s t r a t i o n

.  ■/

DATE : A p r i l  8, 1977

subject: C o m m e n t s  t o  S e n a t o r

J o s e p h  O r s i n i ,  C h a i r m a n  

S e n a t e  C o m m u n i t y  & R e g i o n a l  

A f f a i r s  C o m m i t t e e .

D a t e d  M a r c h  21, 1977, F r o m  

R e p r e s e n t a t i v e  M. F. " M i k e "  

B e i r n e

(Point 3, P a r a g r a p h  1)

"Mr. M c C a r t e r  a l s o  n o t e d  t h a t  the a u d i t  s h o w e d  n o  
c h e c k s  for s o m e  e x p e n s e s  c l a i m e d .  T h a t  is o n l y  a n a s t y  
h a l f - t r u t h  a n d  I r e s e n t  it."

R e P 1 Y

Mr. M c C a r t e r ' s  s t a t e m e n t  is c o m p l e t e l y  f actual. In 
n u m e r o u s  i n s t a n c e s ,  a s  i n d i c a t e d  in o u r  r e p o r t  of 
7 / 2 6 / 7 6 ,  the d o c u m e n t a t i o n  to s u p p o r t  r e p o r t e d  e x p e n d­
it u r e s  w a s  n o n - e x i s t e n t .  T h i s  i n c l u d e s  c h e c k s ,  i n v o i c e s  
or o t h e r  s u p p o r t i v e  e v i d e n c e .

(Point 3, P a r a g r a p h  2 )

" S ome e x p e n s e s  c l a i m e d  i n c l u d e  t e l e p h o n e ,  rent, s e c r e­
ta r i a l  s e r v i c e s ,  etc., a l l  r o u t i n e  and o r d i n a r y  e x p e n s e  
w h i c h  w e r e  p a i d  o u t  o f  o t h e r  a c c o u n t s  s i n c e  the h o s p i t a l  
ha d  v e r y  l i m i t e d  f u n d s  of its o w n . "

R e £ l x

T h e s e  c o s t s  w e r e  e x c l u d e d  due to the l a c k  o f  s u p p o r t i n g  
d o c u m e n t a t i o n .  C o s t s  w e r e  r e p o r t e d l y  p a i d  b y  c o m p a n i e s  
c o n t r o l l e d  b y  M. F. B e i r n e .  H o w e v e r ,  the f i n a n c i a l  
r e c o r d s  of L O C  d i d  n o t  r e f l e c t  t h e s e  e x p e n d i t u r e s  nor 
d i d  t h e y  ’r e c o g n i z e  a l i a b i l i t y  to the c o m p a n i e s  w h i c h  
r e p o r t e d l y  p a i d  t h e s e  e x p e n d i t u r e s  o n  L O C ' s  behalf.
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A s  A n  E x a m p l e :

T h e  t o t a l  s u p p o r t  f o r  t e l e p h o n e  e x p e n s e s  c o n s i s t e d  o f  

o n e  i n v o i c e ,  f o r  o n e  m o n t h s  t i m e ,  p a i d  b y  R a y p a t h ,

I n c . .  T h e r e  w a s  n o  b r e a k  d o w n  o f  t h e  b i l l i n g  w h i c h  

w o u l d  i n d i c a t e  t h a t  p a r t  o f  t h e  b i l l  r e l a t e d  t o  t h e  

c o n s t r u c t i o n  o f  t h e  L a k e  O t i s  H o s p i t a l . .

( P o i n t  3, P a r a g r a p h  3)

" B u t  a l l  majfor e x p e n s e s ,  m u c h  m o r e  t h a n  s u f f i c i e n t  t o  

s a t i s f y  t h e  m a t c h i n g  f u n d  r e q u i r e m e n t s , w e r e  p a i d  f r o m  

t h e  h o s p i t a l  c h e c k i n g  a c c o u n t ,  a n d  t h e y  w e r e  d o u b l e  

s i g n a t u r e  c h e c k s  w i t h  o n e  s i g n a t u r e  b e i n g  t h a t  o f  a n  

o f f i c e r  o f  t h e  C a l i f o r n i a  c o m p a n y  w h i c h  w a s  a s s i s t i n g  

u s  o n  t h e  p r o j e c t  a t  t h a t  t i m e . "

R e £ l £

W e  e x a m i n e d  a l l  c h e c k s  w r i t t e n  f r o m  t h e  h o s p i t a l  

c h e c k i n g  a c c o u n t  p r e s e n t e d  t o  u s  b y  r e p r e s e n t a t i v e s  o f  

L O C .  T h e  t o t a l  b e i n g  $ 9 3 0 , 2 1 5 . 4 9  o f  w h i c h  $ 0 6 1 , 8 4 3 . 8 7  

r e a s o n a b l y  a p p e a r e d  t o  b e  r e l a t e d  t o  t h e  c o n s t r u c t i o n  

o f  t h e  h o s p i t a l .  E l i g i b l e  c o n s t r u c t i o n  c o s t s  a r e  t o  b e  

r e i m b u r s e d  a t  a  r a t e  o f  2 5 % .  T h a t  a m o u n t  d e t e r m i n e d  b y  

u s  a s  a l l o w a b l e  f o r  r e i m b u r s e m e n t  w a s  $ 2 1 5 , 4 6 0 . 9 7 .  L O C  

h a s  r e c e i v e d  $ 3 1 2 , 5 0 0  m a k i n g  a n  o v e r - p a y m e n t  t o  L O C  o f  

$ 9 7 , 0 3 9 . 0 3 .  H o w e v e r ,  o u r  e x a m i n a t i o n  o f  2 / 1 4 / 7 7  r e c o m m e n d s  

t h a t  L O C  p a y  b a c k  t h e  e n t i r e  $ 3 1 2 , 5 0 0 .

( P o i n t  4, P a r a g r a p h  4)

" F u r t h e r ,  t h e  b o o k s  a n d  r e c o r d s  o f  t h e  c o r p o r a t i o n  a r e  

p e r f e c t l y  c l e a n  a n d  c l e a r .  T h e  a c c o u n t a n t s  f r o m  P e a t ,  

M a r w i c k , M i t c h e l l  & C o .  h a v e  a l w a y s  b e e n  t h e  a c c o u n t a n t s  

a n d  a u d i t o r s  o f  r e c o r d  f o r  t h e  h o s p i t a l  c o r p o r a t i o n  

s i n c e  i n c e p t i o n ,  a n d  I a m  s u r e  u n d e r  o a t h  w o u l d  t e s t i f y  

t o  t h e  r e c o r d s . "

M P i Z

S u p p o r t e d  b y  r e v i e w  o f  r e p o r t s  a n d  d i r e c t  d i s c u s s i o n  

w i t h  s t a f f  o f  P e a t ,  M a r w i c k ,  M i t c h e l l  & C o . ,  t h a t  f i r m  

h a s  n o t  p e r f o r m e d  a n y  s e r v i c e s  f o r  L a k e  O t i s  C l i n i c ,

I n c .  s i n c e  D e c e m b e r  31, 1 9 7 4  w h e n  t h e y  r e l e a s e d  a n  

u n a u d i t e d  f i n a n c i a l  r e p o r t  f o r  L a k e  O t i s  C l i n i c ,  I n c .
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T h e  a c c o u n t a n t  f o r  L O C  i s  D o n  T a y l o r ,  a  p r i v a t e  C P A  w h o  

h a s  w o r k e d  w i t h  o u r  D e p a r t m e n t  o n  t h i s  e x a m i n a t i o n  f o r  

s o m e  t i m e  a n d  a s  r e c e n t l y  a s  M a r c h ,  .1977 t e l e p h o n e d  a n d  

i n f o r m e d  u s  t h a t  h e  i s  s t i l l  t r y i n g  t o  a s s e m b l e  L O C ' s  
r e c o r d s .

T a y l o r ' s  a d d r e s s  is:

D o n  T a y l o r  

R o o m  v i 0 4 ,  S u i t e  2 0 1  

3 2 0 i  C  S t r e e t  

A n c h o r a g e ,  A K  9 9 5 0 2  

P h o n e  N u m b e r  2 7 7 - 7 7 0 0
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JAYS. HAMMOND, GOVERNOR

D E P T .  O F  C O M M U N I T Y  &  R E G I O N A L  A F F A I R S

DIVISION OF LOCAL GOVERNMENT ASSISTANCE POUCH B -  JUNEAU 9SH1

April 11, 1977

The Honorable Joseph Orsini 

Chairman

Senate Community and Regional 

Affairs Committee 

Assembly Building, R o o m  101 

Juneau, Alaska 99801

Dear Senat£j^J§rsini:

RE: Senate Concurrent Resolutions 13 and 14

Although the Senate C o m m unity and Regional A.fairs Committee has already taken 

action on the subject resolutions, I feel it necessary to respond to a letter dated March 

21, 1977, from Dr. Michael Beirne, concerning the Lake Otis Clinic application and 

its relationship to the subject resolutions.

Prior to discussion on the statements m a d e  in Dr. Beirne's letter, I will apologize in 

advance for not being more fully prepared to answer the specific questions raised b y  

Senator Bill S u m n e r  and other committee m e m b e r s  regarding the L O C  project. It was 

m y  understanding that the committee was to discuss the resolutions before it and 1 

hope that I did adequately testify to the satisfaction of committee m e m b e r s  regarding 

the historical background and the current application of the hospital construction reg­

ulations which are proposed to be anulled by  the two resolutions.

Since Dr. Beirne did, in his March 21 letter, attempt to "clarify" several points 

brought out in testimony before the committee and at one point accused m e  personally 

of having stated "nasty half-truths" , I feel it incumbent upon m e  to respond to certain 

parts of that letter.

Since his point n u m b e r  one primarily deals with former Borough Mayor Jack Roderick 

and the position that the Greater Anchorage Area Borough took with respect to the 

L O C  application, I will not attempt to provide other statements concerning the issue.

Regarding his second clarification, I did indicate that there were no funds being held 

for Lake Otis Hospital. Dr. Byrne is correct that an amount of $200,000 was e n c u m­

bered , and is currently encumbered; h o w e v e r , this amount was encumbered only if
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the internal audit of the State should indicate that the State o w e d  additional funds to 

Lake Otis Clinic. A s  you are aware, the results of that audit b y  the State Internal 

Auditor indicated that not only were no additional funds due to L O C  b u t , in fact, the 

report r e c o m m e n d e d  that the State attempt to retrieve funds formerly paid to the 

Lake Otis Clinic project. Certainly w e  take the position that the $200,000 does not 

"rightfully belong to the Hospital Corporation".

Rather than respond directly to the concerns raised in Dr. Beirne's point n u m b e r  

three, I have attached a letter from the State Internal Auditor which more adequately 

responds than I could ever hope to. I would hope that w h e n  and if the subject reso­

lution should come before the Senate Finance Committee that the committee accept D r . 

Beirne's suggestion that Peat, Marwick, Mitchell and C o m p a n y  be called upon to 

testify, under oath, as to the records of L O C .

With respect to the concerns raised in item n u m b e r  four of Dr. Beirne's m e m o ,  I again 

refer you to the attached statement from Lowell Swartz of the Department of Health and 

Social Services w h o , since the inception of the Municipal Revenue Sharing P r o g r a m , 

has been the person w h o  has reviewed all applications for construction aid under the 

program. I feel his statements, although brief, answer to the contradiction of Dr. 

Beirne's statements, as to what actually took place with respect to the Fairbanks and 

Soldotna hospital projects.

Finally, the regulations which are currently being considered by S C R  13 and 14 were 

the result of a mandate from the Legislature last year for the Department to adopt 

" minimum standards" concerning all aspects of the Municipal Revenue Sharing. The 

regulations do just that and as earlier stated in testimony, with the exception of Dr. 

Michael Beirne, were not the subject of criticism b y  any other hospital or municipality.

Sincerely

LEE M c A N E R N E Y

Palmer McCarter 

Director

Local Government Assistance

Attachments

cc w/attachments: Senator John Sackett

Chairman

Senate Finance Committee

PMcC: gh
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D r .  R o la n d  L o m b a rd ,  th e  M a s s a c h u s e tts  v e te r in a r ia n  and  v e te ra n  m u s b e r ,  sh o w s  h is  s ta r t -  
i r ig  n u m b e r  fo r  th e  W o rld  C h a m p io n s h ip  S led D o g  R a ce , to  be h e ld  F r id a y ,  S a tu rd a y  a n d  
S u n d a y . T w e n ty  m u s h e rs  d re w  fo r  p o s it io n s  W e d n e sd a y  n ig h t  a t  th e  A n c h o ra g e  W e s tw a rd  
H o te l,  w ith  la s t y e a r ’s w in n e r ,  G e o rg e  A t t la ,  d ra w in g  th e  n u m b e r  10 s lo t. D e ta ils  in  S p o rts , 
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. ->i By RAULNUSSBAUM 
Our Juneau Bureau Chief 

JUNEAU — Rep. Mike Beirne, 
R-Anchorage, w ill not return 
$312,000 in state revenue sharing 
funds, he said Wednesday. He was 
given the funds for a hospital he 
plans to build, but state auditors say 
the clinic may never be completed.

Legislative leaders said Wed­
nesday they are concerned about a 
possible conflict of interest as n

result of two resolutions introduced 
in the Senate which would remove 
legal barriers that arc blocking 
Beirne’s efforts to collect more state 
revenue sharing money for the Like 
Otis Clinic. The resolutions were 
introduced in the Senate at Beirne's 
request.

THE STATE’S internal auditor 
Wednesday formally recommended 
that the state recover all $312,000 
given Beirne "and that no sub-

13 y e a r s  l a t e r ,  f e d e r a l  r e p o r t
s t i l l  h a u n ts  r e b u i ld in g  in  q u a k e  a r e a s

sequent payments bo made until 
such time as LOC (Lake Otis Clinic 
Inc.) provides an accurate accoun­
ting of construction costs, obtains 
permanent financing and lias title to 
the land for the hospital site 
dedicated irrevocably to a public 
purpose."

None of those conditions ure met 
now, auditors say.

Beirne was asked last year to 
return about $97,000 of the $312.00!) 
he was given in 1975 for hospital con- 
s t r u c t io n . The Anchorage 
pathologist is battling to retain that 
money.

“I ’M NOT GOING to consider 
giving any of those funds back," 
Beirne said of the revenue sharing 
money Wednesday. "Tito Hammond 
administration is picking on small 
businesses in Alaska, and this is just 
another example."

Two resolutions introduced in the 
Senate at Beirne’s request through 
the Adm inistrative Regulations 
Review Committee would allow 
Beirne -- or any other hospital
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Y o u r  J e w e l r y  H e a d q u a r t e r s
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an all-Alaska natural gas line.

THE OMAR delegation came to 
Juneau to try to convince the 
legislators to speed their review of

(Continued from Page 1)
costs involved in hospital construc­
tion. Undercurrent regulations,only 
allowable costs are subject to state 
revenue sharing grants.

If Beirne collected 25 per cent of 
the projected $10 million cost of the 
125-bed hospital, he would collect 
$2.5 million from the state.

THE AUDIT released Wednesday 
by the internal auditor says the stale 
"may find that its revenue sharing 
money has gone to pay a past debt 
and no hospital will ever be fully 
constructed and in use by the people 
of Alaska. 1 here must be good faith 
on the part of (Beirne) to fulfil! his 
stated goals. (Beirne) in this case 
has vo luntarily jeopardized the 
interest of the sta te . . ."

Lake Otis Clinic, at the intersec­
tion of .Lake Otis Drive and 42nd 
Avenue, was started in 1973, bui only 
foundation work has been completed 
so far. Beirne says construction will 
resume this spring and that the 
clinic will take about 18 months to 
complete.

The state attorney general's office 
says it has reached no decision on 
whether it should examine possible 
conflict of interest involved in the 
resolutions introduced at Beirne’s 
request.

HOUSE Speaker Hugh Malone 
sola that "probably the best couise" 
would be to hold hearings with Beir­
ne, the Dept, of Law end the Dept, of 
Community and Regional Affairs. 
But the House will take no action, as 
the bills were not introduced on that 
side.

The resolutions were referred first 
to the Senate Community and 
Regional A ffa ir s  Committee, 
chaired by Sen. Joe Orsini, R-An- 
choragc. Orsini said Wednesday he 
is "trying to get information utxmt 
the reso lutions," but has not

wui.ii—u u u ic r . u ru en in g  nas 
expressed reservations about the 
weight the state action may carry 
with the Federal Power Commission 
or the Congress.

scheduled any action on the 
resolutions in the near future.

" I ’m not all that concerned with 
his individual case," Orsini said. “If 
they are bad regulations, they ought 
to be repealed, regardless of who is 
hurt or benefitted. I don’t even plan 
to look at his individual situation 
unless maybe as an example of how 
the laws are unjust.”

THE DEPT, of Law will sue if 
necessary to collect the $312,000 
Asst. Atty. Gen. Rodger Peguessaid 
Wednesday. But Beirne is immune 
from a suit until the legislative 
session is over.

Beirne says the efforts to block 
more revenue sharing money for the 
Like Otis Clinic are spawned by the 
Hammond administration and the 
two hospitals already operating in 
Anchorage, Providence Hospital 
and Alaska Hospital and Medical 
Center.

"Those hospitals make millions of 
dollars a year . . . they know they'd 
lose several million a year if we 
open, an d that would come right off 
the top - that would he pai l of their 
profits.

“The state has never audited those 
hospitals they're jusi picking on 
the little guy."

Beirne said lie asked Sen. Jalmar 
Kcrttula, D-Palmer, to introduce the 
resolutions in the Senate ratherthan 
introducing them himself in the 
House because " I didn't want to put 
pressure on my fellow members. . .  
I got It as far away from myself as 
possible."
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xatn Avenue ana x street.
There, o f f ic e r s  arrested a 

17-year-old juvenile, who was later 
charged with armed robbery and 
released to his parents, and Phyllis 
Rae Gray, 25, of 3723 Thompson, who 
was taken to state ja il annex. Her 
bail was set at $2 ,000 .

The third suspect is still at large.&Steven§
(Continued from Page 1)

o f. . .  the import duties on fisheries 
projects and all the fees, fines and 
penalties paid under the extended 
fisheries ju risd ic tion . Regional 
fisheries councils would be able to 
use these funds and award loans for 
research, development, and con­
struction of fish ing vessels or 
onshore facilities."

— The state’s permanent fund. 
Stevens urged the state legislature 
not to use the permanent fund as a 
loan source of last resort.

—‘The capital move. Stevens said 
federal money used for the capital 
move will lake the money that might 
otherwise have gone for other 
projects in the state.

"You can’t view federal funds for 
a new capital in the same light as 
for, say, a new hospital in Bethel. . .  
The federal funding will just come 
out of existing federal expenditures."

Beirne won’t repay
1‘

stone

h e a fe t
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A G  Aware O f  Beirne
By The Associated Press 

Atty. Gen. Avrum Gross said 
Tuesday that a conflict of interest 
allegation against state Hep. 
Mike Beirne, R-Anchorage, has 
been “brought to our attention,” 
but no decisions has been made 
on whether to conduct an in­
vestigation.

"There has been an allegation 
of conflict of interest," Gross 
said. " I don't know what we’re 
going to do. We've made no deci­
sion of what, if any, action we 
plan to take."

Gross made the statement in

the wake of a disclosure by the 
Anchorage Daily News that 
doctor-lawmaker Beirne is 
pushing legislative proposals 
which could earn him as much as 
$'2.5 million in taxpayers' money.

Alaska’s conflict of interest law 
provides that "no public official 
may use his official position or of­
fice for the primary purpose of 
obtaining financial gain for 
himself, or his spouse, child, 
mother, or father, or business 
witli which he is associated or 
owns stock."

At issue are two Senate reso-

Charges
Calif., a profit-making company 
which owns a string of clinics.

Beirne, however, disputed the 
claim. He said General Health 
Services holds a lien against the 
property, but he still holds the ti­
tle.But state officials, the Daily 
Nows added, say they are con­
cerned Unit the involvement of 
General Health Services could be 
in violation of requirements that 
revenue sharing money be used 
in the public interest.Beirne originally borrowed 
about $1 million from People’s 
Bank and Trust in Anchorage for 
the hospital project. However, 
time delays and climbing interest

charges increased his debt to 
more than $1.5 million, and 
Beirne was forced to borrow 
$150,01)0 from the National Bank 
of Alaska last November to stave 
off default.

The loan was made one day 
before Beirne was re elected to 
the seat to which he originally 
was appointed by Gov Hammond

lutions introduced at Beirne's re­
quest to change Department of 
Community and Regional Af­
fairs' regulations which are 
thwarting Beirne's efforts to 
collect state revenue sharing 
money for a $10 million. 125-bed 
hospital he is trying to build in 
Anchorage.

One resolution would allow 
Beirne to collect state revenue 
sharing funds for 25 per cent of 
total costs of the project as op­
posed to the currently-allowable 
reimbursement for "allowable 
costs."

Based on Beirne’s estimate 
that the hospital will cost $10 
million, a 25 per cent state grant 
would earn him $2.5 million.

Another resolution would 
eliminate existing requirements 
that applicants for state revenue 
sharing money submit ap- 
pllctlons through a local munic­
ipality.

Beirne already has collected 
$312,000 for the project from the 
state, but the payment was made 
under protest of then-mayor of 
the Greater Anchorage Area 
Borough, Jack Roderick, who 
said delays in the start of con­
struction on the hospital "has 
given as cause for conern about 
the appropriateness of revenue 
sharing funds for this purpose."

Beirne said he was pushing for 
the legislation because the 
Department of Community and 
Regional Affairs "is violating the 
intent of the law" which es­
tablished revenue sharing by 
limiting costs which are eligible

in calculating the awards.
Beirne acknowledged that con­

flict of interest questions "did 
bother me at first." But he added 
that "my speciality is health...I 
was very familiar with the law 
and spotted the inconsistencies 
immediately."

" I don’t have anyy reserva­
tions about it..,” he said. "It was 
my duly to respond."

In a dispatch from its capltol 
bureau, the Daily News also re­
ported that a soon-to-be-released 
state audit on the hospital project 
will recommend that Beirne be 
forced to pay back the entire 
$312,003 he received on 1975.

According to auditors, the new­
spaper said, Beirne no longer 
even holds title to the land on 
which he hopes to build the Lake 
Otis Clinic.

The audit also charges that 
Beirne did not act in good faith in 
charing unreasonable costs to the 
project, the Daily News said.

Based on another audit con­
ducted last year, state officials 
disallowed $2.3 million of the $3 
million in costs claimed by 
Beirne in his revenue sharing 
calculations, and ordered him to 
repay $97,00(1 of the $312,000 
total.

Beirne said he lias contested 
the repayment order and will sue 
the state if it tires to take back 
(he entire $312,000.

In the forthcoming audit, the 
Daily News said, auditors claim 
that the title to land for the 
hospital site is held by General 
Health Services of Culver City,

C
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M e m o  S a y s  B e i r n e  ‘ C o v e r e d ’

JUNEAU (AP) — A state lawmaker cannot be 
prosecuted under Alaska’s conflict of inteiest law 
for sponsoring self-serving legislation, the attor­
ney general’s office says.

In a memorandum released yesterday, Attor­
ney General Avrum Gross said the Alaska Con­
stitution insulates lawmakers from prosecution in 
connection with legislative actions despite provi­
sions of the state’s conflict of interest law.

The decision ruled out ai y prospect for char­
ges being brought against Rep. Mike Beime, R- 
Anchorage, in connection with two resolutions he 
is sponsoring to repeal regulations which are 
causing him financial problems.

But in concluding that Beime couldn’t be 
prosecuted, the attorney general's office empha­
sized it wasn’t ruling on whether Beime was in­
volved in a conflict of interest and threw the sim­
mering issue into the lap of the House leadership.

“ If the legislature itself were to determine 
that a member was involved in improper conduct 
of any nature, it is free to take such action as it 
deems proper, including the possibility of cen­
sure,” the memo said.

The 11-page memorandum was prepared by 
Assistant Attorney General Pat Gullufsen at the 
request of Dan Hickey, chief of the Department 
of Law’s criminal division.

Hickey said he wanted an "assessment of the 
actions of Representative M. F. Beime in spon­
soring Senate Concurrent Resolutions 13 and 14 as 
they relate to possible criminal prosecution 
under” the state’s conflict of interest law.

The resolutions in question would repeal De­
partment of Community and Regional Affairs 
(CRA) regulations under which the state has 
challenged $312,000 in revenue sharing paid to . 
Beime fora financially troubled project, the Lake

Otis Clinic, he is trying to build in Anchorage.
The memorandum said it was clear that the 

resolutions both originated with Beime and would 
benefit him directly.

It said Beme has “publicly acknowledged that 
the resolutions are his," and concluded that they 
“would go a long way, if not all the way, towards 
resolving the dispute between CRA and Lake Otis 
Clinic — B îme in favor of Beime—and as a con­
sequence entitle Lake Otis Clinic to just about all 
it wants...”

But in researching the case, Gullufsen wrote 
that the state conflict of interest law, which would 
appear to prohibit such acts, was in conflict with 
the state Constitution.

The conflict of interest law provides that “no 
public official may use his official position or of­
fice for the primary purpose of obtaining financial 
gain for himselL.or business whith which he is as­
sociated or owns stock."

But the memorandum added that “ the statute, 
if applied to acts by legislators including the intro­
duction of bills or resolutions, creates immediate 
and difficult problems of proof."

“The key phrase in the act is ‘primary pur­
pose,”’ the memorandum said, noting many law­
makers rightly introduce legislation in connection 
with their own fields of business.

The memorandum said it is assumed that the 
term primary purpose was used in the act in "an 
effort to distinguish the slutation where the real 
purpose of a legislator is purely to benefit himself 
as opposed to the situation where he will only inci­
dentally benefit from an official action.”

Concluding that the issue boiled down to the-al- 
ways-difflcult-to-prove question of motive, the 
memorandum said application of the conflict of 
interest law to the sponsorship of legislation

would create “a vast grey area in which legisla­
tors are going to be afraid to tread.”

“The result will be that, whether prosecution 
is intiated or not, legislators will be very loath to 
get involved in areas which may affect them, 
which is going to mean that out of fear of prosecu­
tion the public may lose the benefit of those most 
knowledgeable in particular legislative fields,” 
the memorandum said.

Probably because of such fears, the memoran­
dum added, the constitution was drafted to in­
clude language tliat “legislators may not be held 
to answer before any other tribunal for any state­
ment made in the exercise of their duties while 
the legislature is in session...”

The memorandum acknowledged that “argu­
ably, a resolution (like Beirne is sponsoring) 
would not be a protected statement," and also 
conceded that the state Supreme Court never has 
not ruled on the question.

However, the memorandum said a similarly 
worded provision in the U.S. Constitution has 
been interpreted by the courts to mean that 
“Beime would be immune from questioning, in­
dictment or prosecution under the circumstances 
of this case.”

“This is not an easy question,” the memoran­
dum concluded ‘There are two competing public 
policies at work, the first avoiding conflicts by 
legislators and the second insuring that legislators 
feel free to act in what they believe to be the pub­
lic interest, free of the fear of criminal prosecu­
tions for their actions.

“We believe the Alaska Constitution has 
clearly struck the balance In favor of the second 
value, at least when the action takes place in the 
legislature itself through the means of debate or 
legislative action.” -
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