






S B  50
S E N A T E  C O M M U N I T Y  A N D  R E G I O N A L  A F F A I R S  C O M M I T T E E

F e b r u a r y  15, 1977

P r esent: C h a i r m a n  O r s i n i ,  S e n a t o r s  W i l l i s ,  F e r g u s o n ,
H a c k n e y ,  a n d  S u m n e r ;  C h a r l e s  T h o m p s o n ,  Dept, of 
H i g h w a y s ;  B i l l  C o r b u s , A l a s k a  U t i l i t i e s  A s s o c i a­
tion; a n d  T e d  Burns, M u n i c i p a l i t y  of A n c h o r a g e

T h e  h e a r i n g  w a s  b e g u n  at 3 : 0 0  w i t h  the t e s t i m o n y  f r o m  
C h a r l e s  T h o m p s o n ,  C h i e f  U t i l i t i e s  E n g i n e e r  of the D e p a r t m e n t  
of H i g h w a y s .  K e t c h i k a n  P u b l i c  U t i l i t i e s  h a d  se n t  a l e t t e r  
s t a t i n g  t h e i r  f e e l i n g s  a b o u t  SB 50, a n d  Mr. T h o m p s o n  e x­
p l a i n e d  a n d  c l a r i f i e d  the t e r m s  of t h e  letter.

B i l l  C o r b u s  f r o m  the l a s k a  U t i l i t i e s  A s s o c i a t i o n  t h e n  
s t a t e d  that th e y  w e r e  e n d o r s i n g  SB 50. H e  t e s t i f i e d  that b y  
h a v i n g  the S t a t e  r e i m b u r s e  the u t i l i t i e s  for r e l o c a t i o n ,  
t h e i r  r a t e s  to the c o n s u m e r  a r c  stable.

S e n a t o r  Suinner a s k e d  if the $ 1 0 0  p e n a l t y  w a s  n e c e s s a r y ,  that 
he did b e l i e v e  the g e n e r a l  p u b l i c  s h o u l d  n o t  h a v e  to pay 
this fine. lie p o i n t e d  out th a t  t h e r e  h a d  b e e n  n o  t e s t i m o n y  
or s u p p o r t  f r o m  a n y o n e  on this point.

Mr. C o r b u s  s t a t e d  that th e y  h a d  n e v e r ,  to his k n o w l e d g e , h a d  
a n y  p r o b l e m s  w i t h  u n a u t h o r i z e d  e n c r o a c h m e n t .

T e d  Burns, the A s s i s t a n t  A n c h o r a g e  M u n i c i p a l  A t t o r n e y ,  
s t a t e d  that t h e y  w e r e  f a v o r  of  SB 50. He  s a i d  th a t  u t i l i t y  
r a t e s  w e r e  e v e r - i n c r e a s i n g  a n d  the cost i m p o s e d  by r e l o c a­
tin g  lines w e r e  c o n t r i b u t i n g  to the h i g h  co s t  of usage. He 
e x p l a i n e d  the d i f f e r e n c e  b e L w e e n  u n d e r g r o u n d  a n d  o v e r h e a d  
lines in r e l a t i o n  to r e l o c a t i o n  costs.

C h a i r m a n  O r s i n i  a s k e d  Mr. T h o m p s o n  a b o u t  the d e f i n i t i o n  of 
an f u n c t i o n a l l y  e q u a l  f a c i l i t y ,  a n d  Mr. T h o m p s o n  e x p l a i n e d  
that the S t a t e  w o u l d  p r o v i d e  the f u n d s  f o r  a n e w  r e l o c a t e d  
f a c i l i t y  w i t h  the s a m e  c a p a b i l i t i e s  as the o l d  one. T h e  
u t i l i t y  then w o u l d  a s s u m e  the c o s t s  for a n y  e x t r a  c a p a b i l i t y  
or i m p r o v e m e n t s .

C h a i r m a n  O r s i n i  a s k e d  if t h e r e  w e r e  a n y * m o t i o n s  to a m e n d  SB
50, and S e n a t o r  S u m n e r  s u g g e s t e d  Lhat p a g e  2, l i n e  1 8 - 2 U  be
del e t e d ,  b e g i n n i n g  a f t e r  t h e  w o r d  c h a p t e r ,  a n d  e n d i n g  a f t e r  
the w o r d  exist. T h i s  m o t i o n  w a s  p a s s e d  u n a n i m o u s l y ,  and 
S e n a t o r  F e r g u s o n  t h e n  m o v e d  to pa s s  the B i l l  as a m e n d e d  anti 
a ll the m e m b e r s  v o t e d  " D o  P a s s "  on SB 50.

T h e  h e a r i n g  w a s  a d j o u r n e d  at 3 : 5 5  p.m.



TO: S e n a to r  O r s in i DATE: Feb . 1 4 , 1977

FROM: P a u l  C o n g e r  RE: SB 5 0

I t a l k e d  to R i c h a r d  S v o b o d n y ,  A t t o r n e y ,  D e p a r t m e n t  of Law, 
H i g h w a y  Section, and h e  sa i d  the b a c k g r o u n d  to S B 5 0  is as 
f o l l o w s :

T h e  Feds, in 1958, p a s s e d  the H i g h w a y  A c t  of 1958, w h i c h  in 
e s s e n c e  s t a t e d  " w h e n e v e r  a S t a t e  s h a l l  p a y  for the cost of 
r e l o c a t i o n  of u t i l i t y  f a c i l i t i e s  n e c e s s i t a t e d  b y  the c o n s t r u c­
tion of a p r o j e c t  on the F e d e r a l - a i d  p r i m a r y  or s e c o n d a r y  
s y s t e m s  or on the I n t e r s t a t e  System, i n c l u d i n g  e x t e n s i o n s  
t h e r e o f  w i t h i n  u r b a n  areas, F e d e r a l  f unds m a y  b e  u s e d  to 
r e i m b u r s e  the S t a t e  for s u c h  cost i n  the same p r o p o r t i o n  as 
F e d e r a l  f u nds a r e  e x p e n d e d  on the p r o j e c t ;  P r o v i d e d ,  that 
F e d e r a l  funds s h a l l  n o t  b e  a p p o r t i o n e d  to the s t a t e s  u n d e r  
this s e c t i o n  w h e n  the p a y m e n t  to the u t i l i t y  v i o l a t e s  the 
law of the S t a t e  or v i o l a t e s  a l egal c o n t r a c t  b e t w e e n  the 
u t i l i t y  and the S t a t e . "

P r i o r  to this, u t i l i t i e s  w e r e  i n c u r r i n g  a s i g n i f i c a n t  b u r d e n  
b e c a u s e  th e y  w e r e  p a y i n g  the c o sts of r e l o c a t i n g  the u t i l i t y  
w h e n e v e r  h i g h w a y  c h a n g e s  t o o k  place. T h e  1958 H i g h w a y s  Act 
a t t e m p t e d  to r e l i e v e  this burden.

N a t u r a l l y ,  once the Fed Act w a s  e n a c t e d  it w a s  b e f i t t i n g  to 
the St a t e s  to e n a c t  l e g i s l a t i o n  that w o u l d  be c o m p a t i b l e  w i t h  
the H i g h w a y  Act. E m a n a t i n g  f r o m  this, w e  h a v e  A S  1 9 . 2 5 . 0 2 0  
w h i c h  is u n d e r  s c r u t i n y  at this time.

Our l a w makers, in d e v i s i n g  this st a t u t e ,  e s t a b l i s h e d  Ju l y  L, 
1960 as the d e t e r m i n i n g  d a t e  to act as a g u i d e l i n e  in e s t a b­
lish i n g  c r i t e r i a  as to w h o  w o u l d  r e c e i v e  r e i m b u r s e m e n t  and 
w h o  w o u l d  not. T h e n  u s i n g  this date, they i m p o s e d  a d d i t i o n a l  
c r i t e r i a  w h i c h — L s - a f f i x e d  as a t t a c h m e n t r  #*l, p. 2-., d e l i n e a t e d  
in R. C. P r e s t o n ' s  memo, d a t e d  11/28/75, In • •' h v *

"The q u e s t i o n  of d e t e r m i n i n g  w h o  m u s t  b e a r  the c o s t s  of u t i l i t y  
r e l o c a t i o n  can a r i s e  f r o m  a n u m b e r  of f a c t u a l  s i t u a t i o n .  In 
c e r t a i n  ins t a n c e s ,  h o w e v e r ,  the a n s w e r  is c l e a r  a n d  an i n i t i a l  
and o f t e n  d e t e r m i n a t i v e  q u e s t i o n  w h i c h  aids in the a n s w e r  is 
w h i c h  w a s  t h ere fi r s t ?  If a u t i l i t y  f a c i l i t y  is v a l i d l y  in 
p l a c e  p r i o r  to the e s t a b l i s h m e n t  of a r i g h t - o f - w a y  a n d  
c o n s t r u c t i o n  of a h i ghway, t h e r e  is no q u e s t i o n  that the 
S t a t e  m u s t  pay for the a d j u s t m e n t  or  r e l o c a t i o n  of the 
u t i l i t y  f a c i l i t i e s .  On the o t h e r  hand, if a r i g h t  of-wa\ 
e x i s t s  first, and, a f t e r  J u l y  1, 1960 a u t i l i t y  d e s i r e s  to 
locate f a c i l i t i e s  w i t h i n  the r i g h t - o f - w a y ,  the S t a t e  wi l l  
not be r e s p o n s i b l e  for that u t i l i t y ' s  r e l o c a t i o n  c o s t s  if 
s u c h  is later n e c e s s i t a t e d  b y  h i g h w a y  m o d i f i c a t i o n  or c o n s t r u c­
tion." (Unless the two p a r t i e s  e n t e r  into an a g r e e m e n t  
w h i c h  s t i p u l a t e s  d i f f e r e n t  terms).



H o w e v e r ,  this s e e m s  to b e  w h e r e  the s i m p l i f i e d  a p p r o a c h  
ceases, a n d  m a n y  p r o b l e m s  a r i s e  r e g a r d i n g  r e i m b u r s e m e n t ,  
w h i c h  h a v e  b e e n  a c o n s i s t e n t  " t h o r n  in the side" for the 
State. T h e y  h o p e  a p a n a c e a  to the p r o b l e m  w i l l  be SB50.

S p e c i f i c a l l y ,  the s t a t u t e  has p r e s e n t e d  p r o b l e m s  for t h o s e  
u t i l i t i e s  w h o  w e r e  l o c a t e d  in S t a t e  r i g h t s - o f - w a y  at the 
time the l a w  w e n t  into e f f e c t  a n d  h a d  to r e l o c a t e  t heir 
u t i l i t y  to a d j u s t  to h i g h w a y  c o n s t r u c t i o n .  T h i s  i n i t i a l  
r e l o c a t i o n  i s n't the p r o b l e m ,  it's if the f a c i l i t y  (one 
l o c a t e d  in the st a t e s  r i g h t - o f - w a y  p r i o r  to 1960) h a s  to 
r e l o c a t e  a 2nd t i m e  to a c c o m o d a t e  to m o d i f i c a t i o n s  m a d e  
in th-1 h ighway, that has p r e s e n t e d  the p roblem. S h o u l d  the 
u t i l i t y  be r e i m b u r s e d  f o r  the 2nd r e l o c a t i o n ?

The D e p a r t m e n t  of L a w  in its memo, a f f i x e d  h e r e t o  as a t­
tac h m e n t  2, p a g e  6, d a t e d  10/27 / 7 6 ,  is of the o p i n i o n  that 
the u t i l i t y  s h o u l d  be e n t i t l e d  to r e i m b u r s e m e n t .

The u n d e r l y i n g  p r o b l e m  r e g a r d i n g  r e i m b u r s e m e n t  is n o t  b e i n g  
g e n e r a t e d  by the State, but by the Feds. The Fe d s  are 
c o n t e n d i n g  that S t a t e  l a w  is not c l e a r  on this point, t h e r e­
fore  they are r e l u c t a n t  to p r o v i d e  a n y  funds b e c a u s e  they w i l l  v* '” 
be in h a r m o n y  w i t h  S t a t e  law as the F e d e r a l  l a w  requires.
So w h a t  the S t a t e  is d o i n g  by  i n t r o d u c i n g  this B i l l  is m a k i n g  
it lucid in the s t a t u c e  that the S t a t e  w i l l  r e i m b u r s e  the 
u t i l i t y  in no un c e  tain terms, for a "cost of change, r e l o­
cation,' or r e m o v a l  n e c e s s i t a t e d  by h i g h w a y  c o n s t r u c t i o n . "
(see Sec. 19 . 2 5 . 0 2 0 ( c )  of  SB50.) T h e r e f o r e ,  the e n a c t m e n t  
of this law w i l l  p r o h i b i t  a n y  d i s p u t e  by the Feds and they 
w i l l  have to r e i m b u r s e  the S t a t e  b e c a u s e  our s t a t u t e  w i l l  
now s p e c i f y  that we w i l l  r e i m b u r s e  the u t i l i t y  if r e q u e s t e d  
to r e l o c a t e  by the D e p a r t m e n t  of H i g h w a y s .

In the rest of the bill, the S t a t e  is s i m p l y  m a k i n g  the 
d e f i n i t i o n  of u t i l i t y  m o r e  refined.

S p e c i a l  no t e  s h o u l d  be g i v e n  the n e w  l a n g u a g e  in the 
first s e c t i o n  of the bill, (AS 19.05. 1 3 0 ( 4)) " t h e  S t a t e  
w i l l  not pay for any i m p r o v e m e n t s  a b o v e  the c o s t s  of a 
f u n c t i o n a l l y  e q u a l  f a c i l i t y " . I t h i n k  this t e r m  can be 
w i d e - o p e n  for i n t e r p r e t a t i o n ,  and I ha 1 been u n a b l e  to 
a t t a i n  from a n y o n e  w h y  they w a n t  to a n m n d  the p r e s e n t  l a n g u a g e  
in the statute.

PC/js
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Department of H i g h w a y s
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Attorney General 

Department of Lav/
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Assistant Attorney General

h a t e : N o v e m b e r  26. 1975

F ILE  NO:

T E L E P H O N E  MO:

S U B JE C T: Whether the State is Obligated 

to reimburse Utilities for second 

Relocations u n d e r  A S  19.25.020

This m e m o r a n d u m  attempts to dispose of a recurring question of lav/ involving h i g h w a y  

construction a n d  the relocation of utility facilities located within State rights-of-way. 

T h e  question involves the .application a n d  interpretation of A S  19.25.020 in situations 

w h e r e  a utility has first been required to adjust or relocate its facilities d u e  to h i g h w a y  

construction, relocates its facilities still withi.i the right-of-way, a n d  then at a later 

date, is again required to ohift its facilities due to h i g h w a y  construction. T h e  question 

is whether the State is obligated b y  the statute to p a y  the utility's costa in h a v i n g  to 

relocate its facilities the second time around. A S  19.25.020 provides:

Relocation of utilities incident to federal-aid h i g h w a y  projects.

(a) If, incident to the construction of a h i g h w a y  project on a 

foderhl-aul primary or secondary system, or the interstate 

system including its extensions in an urban area, the depart­

men t  determines and orders that a utility facility located in, 

over, along, or u n d e r  a road right-of-way must be changed, 

relocated, or removed, the utility o w n i n g  or in charge of the 

facility shall change, relocate, or r e m o v e  it as soon no possible 

in accordance with the order.

(b) T h e  cost of change, relocation, or removal In a part of 

tho cost of the h i g h w a y  construction to be paid frorn h i g h w a y  

funds a n d  the department shall, on behalf of the state, p a y  

tho costa oF the change, relocation, or removal unless the 

utility facility w a s  constructed and installed under n valid 

agreement entered into b y  the state and the utility after July 

1, 1900, w h ich requires the utility to change, relocate, or 

r e m o v e  its facilities o n  d e m a n d  at its o w n  expense. A  utility 

w h ich locates its facilities on a state o w n e d  right-or-way after 

July I, 19G0, without a permit from the department shall not 

b o  t jimbursftd for the cost of the change, relocation, or re­

moval of its facility.



T he  H onorab le  W a lte r B . P a rk e r
C om m iasioner

N o v e m b e r  26, 1975 
_ a _

T h e  question or determining w h o  m u s t  bear the coats of utility relocations u n d e r  th^ 

statute can arise from a n u m b e r  of factual situations. In certain instances, how e v e r ,  

the a n s w e r  is clear and an initial a n d  often determinative question w h i c h  aids in the 

a n s w e r  is w h i c h  w a s  there first? If a utility facility is validly in place prior to the 

establishment of a righc-of-way a n d  construction of n highway, there is n o  question 

that the State must p a y  for the adjustment or relocation of the utility faciuties. O n  the 

other band, if a right-of-way exists first, and, after July 1, 19-30 o utility desires to 

locate facilities within the right-of-way, the State will not b e  responsible for that 

utility’s relocation costs- if such in later necessitated b y  h i g h w a y  modification or c o n­

struction. This latter result, h owever, is dictated .sore b y  the terms of the standard 

utility permit issued to the utility than b y  the language of the statute. T h e  terms of 

the permit are contemplated b y  the statute. 'Tie situations w h ich h a v e  not b e e n  so 

clear, however, are those w h i c h  involve tho first set of facta at the outset, a n d  w h e r e  

the utility has b e e n  allowed to relocate its facilities within the n e w l y  established 

right-of-way. In such a situation, is the State legally obligated for the costs of re­

locating tho utility facilities w h e n  h i g h w a y  construction necessitates their relocation 

a second time. In our opinion, the a n s w e r  to that question is yes. This result ar.d 

resolution of the question Is based u p o n  an analysis w h ich focuses iipon a n d  considers 

the language of the statute, its purposes, the legislative history of the statute, the 

legislative history of the federal statute w h i c h  apparently precipitated the Alaska 

statute, consideration of the realities involved In situations w h e n  h i g h w a y s  a n d  

utilities m u s t  meet and r u n  together (which m e r g e s  back into the p urposes of the 

statute) a n d  other factors v/hich ore tangcntnl to the main question, including certain 

existing regulations in the Alaska Administrative C o d e  a n d  past practices of the Depart­

ment  of H i g h w a y s  in dealing with such cases. T h e  language of the statute is considered 

first. A S  39.25.020(b) provides in part:

T h o  cost of change, relocation, or removal in a . 

part of tho cost of the h i g h w a y  construction. . . 

an d  tho department shall. . . p a y  the costs. . . 

unless the utility w a s  constructed and installed 

u n d e r  n valid agreement entered into b y  the 

otnte a n d  the utility after July 1, 1900, v/hich 

requires the utility to change, relocate, or 

r e m o v e  its facilities on d e m a n d  at its o w n  

expense. , . . (emphasis added)

T h e  m a n date thus is clear that except for the proviso which begins with the w o r d  

j’unlens . . . the State is obligated to beer the costs of rclcc \tion.” T h e  proviso, 

h owever, is not oo clear. Tt can m e a n  only those facilities w hich c o m e  into b e i n g  in 

the firot instance after tho right-of-way ic established. It con also b e  interpreted as 

mandating that if a utility is initially relocated and is relocated within the right-of-way,
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C om m issioner

that the first relocation only ia subject to reimbursement; that the utility m u s t  at the 

time of initial relocation enter into an agreement b y  w hich it rausi. bear its o w n  costs 

thereafter, ev e n  if a subsequent relocation is necessitated solely b y  h i g h w a y  construct­

ion. Since the language is s o m e w h a t  ambiguous, resort m u s t  shift to the underlying 

purposes and intent of the statute. See generally Sands, Sutherland Statutory Inter­

pretation vol. 2A 545.09 ot seq. (4th adit., 1973). S u c h  a shift a n d  analysis h o w e v e r  

requires a look first of all at the congressional action w hich apparently precipitated 

A S  10.25.020. In 1953, Congress, in passing the H i g h w a y  Act of 1958 (?.L. 04-627) 

included the following in sec. Ill of the Act:

—  Subject to the conditions contained in this 

section, w h e n e v e r  a State shall p a y  for the cost 

of relocation of utility facilities necessitated b y  

the construction of a project on the Federal-aid '

p r i mary or secondary systems or on the Inter­

state System, including extensions thereof within 

u r b a n  ar ;ae, Federal funda m a y  be used to reim­

burs e  the State far such cost in the s a m e  proportion 

as Federal funds are expended on the project:

Provided, that Federal funds shall not b e  a p por­

tioned co the states u n c h r  this section w h e n  the 

p a y m e n t  to the utility violates the law of the State 

or iolates a legal contract between the utility a n d  

the State.

This n e w  addition to the federal-aid h i g h w a y  sc h e m e  of thiny's w a s  explained s o m e­

what  b y  the conference report of the H o u s e  a n d  Senate conferees. 1/^ that part of the 

conference report is set out in full: •’ * ’

S E C T I O N  111. H E  L O C A T I O N  O F  U T I L I T Y  FAC I L I T I E S

T h e  H o u s e  bill (sec. 113 and the Senate a m e n d m e n t  

(nec. Ill) contained similar provisions v/hich w o u l d  

h a v e  permitted Federal funds to b e  used to reimburse 

n State for utility relocation costs which tin; State had 

paid for u nder its o w n  lo\v3 or practices. Both the 

H o u s e  a n d  Senate provisions would have denied a p p o r­

tionment of Federal funds for this purpose to a n y  State 

w h e n  the p a y m e n t  to the utility violated the l a w  of the 

Slate or n legal contract between the utility a n d  the

l/_ Conference Keport No. 2436, 1956 U.S. C o d e  Congressional a n d  Administrative 

N e w s  p. 2809, 2099.

N ovem ber 26 , 1975
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State. T h e  Senate a m e n d m e n t  differed from the H o u s e  

bill, however, in that it provided that n o  m o r e  than 2 

percent o L'm;, s u m  apportioned to a n y  State for n n y  

fiscal year might b e  e x p e n d e d  u n d e r  the section.

T h e  I7ousu? bill contained no  such limitation.

This 2-percent limitation w o u l d  have resulted in 

administrative difficulties. It could have caused 

inequities particularly to small utilities and munici­

palities a n d  in c o m e  instances resulted in failure to 

fully reimburse States w h i c h  would otherwise have 

been reimbursed u n d e r  the policy w hich the B u r e a u  

of Public R o a d s  has followed of reimbursing States 

that p a y  x-elocation costs. Sect'on 113 of the bill as 

passed b y  the B o u s e  a n d  r e c o m m e n d e d  and accepted 

b y  the conferees recognizes the equity of reimbursing 

utilities for the cost of relocating facilities w h e n  re­

quired Tor Fedeml-aid h i g h w a y  projects. Further, 

this section m a k e s  it clear that it is ihe intention of 

tho Federal G o v e r n m e n t  to a s s u m e  its proportionate 

chare of utility relocation costs w h e n e v e r  a State 

allows ouch costs.
• \ • »*

U n d e r  the existing practice of the Bu r e a u  of Public 

Roads, Federal funds m a y  participate in utility re­

location costs to the s a m e  extent ns other construction 

costs without n n y  percentage limitation based on the 

State's apportionment.
— —V.-il »«•</

In adopting the H o u s e  language, the conference 

agreement intends that the oection will be applicable 

to tho am o u n t  psiid b y  the State.

'Two years later, in 1958 the n e w  provision w a s  a m e n d e d  b y  adding a n e w  provisio, viz. 

Section 11, P.L. 95-332: 72 Stnt. 89. While this n e w  addition didn't add m u c h  to the 

1953 Act, a serious effort w a s  m a d e  in the Senate to contract from w h a t  the 195B Act 

h a d  established. T h e  Senate committee w h i c h  had considered the bill reported it to 

tho fioor with a m e n d m e n t s  w h i c h  w o uld have, inter alia, placed a ceiling o n  h o w  m u c h  

federal reimbursement a state w o u l d  receive if it did p a y  the costs of utility relocation.

In an emphatic (and apparently successful) attack on this proposed contraction. Senators 

E d w a r d  Martin, V/. K e r r  Scott, R< bert S. Ke r r  and R o m a n  L. U r u a k a  prepared a dissent 

to the proposed a m e n d m e n t  w h i c h  is set out in full an an appendix to thin opinion. 2/_

T h e  H onorab le  W a lte r B . b a rk e r  Novem oer 28, 1975
C om m issioner -  4 ■*-

2/ Their dissent appears at p. 2398 of U.S. C o d e  Congressional and Administrative N e w s  

for 1953
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Their dissent is interesting -or prosent purposes because it develops in m u c h  m o r e  

detail the b a c k g r o u n d  a n d  reasons for the 1958 enactment. Again, their dissenting 

efforts -were ultimately successful, for the 1956 language w a s  basically retained and 

has b e e n  retained in the s a m e  basic form over since. T h e  language is presently 

codified at 23 U . S . C .  $123. 3/

Following this activity of Congress, the several states promptly b e g a n  passing statutes 

w h i c h  required utilities to b e  reimbursed for their relocation costs (at lca3t w h e n  their 

relocation w a s  necessitated b y  Federal-aid h i g h w a y  construction). T h e n ,  almost as .soon 

as that happened, litigation developed challenging the n e w  laws, usually c n  the g r o u n d s  

that they constituted an appropriation cx public funds for a non-public purpose. See e.g. 

Slate H i g h w a y  Department y. Delaware P o w e r  £ Light C o . , 107 A . 2d 27 (Del., 1981).

3/ 23 U . S . C .  5123 provides:

5123. R E L O C A T I O N  O F  U T I L I T Y  FACILITIES

(a) W h e n  u Stato shall p a y  for the cost of relocation of utility 

facilities necessitated b y  the construction of a project on the 

F od e m l - n i d  primary or secondary systems nr on the Interstate 

System, including extensions thereof within u r b a n  area3.

Federal funds m a y  b e  used to reimburse the State for such cost 

in the s a m e  proportion as Federal funds are e x p e n d e d  on the 

project. Federal funds shall not b e  used to reimburse the 

State u n der this section w h e n  the paym e n t  to the utility

violates the law of the State or violates a legal contract be- • ^

tween the utility a n d  the State. S u c h  reimbursement shall 

b e  m a d e  only after evidence satisfactory to tho Secretary 

shall h a v e  been presented to him substantiating the fact that 

the State has paid ouch coot from its o w n  funds with respect 

to Federal-air! h i g h w a y  projects for v/hich Federal funds arc 

obligated subsequent to April 19, 1958, Tor w o r k ,  including 

relocation of utility facilities.

(b) T h e  term "utility," for the purposes of this .section, shall 

include publicly, privately, a n d  cooperatively o w n e d  utilities.

(<;) T h e  term "cost of relocation," for the purposes of this 

section shall include the entire amount paid b y  such utility 

properly attributable to such relocation after deducting L.ero- 

fro/n a n y  increase in the value of the n e w  facility a n d  any 

salvage value derived from the old facility.

(Aug. 27, 1953, P.L. 85-787, 51, 72 Stnt. 900.)
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A n d ,  n n u m b e r  of states did strike d o w n  the n e w  law. See e.g. W a s hington State High w a y 

Commission v. Pacific N  .".7. Beil Tel. C o., 337 P 2 d  305 (Wash., 1931) . T h e  constitu­

tionality of the Alaska version being considered here baa never been challenged.

This review of the history and b a c k g r o u n d  of the Alaska statute as a product of C o n­

gressional action is particularly helpful for present purposes an there is a total lack of 

meaningful legislative history relating to the enactment of A S  19.25.020 (ch. 57 S L A  1981) 

b y  the Alaska legi?la;ure. T h e  journals c? both the House and Senate contain only refer­

ences to the recommendations of committees having considered the bill (HB 172) a n d  lack 

n n y  formal report v/hich could b e  uncd as a guide for answering the present question of 

statutory interpretation. Further, there are no other formal minutes or records available 

of committee action. Ill) 172 did not pays as introduced, but the differences of its a m e n d e d  

version. H o u s e  Committee Substitute for H B  172 (rTCS 172) do not appear relevant to the 

present question. T h e  primary change m a d e  w a s  deletion of language w h i c h  w o u l d  have 

expressly endorsed relocation p ayments in cases in which the State had m a d e  agreements 

with utilities to reimburse for relocation expenses if legislation w a s  passed v/hich required 

such payments. In other words, agreements which would have given retroactive effect 

to the legislation.

H a v i n g  completed the review of the genera) historical background, tho question of what 

general purposes W e r e  involved and objects sought to b «  accomplished in enacting 520 can 

b o  addressed. Flr.et, it appears that in expanding the list of items w h i c h  w e r e  rcimbursabl 

to the States, Congress recognised the basic inequity ir the cost of utility relocation c o n­

tinued to b e  borne b y  the utilities themselves during this period of accelerated h i g h w a y  

construction. S u c h  n situation would m e a n  in effect that the subscribers to a utility w o u l d  

b e  subsidizing h i g h w a y  construction. See the 1953 conference report (quoted above) nt 

p. 2909. M o r e  enlightening h o w e v e r  is the dissenting view expressed b y  Senator Martin 

etal. in 1958 (ofca a p p e n d i x ) . Beginning with the 1953 Act, a n d  continued in 1950'nnd‘v 

subsequent years, the greatly accelerated pace of h i g h w a y  construction (especially 

forleral-nid h i g h w a y  construction) entailed a commensurate a m o u n t  of Increased costs 

to utilities which, prior to the 3958 Act had had to p a y  the costs or utility relocation 

w h e n e v e r  h i g h w a y  changes took place. Generally speaking, a utility with facilities 

located within a right-of-v/ny has historically, not ranked the highest in the hierarchy 

of legal rights, at least w h e r e  h i g h w a y  authorities are concerned. See 4 Nichols o n 

Eminent- Domain, 519.22 (3d edit., 3075). Since utility linos generally follow h i g h w a y  

lines, n n d  tho higbv/ny usually c a m e  into being first, utilities took their places at the 

yjlcnaurc of the h i g h w a y  authority. T h e y  w a r e  issued "permits” or granted "franchises11 

b y  w h i c h  they w e r e  allowed to place facilities within the right-of-way but if the h i g h w a y  

authority decided to modify the h i g h w a y  in a w a y  v/hich entailed relocation, then the 

utility almost invariably had to bear the costs, even though it would not be necessary 

except for the h i g h w a y  modification. F r o m  the strictly legal point of v i e w  this w a s  only 

a natural result. If one person h a 1' a superior right and title to ronl property, and c a n­

not be forced to yield any part of it, a decision to allow a specialized use over the property
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b y  s o m e o n e  else will only b e  granted subject to the fee owner's o w n  rights and options —  

retaining the right e.g. to force the freeloader off at will —  s o m e w h a t  analogous to a 

tenancy at will. In the case of utilities however, (and oven though their initial location 

on the right-of-wny w a s  gratis) repented dislocation meant that subscribers of the utility 

w e r e  actually subsidising h i g h w a y  construction, and it is that fact v/hich w a s  recognised 

in the H i g h w a y  Act of 1953. T h e  accelerated pace of h i g h w a y  construction brought about 

inordinate ercpendituxcs for m o v i n g  vast amounts of facilities at a great cost to the users 

of the utilities. Id .it 2399.

Section 11 of the 195B Act attempted to correct that. T h o  ultimately successful dissent of 

i'.Jartin et al. in 1958 concluded with n s u m m a r y  of reasons w hich support the 1953 

formulation:

1. Relocation cost.s are legitimate construction costs 

w h i c h  should b e  treated as an integral part of tho cost 

of constructing Fcderal-nid highways.

2. If utilities are required to p a y  relocation coats 

utility users v\juid b o  unfairly burdened. T h e y  w o uld 

h a v e  to p a y  for the cost of constructing h i ghways —  

once as a taxpayer a n d  again as n part of the cost of 

each utility used. Th i s  despite the fact that utilities 

and their customers receive no special benefit from 

the n e w  Federal highways.

3. In m a n y  areas smaller local utilities, public a n d  

private, v/hich h a p p e n  to b e  in the path of high-way 

construction, w o uld b e  heavily burdened a n d  possibly 

forced out of business.

4. T h e  n e w  Federal-*nid h i g h w a y  prog r a m  because of 

its i m m e n s e  orie and complexity would aecentunte the 

b u r d e n  on utility users oP all services, electric, gas, 

v/ator, newer, and communications.

{>. Public rights-of-way are not solely for transporta­

tion of vehicles but to provide the public with all needed 

services and commodities as roads ha v e  always done. 

T h e  public and not just the motorist provides these 

r igh t s -crf-xvny.

If this formulation might b e  accepted for present purposes as a fairly accurate r.tateraent 

of the purposes and objects sought to b e  accomplished at the federal level, a n d  if the 

subsequent enactments in the several elates including Alaska can generally b e  described 

no a m e a n s  of enabling the broadened federal action to take effect in those states, note 

should b o  taken that these n a m e  purposes nnd objects apply just as m u c h  in tho case of n 

second relocation m» in the first. Indeed, a basic Congressional decision that utility
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relocation costs should b o  part of h i g h w a y  construction a n d  action b y  the states to 

imolement the decision w ould b e  frustrated b y  an interpretation w h i c h  w o uld effect 

a one-time-only policy.

Reside the acknowledgment that relocation costs d u e  to h i g h w a y  construction are and 

should be a cost of h i g h w a y  construction, note should also be m a d e  of a second import­

ant premise w h i c h  both underlies the 1953 Congressional action, a n d  w h i c h  supports 

the present interpretation, to wit: h i g h w a y s  generally, a n d  including fedeml-aid 

hi gh w a y s  p i m p l y  are not designed nor intended solely for vehicular traffic; they are 

usually designed and intended for use b y  utilities in addition to the traffic function; 

use of the right-of-way b y  utilities is something v/hich i3 intended at the outset. 

Therefore, \nurwing the several utility functions v/hich usually follow h i g h w a y  lines, 

and w h ich serve the s a m e  business a n d  residences as the roads themselves a n d  as 

functions of equal importance, it b e c o m e s  somewhat incongruous if utilities are not 

granted legal rights w h i c h  recognize their standing and function. This aspect v/ns 

rather nicely focused u p o n  and considered b y  the Minnesota S u p r e m e  Court in 

Minneapolis G a s  C o m p a n y  v. Z i m m e r m a n ,  3.1 N.V7. 2d 012 (Minn., 1950). Zim m e r m a n  

involved the question of whether the Minne.sotn statute, v/hich w a s  passed after the 

1959 H i g h w a y  Act, and which authorized the state to pfty the cost of relocating utility 

facilities on Federal-aid h i g h w a y  projects, v/ns constitutional u n d e r  th** state c o n­

stitution. In upholding the constitutionality of the law, the Minnesota court stated 

(hi. at 0-39):

T h e  concept of tho functional uses or purposes of 

a h i g h w a y  has constantly expanded v/ith the a d­

vancement of civilization until today a hi g h w a y  no 

longer exists for the limited, though prinicipal, 

purpos • of vehicular travel or transportation of 

persons a n d  property over its surface. . .

In our judgment, public highways, whether urban 

or rural, arc designed as avenues oF communication; 

and, if the original conception of a h i g h w a y  w a s  

limited to travel and transportation of property in 

movable vehicles, it v/ns because these w e r e  the 

only m o d e s  of communication then known; that as 

civilization advances, and n e w  and improved 
methods of communication and transportation w e r e  

developed, these are all in aid of and within th>* 

general p u r pose for v/hich h i g h w a y s  are designed. 

(Emphasis theirs)

Quoting from a prior case, the ooi rt continued (Td. nt 039):
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T h e  Minnesota court then concludes:

Clearly since the Cater decision in 1395, Minnesota 

has been definitely:' comrniteed to the view that the 

u se of rights-of-way b y  utilities for locating their 

facilities is one of the proper a n d  primary purposes 

for w h i c h  h i g h w a y s  are designed even though their 

principal u b k  is for travel and the transportation 

of persons a n d  property. Furthermore, the import 

of that decision is a clear recognition that the use 

of h i g h w a y  rights-of-way for the transmission of 

pxiblic intelligence a n d  public utility services con­

fers important and direct benefits u p o n  the public 

a n d  that such use is not solely for the benefit a n d  

convenience of tho utilities. T h e  soundness of the 

v i e w  that the placing of utility facilities u p o n  a 

right-of-way io one oF the proper uses of a h i g h w a y  

benefiting thepubllc is emphasized b y  the fact that 

convenience a n d  e c o n o m y  result therefrom to utility 

users, w h o  are usually located near highways, mad 

b y  tho public welfare —  in the view of our over- 

increasing population —  to m a k e  full ami efficient 

u s e  of the land surface occupied b y  public roads.

T h u s ,  a n  interpretation other than w h i c h  io here adopted w o u l d  b o  inconsistent with 

this notion of plurality oF function in h i g h w a y  design v/hich mu s t  b e  recognized. Su c h  

a n  interpretation w o u l d  encourage utilities not to relocate within right s-of-v/ny, simply 

to preserve their righto for the future, a n d  w o u l d  frustrate the general object of a c c o m­

odating utilities within the right-of-way.

Finally, connected v/ith the issue addressed here is the affect both of the language 

employed in oxiating agreements between various utilities and the Department of 

H i g h w a y s  and certain existing administrative regulations relating to utility relocation. 

A s  to the first of these, the Federal Highv/ay Administration has apparently questioned 

the authority of the state to enter into agreements with utilities w h e r e b y  the state hns 

agreed to reimburae the utility for future relocations. See (1.) of the m e m o r a n d u m  

dated April 25, 1975 from the Division Engineer to Walter D . Parker, C o m m i s s i o n e r  

of H i g h w a y s  concerning project F-031-2 (32). H o w e v e r ,  it should b o  clear from this 
opinion, that whether an agreement exists or not, the State is b o u n d  b y  statutory 

m a n date to reimburse utilities for second relocations, if the utility v/ns there first, 

a n d  without regard to w h e t h e r  the utility existed before July 1, 1930. E v e n  If an 

agreement states that tho utility a n d  not the state mu s t  bear the costs, the statutory 

duty still exists. , ....
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Next, mention will again b e  m a d e  4/_ of at least one existing administrative regulation 

w h i c h  is in conflict with the mandate of the statute, and therefore invalid. Specifically 

17 A A C  15.170 (c) (1) conflicts with the statutory mandate of A S  19.25.020 and should 

b e  repealed or a m e n d e d  to render it consistent. Note is m a ds, h o w e v e r ,  of the fact 

that a wholesale revision of the regulations is in progress.

In conclusion, it is o u r  opinion that if a utility facilities mu 3 t  initially b e  relocated 

d u e  to h i g h w a y  construction, a n d  are relocated within the right-of-way, the State 

is obligated u n d e r  A S  19.25.020 to reimburse the utility if the facilities rou3t s u b­

sequently ba relocated d u e  to h i g h w a y  construction. This interpretation is supported 

b y  the language of the statute; its purposes and objects as gleaned from research 

into the legislative history a n d  the evolution of Federal-aid h i g h w a y  acts. It is h o p e d  

that this m e m o r a n d u m  resolves the question, v/hich apparently exists in a significant 

n u m b e r  of projects in v/hich federal participation in utility relocation h a s  b e e n  placed - 

in a deferred status*, pending resolution of the legal question.

1

4/ See a prior m e m o r a n d u m  dated M a r  *b 10, 1975 to It.D. S h u m w a y ,  Chief Design 

Engineer, Department of H i g h w a y s  fr»*m J ty C. Preston, Assistant Attorney General, 

relating to Project No. F-044-1 (5); T  r1r R o a d  East.

R C P :  snp 

Attachments
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This memorandum responds to a request of the Division Engineer of the 
Federal Highway Administration and Regional Counsel of the FIMA for additional 
legal analysis relative to the question of the State's legal obligation i.o 
reimburse utilities for second relocation expenses where the utility or its 
predecessor in interest was located within a 1 u g h  way right-of-way prior to 
July 1, 1960. That date is included in the language of AS 19.25.020(b) 

which reads:

' he cost of change, reloca! Ion, or removal is a part 
of the cost of the highway construction to be paid 
from highway funds and the department shall, on behalf 
of the state, pay the costs of the change, relocation, 
or removal unless the utility facility was constructed 
and installed under a valid agreement entered into by
the state and the utility after July 1, I960, vhi.ch
requires the utility to change, relocate, or remove its 
facilities on demand at its own expanse. A  utility 
which locates its facilities on a state owned right-of- 
way after July 1, 1960, without permit from the department 
shall not he reimbursed for the cost of the change, 
relocation, or removal of its facility.

This section has recently been the subject of analysis and interpretation 
in an opinion dated November 26, 1975 (attached). That opinion primarily 
addressed the relative rights of utilities eind obligations of the Stale in 
instances wh-are utilities are required to relocate a second time due to 
highway construction, where the utilities had been initially relocated 
after July 1, 1960, and in the process had become .located within the newly 
established right-of-way. Noting particular changes made, by Congress in 
enacting Lhe Federnl-Aid Highway Act of 1956, which appeared to precipitate 
the. enactment of AS 19.25.020 in 1961, the November 26 opinion concluded 
that § 20 established a first-in-time rule with respect lo utility facilities
ini'tally relocated after July 1,' 1960. If the utility facilities were. :in
place before the. highway right-of-way was established, their right to 
roirisbursoinent for relocation expenses due to highway construction is a 
Vested right, conferred by statute, which is enjoyed by the ut i.J.ity for
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subsequent relocations as well as Lhe initial relocation. On the other 
lnnd, if the highway right-of-way is established first, (after July 1,
1969) and a utility subsequently desires location within the. right-of-way, 
tiie statute contemplates an agreement by which, as a condition to estah- 
li.shmg the facility within the right-of-way, the utility woul.d agree to 
relocate its facilities at its own expense if relocation is necessitated by 
highway construction, what was noL precisely addressed in tint opinion was 
the situation where tility facilities were in existence within a highway 
right-of-way before July 1, 1960. In that situation, there appears to be 
no question that the utility is entitled under the statute t:o reimbursement 
for relocation expenses the first Lime that it is made necessary by highway 
construction. However, a question apparently does exist as to whether such 
facilities c'ire also entitled by dint of the statute to reimbursement for 
relocaLion for any subsequent moves due to highway construction, if the 
facilities are relocated within the highway right-of-way at the time of the 
initial relocation. Posed another way, the question is whether the rights 
of such facilities are vested by dint of the statute in the some manner as 
utilities encountered by highway construe! ion after July 1, 1960.

In addition to the statute itself, certain administrative regulations 
of the department which interpret and implement AS 19.25.020 must also bo 
considered in the analysis, viz. 17 AAC 15.020(h), and 17 AAC 1.5.170. 1/
Those regulations are attached. However, as noLed in the previous opinion, 
the validity of administrative regulations depends in part on whether the 
regulation is consistent with the statute which it .is interpreting or 
implementing. AS 44.62.020 provides:

Sec. 44.62.020. CONSISTiSNGY llEMttl REGULATION AND 
STATUTE. If, by express or implied terms of a statute, 
a stale agency has authority > adopt regulations to 
implement, interpret, make S; 'cifi.c or otherwise carry 
out the provisions of the statute, no regulation adopted 
is valid or effective unless consistent with the statute 
and reasonably necessary t:o carry out: the purpose, of the 
statute.

T/ 1/ AAC J.b.l70(h)(J) appears parti ciliary relevant:

(c) A  u t i l i t y  f a c i l i t y  w h i c h  is w h o l l y  or p a r t i a l l y  r e l o c a t e d  o r  

adj listed, incident to a h i g h w a y  c o n s t r u c t i o n  project, u n d e r  the 

provision?! o f  a u t i l i t y  agreement and a! the e x p ense of the 

dejvirDiouL, the depau.ineoL will issue p e r m i t s  as follows:

(!) W h o r e  the u L i l i l y  facility is adju s t e d  o r  rel o c a t e d  

t:o a n e w  location o r  a l i g n m e n t  w i t h i n  h i g h w a y  right-of-way, 

the dc p a  lmeat's stand a r d  penuiL will, be issued to the 

extent: o f  the r e l o c a t i o n  requiring tint the p e r m i t t e e  drill 

r e l o c a t e  said facility o r  Iac.il i t ios at no cost to the 

d e p a r t m e n t  w h e n  r e q u i r e d  by future h i g h w a y  improvements 

o r  c o n s t r u c t  ion.
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With such as the background and context of fh° present analysis, the 
relevant part of § 20(b) is again presented:

Tne cost of change, relocation, or re.'oval is a part 
of the cost of . . . highway construction . . . and 
the department shall . . . pay the cosLs . . . unless 
th^. utility facility was constructed and installed 
under a valid ag. cement entered into by the state and 
the utility after July 1, I960, which requires the 
utility to change, relocate, or remove its facilities 
on demand at its own expense. . . . (Ihiphnsis added)

Here, notice may be taken first of all that the syntax of the section 
itself establishes only one circumstance in which utilities will not: be 
entitled to reimbursement, viz. where the highway right-of-way is Hrst-:iu~ 
time after July 1, 1960. In all other cases the statute establishes a 
vested right to relocation expenses, e.g. utility facilities in existence, 
within a right-of-way prior to .Tidy 1 , I960. Thus, at least three categories 
of utilities can be identified from the 1 •. iguage of the statute:

(1) utility facilities in ex.i si nee, not within a right-of-way, 
and encountered by highway construction after .luly 1, I960;

(2) utility facilities which came into existence within an 
existing right-of-way after July I, I960; and

(3) utility facilities which were in existence within a 
right- if-way prior to July 1, 1960.

It is the first and third of these cnLegori.es in which Lho syntax of the 
section is treating equally. Only where a highway or right-of-way is 
first-in-time after July 1, I960 does the statute contemplate an agreement: 
whereby the utility agrees to boar the cost of future relocation.

However, not only docs the sentence structure and plain meaning, of tho 
words support this conclusion, but the same conclusion is reached by reference 
to the general and manifest purpose of the statute. The statute's genera I 
purpose was developed in the earlier, 19/5 opinion chiefly by resort to the 
legislative history of the Fedcral-Ai.d Highway Act of 19.56. 'that Act 
cleared the. way for federal participation in utility relocations necessitated 
by highway construction. Following that action, i.L quite behooved each oi 
the states to enact legislation to legitimize such payments, bee particularly 
pages 5 and 6 of the 19/5 opinion. In tddifion, however, if also appears 
tint: the same conclusion is entailed by an examination of the .idea and 
rationale ol a so-called "grandfather clause," as the use of the July I,
I960 elite iu § 20 appears to he exact ly Lint .
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A  "grandfather clause" is defined .in UalicaLines law dictionary (1969)

a?;:

A  clause in a licensing statute which exempts 

persons already engaged in the regulated business 
or occupation . . .  A  provision in a statute 
requiring a certificate of public convenience and 
necessity which excepts carriers currently 
operating. . . .[citations omitted]

The idea of grandfather clauses is rather obvious and they are familiar 
provisions in tinny types of laws. The basic, underlying rationale nay well 
rest as much upon notions of due process as anything else. One who has 
acted legitimately in the past in certain ways should not be penalized in 
the future for having done so when the governing body changes the miles of 
law which affect those same actions. The object of grandfather clauses in 
general is to confer upon those who had behaved legitimately in the past 
equality or parity with those who in the future must satisfy certain new 
requirements in order to be legitimate, hie who lias qualified for a 
particular right in the past will not: be required t:o meet additional, often 
onerous, sometimes impossible qualifications in order to continue to enjoy 
that right in the future. To bring such tin abstraction down to the concrete, 
see generally the annotation beginning at. A Al l’ 2d 667 of cases construing 
and applying granfa'her clauses with respect: to businesses and professions.
For a recent case in the area, see Bloom v. Texas State Board of Exam of 
Psychologists, A92 S. W. 2d A60 (Tex. , T973)'.

In tho. present: situation, it appears not to be an unreasonable conclusion 
that the reason fc^ insertion of the July 1, 1960 date sprang out of the 
same kind of reasons for the installation and use of grandfather clauses 
generally, and if that is so, the object and purpose may be stated as 
conferring upon utilities already in existence within rights-of-way, the 

same rights as was being conferred upon other utilities w h o , after July 1,
1.960 found themselves in the path of highway construction. Mo doubt that 
in the early, developmental, "frontier" period of the State (which for 
present purposes includes the entire Lime prior to statehood) there simply 
was no consistency in Lho manner by which utilities raiv? to be located 
within a right-of-way. Sometimes the utility facilities preceded an actual 
road, even if a right-of-way was established first. Sometimes, particularly 
where an actual road existed first, a permit, not unlike the one used even 
after the enactment of § 20, was used, which by its terms the utility would 
agree that future relocations necessitated by highway construction would be 
at. no cost Lo the highway authority. See the attached sample permit approved 
oil June 9, 19.63 for utility facilities located in Juneau. So:rxT b>;.*s, it 
appears that the utility facilities would simply be located within a right- 
of-way without any fofutility whatsoever. Here, perhaps, oral assent was at 
tlinos g,ranted by the highway authority, and perhaps not .
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The case of certain facilities of Chugach Electric Association, designated 
as poles Dl, D2, D3 and DA which were relocated as part of project E-031-2(32) 
at the time of construction of the interchange of the New Seward Highway at 
Dawling Road, falls roost closely into the latter category. See the attached 
memorandum from Monte Lyons to Charles -E. Thompson, Chief Utilities Engineer 
dated March 25, 1976. Although it appears that CEA obtained an easement in 
1952 from the adjoining landowner which covered these facilities, the 
easement was at the sane time within the limits of the right-of-way which 
had been established in 19A9. Thus, it appears tint the easement was of no 
effect. Such a spotted pattern would be compounded whenever other utilities 
entered into joint use agreements with utilities with facilities already in 
place.

The existence of such an inconsistent factual pattern by which utilities 
became located within rights-of-way in Territorial days lends further 
credence to the conclusion that grandfather rights were conferred by the 
1961 legislature. Although inconsistent in the manner by which the facilities 
came into being within the right-of-way, it can reasonably be assumed that 
their creation canx* about nevertheless by following existing practices and 
customs within the region or locality. Thus, it would be manifestly unfair 
to penalize such u t , 1 itics in the. prospective application of a rule which 
states that firsL-in-Lime entitles utilities Co a vested right to relocation 
expenses. The underlying policy reasons for establishing the first-in-time 
rule exist with just as m u c h  force where utilities happen to be already in 
place at the time of establishing the rid c . It also makes sense where 
confusion may have existed in many instances as to which did exist first, 
the utility facilities or the road. Th u s , referring back to the syntax of 
the statute it appears tint the words "constructed and installed . . . 
after July 1, 1960" refers to facilities which arc constructed and installed 
in the first instance, after July 1, 1960. All facilities existing within 
rights-of-way prior to July 1, 1960 are to be treated as if they were there 
before the road w a s ; tint they therefore liave a vested right to reimbursement 
expenses. Ibis syntactical conclusion is further supported by the fact 
tint "constructed and installed . . . " i s  used in conjunction with the 
words ", . . under a valid agreement . . . after July 1, 1960, . .
(Emphasis added). Thus, instead of three categories, there are. really 
only two categories of utilities under the statute, viz. those constructed 
and installed in the first instiince within a pre-existing right-of-way, 
pursuant to an agreement with the Department of Highways, and all. others.
AI L others includes both utilities which are in existence before an initial 
relocation due to highway construction which takes place after July 1, I960 
and all utilities which came into place within a right-of-way, by any 
winner, before July 1, 1960. All utilities in the latter category have a 
vested right to reimbursement: for their relocation expenses. This, of 
course, would include the Chugach facilities described above.
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To sumrarize, three distinct factors all point to the same conclusion, 
viz. the syntax of the statute and plain meaning of the language employed, 
the manifest purpose and underlying rationale involved, and finally the 
rationale underlying the establishment and use of so-called "grandfatlier" 
clauses. All three indicate that facilities in place within a right-of-way 
prior to July 1, 1960 have a vested right to reimbursement just as much as 
utilities encountered by highway construction after that date. It follows 
as well that a regulation which is inconsistent with the statute is not 
valid. This includes existing 17 AAC 15.170(c)(1) and 17 AAC 15.020(h). 
Tliis is not to say, of course, that these too regulations are .invalid by  
dint of this opinion. It is only to say that it is the opinion of the 
author of this iiemorandun that the regulations are inconsistent with the 
statute, that they would not be enforceable in court, and that an action 
commenced by a utility to obtain payment for a second relocation would be 
successful.

R C P :snp 

Attachments
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STATE of ALASKA

TO:

FROM:

ALASKA PUBLIC UTILITIES CCMMISSION 
1100 MacKay Building - 338 Denali Street 

Anchorage, Alaska 99501

[“ Frances A. Ulmer
Legislative Assistant 
Office of the Governor 
Pouch A, State Capitol 

Juneau, Alaska 99811

Stuart C. Hald^€<5mmissioner

date i January 12, 1977

subject: Legislation Relating to

Utilities and State 
Rights Of Way 5 j

In our telephone conversation orior to the Christmas holidays, I in­
dicated to you that the Commi.'sion continued to support legislation 
authored by the Governor relating to utilities and state rights of way. 
This was a bill introduced during the 1976 session as House Bill 557 
and proposed for reintroduction at the 1977 session. 1 believe that it 
is C-16 junong the administration's proposals if it doesn't already 
have a bill number for the current session. Your draft was submitted 
to our professional staff for further comment, and 1 am including here­
with their observations and comments. (I would note, parontheticairy, 
that the Commission continues to support the legislation.)

On page 1, line 15 I assume tint someone lias caught the typographical 
error in the word "subtracted." On page 1, lines 21 and 22 Chairman 
Zcrbctz and Executive Director Jensen inquire whether it might not 
be appropriate to define the word "telecommunications" by referring to 
tho definition contained in AS *12.05.701 (8). They wash specifically 
tu include cable television systems within the definition of tele­
communications ; and the definition of telecommunications as it appears 
in the Public Utilities Act at the section cited does include that 
type of utility system. Page 1, line 23 the word "waste" is employed, 
among others, to define the word "utility." We would note in passing 
tint waste usually includes both solid and liquid waste; and the profes­
sional staff wants to make very certain that incorporated in that con­
cept of waste "sewage" is included; it is the usual type of waste product 
transported by pipeline. The bail should perhaps be made more specific 
ijj tliis area. On page 2, line 2 the staff expressed some concern as to 
whether .he phrase "along, over, under, or within a state right of way" 
also included the concept of the system adjacent to or parallel to a 
stxHe right of way. Ihe draftsman may want to consider that concept as 
well. On page 2, line 14 the draft employs the term "reasonable" to 
describe the time period for compliance. Some doubt is expressed as to 
what constitutes reasonableness, and the staff suggests that perhaps a 
period not less than 30 days night be employed.

With these suggestions and possible modifications wo once again note our 
endorsement of this particular legislation. 1 regret very much that 
the staff comments have been delayed to this extent and ho|xa that this 
does not inconvenience the Governor's office in any way in preparing the 
legislation for introduction. If you have any questions, please do not 
hesitate to contact me.

SCI I: Me P 
Enclosure
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I N  T H E  SENATE
BY T H E  R U L E S  C O M M I T T E E  BY 
R E Q U E S T  O F  T H E  G O V E R N O R

' • * S E N A T E  B I L L  NO.
" * *

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  untitled: " A n  A c t  r e l a t i n g  to u t i l i t i e s  and s t a t e  r i g h t s - o f -

v?av: a n d  p r o v i d i n g  for an e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A :

*  S e c t i c n  1. A S  1 9 1 0 5 . 1 3 0 ( A )  is a m e n d e d  to read:

(A) " c o s t  o f  change, r e l o c a t i o n ,  or r e m o v a l "  m e a n s  the

e n t i r e  cost i n c u r r e d  b y  t he u t i l i t y  p r o p e r l y  a t t r i b u t e d  to the change,

re l o c ation, o r  r e m o v a l  of a f acility, less a ny qpsts f or i m p r o v e m ents

• • • •* ^  ry ■ *» t
or U tiu J Ilfr', UVL'l UilU fiuuvc tua L n iuiiLLi.unui.i.y tu u u x  ,

if a f a c i l i t y  5 s to - b e  i~c].ocated • a n d  r e p l a c e d  v;it:h n e w  c q u i p m en t:.

th e r e  shall also be s u b s t r a c t c d  f r o m  the entire cost I U T I L I T Y  A F T E R

D E D U C T I N G  A N Y  I N C R E A S E  IN T H E  V A L U E  O F - T H E  N E W  F A C I L I T Y  AND] a ny 

sa l v a g e  v a l u e  d e r i v e d  f r o m  the o l d  facility;

*  Sec. 2. AS 1 9 . 0 5 . 1 3 0 ( 1 2 )  is a m e n d e d  to read: .

(12) " u t i l i t y "  i n c l u d e s  r a i l r o a d s  and all p u b l i c l y ,  p r i ­

vately, or [AND] c o o p e r a t i v e l y  o w n e d  lines, f a c i l i t i e s and s y s t ems

for p r o d n c i n g , t r a n s m i t t i.nr, or d i s t r i b u t i n p  corr.rmmicaj:ions, t e l (>-

;•).* ' c o m m u n i c a t i o n s , newer, e l e c t r i c ity, light:, heat, pas,, o i l , c r u de

p r o d u c t s ,  v?at.or, steam, waste, s t o r m  w a t e r  not, c o n n e c t e d  w i t h  hi p,h-
V-’ay drainage, and o t h e r  r. 5 mi. 1 nr c o m m o d  ‘t i e s , incl udi u p, p u b l i c l y  o w n ed

fire a nd p o l i c e  s ignal s y s t e m s  . and streeL l i g h t i n g  s y e terns [ LIT 11. IT IE S 

■* Sec. 3. AS 1 9 . 2 5 . 0 1 0  is a m e n d e d  to read:

Sec. 19.25.010. USE O F  R I G H T S - O F - W A Y  F O R  U T I L I T I E S .  A  u t i l i t y  

f a c i l i t y [Alt E L E C T R I C  T R A N S M I S S I O N ,  T E L E P H O N E ,  O R  T E L E G R A P H  LIME, POLK 

LINE, RAIL W A Y ,  DITCH, SEWER, WATER, HEAT, O R  GAS M A I N ,  FLUME, O R  OTHER

-1- • ‘
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S T R U C T U R E  W H I C H  BY LAW] m a y  be c o n s t r u c t e d ,  placed, o r  m a i n t a i n e d  

a c r o s s ^  [ORjifalong, over, u n d e r  or w i t h i n  a state r i g h t - o f - w a y  [A H I G H -’ 

W A Y  BY A  P E R S O N  O R  P O L I T I C A L  S U B D I V I S I O N  M A Y  BE M A I N T A I N E D  O R  CON- 

TRUCTED] o n l y  in a c c o r d a n c e  w i t h  r e g u l a t i o n s  p r e s c r i b e d  b y  the d e p a r t­

m e n t  and [. N O  U T I L I T Y  P R O J E C T  O F  T H I S  N A T U R E  M A Y  BE U N D E R T A K E N  U N T I L  I 

IS] a u t h o r i z e d  b y  a w r i t t e n  p e r m i t  i s s u e d  b y  the d e p a r t m e n t .

*  Sec. u. AS 1 9 . 2 5 . 0 2 0  is r e p e a l e d  a n d  r e - e n a c t e d  to read:

Sec. 19.25.020. R E L O C A T I O N  O F  U T I L I T I E S  I N C I D E N T  T O  H I G H W A Y  P R O­

JECTS. (a) If, i n c i d e n t  to the c o n s t r u c t i o n  of a h i g h w a y  proj e c t ,  the 

d e p a r t m e n t  d e t e r m i n e s  and o r d e r s  that a u t i l i t y  f a c i l i t y  l o c a t e d * a c r o s s  

along, over, under, or w i t h i n  a st a t e  r i g h t - o f - w a y  m u s t  b e  changed, re- 

^  l o c a t e d  or removed, the u t i l i t y  o w n i n g  or m a i n t a i n i n g  the f a c i l i t y  shal 

change, r e l o c a t e  or r e m o v e  in m  a c c o r d a n c e  w i t n  tnc o r d e r .  T h e  o r d e r  

shall p r o v i d e  a r e a s o n a b l e  time p e r i o d  for c o m p l iance.

(b) If the u t i l i t y  f a c i l i t y  is n o t  changed, r e l o c a t e d  or r e m o v e d  

in a c c o r d a n c e  w i t h  the order, the f a c i l i t y  b e c o m e s  a n  u n a u t h o r i z e d  cu-' 

cr o n c h m c n t  and m a y  be d i s p o s e d  o f  in a c c o r d a n c e  w i t h  secs. 2A0 - 250 of 

this chapter, and the o w n e r  of the f a c i l i t y  is l i a b l e  to the s t a t e  in 

l i q u i d a t e d  d a m a g e s  in the a m o u n t  of $100 for ea c h  d a y  the e n c r o a c h m e n t  

exists. In addition, the o w n e r  of the f a c i l i t y  sh a l l  i n d e m n i f y  the sta 

for any a m o u n t  for w h i c h  Die st a t e  m a y  be l i a b l e  to a c o n t r a c t o r  by 

r e a s o n  of the e n c r o a c h m e n t .  * . *." *_•.. C/.‘ *

(c) T h e  cost of change, r e l o c a t i o n ,  or r e m o v a l  n e c e s s i t a t e d  by 

h i g h w a y  c o n s t r u c t i o n  is a cost o f  h i g h w a y  c o n s t r u c t i o n  to be p a i d  by th. 

state in a c c o r d a n c e  w i t h  AS 1 9 . 0 5.130(A), n o t w i t h s t a n d i n g  the te r m s  or 

p r o v i s i o n s  of any e x i s t i n g  permit, a g r e e m e n t  r e g u l a t i o n  or s t a t u t e  to 

the contrary.

*  Sec. 5. T h i s  A c t  takes effect i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01.10. 

070(e). *



Alaska Gas and Service Company
GENERAL OFFICES LOCATED AT 3000 SPENARD ROAD 

P.O. BOX 6288 ANCHORAGE, ALASKA 99502 /PHONE (907)27 7-5551
TELEX 25-187

February 7, 1977

Senatoi Joe Orsini

Chairman, C o m m u n i t y  and Regional Affairs Committee 

Alaska State Senate 

Pouch V

Juneau, Alaska 99811 

Dear Senator Orsini:

The purpose of this letter is to express our interest and support in and for 

Senate Bill N u m b e r  50 relating to utility rights of w a y .

W e  feel that the bill merits favorable and timely action since it works to 

protect the various utility rate payors from the burden of highway project 

occasioned utility relocation expenses for which the rate payer receives 

no additional utility value. In effect these expenses b e c o m e  a part of the 

highway project which w e  feel is a proper allocation.

The measure passed the H o u s e  of Representatives last year (HB— 557), but 

failed to clear the Senate duo to lack of time. 1 a m  not aware of any o p p o­

sition to tho measure. Your interest will bo greatly appreciated.

Very truly yours,

Harold F. Schmidt 

Senior Vice President

ph

DIVISION OF ALASKA INTERSTATE COMPANY
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J a n u a r y  31, 1977

S e n a t e  C o m m u n i t y  £ R e g i o n a l  At fairs C o m m i t t e e  
P o u c h  V
J u n e a u ,  A l a s k a  99811

S e n a t e  Bill //!>(), r e l a t i n g  to U t i l i t i e s  a n d  S t a t e  r i g h t s - o f - w a y ,  
was b r o ught to o u r  a t t e n t i o n  by Mr. Don B o w e y , A s s i s t a n t  U t i l i t i e s  
M a n a g e r  tor the C i t y  of K e t c h i k a n .

Any l e g i s l a t i o n  that will restrict or h i n d e r  t h e  p l a c e m e n  I or in­
st a l l a t i o n  ol fire a l a r m  b o x e s  o r  t r a n s m i s s i o n  lines or legislul ion 
that w o u l d  n e c e s s i t a t e  the i s s u a n c e  of p e r m i t s  to install, r e l o c a t e  
or1 m a i n t a i n  su c h  lire a l a r m  e q u i p m e n t  w o u l d  be m o s t  under,i r able 
to this D e p a r t m e n t .  At p r e s e n t ,  t here is no u t i l i t y  control on 
fire a l a r m  d e v i c e s  in this a r e a ;  it is the r e s p o n s i b i l i t y  ol tho 
1‘ire D e p a r t m e n t  to install, o p e r a t e  a n d  m a i n t a i n  all e m e r g e n c y  
lire a l a r m  equipment and we w o u l d  like It; see it r e m a i n  under' o u r  
eon t r o l .

Very r e s p e c 1 1u 1 1 y y o u r s  , 
K E T C H I K A N  I I KU D E P A R T M E N T

d i e o d i d .  -v .
W a l t e r  A. W i n s t o n ,  I'ire Chief 

W A W / r w

e c : City M a n a g e r
A s s i s t a n t  K.l’.lJ. M a n a g e r



C i t y  a n d  B o r o u g h  o f  S i t k a

P.O. B O X  79 ■ SITKA, A L A S K A  • 998 3 5

January 27, 1977

Senator Joseph L. Orsini
Chairman, Community & Regional Affairs Committee 

Alaska State Senate 
Pouch V, M/S 3100 
Juneau, Alaska 99811

Dear Senator Orsini:

The City and Borough of Sitka requests your support for

the passage of Senate Bill No. 50.

Very truly yours,

Fermin Gutierrez, '

FG:mm



C IT Y  O P  M C H O R H O E  

f E l E P H O t l E  U T I L I T Y
6 0 0  E A S T  3 8 th  A V E N U E  A N C H O R A G E .  A L A S K A  9 9 5 0 3  

T E L E P H O N E  ( 9 0 7 )  2 7 7 -7 5 6 1  

Telex 090-25 100

February 8, 1977

Senator Joe Orsini
Alaska State Legislature
Community and Regional Affairs Committee
Pouch V
Juneau, Alaska 99811 

Dear Senator Orsini:

The Anchorage Telephone Utility strongly supports Senate Bill //50 as prepared and 
submitted to the 1977 Legislature,

The passage of this bill can do nothing but eliminate problems and expedite State 
highway construction in our State.

We will make every effort to convey our desires to have this bill passed to all 
members of the House and Senate.

Cordial 1y J

.Cv7

A. C. Pistorius 
Manager
ANCHORAGE TELEPHONE UTILITY

ACP/RLM/i.i



M a t a n u s k a  T e l e p h o n e  A s s o c i a t i o n ,  I n c .

P.O. BOX 1388 PALMER, ALASKA 99645 PHONE 745-3211 (907)

MAX CLEMENTS 
Monog«>

January 28, 1977

Senate Conmunity and BEF: Senate Bill -50
Regional Affairs Coirmittee 
Pouch V
Juneau, Alaska 99811 

Att: Senator J. Orsini

Dear Senator Orsini:

Matanuska Telephone Association desires to inake the following 
can eats regarding Senate Bill "130. We fee] the proposed Bill 
is a milesLone of legislation for Alaska utility consumers.
In Lho past Title 19 has allowed utilities only limited partic­
ipation in available Federal Relocation and Accomodation funds, 
causing burdensome - usts to utility consumers. In passing tho 
Federal Highway Act of 1956, 23 U.S.C.A. 162, Congress recognized 
that relocation of utility facilities is a necessary part of 
highway const m e t  ion, and specifically authorized tlie use of 
Federal funds to reimburse states for amounts paid to uLi 1.1 ties 
for nonbetterment cost of such relocation. Congress did provide, 
however, that such lands were not to be apportioned to any state 
where reimbursement ol' such costs would violate the law of the 
state. In a report of the Senate Comnittee on Public Works, 
rejjorted as Semite Report, "1/107, 85th Congress 195 U.S. Congres­
sional and Administrative News, Vol. 2, 1958 Legislative IIisLories 
Page 2399, the following appears:

"Public right-of-ways are not soley for transportation of 
vehicles, but to provide the public with ali needed services 
and cannodities its roads have always done."

Expenditures for reimbursement purposes serves a public purpose, 
because the public luis an interest in receiving utility services. 
There is a public interest to be served by authorizing utility 
companies to use streets ;uid highways to make such services 
available.



1/28/77 J. Orsini 
KEF: Sen. Bill #50 
Page Two

We respectfully request your support of Senate Bill #50. 
Further, we also desire your continued support of our intent 
to establish a more equitable basis fror*. whic!' utility 
organizations may extend services not only in our area, 
but throughout Alaska. Thanking you in advance for your 
consideration.

Very truly \ours,

1X11



FROM: P a u l  C o n g e r

TO: S e n a to r  O r s in i

RE: SB 50

DATE: F eb . 15 , 1977

T e d  B u r n s  c a l l e d  f r o m  A n c h o r a g e  to i n q u i r e  if w e  w e r e  
g o i n g  to get S B 5 0  o u t  of c o m m i t t e e  t o d a y  or w e r e  w e  ju s t  
g o i n g  to h e a r  t e s t i m o n y ?  The r e a s o n  h e  is i n q u i r i n g  is 
b e c a u s e  it w i l l  take t h e m  a p p r o x i m a t e l y  one m o r e  w e e k  to 
a c q u i r e  n e c e s s a r y  t e c h n i c a l  d a t a  to p r e s e n t  t h e i r  p o s i t i o n  
on SB50. He s a i d  he is f l y i n g  d o w n  t o d a y  and w i l l  e x p o u n d  
on this further.

A l s o  B i l l  B e r r i e r  c a l l e d  and s a i d  he w i l l  p a r t i c i p a t e  in 
the h e a r i n g  t o d a y  to a n s w e r  any q u e s t i o n s  r e g a r d i n g  SB50.

PC./js



A L A S K A  U T I L I T I E S  A S S O C I A T I O N

2 7 0 0  e . t u d o r  r o a d  « A n c h o r a g e ,  A l a s k a  •  P h o n e  2 7 7 - 6 5 9 1

R O B E R T  B .  S M I T H  
P r e s i d e n t

N O R M A N  C .  B A N F I E L D
First Vice President F e b r u a r y  4, 1977

W I L L I A M  C O R B U S  
S e c o n d  V i c e  P r e s i d e n t

T H O M A S  M .  P E E T Z  
S o c r e t a r y - T r e a s u r e r

T h e  H o n o r a b l e  J o e  O r s i n i  

A l a s k a  S t a t e  S e n a t e  

P o u c h  V

J u n e a u ,  A K  9 9 1 1 8  

D e a r  S e n a t o r  O r s i n i .

T h e r e  i s  a b i l l  o f  v i t a l  i n t e r e s t  t o  t h e  u t i l i t i e s  w h i c h  w a s  

p r e - f i l e d  a t  t h e  r e q u e s t  o f  t h e  G o v e r n o r  a n d  is a s  I u n d e r s t a n d  

p r e s e n t l y  i n  t h e  C o m m u n i t y  a n d  R e g i o n a l  * f f a i r s  C o m m i t t e e .

S e n a t e  B i l l  No. 50 e n t i t l e d ,  " A n  A c t  R e l a t i n g  to U t i l i t y  a n d  

S t a t e  R i g h t s - o f - W a y :  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e " ,  is

o f  v i t a l  i n t e r e s t  to t h e  u t i l i t i e s  a r o u n d  t h e  s t a t e .  T h i s  b i l l  

c o u l d ,  u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  v i t a l l y  a f f e c t  t h e  u t i l i t y  

c o n s u m e r  r a t e s  a n d  i t s  p a s s a g e  i s  b e i n g  s u p p o r t e d  s t r o n g l y  b y  

t h e  A s s o c i a t i o n  a n d  t h e  i n d i v i d u a l  u t i l i t i e s .

In t h e  p a s t ,  a n y  u t i l i t i e s  l o c a t e d  in s t a t e  h i g h w a y  r i g h t s - o f - w a y  

w e r e  s u b j e c t  t o  t h e  f u l l  c o s t  o f  r e l o c a t i o n  i n  t h e  e v e n t  i t  w a s  

d e e m e d  n e c e s s a r y  b y  t h e  D e p a r t m e n t  o f  H i g h w a y s .  R e l o c a t i o n  

g e n e r a l l y  c a m e  a b o u t  b e c a u s e  o f  r e c o n s t r u c t i o n ,  w i d e n i n g ,  o r  n e w  

c o n s t r u c t i o n  o f  s t a t e  h i g h w a y s  a n d  a f f e c t s  sucli u t i l i t i e s  a s  w a t e r ,  

s e w e r ,  g a s ,  t e l e p h o n e ,  a n d  e l e c * . i c .  A l l  o f  t h e s e  u t i l i t i e s  n o r m a l l y ,  

b y  v i r t u e  o f  t h e i r  p u b l i c  s e r a c e ,  m u s t  a t  v a r i o u s  t i m e s  b e  i n s t a l l e d  

a l o n g  o r  a c r o s s  s t a t e  h i g h w a y s  in o r d e r  to i n t e r c o n n e c t  s e r v i c e  

a r e a s .  W i t h o u t  t h e s e  c o n n e c t i n g  l i n e s  a d e q u a t e  s e r v i c e  to m a n y  

a r e a s  w o u l d  b e  i m p o s s i b l e .  W e  a l s o  f e e l  t h a t  s u c h  j o i n t  u s e  is 
t h e  b e s t  u s e  f o r  a t r a n s p o r t a t i o n  c o r r i d o r ,  w h i c h  is e s s e n t i a l  

f o r  t h e  m o v e m e n t  o f  t h e s e  v i t a l  c o m m o d i t i e s  a s  w e l l  a s  v e h i c l e s .

A s  t h e  l a w  n o w  s t a n d s ,  f e d e r a l  h i g h w a y  m o n i e s  m a y  n o t  b e  u s e d  f o r  

r e i m b u r s e m e n t  f o r  t h e  c o s t  o f  r e l o c a t i o n .  P a s s a g e  o f  l e g i s l a t i o n  

s u c h  a s  S e n a t e  B i l l  50 w i l l ,  h o w e v e r ,  c l a r i f y  s u c h  e x p e n s e s  f o r  

p a r t i c i p a t i o n  a n d  f e d e r a l  f u n d i n g  w o u l d  e n a b l e  t h a t  c o s t  t o  b e  

i n c l u d e d  i n  t h e  t o t a l  p r o j e c t  c o s t  a s  a n  a r e a  b e n e f i t  w h e r e  it 

b e l o n g s .  N i n e t y - f i v e  p e r c e n t  p a r t i c i p a t i o n  b y  f e d e r a l  f u n d s  c o u l d  

t h e n  b e  a p p l i e d  to u t i l i t y  r e l o c a t i o n  c o s t s  a s  w e l l  a s  t h e  c o s t  o f  

c o n s t r u c t i o n  o f  t h e  h i g h w a y  i t s e l f .



P a g e  2 S e n a t o r  O r s i n i F e b r u a r y  4 ,  1 9 7 7

W e  f e e l  t h a t  t h i s  i s  a n  e x t r e m e l y  i m p o r t a n t  p i e c e  o f  l e g i s l a t i o n ,  

a n d  i s  c e r t a i n l y  w o r t h y  o f  y o u r  s u p p o r t .  O n  b e h a l f  o f  t h e  

U t i l i t y  A s s o c i a t i o n  a n d  t h e  t h o u s a n d s  o f  p e o p l e  w h i c h  w e  s e r v e  

w e  a s k  y o u r  a s s i s t a n c e  i n  t h e  p a s s a g e  o f  t h i s  b i l l .

R o b e r t  B. S m i t h  

P r e s i d e n t
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To: A n c h o r a g e  a n d  F a i r b a n k s  L e g i s l a t o r s

F r om: S a m  C o x s o n , L e g  i s i n k  ivo L i a i s o n

S u b j e c t :  J o i n t  Fa i. r b n n k s  A n c h o r a g e  M o d  ing, Feb. I R , I ()77

K n o l  OHOtl is a  1 i :; li o f  e l e c t *  <1 o f  I: i.c.ial :i v. I n c h  al I e n d e d  I b o  jat v; L 

;i j j«j a n d  l h o  A c  I: i o n  I h o y  l o o k  o n  c e r t a i n  1 e g  i si a f. i vi: p  r o p e s a  I s  .

C! i I y o f }•'. i i rb. aiks
M a y o r  Jin t o l d  Mi I lain 

b o b  P.it'Mini!;
J  i ill Kollci

l v 11 p h  i>l i «j  1 i i i c c j  o
)■;,i rnesl. C m rla*r

Fa it) *nnks -No r L h S t a r  boroinjh

M a y o r  J o h n  C a r l s o n  

H i  11 S L  i i i k j o r

P h i  1 younko?:
A n d y  K a r o l  l.n 

M  i k o  C o r n e l  i u s

A n c h o r a g e  M u n i c i p a l  i l.y

Clin i email li.ivo R o s e
Hill D o s s e r  
H o n  M a r s h
A r l  ins Sl.urgul e w s k  i 
Da re W a l s h  
D o n  SiitiLh
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A L A S K A  R U R A L  E L E C T R I C  C O O P E R A T I V E  

A S S O C I A T I O N ,  I N C .
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P . O .  B O X  1 2 4 9 ,  F A I R B A N K S ,  A L A S K A  9 9 7 0 7

.awroiiBjpsa: - l̂ B£gBSTaŝ aEĝ '̂ grrr̂ «̂ «m>aJŜ ;MBWiEgg;aE<'-L-> .STgg

F e b r u a r y  14, 1 9 7 7

*

S e n a t o r  J o s e p h  L. O r s i n i  

A l a s k a  S t a t e  S e n a t e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  O r s i n i :

I h a v e  e n c l o s e d  c o p i e s  o f  t h e  A l a s k a  R u r a  C o o p e r a t i v e  

A s s o c i a t i o n  R e s o l u t i o n s  u n a n i m o u s l y  p a s s e d  a t  o u r  r e c e n t  

m e e t i n g  i n  J u n e a u  o n  F e b r u a r y  8, 1 9 7 7 .  A c c o r d i n g l y ,  w e  

u r g e  y o u r  s u p p o r t  o f  t h e s e  r e s o l u t i o n s .

V e r y  t r u l y  y o u r s ,

S e c r e t a r y - T r e a s u r e r

R L H :e s  

E n c l o s u r e s

DEMOCRACY IN ACTION . . . o f  the people . . .  by the people . . . fo r the people
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/-'■sssBf- ALASKA RURAL ELECTRIC COOPERATIVE
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ASSOCIATION, INC.

L J P . O .  P O X  1 2 4 9 ,  F A I R B A N K S ,  A L A S K A  9 9 7 0 7

R E S O L U T I O N  N O .  1

WHEREAS, the State of Alaska lias now or will, have substantial quantities of Royalty Oil and Gas, and
WHEREAS, said oil and gas should lo utilized within the State of Alaska to satisfy continuing require­ments prior l;o sale and export outside of the State,
NOW THEREFORE BE IT RESOLVED that ARECA urge the Legislature-! to support cojnni.i k1 n onts of these resource.' on pr '.sent and future product ion.
Furthe", tha! a Model Public Non-Profit IJI ilily contract be deve1 *d and approved tl.if will assure said ul i 1. i t. i es C) r I I i call on I he.so t es.ou rcos payable al, I h< * .lowist price received by the State in their sales lo oils ts dm tin; any 90-day t ran sue ti on period close, i to I lie actual ul i lily pureha to date.

C't’ lvT I E I (.’AT ! ( >N

1, R. I.. II' m a n ,  d o  h e i o b y  cot l i l y  Ihal I • i i.i 

S e c r e t a r y  ol A l a s k a  R u . n l  E l e c t r i c  (’i h ij n ■ ta t i v e  A s s o c i a t i o n ,  

I n c . ,  a n o n p r o f i t  e o o p e i a t  i V c  I'lemb r s h  i p  C o  ip-.'t'a I i o n  o r g a n i z e d  

a n d  e x i s t  in i u n d e r  l.he l a w s  ol’ I lie S t a l e  ol A l a s k a ;  I.lull t he

l o r e q o i . n q  is a coinp.l el c a n d  m i  i m c I. c o p y  ol I lie r e s o l u l  i on

a d o p t e d  al I lie I n l m  ini M e d  inn o' I he M e m b e r s  ol I h i s  

c o r p o r a  I. i o n  d u l y  anil p r o p e r l y  c a l l  d a n d  h e l d  o n  I L o  7 l h  

a n d  H M i  days, ol I’e h i u n y ,  19 7 7 ,  in J u n e a u ,  A l a s k a ;  I h it a 

q u o r u m  w a s  p r e s e n l  <il I lie m e e t  i no; t h a  I 1 lie i es.o 1 ill i o n  is

s e t  lort.h in t h e  minutes, ol l.lic m e e t  .i ug a n d  In.. n< <1 b e e n

r o s e !  in led o r  modi I ied,
IN W I'' .V\SS WIIERId )F , I have hereunto subset i lied nr, name and a f I i x< d I Itt s*'<11 o 1 t 11 i s eorporn t ion I 11 i s H t it day o I 

F e b r u a r y ,  1977.

(j V* 4 1 r
(P. b. 11IIFM AN, SEC RETAR V Al a s. I; ; R'i ra 1 El eel i i o Coopt! rat i ve Assoc i a 1 Lon, 'no.(SEAL)

1)1'.'K A II AtA IN A( I !(),\ . . . oI llie people . . , by the peiplt . . . Ini llu* p>u• ■
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A L A S K A  R U R A L  E L E C T R I C  C G O F E R A T I Y R  

A S S O C I A T I O N .  I N C .

P . O .  B O X  1 2 4 9 ,  F A I R B A N K S ,  A L A S K A .  9 9 7 0 7

: •!

RliSOLllT . .'N N O  . 2

WIIEREAS, the State of Alaska has now or wil l have substantial quantities or royalty oil and gas, and
WHEREAS, said oil and gar; should, lie utilized within the State of Al ■ska to satisfy continuing requirements prior to sale and export outside of lho State of Alaska,
NOW THEREFORE BE IT RESOLVED, that 11)0 ARECA urge the Legislature to exempt Non-Frol it Alaskan Util it i s from the oi I. and gas nev-ranee lax on al I crude oi I and gas thal they purchase, process and utilize within lho Stale.

C E R T  IE!CAT I ON

I, K. L. Ilu I m a n ,  d o  h ' T o b y  c e r t i f y  l.lial I a m  

S e c i e l a i  y o f  A l a s k a  R u r a l  E l e c t  l i e  C o o p . d a !  i V e  Asioei.il ion, 

In c . ,  a n o n p r o f i l  c o o p e r a t i v e  m  •inbe rsli i |> o  r p o r a  I i m  o r g a n i z e d  

a n d  eyi:,l ; n g  u n d e r  (lie l a w s  ol t 11> • S t a l e  o f  Al a s k a ;  Ih'il t h e  

I < i it •f|<) i m q ,i s a ci >ni) ilel e a n d  c o r r e c t  c o p y  ol t h e  i e s n  I lit i n n  

a d o p t e d  a t  t h e  Irdei i in M e e t . p n g  o' I lie M e m b e r s  o f  l.ltis 

a  • r p o  i\i I i o n  d u l y  a i id p  r o p e  r I y c a l l e d  a n d  h o  1 d  o n  I n o  /111 
a n d  lllli d a y :”, of. F e b r u a r y ,  1 9 7 7 ,  in J u n e a u ,  A l a s k a ;  lliil a 

ginauin w a s  p r e s e n t  at I.lie lileel i ng ; that I h e  I'esolul i o n  is 

si I lor 111 in t h e  ininule;, o.| t h e  m e .‘l i n g  a n d  lias no! b e e n  

l e s c i n d c d  (11 m o d i  I L e d .

IN \ I N E S S  W H E R E O F ,  I h a v e  In ronnl.o s u b  e i  i b o d  m y  

nai'ie aril a 1’I i xcr! I h e  s e a l  ot t h i s  c o r p o r a t i o n  i b i s  H l h  d a y  <)J 

Fel n'liii i y , I 9 7 7  .

- v —

(SF/M.)

R. L. 1IUFMAN, SECRET/' tVt 
A 1 a s k a  Rur a I E.l cot i i e 
Cooporat ive A s s o c i  a t ion, Inc.

1)1 101 RM  "Y IN AC I ION ... u! (In* |U‘opk'... by (In* pi ,ipk* . . . Im (lie pcoj
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/  ' A : "  P .  O .  B O X  1 2 4 9 ,  F A I R B A N K S ,  A L A S K A  9 9 7 0 7

RESOLUTION NO. 3
WHERE/S, the Alaska Rural Electric Cooperative Assoc i a (-.ion, .Int., a I; its Interim Meeting held in Juneau, 

Alaska., February 7 and S, .1 077, h a s  reviewed pending legis­lation in the Legislature af. i.ecting Rural Electric Cf >ope ra Lives ,
NOW THEREFORE, BE IT RESOLVED, Th.d API Senate Bill No. SO, "An Act relating to ul LI.i Lie:rights - the Lea io I ocai

CA support and state
• (--way; a n d  p r o v i d i n g  f o r  a n  o f r o o t i v u  d a t e . " ,  l o r  

jon t h a t  it e l a r i  I >s t h e  po:; i I ion o f  t h e  S t a l e  in 

ion a n d  roi l a l m r s e m e n  t i o r  r i g h t  ;-o f-v;..iy .

BE IT KUETiiEK RESOLVED, That we support House Bill No. IN1, "An Act: r »I it'ilia to sale ol slate loyally oi I and to the oil ,md gas propei Lies pioduel ion la;:," for I lie rear.on I hat if gives Lust ate preference to Slate loyally oil and gas
CERT IKI PATTON

I, R. I,. Butman, do hereby eorLify tin I T am fj< >ej.v I a i y of Ala:;!:.i I'.Uial El 'clri.e Poopo i a I i y • Asso> ial ion, Inc., a nruiprol’jl cooperative m -ml n ■ rs.li' p eorpoiatioj: organ i zed and existing under the laws of I lie SI t o ol Alaska; that I lieI ori'ijn i ng is a comp I. I. and eorieet copy ol 1111’ re sol ul ionadopted at III'1 Inlei i in Med i ng ol I Ik' Momhei s of this eot porai ion duly and properly called and held < n I he /I'll and Rl'a days, ol Eel a ua i y , 1977, in duneai, Alaska; that a<|noi I'ln present al the mod iny; th.d I lie resoila.il ion .iss.el rorl h in I lie minute-:, of the med i ng and has not been. esc i lull'd oi mod i I i ed .
IN VII 'J'NESS WIIEKHGK, I have heretml'o subscribed my name and affixed I Ik.* Seal ol this eoipual i <»11 this Bi.h day of February, 1977.

R. L. I1IIFMAN, SI :PRi Ri Alaska Rural K l e d . r i c :

C o o p e i . a t i v o  Assoc:iation,  I n c .(SEAN)
l

- l-d.MO'' KAPY IN API ION . . . ol the pi-npli* by tin* jucpl" . . . for llie people



"'/! ALASKA RURAL ELECTRIC COOPERA
ASSOCIATION, INC.I
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• i t .

' V., " '
/ . I
’

<■ 1 P . O .  B O X  1 2 4 9 ,  F A I R B A N K S ,  A L A S K A  5 9 7  

/

R E S O L U T I O N  N O .  4

W H E R E A S ,  t h e  / A l a s k a  R u r a l  E l e c t r i c  C o o p e r a t i v e  

A s s o c i a t i o n ,  I n c . ,  a t  i t s  I n t e r i m  nice t i n g  h o l d  i n  J u n e a u ,  

A l a s k a ,  F e b r u a r y  7 a n d  8, 1 9 7 7  h a s  r e v i e w e d  p e n d i n g  . l e g i s l a­

t i o n  in t h e  L e g i s l a t u r e ,  a f l e e t i n g  R u r a l  E l e c t r i c  C o o p e r a t i v e

NOW THEREFORE BE IT RESOLVED, that wc oppose House Bill No. 101 "An Act relating to telephone utilities." lor L\ reason this legislation usurps tho power oi tho Alaska Pnrdic Util i ties Comrni. ssion .
B E  IT F U R T H E R  R E S O L V E D , that w e  o p p o s e  H o u s e  b i l l  

N o .  .102, " A n  Act r e l a t i n g  to p u b l i c  u t i l i t y  r a t e s . " ,  T o r  t.L • 

r e a s o n  t h i s  l e g i s l a t i o n  u s u r p s  t h e  p o w e r  o f  t h e  A l a s k a  Public.: 

I) L i 1 i I i o s  C o m m  i s s  i o n  .

C H E T  I 'M C A T I O N

U. L. II it f in. in, do hereby certify that. I .mi Kooret.ai.-y of Alaska Bui al Fleet i i <: Cooper.il iv • Asra-eial io; , Inc., a nonprofit cooper.11 i ve membership corp* • at. ion organ • :’e and exist i ng undei I lie law.'- of the SI ‘It: ol Alaska; that I he foregoing is a oomp.li !e and correct copy of I.hr: resolution adopted a I the .Interim Meeting of the Members of this corpo -a I ion duly and properly called and held on I lie /tit and fl li days of Febi nary, 1 0 7 7 ,  in duuenu, Alask.a; I hat aqnor in i was proses I <d I lit: moot i ng • I ha I. the reso.lnl i.ou is Set forth in (lie mi miles of the m. t* t. ing and has not been rest: i aded or mod i f i oil.
IN W I T N E S S  W H E R E O F , I h a v e  h e r e u n t o  s u b s c r i b e d  m y  

n a m e  a n d  a! f i x e d  t h e  soa.l o f  t h i s  c o r p o r a l  ion l l m s  8l li d a y  a! 

F e b r u a r y ,  1977.

{ 7  " )  c J J: .  J  /

R. 1.. IIIIFMAN, . S E C R E T A R Y  

AI s k a  R u r a l  E l e c t r i c  

C o o p e r a t i v e  A s s o c i a t i o n ,  Inc.

( S E A L )

111. H O C  K / U  'i liNI A C  I I O N  . . . ol I lie p ■.*< > (>! e . . . by flm jirnjili: . . . nr ill.’ |'.‘ii|>lc



^MEMFJEf'fBI HP LIST TOR ALASKA RURAL llffflCSTJC (XOP^ATIIT^ASSOCIATIONTEC.

Mr.. xC-.-'J A.>:u Oil 

General L  M ' i g x

A l a s k a  V i l l a g e  E l e c t r i c  Cooperative, Inc.

999 T u d o r  R o a d

A :  oho rage, A l a s k a  99503
j

Mr. S. D. W o l f e  1 

G e n e r a l  M a n a g e r  

B o r r o w  U t i l i t i e s  & E l e c t r i c  

C ooper a t i v e ,  Inc.

P. 0. P o x  499 

Barrow," A l a s k a  99723

Mr. L. J. S c h ultz 

G e n e r a l  M a n a g e r

C h u g a c h  E l e c t r i c  Association, Inc.

Box 351.8
A nc h o r a g e ,  A l a s k a  99501

Mr. Jair.es F. P a l  in 

G e n e r a l  M a n a g e r  

, C o p p e r  V a l l e y  Elec t r i c  Association, Inc.

1 P. O. B o x  45

C.lennallen, A l a s k a  99538

Mr. C h a r l e s  E. M a x w e l l  /

G e n e r a l  M a n a g e r  

C o r d o v a  P u b l i c  Utilities 

P. O. B o x  20 

C o r d o v a , A l a s k a  99574

Mr. D a v i d  S. E'nase, Jr., M a n a g e r  

G l a c i e r  H i g h w a y  Elect r i c  A s s o c i a t i o n  

P ox 115

A u k e  Bay, A l a s k a  99821

Mr. Robert- L. Hufnrin 
GeneraL M a n a g e r
G o l d e n  V a l l e y  E l e c t r i c  Association, Inc. 

P. O. B o x  1249 

F airbanks, A l a s k a  99707

Mr. W. C. Rhodes 
General M  i n. i< j nr 

1 Hu::er Electric:/issxicintion, Inc.
‘ P . O .  B o x  255- ' / 2 7  

Iloner, A l a s k a  99603

Mr, -Aephcn II. flui. 1.1 j 
Gay. r,ji M  macar

K o t z e b u e  Electric Association, Inc.
P. O. B o x  44

Kotzebue, A l a s k a  99652

Mr. VZil.lard II. Johnson, P.E.

General M a n a g e r

Mntanuska. Elec t r i c  Association, Inc. 

P. 0. B o x  1148 

Palmer, A l a s k a  99645

Mr. Fdv/ard W. G a l l o n  

G e n e r a l  M a n a g e r  

M e t l a k a t l a  P o w e r  b t i g h t  
P ox 346

Mctlakatla, A l a s k a  99926

Mr. J. C. Lindblan, M a n a g e r  

Nukiiek Elect r i c  Association, Tuc.

P. 0. B o x  .118 

ttifepek, A l a s k a  99633

Mr. David F. B a n k e r , M a n a g e r  •

Lush igok E l e c t r i c  Cooperative, Inc. 
P. (>. B ox 197 

Dillingham, A l aska 99576

Mr. I/aon U, Johnson, M a n a g e r  

K o d i a k  1 ' U c t x i c  Association, Inc. 

P o x  787

Kodiak, A l a s k a  99615



K E T C H I K A N  P U B L I C  U T I L I T I E S

334 FRONT STREET P. 0. BOX 1019 KETCHIKAN, ALASKA 99901 TELEPHONE 907-225-3111

F e b r u a r y  10, 1977

MUNICIPALLY OWNED 
ELECTRIC WATER PHONE

S e n a t o r  J o e  O r s i n i ,  C h a i r m a n  
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A l a s k a  99811

S u b j e c t :  Y o u r  l e t t e r  o f  J a n u a r y  24,  1977,
r e :  S e n a t e  B i l l  N o .  50

D e a r  S e n a t o r :

T h e  C i t y  o f  K e t c h i k a n  d / b / a  K e t c h i k a n  P u b l i c  U t i l i t i e s  o w n s  
a n d  o p e r a t e s  t h r e e  U t i l i t i e s :  F l e e t r i c ,  T e l e p h o n e ,  a n d  W a t e r .
We a r e  a l w a y s  m o s t  i n t e r e s t e d  n o t  o n l y  i n  l e g i s l a t i o n  a f f e c t ­
i n g  u t i l i t i e s ,  b u t  r u l e s ,  r e g u l a t i o n s  a n d  a d m i n i s t r a t i v e  c o d e s  
a s  w e l l .  O u r  o b s e r v a t i o n s  o n  S e n a t e  B i l l  No .  50 a r e  a s  
f o  1 1 o w s  :

S e c t i o n  1. AS 1 9 . 0 5 . 1 50 ( 4 ) - No a d v e r s e  c o m m e n t .  A m e n d i n g  
s  c  r  v  e  s  t  o c 1 a r  i Fv  .

S e c  t i o n  2 .  AS 19 . 0 5 . 1 50 ( 12) No a d v e r s e  c ommen t '  t h r o u g h  t h e  
w o r d '  ^ ' S T l i A M " .

We r e a l i z e  t h a t  (12)  m u s t  b e  a n  a t t e m p t  t o  c l a r i f y  a n d  i d e n t i f y  
w h a t  a U t i l i t y  i s  a n d  w i l l  h e  u n d e r  t h e  l a w .

T h e  w o r d  " WAS T F "  h a s  m a n y  m e a n i n g s .  I f  t h e  B i l l  i n t e n d s  i t  
s h o u l i l  m e a n  s e w a g e ,  t h e n  i t  s h o u l d  b e  s p e l l e d  o u t .  D o e s  i t  
me a n  s a n i t a r y  l a n d f i l l s ?  W a s t e  l a n d  s u c h  a s  a d e s e r t ? ?  1 
b e l i e v e  t h a t  t h e  s i n g l e  w o r d  " w a s t e "  w o u l d  e v e n t u a l l y  b e  t h e  
m e a n s  w h e r e b y  a n  a g e n c y  o f  t h e  S t a t e  w o u l d  p l a c e  t h e i r  own  
i n t e r p r e t a t i o n  on t h e  s i n g l e  w o r d  t o  t h e  i l e t  r i m e n t  o f  t h e  
l i t  i 1 i t  i e s  a n d  P u b  l i e .

" S t o r m  w a t e r  n o t  c o n n e c t e d  w i t h  H i g h w a y  d r a i n a g e , " .  We a l l  
k n o w  w h a t  " s t o r m  w a f e r "  i s .  Do we  i n t e r p r e t  t h a t  a n y  " s t o r m  
w a t e r "  t h a t  i s  no t ' c o n n e c t e d  w i t h  H i g h w a y  d r a i n a g e  i s  a u t o ­
m a t i c a l l y  a U t i l i t y .  W h a t  a b o u t  t h e  s t o r m  d r a i n  s y s t e m s  o f  
c i t y  s t r e e t s  a n d  s e c o n d a r y  r o a d s ?  D o e s  S e n a t e  B i l l  No .  51) 
me a n  t h a t  t o w n s  a n d  c i t i e s  s t r e e t  d r a i n a g e  s y s t e m s  a r e  t o  b e  
c l a s s i f i e d  a s  U t i l i t i e s ? ?  O r ,  d o e s  i t  m e a n  " s t o r m  w a t e r s "  
w i t h i n  t h e  c o n f i n e s  o f  a H i g h w a y  R . O . W .  o n l y ?  I f  s o ,  i t  
s h o u l d  b e  s t a t e d .
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S e n a t o r  J o e  O r s i n i ,  C h a i r m a n  
r e :  S e n a t e  B i l l  N o .  50 
F e b r u a r y  10,  1977 
P a g e  Two

" P u b l i c a . l l y  o w n e d  F i r e  a n d  P o l i c e  s i g n a l  s y s t e m s . "  I  h a v e  
t a k e n  t h e  l i b e r t y  o f  s u b m i t t i n g  c o p i e s  o f  y o u r  l e t t e r  a n d  
S e n a t e  B i l l  N o .  50 t o  t h e  C i t y  o f  K e t c h i k a n  P u b l i c  W o r k s  
D i r e c t o r ,  C h i e f  o f  P o l i c e ,  a n d  F i r e  C h i e f .  T h e y  e x p r e s s  
c o n c e r n  t h a t  S e n a t e  B i l l  N o .  50 c l a s s i f i e s  t h e m  a s  a  U t i l i t y .  
Y o u  w i l l  n o  d o u b t  b e  a d d r e s s e d  b y  t h e m  o n  a n  i n d i v i d u a l  b a s i s .

S e c t i o n  3.  AS 19 . 25 . 010  - No a d v e r s e  c o m m e n t ,  
t o  c l a r i f y  i f  (12) i s  a m e n d e d  a s  s e t  f o r t h .

S e c t i o n  4 .  AS 19 . 25 . 020  -

A m e n d i n g  t e n d s

( a )  ( l a s t  l i n e ) -  " T h e  o r d e r  s h a l l  p r o v i d e  a  r e a s o n a b l e  
t i m e  p e r i o d  f o r  c o m p l i a n c e . "

A s  e x i s t i n g ,  t h e  s t a t u t e  r e a d s  t h a t  t h e  U t i l i t y  o w n i n g  o r  i n  
c h a r g e  o f  t h e  f a c i l i t y  s h a l l  c h a n g e ,  r e l o c a t e ,  o r  r e m o v e  i t  
a s  s o o n  a j ;  p o s s i b l c  i n  a c c o r d a n c e  w i t h  t h e  o r d e r .

T h e r e  i s  a  g r e a t  d i f f e r e n c e .  A s  e x i s t i n g ,  i t  r e q u i r e s  m u t u a l  
c o o p e r a t i o n  a n d  u n d e r s t a n d i n g  b y  t h e  U t i l i t y  a n d  S t a t e .  A s  
p r o p o s e d ,  i t  p u t s  t h e  U t i l i t y  a t  t h e  m e r c y  o f  a n  a r b i t r a r y  a c t .

We w o u l d  s u g g e s t  t h a t  i f  t h e  w o r d  " r e a s o n a b l e "  i s  d e s i r e d  t h a t  
t h e  w o r d i n g  b e ;  " T h e  o r d e r  s h a l l  p r o v i d e  a  r e a s o n a b l e  t i m e  
p e r i o d  f o r  c o m p l i a n c e .  S u c h  t i m e  p e r i o d  b e i n g  m u t u a l l y  a g r e e a b l e  
t o  t h e  U t i l i t y  a n d  t h e  S t a t e . "

T h e  S t a t e  k n o w s  w h a t  t h e y  w a n t  a c c o m p l i s h e d ,  b u t  o n l y  t h e  U t i l i t y  
k n o w s  t h e  p r o b l e m s  a  m o v e ,  o r  r e l o c a t i o n ,  c r e a t e s  f o r  t h e m  a n d  
h a s  t h e  k n o w l e d g e  o f  t h e  h o w ,  w h e n  a n d  w h e r e f o r e  f o r  c o m p l i a n c e .

( b )  We d o  n o t  a g r e e  w i t h  t h e  p r o p o s e d  v e r s i o n .  I t  p l a c e s  
m o r e  l e v e r a g e  a n d  l a r g e r  c l u b s  i n  t h e  h a n d s  o f  a  S t a t e  a g e n c y  
t o  u s e  o n  a U t i l i t y .  N e i t h e r  d o  we  a g r e e  o n  t h e  m e r i t  o f  t h i s  
c l a u s e  i n  t h e  e x i s t i n g  s t a t u t e .

T h e  S t a t e  o f  A l a s k a  h i g h w a y  s y s t e m  c a n  n o t  b e  c o m p a r e d  w i t h  
t h o s e  i n  o l d e r  S t a t e s .  T h e  S t a t e  o f  A l a s k a  a c q u i r e d  a  g r e a t  
d e a l  o f  t o d a y s  h i g h w a y s  u p o n  S t a t e h o o d  i n  1959.  M a n y  u t i l i t y  
f a c i l i t i e s  w e r e  i n  e x i s t a n c e .

I t  s h o u l d  m a t t e r  n o t  w h e t h e r  a f a c i l i t y  w a s  c o n s t r u c t e d  p r i o r  
t o ,  o r  a f t e r  J u l y  1,  1960.  I f  t h e  U t i l i t y  i s  o c c u p y i n g  S t a t e  
H i g h w a y  R . O . W .  u n d e r  a v a l i d  a n d  l e g a l  a g r - c m e n t  b e t w e e n  t h e  
S t a t e  a n d  t h e  U t i l i t y ,  a n d  t h e  S t a t e  d e c i d e s  t o  p e r f o r m  h i g h w a y  
w o r k  n e c e s s i t a t i n g  r e l o c a t i o n ,  m o v e ,  o r  w h a t e v e r  t h a t  w o u l d  b o  
a  c o s t  i t e m  t o  t h e  U t i l i t y ,  t h e n  i t  s h o u l d  h e  t h e  m o r a l  a n d  
l e g a l  r e s p o n s i b i l i t y  o f  t h e  S t a t e  t o  p a r t i c i p a t e  i n  s u c h  c o s t  
w i t h  t h e  U t i l i t y .



S e n a t o r  J o e  O r s i n i ,  C h a i r m a n  
r e :  S e n a t e  B i l l  No .  50 
F e b r u a r y  10,  1977 
P a g e  T h r e e

S p e a k i n g  f o r  o u r  own  U t i l i t i e s ,  w e  h a v e  n e v e r  f a i l e d  t o  
c o o p e r a t e  w i t h  t h e  S t a t e  a n d  h a v e  h a d ,  a n d  h o p e  t o  c o n t i n u e  
t o  h a v e  e x c e l l e n t  w o r k i n g  r e l a t i o n s h i p  a n d  c o o p e r a t i o n  w i t h  
t h e  U t i l i t y  s e c t i o n  o f  t h e  S t a t e  H i g h w a y  D e p a r t m e n t .

A s  we  h a v e  m e n t i o n e d  t o  t h e  S t a t e  b e f o r e ,  e v e n  w h e n  we h a v e  
h a d  m u t u a l  p a r t i c i p a t i o n  i n  c o s t ,  t h e r e  a r e  t i m e s  w h e n  we  
h a d  t o  s c r a p e  t h e  b o t t o m  o f  t h e  b a r r e l  t o  r a i s e  o u r  s h a r e  
a n d  d r o p  b u d g e t e d  i t e m s  t o  d o  s o .  W h a t  d o  y o u  t h i n k  w i l l  
h a p p e n  w h e n  t h e  t i m e  c o m e s ,  a n d  i t  w i l l ,  w h e n  we  a r e  t o l d  t o  
m o v e  o r  r e l o c a t e  c o m p l e t e l y  a t  o u r  c o s t  a n d  we d o  n o t  h a v e  
t h e  f u n d s ? ?

( c )  AS 19 . 0 5 . 1 3 0 ( 4 )  i s  a s s o c i a t e d  w i t h  t h e  c o s t s  t o  a 
U t i l i t y  m e n t i o n e d  i n  i t e m  ( b )  a b o v e  a n d  we f e e l  a l s o  h a s  
i n e i| u  i t i e s  .

T i m e  d o e s  n o t  p e r m i t  t o  p u t  i n  w r i t  in;' , a l l  t h e  r e m a r k s  w h i c h  
c o u l d ,  a n d  p e r h a p s  s h o u l d  b e  m a d e  c o n c e r n i n g  t h e  c o n t e n t s  o f  
p r o p o s e d  S e n a t e  B i l l  No .  50 i n  n e c e s s a r y  d e t a i l .

I w o u l d  c l o s e  t h i s  l e t t e r  w i t h  a n  o b s e r v a t i o n  t h a t  I w o u l d  
c o n s i d e r  g e r m a n e  t o  t h e  q u e s t i o n .

S e v e r a l  y e a r s  a g o  t h e  S t a t e  o f  A l a s k a  H i g h w a y  D e p a r t m e n t  
i n i t i a t e d  m e e t i n g s  w i t h  U t i l i t i e s .  T h e s e  m e e t i n g s  w e r e  h e l d  
i n  A n c h o r a g e ,  A l a s k a ,  a n d  t h e  t w o  m e e t i n g s  I a t t e n d e d  s e e m e d  
v e r y  w e l l  a c c e p t e d  b y  t h e  l i t  i l  i t  i e s .  T h e  m e e t  i n g s  p r o v i d e d  
t h e  o p p o r t u n i t y  f o r  t h e  S t a t e  a n d  U t i l i t i e s  t o  g e t  t o  t h e  
n i t t y - g r i t t y  o f  m a t t e r s  a n d  t o  e x p o u n d  e a c h  o t h e r s  p r o b l e m s ,  
v i e w p o i n t s ,  a n d  . g r i p e s .  Had  s u c h  me e t  i n g s  c e n t  i l i n e d  t o  b e  
h e l d ,  i t  i s  p o s s i b l e  t h a t  t h e  p r o p o s e d  S e n a t e  B i l l  No .  5(1 
w o u l d  n o t  h a v e  r e a c h e d  y o u  i n  i t s  p r e s e n t  f o r m .

I w o u l d  s t r o n g l y  u r g e  t h a t  y o u ,  a s  c h a i r m a n ,  a n d  t h e  c o m m u n i t y  
a n d  r e g i o n a l  a f f a i r s  c o m m i t t e e ,  c a u s e  s u c h  m o o t i n g s  b e t w e e n  
t h e  S t  a t  t o f  A l a s k a  H i g h w a y  D e p a r t m e n t  i n  g e n e r a l  a n d  t h e  
U t i l i t i e s  s e c t i o n  i n  p a r t i c u l a r ,  a n d  a l f e e t e d  U t i l i t i e s ,  t o  h e  
r e i n s t a t e d ,  i f  w i t h i n  y o u r  s c o p e  o f  a u t h o r i t y .

S h o u l d  y o u  n o t  b e  f a m i l i a r  w i t h  t h e  a f o r e m e n t i o n e d  m e e t i n g s ,

I w o u l d  s u g g e s t  t h a t  y o u  o r  s t a l l  c o n t a c t  :

M r .  ( D i a r i e s  l i .  T h o m p s o n  
C h i e f  l i t  i I i t i e s  l i n g  i n e e  r  
A l a s k a  D e p a r t m e n t  o f  H i g h w a y s  
P .  0 .  Box  589 
Doug, l a s ,  A l a s k a  998 24

who  I b e l i e v e  i s  m o s t  k n o w l e d g e a b l e  on  t h e  m a t t e r .



S e n a t o r  J o e  O r s i n i ,  C h a i r m a n  
r e :  S e n a t e  B i l l  N o .  50 
F e b r u a r y  10,  1977 
P a g e  F o u r

1 w o u l d  a l s o  b r i n g  t o  y o u r  a t t e n t i o n  t h o  S t a t e  H i g h w a y  D e p a r t ­
m e n t ' s  p i  a n  t o  c o m p l e t e l y  r e v i s e  t h e  A l a s k a  A d m i n i s t r a t i v e  
c o d e ,  a n d  m o s t  s p e c i f i c a l l y  t h e  p r e s e n t  T i t l e  17,  C h a p t e r  15,  
E n g i n e e r i n g  U t i l i t y  p e r m i t s .  S t a t e d  p u r p o s e  t o  c l e a r  up 
a m b i g u i t i e s  i n  t h e  p r e s e n t  l a w  c o n c e r n i n g  U t i l i t y  p e r m i t s  a n d  
r e i m h u r s c m c n t s  f o r  U t i l i t y  r e l o c a t i o n .

T h e  c o m m i s s i o n e r ,  I I . U .  S c o u g a l ,  u r g e s  t h e  U t i l i t i e s  t o  s u b m i t  
t h e i r  w r i t t e n  v i e w s  a n d  i d e a s  a s  t h e y  r e l a t e  t o  t h e  r e g u l a t i o n s  
a n d  t h a t  s u c h  w r i t t e n  c o m m e n t s  h e  i n  b y  J a n u a r y  20,  1977.  T h i s  
m e a n s  t h a t  t h e  C o m m i s s i o n e r ' s  s t a f f  w i l l  r e v i e w ,  p a s s  j u d g m e n t ,  
f o r m u l a t e  t h e  r e g u l a t i o n s ,  a n d  n o t  h a v e  t o  f a c e  u p  l o  a s i n g l e  
U t i l i t y  a n d  d e f e n d  t h e i r  p o s i t i o n .

I a g a i n  s a y  t h a t  t r u e  w o r k s h o p ,  S t a t e - U t i l i t y  m e e t i n g s  a r e  t h e  
h o s t  a n s w e r .  An e y e b a l l  t o  e y e b a l l  c o n  f r o n t  a t j o n  i s  a l w a y s  
s u p e r i o r  t o  o n e  w a y  c o m m u n i c a t i o n s  i n  w r i t i n g ,  f o r  r e s o l v i n g  
p r o b l e m s  a n d  h a v i n g ,  m u t u a l  u n d e r s t a n d i n g s .

S e n a t o r ,  we  t h a n k  y o u  f o r  v o u r  t i m e  a n d  i n t e r e s t  a n d  t h e  
o p p o r t u n i t y  t o  p u t  f o r t h  n p o r t i o n  o f  o u r  v i e w s .

A s s i s t a n t  l i t I I  i t  i e s Manager

H U B : i i i t ' i n

c c :  N. I.. Teague ,  C i t y  l i t i I i t i es  Manager
S e n a t o r  Rober t  Z e i g l e r  
R e p r e s e n t a t i v e  Or a l  Freeman 
R e p r e s e n t a t i v e  T e r r y  ( i a r d i n e r  
Mr .  C h a r l e s  I . Thompson
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K e t c h i k a n  P u b l i c  U t i l i t i e s  
P.O. B o x  7300 
K e t c h i k a n ,  A l a s k a  9 9 9 0 1

G e n t l e m e n :

E n c l o s e d  p l e a s e  f i n d  a c o p y  o f  S e n a t e  B i l l  # 50 . S i n c e  
t h i s  is a m a t t e r  o f  i n t e r e s t  to you, y o u r  c o m m e n t s  or 
r e c o m m e n d a t i o n s  w o u l d  be a p p r e c i a t e d ,  as w e  i n t e n d  to g i v e  
t h i s  p r o p o s e d  l e g i s l a t i o n  o u r  c o n s i d e r a t i o n  in the n e a r  
f u t u r e .

P l e a s e  w r i t e  to the S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  
C o m m i t t e e ,  P o u c h  V, J u n e a u ,  A l a s k a  99811; or ca l l  4 6 5 - 3 7 1 2 .

V e r y  t r u l y  yours,

C h a i r m a n
C o m m u n i t y  a n d  R e g i o n a l  

A f f a i r s  C o m m i t t e e

J O / j s

E n c l o s u r e :  A s  s t a t e d
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A f f a i r s  and C o m m e r c e

BY T HE R U L E S  C O M M I T T E E  BY
IN T H E  S E N A T E  R E Q U E S T  OF T H E  G O V E R N O R

SENATE B I L L  NO. 50 

IN T HE L E G I S L A T U R E  OF T H E  STATE O F  A L A S K A  

T E N T H  L E G I S L A T U R E  - F I R S T  SESSION 

A  BILL

For an A c t  entitled: "An A c t  r e l a t i n g  to u t ilities and st a t e  rights-of-

way; and p r o v i d i n g  for an e f fective date."

BE I T  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T HE STATE OF ALASKA:

*  S e c t i o n  1. AS 19.05.130(6) is a m e n d e d  to read:

(6) "cost of change, relocation, or removal" means the 

e ntire cost i n c u r r e d  by the utility p r o p e r l y  a t t r i b u t e d  to the change,

relocation, or r e m oval o f  a f a c i l i t y , less any costs for i m p r o v e m e n ts

o r u p g r a d i n g  over and above the cost of a fun c t i o n a l l y  equal f a c i l i t y ; 

if _a_ Facility is to bn r e l o c a t e d  and r e p l a c e d  with n o w  equipment, 

there s h all, a l s o be s u b s t r a c t o d  from the entire cost [UTILITY A F T E R  

D E D U C T I N G  A N Y  INCRE A S E  IN THE V A L U E  O F  T H E  N E W  F A C I L I T Y  AND] any 

s a l vage v a l u e  d e r i v e d  fr o m  the old facility;

*  Sec. 2. AS 19.05.130(12) is a m e n d e d  to read:

(12) " u t i l i t y "  includes r ailroads and all publicly, p r i­

vately, or [AND] c o o p e r a t i v e l y  owned linos, facilities and s y s t e m s

for producing., t r a n s m i t t i n g  or d i s t r i b u t i n g  c o m munications, tele­

commu n i c a t i o n s ,  power, electricity, light, h e a t , g as, oil, crude 

p r o d n e t s , w a t er, steam, waste, s to r m  w a t e r  n ot c o n n e c t e d wi t h  h i g h­

way  drainage, and other similar commodities, i n cluding publ i c l y  owned 

fire and p o l i c e  signal systems, and street l i.glu i n g  systems [U T I L I T I E S ] ;

*  Sec. 3. AS 19.25.010 is a m e n d e d  to read:

Sec. 19.25!010. USE OF R I G H T S - O F - W A Y  F O R  UTILITIES. A u t i l i ty 

1-aci.li t y I AM E L E C T R I C  T RANS M I S S I O N , T E L E P H O N E , OR T E L E G R A P H  LINE, POLE 

LINE, RAILWAY, DITCH, SEWER, WATER, HEAT, O R  GAS MAIN, FLUME, OR OT H E R

“ 1 _  SB  5 0



S T R U C T U R E  W H I C H  BY LAW] m a y  be constructed, placed, or m a i n t a i n e d  

across, [OR] a l o n g , over, u n d e r  or w i t h i n  a state r i g h t - o f - w a y  [A H I G H­

WA Y  BY A  P E R S O N  O R  P O L I T I C A L  S U B D I V I S I O N  M A Y  BE M A I N T A I N E D  O R  CON- 

TRUCTED] o n l y  in a c c o r d a n c e  w i t h  r e g u l a t i o n s  p r e s c r i b e d  by the d e p a r t­

m e n t  and [. NO U T I L I T Y  P R O J E C T  OF T H I S  N A T U R E  M A Y  BE U N D E R T A K E N  U N T I L  IT 

IS] a u t h o r i z e d  by a w r i t t e n  permit i s s u e d  by the department.

Sec. A. AS 1 9 . 2 5 . 0 2 0  is r e p e a l e d  a n d  r e - e n a c t e d  to read:

Sec. 19.25.020. R E L O C A T I O N  O F  U T I L I T I E S  INCI D E N T  TO H I G H W A Y  P R O­

JECTS. (a) If, i n c i d e n t  to ‘-he c o n s t r u c t i o n  of a h i g h w a y  project, the 

d e p a r t m e n t  d e t e r m i n e s  and o rders that a u t i l i t y  f a c i l i t y  l o c a t e d  across, 

along,, over, under, or w i t h i n  a state r i g h t - o f - w a y  mus t  be changed, r e­

located o r  removed, the u t i l i t y  o w n i n g  or m a i n t a i n i n g  the f a c i l i t y  shall 

change, r e l o c a t e  or r e m o v e  it in a c c o r d a n c e  w i t h  the order. T h e  order 

shal.l p r o v i d e  a r e a s o n a b l e  time p e r i o d  for compliance.

(b) If the u t i l i t y  f a c i l i t y  is not changed, r e l o c a t e d  or removed 

in a c c o r d a n c e  w.i th the order, the f a c i l i t y  b e c o m e s  an u n a u t h o r i z e d  e n­

cr o a c h m e n t  and m a y  be d i s p o s e d  of in a c c o r d a n c e  w i t h  secs. 22i0 - 250 of 

this chapter, a nd the o w n e r  of the f a c i l i t y  is liable to the state in 

l i q u i d a t e d  d a m ages in the amount of $100 for each day the e n c r o a c h m e n t  

exists. In addition, the o w n e r  of the faci l i t y  shall ind e m n i f y  the stat 

for any a m o u n t  for w h i c h  the state m ay be liable to a c o n t r a c t o r  by 

r e a s o n  o f  the encroachment.

(c) T h e  cost o f  change, r e l o c ation, or r e m o v a l  n e c e s s i t a t e d  by 

h i g h w a y  construct ion J 5, a cost of h i g h w a y  construct ion to be pa i d  by the 

st a t e  in a c c o r d a n c e  w i t h  AS 1.9.05.130(A), n o t w i t h s t a n d i n g  the terms or 

p r o v i s i o n s  o f  any e x i s t i n g  permit, a g r e e m e n t  r e g u l a t i o n  or s t a tute to 

the contrary.

Sec. 5. This Act takes effect i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 01.10.- 

).
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