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R E L A T I N G  T O  S U I T S  A G A I N S T  L O C A L  G O V E R N M E N T S

T h e  B i l l  r e v i s e s  A S  0 9 . 6 5 . 0 7 0  in its e n t i r e t y  w i t h  n o m i n a l  

a m e n d m e n t  o f  s u b s e c t i o n s  (a) a n d  ( b ) , c l a r i f i c a t i o n  o f  

s u b s e c t i o n  ( c ) , a n d  p r i m a r i l y  a d d i n g  s u b s e c t i o n  (d) t o  a m e n d  

t h e  p r e s e n t  s t a t u t e  w h i c h  m a k e s  m u n i c i p a l i t i e s  l i a b l e  f o r  

a l l  o f  t h e i r  a c t s  w i t h o u t  r e g a r d  to w h e t h e r  t h e  a c t  w a s  

d i s c r e t i o n a r y  o r  m i n i s t e r i a l  o r  w a s  r e l a t e d  t o  a g o v e r n m e n t a l  

as o p p o s e d  to a p r o p r i e t a r y  f u n c t i o n .  D e f i n i t i o n a l  s u b s e c t i o n  

(e) is a d d e d  to  c l a r i f y  i t s  a p p l i c a t i o n  to  m u n i c i p a l i t i e s  

a n d  v i l l a g e s .

S u b s e c t i o n  (d) p r e s c r i b e s  l i m i t e d  e x c e p t i o n s  t o  m u n i c i p a l  

l i a b i l i t y .  T h e  m u n i c i p a l i t y  w i l l  n o t  be  s u b j e c t  t o  s u i t  f o r  

a c t s  f a l l i n g  w i t h i n  t h e  e x c e p t i o n s .  E m p l o y e e s  a n d  o f f i c e r s ,  

w h i l e  a c t i n g  as s uch, w i l l  n o t  b e  s u b j e c t  t o  s u i t  f o r  a c t s  

w h i c h  a r e  e x p e c t e d .

T h e  f i r s t  e x c e p t i o n ,  w h i c h  is in s u b p a r a g r a p h  ( d ) ( a ) ( A ) - (C) 

is s i m i l a r ,  in p a r t ,  to t h e  l a n g u a g e  i n  S B  151 w h i c h  w o u l d  

c r e a t e  a n  a d d i t i o n a l  e x c e p t i o n  to t h e  l i a b i l i t y  of  t h e  s t a t e  

p e r t a i n i n g  to i n s p e c t i o n s .  T h i s  e x c e p t i o n  is n e e d e d  b y  t h e  

s t a t e ' s  p o l i t i c a l  s u b d i v i s i o n s  as w e l l  as the s t a t e  i t s e l f .

It w o u l d  r e m o v e  t h e  t h r e a t  of  s u i t  a g a i n s t  t h e  m u n i c i p a l i t y



a n d  i t s  o f f i c e r s  a n d  e m p l o y e e s  f o r  t h e i r  f a i l u r e  to i n s p e c t  

p r o p e r t y ,  t h e i r  f a i l u r e  t o  d i s c o v e r  v i o l a t i o n s  o r  h a z a r d s  

a n d  t h e i r  f a i l u r e  t o  a d e q u a t e l y  a b a t e  v i o l a t i o n s  a n d  h a z a r d s  

d i s c o v e r e d .

T h i s  e x c e p t i o n  is n e e d e d  t o  l i m i t  t h e  l i a b i l i t y  o f  m u n i c i p a l i t i e s  

w h i c h

1. a d o p t  v a r i o u s  s a f e t y  a n d  h e a l t h  c o d e s  (fire, 

b u i l d i n g ,  h e a l t h ,  s a n i t a t i o n ,  v e h i c l e ,  etc.) w h i c h  

t h e y  a r e  u n a b l e  t o  v i g o r o u s l y  e n f o r c e  100% o f  t h e  

t ime, or

2. c o n d u c t  i n s p e c t i o n s  f o r  t h e  p u r p o s e  o f  e n f o r c i n g  

s a f e t y  a n d  h e a l t h  c o d e s ,  o r

3. d o  n o t  e n f o r c e  s a f e t y  a n d  h e a l t h  c o d e s

T h e  a l t e r n a t i v e  to h a v i n g  s u c h  s t a t u t o r y  r e a s s u r a n c e  is t h e  

w i t h d r a w a l  of m u n i c i p a l i t i e s  f r o m  t h e  s a f e t y  a n d  h e a l t h  e n f o r c e­

m e n t  f i e l d s .  T h e  S t a t e  o f  A l a s k a  h a s  a l r e a d y  p a r t i a l l y  w i t h ­

d r a w n  f r o m  t h e  f i r e  i n s p e c t i o n  f i e l d  a s  a  r e s u l t  o f  the A d a m s  

a n d  J e n n i n g s  c a s e s  w h i c h  i m p o s e d  l i a b i l i t y  for f a i l u r e  t o  d i s ­

c o v e r  h a z a r d s  a n d  f a i l u r e  t o  a b a t e  d i s c o v e r e d  h a z a r d s .  M o r e  

i n j u r y  w i l l  b e  d o n e  t o  t h e  p u b l i c  b y  s u c h  a w i t h d r a w a l  t h a n  

b y  g r a n t i n g  t h e  e x c e p t i o n  a n d  a l l o w i n g  m u n i c i p a l i t i e s  to 

p r o c e e d  o n  a b e s t  e f f o r t s  b a s i s .  T h e  p r o p e r t y  o w n e r ,  c o n t r a c t o r ,  

o r  o t h e r  p e r s o n  r e s p o n s i b l e  f o r  a n  i n j u r y  w i l l  be  a n d  r e m a i n s  

l i a b l e  t o  t h e  i n j u r e d  p e r s o n  in e i t h e r  s i t u a t i o n  so the i n­

j u r e d  p e r s o n  is n o t  w i t h o u t  r e m e d y  u n d e r  t h i s  e x c e p t i o n .



T h e  s e c o n d  e x c e p t i o n ,  w h i c h  a p p e a r s  in s u b p a r a g r a p h  ( d ) (2), 

c o n f e r s  to m u n i c i p a l i t i e s  t h e  s a m e  e x c e p t i o n  w h i c h  the 

s t a t e  a l r e a d y  h a s  u n d e r  A S  0 9 . 5 0 . 2 5 0 ( 1 ) .  D i s c r e t i o n a r y  a c t s  

c o v e r  t h o s e  a c t s  w h i c h  a r e  e s s e n t i a l l y  p o l i c y  o r  p l a n n i n g  

in n a t u r e .  T h e y  i n c l u d e  s u c h  t h i n g s  a s  d e c i s i o n s  to i n i t i a t e  

o r  t e r m i n a t e  a p r o g r a m ,  t o  s t o p  m a i n t e n a n c e  o f  a r o a d  d u r i n g  

t h e  w i n t e r ,  t o  f u n d  a p r o g r a m  a t  a c e r t a i n  l e v e l ,  t o  c o n c e n t r a t e  

o n  t h e  e n f o r c e m e n t  o f  c e r t a i n  c o d e s ,  etc. M u n i c i p a l i t i e s  d o  

n o t  n o w  h a v e  t h e  s t a t u t o r y  p r o t e c t i o n  t h e  s t a t e  h a s  in t h i s  

a r e a  a n d  c o u l d  b e  h e l d  l i a b l e  f o r  t h e  e x e r c i s e  o f  t h e i r  d i s ­

c r e t i o n  in a s i t u a t i o n  w h e r e  t h e  s t a t e  c o u l d  n o t  u n d e r  i d e n­

tic a l  c i r c u m s t a n c e s .  M u n i c i p a l i t i e s ,  l i k e  t h e  s t a t e ,  m u s t  

be a b l e  t o  p e r f o r m  d i s c r e t i o n a r y  a c t s  w i t h o u t  f e a r  o f  s uit.

T h i s  is n o t  to  say, h o w e v e r ,  t h a t  o n c e  t h e  m u n i c i p a l i t y  

h a s  e x e r c i s e d  i t s  d i s c r e t i o n  to, say, b u i l d  o r  m a i n t a i n  a 

road, it m a y  b u i l d  or  m a i n t a i n  it in a n e g l i g e n t  m a n n e r .  It 

m a y  not. M u n i c i p a l i t i e s  w i l l ,  s u b j e c t  t o  t h e  l i m i t a t i o n s  o f  

this s e c t i o n ,  r e m a i n  l i a b l e  f o r  t h e i r  m i n i s t e r i a l  t o r t s .

T h e  t h i r d  e x c e p t i o n ,  w h i c h  a p p e a r s  in s u b p a r a g r a p h  ( d ) (3), 

c o v e r s  a n  a r e a  in w h i c h  m u n i c i p a l i t i e s  a r e  o c c a s i o n a l l y  s u e d  

for d a m a g e s .  T h e  t h r e a t  o f  s u i t  f o r  d a m a g e s  s h o u l d  n o t  p l a y  

a n y  p a r t  in t h e  d e c i s i o n  o f  a m u n i c i p a l  o f f i c i a l  o r  b o d y  to 

i ssue, d e n y  o r  s u s p e n d  a p e r m i t  o r  p r i v i l e g e  o f  a n y  n a t u r e .

A l s o ,  t h i s  s e c t i o n  w o u l d  r e m o v e  t h e  p o s s i b i l i t y  o f  l i a b i l i t y
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w h i c h  is b a s e d  o n  t h e  t h e o r y  t h a t  t h e  i s s u a n c e  o f  a p e r m i t

is a w a r r a n t y  th a t  t h e  p l a n s ,  p r o p o s a l ,  e t c . ,  u p o n  w h i c h  t h e

p e r m i t  w a s  b a s e d  m e t  a l l  a p p l i c a b l e  c o d e s ,  o r d i n a n c e s ,  l a w s

a n d  c o n s t i t u t e d  a r e a s o n a b l e  m e t h o d  o r  p r o p o s a l .  T h e  p e r s o n

r e s p o n s i b l e  f o r  the p l a n s ,  e t c . ,  u p o n  w h i c h  t h e  p e r m i t ,  e t c

is i s s u e d  w i l l  s t i l l  b e  l i a b l e  f o r  h i s  w o r k .  T h i s  s e c t i o n

w o u l d  n o t  l i m i t  the a p p l i c a n t’s o r  p e r m i t t e e ' s  r i g h t  to  g o

t o  c o u r t  to  f o r c e  the i s s u a n c e ,  g r a n t ,  e t c . ,  if it is o n e  

#

to w h i c h  t h e  p e r s o n  is e n t i t l e d .

T h e  f o u r t h  e x c e p t i o n ,  w h i c h  a p p e a r s  in s u b p a r a g r a p h  ( d ) (4), 

is c o p i e d  f r o m  t h e  e x c e p t i o n  f o r  t h e  s t a t e  w h i c h  a p p e a r s  in 

A S  0 9 . 5 0 . 2 5 0 ( 3 )  w i t h  t h e  c h a n g e  h e r e  t h a t  t h e  m i s r e p r e s e n t a t i o n  

e x c e p t i o n  w o u l d  b e  f o r  o n l y  n e g l i g e n t  m i s r e p r e s e n t a t i o n ,  n o t  

a l l  m i s r e p r e s e n t a t i o n  as i n  t h e  c a s e  f o r  t h e  s t a t e .  T h e  

m u n i c i p a l i t y  w o u l d  b e  e x c e p t e d  f r o m  l i a b i l i t y  f o r  t h e  c a u s e s  

o f  a c t i o n  l i s t e d  in t h e  s u b p a r a g r a p h .  O f f i c e r s  a n d  e m p l o y e e s  

w o u l d  b e  p r o t e c t e d  w h e n  t h e  a c t  c o m p l a i n e d  of w a s  d o n e  in 

th e  e x e r c i s e  o f  o n e  o f  t h e  a c t o r ' s  d u t i e s  a n d  w a s  a n  a c t  

w h i c h  w a s  w i t h i n  h i s  a u t h o r i t y  as an  o f f i c e r  or e m p l o y e e .

T h u s ,  t h e  z o n i n g  a d m i n i s t r a t o r  c o u l d  b e  h e l d  l i a b l e  f o r  

f a l s e l y  a r r e s t i n g  s o m e o n e  w h i l e  a p o l i c e m a n  u s u a l l y  c o u l d  

not. T h e  z o n i n g  a d m i n i s t r a t o r  d o e s  n o t  h a v e  t h e  a u t h o r i t y  t o  

a r r e s t  in the d i s c h a r g e  of  h i s  d u t i e s  s o  s u c h  an a c t  w o u l d  

c o n s t i t u t e  an a c t  o u t s i d e  h i s  e m p l o y m e n t  s t a t u s ,  o f t e n  k n o w n
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i n  l a w  as a f r o l i c ,  a n d  h e  w o u l d  b e  p e r s o n a l l y  l i a b l e .  O n  

t h e  o t h e r  h a nd, the p o l i c e m a n  is n o t  h i r e d  to a d m i n i s t e r  t h e  

z o n i n g  c o d e  a n d  c o u l d  not, a s  a m u n i c i p a l  o f f i c i a l ,  m a k e  a n y  

s t a t e m e n t  to a c i t i z e n  r e g a r d i n g  t h e  z o n i n g  o f  a p a r t i c u l a r  

p a r c e l  of  land. T h e  p o l i c e m a n  w o u l d  b e  p e r s o n a l l y  l i a b l e  

f o r  a n y  m  r e p r e s e n t a t i o n  i n  l h e  c o u r s e  o f  m a k i n g  s u c h  a 

s t a t e m e n t .  .'he z o n i n g  a d m i n i s t r a t o r ,  a n d  t h r o u g h  him, t h e  

m u n i c i p a l i t y  w o u l d  b e  l i a b l e  f o r  a m i s r e p r e s e n t a t i o n  i f  the 

m i s r e p r e s e n t a t i o n  w a s  i n t e n t i o n a l .  A g a i n ,  t h i s  s u b p a r a g r a p h  

e x t e n d s  to  m u n i c i p a l i t i e s  and. its e m p l o y e e s  a n d  o f f i c e r s  

m o s t  o f  w h a t  t h e  s t a t e  a l r e a d y  has.

T h e  f i f t h  e x c e p t i o n ,  w h i c h  a p p e a r s  in s u b p a r a g r a p h  ( d ) (5), 

r e p r e s e n t s  an  a p p l i c a t i o n  o f  t h e  G o o d  S a m a r i t a n  p r i n c i p l e  t o  

i n s u l a t e  the m u n i c i p a l i t y  f r o m  l i a b i l i t y  w h e r e  it g r a t u i t o u s l y  

r e s p o n d s  to a n e e d  o u t s i d e  its l i m i t s .  F o r  e x a m p l e ,  a 

m u n i c i p a l i t y  c o u l d  n o t  b e  h e l d  l i a b l e  f o r  its a c t s  in f i g h t i n g  

a f i r e  o u t s i d e  its l i m i t s .  A  m u n i c i p a l i t y  h a v i n g  n o  c o n t r a c t u a l  

d u t y  t o  r e s p o n d  b e y o n d  i t s  j u r i s d i c t i o n a l  l i m i t s  f e a r s  t h e  

c o n s e q u e n c e s  o f  l i a b i l i t y  a n d  a d v e r s e  i n s u r a n c e  c o s t s  a n d  is 

i n d u c e d  to  a b s t a i n .  It s i m p j y  is n o t  w o r t h  the a d d e d  l i a b i l i t y  

e x p o s u r e .  Yet, as w i t h  t h e  i n s p e c t i o n  p r o b l e m  d i s c u s s e d  

a b o v e ,  e v e n  an o c c a s i o n a l  n e g l i g e n t  r e s p o n s e  is m o r e  t h a n  

l i k e l y  far m o r e  b e n e f i c i a l  t h a n  a n  a c r o s s  the b o a r d  p o l i c y  

o f  n o n - r e s p o n s e .

T h e  s i x t h  e x c e p t i o n ,  w h i c h  a p p e a r s  in s u b p a r a g r a p h  ( d ) (6), 

is n e e d e d  for r e a s o n s  w h i c h  a r e  b a s i c a l l y  t h e  s a m e  

as  t h o s e  r e l a t i n g  t o  e x t r a - t e r r i t o r i a l  s e r v i c e  e x c e p t i o n
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d i s c u s s e d  i m m e d i a t e l y  ab o v e .  C o m m o n l y  o c c u r i n g  e x a m p l e s  a r e  

l o c a l  p o l i c e  c a l l e d  t o  r e s p o n d  in t h e  t e m p o r a r y  a b s e n c e  o f  

t h e  T r o o p e r ,  a n d  m u t u a l  a i d  a g r e e m e n t s  r e s p e c t i n g  a s s i s t a n c e  

a t  s t a t e  a i r p o r t s .

In c o n c l u s i o n ,  m u n i c i p a l  n o n - i m m u n i t y  w i l l  r e m a i n  t h e  r u l e .  

J u d i c i a l l y - r e c o g n i z e d  m u n i c i p a l  l i a b i l i t y  r e s p e c t i n g  c e r t a i n  

f u n c t i o n s  c o u p l e d  w i t h  i n c r e a s i n g  d i f f i c u l t y  in o b t a i n i n g  

i n s u r a n c e  t o  c o v e r  t h e  r i s k  c o m p e l  l o c a l  g o v e r n m e n t s  t o  r e ­

e x a m i n e  a n d  d i m i n i s h  t h e  s c o p e  o f  t h e i r  a c t i v i t i e s  r a t h e r  

t h a n  s u f f e r  l i a b i l i t y  e x p o s u r e  a n d  i n a b i l i t y  to r e s p o n d  i n  

d a m a g e s .  T h i s  l e g i s l a t i o n  is i n t e n d e d  t o  a f f o r d  l i m i t e d  

l i a b i l i t y  w i t h  a v i e w  t o w a r d  n o n - c u r t a i l m e n t  of  c e r t a i n  

t r a d i t i o n a l  f u n c t i o n s  p r e d i c a t e d  o n  p u b l i c  p o l i c y  f a v o r i n g  

t h e  m u n i c i p a l i t i e s  t o  p r o c e e d  o n  a b e s t  e f f o r t s  b a s i s .

P r e p a r e d  a n d  s u b m i t t e d  by:

L . B .  J a c o b s o n ,  a t t o r n e y  f o r  P e t e r s b u r g ,  K a k e ,  H o o n a h ,  S k a g w a y
a n d  C r a i g

L e e  S h a r p ,  a t t o r n e y  f o r  J u n e a u

T e d  B e r n s ,  a s s i s t a n t  a t t o r n e y  for A n c h o r a g e
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C i t y  M  a y  H a v e  T o  S h o u l d e r  F i r e  L i a b i l i t y

By SUSAN GIIA10RE 
Empire Staff Reporter

Juneau could find itself on the expensive 
end of a liability lawsuit as a result of recent 
action taken by the state firemarshal’s office 
disavowing responsibility for conducting fire 
inspections.

Last month the state notified Juneau and 
several other Alaskan cities that “respon­
sibilities for fire prevention and inspection 
and enforcement of state fire safety regula­
tions... is deferred to your local jurisdiction.”

The order reportedly was precipitated by a 
recent Alaska Supreme Court action holding 
the state part ally liable for a hotel fire in 
Anchorage.

In this case, according to city attorney Lee 
Sharp, state fire officials inspected the Gold

Rush Hotel and discovered fire hazards. He 
said the state failed to take immediate action 
to abate the hazard, even though the hotel 
owner was notified of the danger. The 
Supreme Court held the failure of the state to 
remedy the hazard may have contributed to in­
juries suffered by the guests. *

The state has now backed off of any local 
fire inspections, unless the inspection involves 
a state-owned building or the inspection is 
needed for licensing, as a day care center.

“The reaction in most municipalities seems 
to be thanks, but no thanks,”' Sharp said. He 
said under the supreme court decision, Juneau 
could be held liable for injuries suffered in a 
fire if local inspectors failed to abate a hazard, 
failed to locate a hazard, or even fail to inspect 
a build ini

To counter the states action deferring 
jurisdiction. Sharp has drafted an ordinance 
which will be considered by the Assembly in 
April.

This ordinance disavows any intent by the 
city and borough of Juneau to conduct inspec­
tions "for the purpose of enforcing codes, 
regulations or laws of the State of Alaska."

While this ordinance may be a bandaid on a 
potential liability suit, several statewide 
municipal olficials have convinced lawmakers 
to introduce legislation giving municipalities 
immunity from such lawsuits.

Already adopted by the Senate, the bill 
would give cities protection where they in­
spected property and either didn’t discover a 
hazard, failed to take action against a hazard 
or failed to inspect the property at all.

According to Sharp, the legislation would 
allow municipalities the same umbrella of law 
the state has enjoyed for years—the umbrella 
that the state can’t be held liable for not con­
ducting an inspection, only for failing to find 
or abate a hazard once an inspection is made.

"This bill picks up the language giving the 
state immunity in discretionary acts," Sharp 
said: “We are asking the veil of state law be 
extended to municipalities.”

According to state fire officials, the laissez- 
faire edict was prompted by the Anchorage 
fire and by a work overload involving new con­
struction and increased arson investigation.

“This doesn't mean if there is local political 
pressure we wouldn't assist,” said one official. 
"Once a hazard is called to our attention we 
can't sit on it -we have to act.”

“This still doesn't let us off the hook if a 
hazard hasn't been corrected," he added. “We 
still get calls, but refer them to the city.”

Buildings inspected include public 
buildings, stores, apartment buildings, hotels, 
schools, hospitals and other facilities required 
by state law to pass safety tests. Some are in­
spected annually, others monthly.

According to assistant Juneau fire chief Sev 
Swanson, inspections include heating equip­
ment. wiring, exits, general housekeeping and 
storage.

He said inspections are still being conducted 
on a local level, but the city is now limited on 
how many inspections can be made and how 
often follow-up probes are conducted.

A direct affect the fire inspection decision 
could have on property owners is a boost in

fire insurance rates.
The Fire Rating Bureau, which sets the 

standards for insurance rates, has rated 
Juneau a weak five on a scale of one to 10. A 10 
is an unprotected district. The scale is derived 
by beginning at a base figure and crediting fire 
d istric ts for certain aspects of fire 
protection—as fire hydrants, number of 
firemen, and inspections.

Sharp said if fire inspections are ceased, 
Juneau’s rating will probably rise to a six and 
fire insurance premiums could increase 10 per 
cent.

Sharp also said that the threat the city could 
be named in a liability suit evolving from a fire 
inspection could also hike city-borough in­
surance rates. "Even if we win (a suit),’’ he 
said, "the defense is expensive."

y  m i  e / w ©  u  *- t e w

A l a s k a  U m p i r e

T h e  C a p i t a l  C i t y ' s  D a i l y  N e w s p a p e r  
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C I T Y  O F  V A L D E Z

P O. SOX 506PHONE: (907) 835-43 13 Z I P  C O D E  9 9 6 B 6

M a r c h  25, 1977

Senator Joseph L. Orsini 
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 3 1 1  

S u b j e c t :  R B  354 a n d  SB  249 

D e a r  Senator Orsini:

T h e  s u b j e c t  b i l l s  p r o v i d e  tort l i a b i l i t y  p r o t e c t i o n  for 
m u n i c i p a l i t i e s .  W e  u r g e  y o u  to s u p p o r t  t h e s e  bi l l s .

B e c a u s e  o f  two r e c e n t  c o u r t  d e c i s i o n s ,  i.e. the G o l d  R u s h  
f i r e  a n d  N o r a a l e  H o t e l  fire, m u n i c i p a l i t i e s  a r e  n o w  c o n­
f r o n t e d  w i t h  l i a b i l i t y  t h e y  n e v e r  h a d  b e f o r e .  A s  a r e s u l t ,  
t h e  m u n i c i p a l i t i e s  a r e  c o n f r o n t e d  w i t h  two m a j o r  p r o b l e m s .  
One, the c i t i e s  a r e  f i n d i n g  th e y  c a n  n o  l o n g e r  o b t a i n  i n­
sur a n c e :  or, if t h e y  a r e  f o r t u n a t e  e n o u g h  to g e t  i n s u r a n c e ,  
the p r e m i u m  c o s t s  a r e  p r o h i b i t i v e .

W i t h  the c o n s t a n t  i n c r e a s e  in the co s t  of p r o v i d i n g  e v e n  
m i n i m a l  s e r v i c e s ,  the a d d i t i o n  of this t y p e  of l i a b i l i t y  
a n c  rts a t t e n d a n t  c o s t s  is r a p i d l y  f o r c i n g  m a n y  c o m m u n i t i e s  
to the b r i n k  of  b a n k r u p t c y .

w h e n  g o v e r n m e n t  b e c o m e s  so e x p e n s i v e  that no  o n e  c a n  a f f o r d  
it. our w h o l e  s y s t e m  will b r e a k  down. It is v i t a l  th a t  m u n i ­
c i p a l i t i e s  be h e l d  r e s p o n s i b l e  lor o n l y  t h o s e  ac t s  w h i c h  a r e  
w i l l f u l ,  n e g l i g e n t  or m a l i c i o u s .

V e r y  t r u l y  yours,

H e r b e r t  W. L e h f e l a t  
C i t y  M a n a g e r

H W L :ss
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O F F IC E  OF TH E  M U N IC IP A L  A T T O R N E Y

A  C A S E  F O R  L I M I T E D  
M U N I C I P A L  T O R T  I M M U N I T Y  IN A L A S K A

M u n i c i p a l  t o r t  i m m u n i t y  r e f e r s  t o  t h e  l e g a l  d o c t r i n e  
b y  w h i c h  a s t a t e  l e g i s l a t u r e ,  a s  a m a t t e r  o f  p u b l i c  p o l i c y ,  
h a s  d e f i n e d  s p e c i f i c  t y p e s  o f  m u n i c i p a l  a c t i v i t i e s  f o r  w h i c h  
m u n i c i p a l i t i e s  m a y  n o t  b e  h e l d  l i a b l e  for d a m a g e s .  A t  t h e  
o u t s e t ,  i t  is i m p o r t a n t  t o  s t a t e  t h a t  no  o n e  w o u l d  a r g u e  for 
t o t a l  i m m u n i t y  f r o m  s u i t  f o r  l o c a l  g o v e r n m e n t s  i n  A l a s k a .
If  a m u n i c i p a l  v e h i c l e  i n j u r e s  a p e d e s t r i a n  o r  i f  a c i t y  
f a i l s  t o  c o r r e c t  a d a n g e r o u s  c o n d i t i o n  o n  p u b l i c l y  o w n e d  
p r o p e r t y  t h e  l o c a l  g o v e r n m e n t  s h o u l d  b e  h e l d  l i a b l e  t o  p a y  
d a m a g e s  to i n j u r e d  p a r t i e s .  H o w e v e r ,  for m a n y  o t h e r  a c t i­
v i t i e s  u n d e r t a k e n  b y  m u n i c i p a l i t i e s , it is l e s s  c l e a r  
w h e t h e r  g o v e r n m e n t  s h o u l d  b e  u n d e r  t h e  t h r e a t  o f  m u l t i­
m i l l i o n  d o l l a r  d a m a g e  j u d g m e n t s  w h i c h  c o u l d  d e v a s t a t e  t h e  
o p e r a t i o n  o f  b o t h  l a r g e  a n d  s m a l l  m u n i c i p a l i t i e s  in A l a s k a .

T h e  c a s e  f o r  l i m i t e d  m u n i c i p a l  t o r t  i m m u n i t y  in 
A l a s k a  is p e r h a p s  b e s t  i l l u s t r a t e d  b y  t h e  s o - c a l l e d  " G o o d  
S a m a r i t a n "  d o c t r i n e .  A s  a n  e x a m p l e  o f  t h i s  p r i n c i p l e ,  
c o n s i d e r  a p h y s i c i a n  who, r e t u r n i n g  h o m e  f r o m  h i s  o f f i c e ,  
c o m e s  u p o n  a m a n  l y i n g  s e v e r e l y  i n j u r e d  a t  t h e  s i d e  o f  t h e  
ro ad. A t  e a r l y  c o m m o n  law, t h e  p h y s i c i a n  h a d  n o  l e g a l  d u t y  
to s t o p  a n d  a t t e m p t  t o  a i d  t h e  i n j u r e d  m a n .  M o r e o v e r ,  if 
t h e  d o c t o r  d i d  a t t e m p t  to  a i d  t h e  v i c t i m  and, b e c a u s e  h e  d i d  
n o t  h a v e  t h e  n e c e s s a r y  m e d i c i n e s ,  e q u i p m e n t ,  e t c . ,  a c c i d e n t a l l y  
c a u s e d  s o m e  a d d i t i o n a l  i n j u r y ,  t h e  p h y s i c i a n  c o u l d  f i n d  
h i m s e l f  t h e  d e f e n d a n t  in a l a w s u i t  b r o u g h t  b y  t h e  v e r y  
p e r s o n  he h a d  a t t e m p t e d  t o  aid.

T o  a v o i d  t h e  u n d e s i r a b l e  c o n s e q u e n c e s  d e s c r i b e d  
a b o v e ,  s t a t e s  b e g a n  to o f f e r  s t a t u t o r y  p r o t e c t i o n  f r o m  
l a w s u i t s  t o  p h y s i c i a n s  a n d  o t h e r  h e a l t h  c a r e  p r o v i d e r s  w h o  
v o l u n t a r i l y  r e n d e r e d  a i d  t o  p e r s o n s  in n e e d  o f  m e d i c a l  
a t t e n t i o n .  I n  A l a s k a ,  t h e  L e g i s l a t u r e  h a s  a d o p t e d  A S  0 9 . 6 5 . 0 9 0  
w h i c h  p r o v i d e s  t h a t  p e r s o n s  a t t e m p t i n g  to  a d m i n i s t e r  a i d  in 
c e r t a i n  e m e r g e n c y  c i r c u m s t a n c e s  n e e d  n o t  f e a r  t h e  t h r e a t  of 
a l a w s u i t  if, i n  t h e  c o u r s e  o f  t h e i r  e f f o r t s ,  a n  a c c i d e n t



o c c u r s .  T h e  p u b l i c  p o l i c y  s u p p o r t i n g  l i m i t e d  t o r t  i m m u n i t y  
f o r  p e r s c n s  r e n d e r i n g  e m e r g e n c y  a i d  is the b e l i e f  t h a t  it is 
i m p o r t a n t  to e n c o u r a g e  s u c h  v o l u n t a r y  a c t i o n s  a s  e s s e n t i a l l y  
a p u b l i c  s e r v i c e .  T h i s  is to s a y  t h a t  we, t h e  p e o p l e ,  w a n t  
t h e  a s s u r a n c e  t h a t  p h y s i c i a n s  a n d  o t h e r  p e r s o n s  w i l l  v o l u n t a r i l y  
a t t e m p t  t o  r e n d e r  a i d  to t h o s e  in n e e d  a n d  t h a t  w e  a r e  
w i l l i n g  t o  p r o v i d e  a l i m i t e d  m e a s u r e  o f  t o r t  i m m u n i t y  to 
e n c o u r a g e  s u c h  a c t i o n s .

M u n i c i p a l  g o v e r n m e n t s ,  in u n d e r t a k i n g  m a n y  of 
t h e i r  a c t i v i t i e s ,  a r e  o f t e n  a c t i n g  e s s e n t i a l l y  as " g ood 
S a m a r i t a n s " .  N o  r u l e  o f  l a w  s t a t e s  t h a t  a c o m m u n i t y  m u s t  
p r o v i d e ,  for e x a m p l e ,  a f i r e  i n s p e c t i o n  p r o g r a m  d e s i g n e d  to 
r e d u c e  t h r e a t s  t o  t h e  h e a l t h  a n d  s a f e t y  o f  i t s  c i t i z e n s .  
M u n i c i p a l i t i e s  d o  n o t  c o n d u c t  s u c h  p r o g r a m s  for p e c u n i a r y  
g a i n  o r  o t h e r  f i n a n c i a l  b e n e f i t .  R a t h e r ,  t h e  p e o p l e  h a v e  in 
m a n y  c a s e s  d e c i d e d  to v o l u n t a r i l y  p r o v i d e  t h i s  s e r v i c e  to 
i n d i v i d u a l  p r o p e r t y  o w n e r s  for the c o m m o n  g ood.

N o  o n e  c o n t e n d s  t h a t  m u n i c i p a l  o f f i c e r s  or e m p l o y e e s  
a r e  p e r f e c t l y  e f f i c i e n t  o r  t h a t  m i s t a k e s  a n d  a c c i d e n t s  in 
the o p e r a t i o n  of, for e x a m p l e ,  fire i n s p e c t i o n  p r o g r a m s  w i l l  
n o t  o c c u r .  If t h e  o p e r a t i o n  o f  l o c a l  f i r e  i n s p e c t i o n  p r o g r a m s  
is t h r e a t e n e d  b y  t h e  p o s s i b i l i t y  o f  h u g e  d a m a g e  j u d g m e n t s ,  
the p e o p l e ,  a n d  in t u r n  t h e i r  e l e c t e d  l e g i s l a t o r s ,  a r e  f a c e d  
w i t h  c i r c u m s t a n c e s  s i m i l a r  to t h e  " g o o d  S a m a r i t a n "  s i t u a t i o n  
d i s c u s s e d  a b o v e .  T h e  u n c o m f o r t a b l e  c h o i c e  for m a n y  l o cal 
g o v e r n m e n t s  in A l a s k a  is b e t w e e n  m a i n t a i n i n g ,  f o r  e x a m p l e ,  
the b e s t  p o s s i b l e  f i r e  i n s p e c t i o n  p r o g r a m  a t  t h e  r i s k  of 
d e v a s t a t i n g  l a w s u i t s  s h o u l d  a m i s t a k e  b e  m a d e ,  a n d  s i m p l y  
e l i m i n a t i n g  a n y  i n s p e c t i o n  p r o g r a m  a t  the r i s k  o f  a l l o w i n g  
s e r i o u s  h e a l t h  a n d  s a f e t y  h a z a r d s  to  e x i s t  in t h e  c o m m u n i t y .  
F a c e d  w i t h  t h i s  u n t e n a b l e  s i t u a t i o n ,  A l a s k a n  m u n i c i p a l i t i e s  
a r e  a s k i n g  t h e  T e n t h  L e g i s l a t u r e  to p r o v i d e  a l i m i t e d  m e a s u r e  
of t o r t  i m m u n i t y  to c o v e r  s i t u a t i o n s  in w h i c h  l o c a l  g o v e r n m e n t s  
v o l u n t a r i l y  u n d e r t a k e  p r o g r a m s  d e s i g n e d  to  p r o t e c t  the 
h e a l t h  a n d  s a f e t y  o f  t h e i r  c i t i z e n s .

T h e  d a n g e r  t h a t  A l a s k a ' s  l o c a l  g o v e r n m e n t s  w i l l  b e  
f o r c e d  to d i s c o n t i n u e  or s e v e r e l y  l i m i t  p r o g r a m s  s u c h  as 
b u i l d i n g  c o d e  i n s p e c t i o n s ,  e n f o r c e m e n t  o f  h o u s i n g  codes, 
f i r e  i n s p e c t i o n s ,  p l a n n i n g  a n d  z o n i n g  f u n c t i o n s ,  a n d  v a r i o u s  
p u b l i c  h e a l t h  p r o g r a m s  is i m m i n e n t .  In a l l  o f  t h e  a c t i v i t i e s  
l i s t e d  a b o v e ,  m u n i c i p a l i t i e s  are, in e s s e n c e ,  a c t i n g  as 
v o l u n t e e r s  o r  " g o o d  S a m a r i t a n s "  b y  e x t e n d i n g  s e r v i c e s  to 
t h e i r  c i t i z e n s  f o r  t h e  p r o t e c t i o n  o f  t h e  p u b l i c  h e a l t h ,

[^safety a n d  g e n e r a l  w e l f a r e .  In t h e  c a s e  of  f i r e  i n s p e c t i o n  jQa*'
\ a c t i v i t i e s ,  r e c e n t  d e c i s i o n s  b y  the A l a s k a  S u p r e m e  C o u r t  
i n d i c a t e  t h a t  if a m u n i c i p a l i t y  u n d e r t a k e s  a n  i n s p e c t i o n  A"
p r o g r a m  i t  m a y  b e  h e l d  l i a b l e  for (poss s i b l y )  m i l l i o n s  of 
d o l l a r s  in d a m a g e s  in the e v e n t  t h a t  a m i s t a k e  is m a d e .  See,



f o r  e x a m p l e ,  A d a m s  v. S t a t e , 555 P . 2d 2 3 5  (Alas. 1 9 7 6 ) ,  a n d  
C i t y  o f  F a i r b a n k s  v. N o r d a l e  H o t e l ,  I n c . , 5 5 5  P . 2d 248 
(Alas. 1976/ .

I n  r e s p o n s e  t o  t h e s e  cases, s o m e  l o c a l  g o v e r n m e n t s  
in A l a s k a  h a v e  a l r e a d y  c o n s i d e r e d  t h e  p o s s i b i l i t y  o f  d i s ­
c o n t i n u i n g  f i r e  i n s p e c t i o n  a c t i v i t i e s .  In a d d i t i o n ,  it 
a p p e a r s  t h a t  t h e  r e a s o n i n g  a d v a n c e d  b y  t h e  S u p r e m e  C o u r t  in 
t h e  A d a m s  a n d  N o r d a l e  c a s e s  c o u l d  be e x p a n d e d  t o  c o v e r  
b u i l d i n g ,  h o u s i n g ,  a n d  p u b l i c  h e a l t h  i n s p e c t i o n  p r o g r a m s  
and, p e r h a p s ,  d a m a g e s  a l l e g e d l y  c a u s e d  b y  t h e  i s s u a n c e  o f  
v a r i o u s  p e r m i t s  w h i c h  a r e  l a t e r  d i s c o v e r e d  t o  c o n t a i n  e r r o r .  
F o r  e x a m p l e ,  t h e  S u p r e m e  C o u r t  o f  W a s n i n g t o n  h a s  u p h e l d  a 
$2,8 m i l l i o n  d o l l a r  j u d g m e n t  a g a i n s t  t h e  C i t y  o f  S e a t t l e  
b a s e d  o n  t h e  a l l e g e d l y  n e g l i g e n t  i s s u a n c e  o f  a b u i l d i n g  
p e r m i t .  See, H a s l u n d  v. C i t y  o f  S e a t t l e , 547 P . 2d 1221.

In c o n c l u s i o n ,  it  is i m p o r t a n t  t o  s t r e s s  t h a t  t h e  
g o a l  o f  l o c a l  g o v e r n m e n t s  is n o t  to l e a v e  i n j u r e d  p a r t i e s  
w i t h o u t  a r e m e d y  in t h e  e v e n t  o f  an a c c i d e n t .  A s  rioted 
a b o v e ,  t h e  p r o p o s e d  l e g i s l a t i o n  d o e s  n o t  r e l i e v e  m u n i c i p a l i­
t i e s  f r o m  l i a b i l i t y  b a s e d  o n  a c t i o n s  t h a t  a r e  p r o p r i e t a r y  i n  
n a t u r e  s u c h  as t h e  o p e r a t i o n  o f  m u n i c i p a l  v e h i c l e s  o r > t h e  
m a i n t e n a n c e  a n d  o p e r a t i o n  of  m u n i c i p a l  p r o p e r t y .  In  m o s t  
o t h e r  s i t u a t i o n s ,  a m u n i c i p a l i t y  w i l l  b e  o n l y  o n e  o f  s e v e r a l  
p o s s i b l e  d e f e n d a n t s .  F o r  e x a m p l e ,  if a b u i l d i n g  i n  a m u n i­
c i p a l i t y  is d e s t r o y e d  b y  fire, t h e  i n j u r e d  p a r t y  m a y  h a v e  a n  
a c t i o n  a g a i n s t  (1) t h e  p e r s o n  o r  p e r s o n s  d i r e c t l y  r e s p o n s i b l e  
for t h e  b l a z e ,  (2) t h e  p e r s o n ' s  e m p l o y e r  (and h i s  i n s u r a n c e  
c o m p a n y ) , a n d  (3) p o s s i b l y  a g a i n s t  t h e  m a n u f a c t u r e r  o f  a n y  
m a t e r i a l s  a n d  e q u i p m e n t  w h i c h  a r e  d i s c o v e r e d  t o  h a v e  b e e n  
n e g l i g e n t l y  c o n s t r u c t e d  o r  i m p r o p e r l y  i n s t a l l e d .  H o w e v e r ,  
g i v e n  t h e  a b s e n c e  o f  a n y  m u n i c i p a l  .immunity, a n y  p l a i n t i f f ' s  
a t t o r n e y  w i l l  a l s o  j o i n  t h e  m u n i c i p a l i t y  a s  a d e f e n d a n t  if 
it c a n  b e  a l l e g e d  t h a t  t h e r e  has b e e n  a n y  f a i l u r e  t o  p r o p e r l y  
i n s p e c t  o r  c e r t i f y  t h e  b u i l d i n g  o r  e q u i p m e n t  as  p a r t  o f  a 
m u n i c i p a l  f i r e  i n s p e c t i o n  p r o g r a m .

By  e x t e n d i n g  a l i m i t e d  d e g r e e  o f  t o r t  i m m u n i t y  to 
m u n i c i p a l i t i e s  to c o v e r  a c t i v i t i e s  s u c h  a s  f i r e  i n s p e c t i o n  
p r o g r a m s ,  t h e  i n j u r e d  p a r t y  in a s i t u a t i o n  s u c h  a s  t h e  o n e  
d e s c r i b e d  a b o v e  is n o t  l e f t  w i t h o u t  a r e m e d y .  R a t h e r ,  t h e  
b u r d e n  o f  l i a b i l i t y  is  m e r e l y  s h i f t e d  f r o m  m u n i c i p a l i t i e s  t o  
o t h e r s  wh o ,  in m o s t  c a s e s ,  a r e  m o r e  d i r e c t l y  r e s p o n s i b l e  for 
t h e  a c c i d e n t .  V i e w e d  in  a n o t h e r  light, t h e  c h o i c e  t o r  t h e  
i n d i v i d u a l  p r o p e r t y  o w n e r  is t o  (1) l o o k  to  h i s  p r i v a t e  
i n s u r a n c e  c a r r i e r  o r  t o  o t h e r  r e s p o n s i b l e  p a r t i e s ,  n o t  
i n c l u d i n g  a m u n i c i p a l i t y ,  in t h e  e v e n t  of, for e x a m p l e ,  a 
fi r e  a n d  b e  a s s u r e d  t h a t  h e  w i l l  h a v e  t h e  b e n e f i t  o f  a l o c a l  
f i r e  i n s p e c t i o n  p r o g r a m  o r  (2) r i s k  t h e  l o s s  o f  l o c a l  f i r e  
p r e v e n t i o n / i n s p e c t i o n  s e r v i c e s  d u e  t o  t h e  t h r e a t  o f  t o r t

- 3 -
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l i a b i l i t y .  F a c e d  w i t h  s u c h  a c h o i c e ,  m u n i c i p a l i t i e s  in 
A l a s k a  h a v e  t u r n e d  t o  t n e i r  s t a i e  l e g i s l a t o r s  t o  a s k  for 
l i m i t e d  t o r t  i m m u n i t y  to e n s u r e  t h e  c o n t i n u a t i o n  o f  e s s e n t i a l  
l o c a l  s e r v i c e s ,  s u c h  as  f i re, b u i l d i n g  a n d  h e a l t h  p r o g r a m s ,  
at  a c o s t  w h i c h  is w i t h i n  t h e  r e a c h  o f  l o c a l  g o v e r n m e n t  t a x­
p a y e r s  .

T D 3 :k h
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C I T Y  O F  K E N A I  

R E S O L U T I O N  N O . 77-35

A  R E S O L U T I O N  O F  T H E  C O U N C I L  O F  T H E  C I T Y  O F  K F N A I , A L A S K A ,  

PETITIONING T H E  K E N A I  P E N I N S U L A  L E GISLATIVE D E L E G A T I O N  T O  

S P O N S O R  A N D  E N A C T  L E G I S L A T I O N  T O  LIMIT T O R T  LIABILITY O F  

T H E  M U N I C I P A L I T I E S .

W H E R E A S ,  recent State iSupreme Court decisions have held municipalities 

liable for failure to fully exercise and implement inspection procedures, and

W H E R E A S , there is no acknowledgement of a good faith effort, and

W H E R E A S , the n o w  presumed legal liability threatens the very existence 

of a municipality.

N O W ,  T H E R E F O R E  B E  IT R E S O L V F D  by the Council of the City of Kenai, 

Alaska, that the Honorable Clem Tillion, Leo Rhode, H u g h  Malone are 

hereby petitioned to seek legislative action to limit the tort liability 

of those municipalities engaged in inspection activities.

P A S S E I > B Y  T H E  C O U N C I L  O F  T H E  CITY O F  K E N A I , A L A S K A  , this i(p ̂  

day of Tn/i\ . 1977.

A T T E S T :

M E S  A  . E L S O N  , M A Y O R

( '• ’A /
Sue C . Peter, City Clerk



Re: SB 249 From: Sen. Ray and Sen. Ziegler

Hike [Powaiilicuiorras (Oau (Cutty iLoii‘©
Liberalized n e g l i g e n c e  la w s  a n d  g e n e r o u s  juries h a v e  

m a d e  m u n i c i p a l  Ii.' iity i n s u r a n c e  h a r d  a n d  e x p e n s i v e  

to get. W h o  p a y s ?  taxpayers, of course.

By LAWRENCE MINARD
On a clear, dry night in 197-1, 20- 
year-old Thomas J. Carchar cruised 
down a straightaway on Uroward 
County's (Fla.) University Drive and 
smashed his car headlong into a 500- 
poimd decorative limestone honldcr 
lying on the road's median. Paralyzed 
from the neck down as a result of 
his accident, Carchar sued the retire­
ment town of Tamarac (population: 
31,000), essentially on the grounds 
that Tamarac's city fathers knew that 
tlie boulder was there, but had not 
removed it.

In court Carchar admitted to hav­
ing been up 1«S hours straight and 
to has ing downed three drinks just 
prior to the accident. Yet last Novem­
ber, a local jury found Tamarac guilty 
of negligence and awarded Carchar 
and Ins wife $-1.7 million in damages. 
(Human! County, responsible for 
maintaining the road, and a real es­
tate developer, responsible for placing 
the honldcr on the median, settled 
out of coin I for another $1.15 mil­
lion.) The town is appealing the ease, 
and $1 million of the judgment is 
covered by liability insurance, but 
meanwhile, Tamarac faces the pros­
pect of raising taxes to pay the award.

Cases like this are making a night­
marish quagmire of what mice was 
thought m he an insurance underwrit­
er's gold mine; municipal liability. 
When it comes to buying liability in­
surance, only doctors have been hard­
er hit than state, county and city gov­
ernments. Some can no longer buy 
liability coverage at any price. For 
those that can, premiums have .soaicd.

Take California, where the prob­
lem is (uatmally) especially severe. 
In Sacramento, full liability coverage 
premiums increased 193'/ in three 
years. Cener.il liability premiums for 
2(1 cities in .Southern California's 
Orange Cnm.ty climbed ail average 
of I I77 between 197-1 and 1970. San­
ta Ana paid $309,000 last vear for 
"first-dollar'' coverage, under which 
all el.iiiiis-ieg.udless of the amount 

are insured, This year, Santa Ana's

underwriter refused to renew the 
policy. Had it been available, said 
the city's broker, the premium would 
have been nearly $1 million.

In Florida, according to a recent 
study, cities with populations of be­
tween 20,000 and 50,000 have been 
socked with average premium in­
creases of 1267. I’oinpano Beach paid 
$01,021 for its general liability cov­
erage in 197-1. In 1970 the town paid 
$2-12,(M2!—despite the fact that claims 
in I’oinpano Beach have declined by 
one half since 197-1, In Boulder, 
Colo, property-and liability premiums 
were $1 per resident in 1975. By 1970 
the rale had climbed to $2.00, with 
one policy’s premiums soaring from 
$8,500 to $01,000,

Politicians like to dame—who 
else?—the insurance companies. But 
the fad is, many companies have 
dropped a bundle underwriting gov­
ernment liability. Vice President j, 
(.'reigntou White of American Kxpress 
Co.'s Fireman's Fund estimates that 
fiom 1971 to 1975 Ins company paid 
out some $120 fur cveiy $100 of mu­

nicipal liability premiums written. To 
arrest losses on its municipal liability 
coverage in California, the (Julf In- 
smaiiec Group's Insurance Co. of the 
Pacific figured it had to increase pre­
miums by around 2007. Instead it 
pulled out of the market in 1975.

Underwriters don't separate their 
municipal risks from their general lia­
bility experience, So iio one really 
knows the aggregate losses, ("lusulfi- 
eient statistics is one of the reasons 
we're in this crisis," concedes one ex­
ecutive,) The only feel for a trend 
iiisuratice men get is from their "mis­
cellaneous liability" experience. Some 
trend) In 196(1 the industry earned 
$38 million on premiums of $1.2 b il­
lion. In 1975 it lost $631 million on 
premiums of $3.8 billion. Actuaries 
say last year was probably somewhat 
better, hut not much.

Companies don't leally know how 
much tla-y have dropped on the pub- 
lic-ciitity business lor another reason 
— tin* delay in settling claims. "I'm still 
bleeding to death on all that munici­
pal business \sc wrote during the

rorUJLS, MARCH 15, 1977



j ,  uni! I'.uly 1970s," wails Dun­
ning Lrunihaii, head of Chubb Corp.'s 

* +\t< ilie Indemnity's Sun Francisco op­
erations I .rimIlian rites tin* example 
of ii 1973 claim for which his couipa- 
nv rcscivcd $10,000, Today, with tho 
claim 'til! inching Inward trial, tlu* 
leseive has hocn upped to $.'50,000,

For decades municipal liability was 
easy—and cheap—to jjot. For one 
thin^, public entities were protected 
by sovereign immunity laws, based on 
the medieval theory that kings can do 
no wrong, ,’rohably most important, 
society’s litigation mania was but a 
gleam in trial lawyers’ eyes. So eager­
ly did Pacific Indemnity go after pub- 
lic-cntily insurance that by 197-1 it 
had some 707 of the California mar­
ket. The Insurance Co. of the Pacific 
had most of the rest.

Hut sovereign immunity laws were 
struck down with increasing fre- 
qucney throughout the 1900s. Even 
the few immunities that have sur­
vived have been narrowed drastically 
in the courts by such plaintilf super­
stars as Melvin Belli.

On top of it all, "Sue the bastard!" 
has become something of a national 
mind-set, hitting governments as well 
as companies and individuals. * Ac­
cording to a recent survey ol Califor­
nia cities, general liability claims near­
ly doubled between 197;} and 1975, 
to an average of 132 claims per city. 
Si-ttlciiiciit costs nearly tripled over 
tin- same period, to an average 
$87,411 per city.

"VnU wouldn’t hr lh ' ir what people 
now sue ns for," says an esaspeiated 
<•llit i.il in a small town oily manager's 
nlfice "If they 11ip on the curb, they 
sue. II 'hey hit a pothole, they sue. 
It It.i' become outlandish!”

If some el.ims are reason able, oth­
ers me, well , , . piepostero . . Items: 

o In 1975, a grown man llcw his 
string controlled model airplane into 
some o\ ei head high-tension power 
lints and electrocuted himself. His
*A l*‘«mars ri'iiinlrr re/ ruth/ nulr il Mini- 
hiillun 'iiini iifi. Win n tin' m i Inn lifil, 
tin• ic/Kii/rr, ihtnun oil hiihinrr, /nit his 
I i i i i i i I  thiinir.li i i  i i  inilnw. 'I'hrrr ihlrrlij 
n lr rn s  in sin;I occr. With Iniiulkrrt lilr/si1 
I'nmlnli in i s.J ll iiii llu Thru rniri',inhibit' 
ii I him mi i l ir itinit srlthnnnt hr nils 
mir In r i t  11 inn thr ilhj. ’ih r  reporter’» 
I mnl. m 11 hn/i/nm il, n ils Iniitsiil lull 
mi I i ill Hr ill,I not inc.
911

widow Is .suing, for negligence, the 
manufacturer of (lie model, the utility 
that owns the power lines, the town 
on whose pioperty the lines are, and 
Die county tlial issued a construction 
pel mil for tho lines,

o A gang of motorcyclists tanked 
up no beer hack in 1974 and roared 
olf up a highway in Sonoma, Calif. 
One fellow drove his hike oil the road, 
lie  is suing Sonoma for a poorly de­
signed highway.

Under increasingly generous inter­
pretations of "comparative negli­
gence,” both the widow and the mo­
torcyclist have good chances of col­
lecting. Comparative negligence says 
plaintiffs can collect ii they arc able 
to persuade juries that the defen­
dants bad at least something to do 
with an accident. Tims, in Garchar’s 
suit against Tamarac, the jury found 
that Garchar’s drinking and fatigue 
prior to his accident contributed 307 
tu his smashing into the honldcr. So 
Garchar’s initial award of $0.75 mil­
lion was cut by 307.

"The problem isn't just municipal

liability," says Chubb & Sou Senior 
Vice President Hubert C. Iteiss. “it's 
really the whole third-party liability 
field, including medical malpractice 
ami product liability.” Each of those 
lines is being hit by a developing 
ethos that says, in clfect. that .so­
ciety .it large is responsible for the 
tinfuiInnate few.

In some ways municipal liability is 
even harder to write than product or 
malpractice coverage. Fur one tiling, 
politicians like to spend their t.is rev- 
ciines nn highly visible items police 
and firemen, for example, So they 
scrimp on expenses like insurance. In 
practice, this has meant letting a mu­
nicipality’s liability coverage to com­
petitive bidding by the companies, 
usually every one, two or three years. 
"This continual bidding situation 
means we cammt establish long-term 
relationships," complains Jeremiah 
Mulh.dl, vice president of Home In- 
sin.iiuc Co. "Yon can't recoup your 
losses over one or three years."

Moreover, the actuarial mind bog­
gles at the sheer number of tilings 
that can go wrong. One company ex- 
et olive tolls of a tree limb falling on­
to a convertible passing underneath, 
I'lir dnver was paralysed, and is su­
ing the local town for faulty mad

maintenance. "Maybe Gnd can pre­
dict limbs falling oil tiers, and rocks 
rolling down hills, but my company 
can't," say s the underwriter. "So may­
be He ran underwrite the public-en- 
lily liability insurance."

The question now is: What can the 
governments do? Some are going the 
way companies went years ago—hir­
ing risk and safety managers, people 
with responsibility for determining, 
say, whether a state paik can afford 
to run the liability risk of allowing 
hang-gliding from cliffs.

Others are going to self-insurancc. 
Beno, Nev., for example, paid 
$245,000 in premiums in 1975 for 
first-dollar liability insurance. Its un­
derwriter, International Telephone & 
Telegraph’s Hartford Fire, wanted 
$900,000 to renew the policy. In­
stead, Beno now self-insures for in­
dividual claims up to $100,000; it car­
ries excess coverage for claims of 
$101,000 to $5 million. Cost: 
$158,01)0 in premiums for the excess 
coverage, plus a $200,000 reserve 
fund established from tax revenues.

Across the country, self-insurancc is 
catching on. I .os Angeles County self- 
insures. So do Miami. Minneapolis 
and St. Louis. But the trend worries 
some observers. "New York can't pay 
its policemen or its interest," says one 
underwriter. "Do you really think 
they II spend money to establish re­
serves?’ If governments do not have 
reserves adequate to meet settlement 
costs, then taxpayers could pay even 
more than if their managers pur­
chased insurance.

Where will it end? Long range, the 
best hope seems to he a thorough 
overhaul of the nation's staggeringly 
costly tort system. Insurance men en­
viously eye the Canadian system, 
which they say requires Inal lawyers 
to pay a tax on the difference be­
tween what they ask a jury to award, 
and what the jury actually awards.

I nrt law today has become the­
ater,' says a trial lawyer who recent­
ly won a iiiulliiiiilhoii-tlollar award 
from a city. "Applause is measured 
by the amount ol money the juries 
award. 'I lie solution is to reform the 
toil system by pulling limits on gen­
eral typ(, of damages allowed."

IVihaps tori reform will come, as 
taxpayers—like consumers find taxes 
and pi ices escalating In pay for diimk 
Hinton vi lists and inept model air­
plane livers. In the meantime, miuiiei- 
p,dilies will he slink with greater 
and greater premiums, il not higher 
lases to pay olf insured damages.

It's -i funny thing. No one likes 
such anachronisms as "Kings can do 
no wrong." On 111»- oilier hand, no one 
likes to pay the cost of pulling kings 
on an equal looting with the masses. 11

romuis, MAitcn is, 1977

" , . .  'Maybe God can predict l imbs falling off trees, 
and rocks rolling down bills, but my company can't/ 
says the underwriter. 'So maybe He can underwrite 
the public-cntity liability insurance' . .
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Lx.-1 ioô: xi)-1Ai_ _A-̂  Cu» tli A i %_V- 9- ^ X 1>' \A 1  I’vaaO -̂.'l'-tTlA<̂\ 6-̂
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