


EXPLANATION OF HB 354 AND SB 249
RELATING TO SUITS AGAINST LOCAL GOVERNMENTS

The Bill revises AS 09.65.070 in its entirety with nominal
amendment of subsections (@) and (b), clarification of
subsection (c), and primarily adding subsection (d) to amend
the present statute which makes municipalities liable for

all of their acts without regard to whether the act was
discretionary or ministerial or was related to a governmental
as opposed to a proprietary function. Definitional subsection
(e) is added to clarify its application to municipalities

and villages.

Subsection (d) prescribes limited exceptions to municipal
liability. The municipality will not be subject to suit for
acts falling within the exceptions. Employees and officers,
while acting as such, will not be subject to suit for acts

which are expected.

The first exception, which 1is in subparagraph (d)(a)(A)- (O
is similar, in part, to the language in SB 151 which would
create an additional exception to the liability of the state
pertaining to inspections. This exception 1is needed by the
state"s political subdivisions as well as the state itself.

It would remove the threat of suit against the municipality



and its officers and employees for their failure to inspect
property, their failure to discover violations or hazards
and their failure to adequately abate violations and hazards

discovered.

This exception is needed to limit the liability of municipalities
which
1. adopt various safety and health codes (fire,
building, health, sanitation, vehicle, etc.) which
they are unable to vigorously enforce 100% of the
time, or
2. conduct inspections for the purpose of enforcing
safety and health codes, or

3. do not enforce safety and health codes

The alternative to having such statutory reassurance 1is the
withdrawal of municipalities from the safety and health enforce—
ment fields. The State of Alaska has already partially with—
drawn from the fire inspection field as a result of the Adams

and Jennings cases which imposed liability for failure to dis—
cover hazards and failure to abate discovered hazards. More
injury will be done to the public by such a withdrawal than

by granting the exception and allowing municipalities to

proceed on a best efforts basis. The property owner, contractor,
or other person responsible for an injury will be and remains
liable to the injured person 1in either situation so the in-—

jured person is not without remedy under this exception.



The second exception, which appears in subparagraph (d)(2),
confers to municipalities the same exception which the

state already has under AS 09.50.250(1). Discretionary acts
cover those acts which are essentially policy or planning

in nature. They include such things as decisions to initiate
or terminate a program, to stop maintenance of a road during
the winter, to fund a program at a certain level, to concentrate
on the enforcement of certain codes, etc. Municipalities do
not now have the statutory protection the state has in this
area and could be held liable for the exercise of their dis—
cretion in a situation where the state could not under iden—
tical circumstances. Municipalities, like the state, must

be able to perform discretionary acts without fear of suit.
This 1is not to say, however, that once the municipality

has exercised its discretion to, say, build or maintain a
road, it may build or maintain it in a negligent manner. It
may not. Municipalities will, subject to the limitations of

this section, remain liable for their ministerial torts.

The third exception, which appears in subparagraph (d)(3),
covers an area in which municipalities are occasionally sued
for damages. The threat of suit for damages should not play
any part in the decision of a municipal official or body to
issue, deny or suspend a permit or privilege of any nature.

Also, this section would remove the possibility of liability



which is based on the theory that the issuance of a permit
is a warranty that the plans, proposal, etc., upon which the

permit was based met all applicable codes, ordinances, laws

and constituted a reasonable method or proposal. The person
responsible for the plans, etc., upon which the permit, etc
is issued will still be liable for his work. This section

would not limit the applicant ™ or permittee"s right to go
to court to force the 1issuance, grant, etc., if it is one

#
to which the person is entitled.

The fourth exception, which appears 1in subparagraph (d)(4),
is copied from the exception for the state which appears 1in
AS 09.50.250(3) with the change here that the misrepresentation
exception would be for only negligent misrepresentation, not
all misrepresentation as in the case for the state. The
municipality would be excepted from liability for the causes
of action listed in the subparagraph. Officers and employees
would be protected when the act complained of was done 1in

the exercise of one of the actor®s duties and was an act
which was within his authority as an officer or employee.
Thus, the zoning administrator could be held liable for
falsely arresting someone while a policeman usually could

not. The zoning administrator does not have the authority to
arrest in the discharge of his duties so such an act would

constitute an act outside his employment status, often known



in law as a frolic, and he would be personally liable. On
the other hand, the policeman is not hired to administer the
zoning code and could not, as a municipal official, make any
statement to a citizen regarding the zoning of a particular
parcel of land. The policeman would be personally liable
for any m representation in lhe course of making such a
statement. ."he zoning administrator, and through him, the
municipality would be liable for a misrepresentation if the
misrepresentation was intentional. Again, this subparagraph
extends to municipalities and. its employees and officers

most of what the state already has.

The fifth exception, which appears in subparagraph (d)(5),
represents an application of the Good Samaritan principle to
insulate the municipality from liability where it gratuitously
responds to a need outside its limits. For example, a
municipality could not be held liable for its acts in fighting
a fire outside its limits. A municipality having no contractual
duty to respond beyond its jurisdictional limits fears the
consequences of liability and adverse insurance costs and 1is
induced to abstain. It simpjy is not worth the added liability
exposure. Yet, as with the 1inspection problem discussed

above, even an occasional negligent response is more than
likely far more beneficial than an across the board policy

of non-response.

The sixth exception, which appears in subparagraph (d)(6),
is needed for reasons which are basically the same

as those relating to extra-territorial service exception



»
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discussed immediately above. Commonly occuring examples are
local police called to respond in the temporary absence of
the Trooper, and mutual aid agreements respecting assistance

at state airports.

In conclusion, municipal non-immunity will remain the rule.
Judicially-recognized municipal liability respecting certain
functions coupled with increasing difficulty in obtaining
insurance to cover the risk compel local governments to re—
examine and diminish the scope of their activities rather
than suffer liability exposure and inability to respond in
damages. This legislation is intended to afford limited
liability with a view toward non-curtailment of certain
traditional functions predicated on public policy favoring

the municipalities to proceed on a best efforts basis.

Prepared and submitted by:

L.B. Jacobson, attorney for Petersburg, Kake, Hoonah, Skagway
and Craig

Lee Sharp, attorney for Juneau

Ted Berns, assistant attorney for Anchorage
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CITY OF VALDEZ

BPBI\%WW’BB ZIP CODE 996B6

March 25, 1977

Senator Joseph L. Orsini
Alaska State Legislature
Pouch V

Juneau, Alaska 99311

Subject: RB 354 and SB 249

Dear Senator Orsini:

The subject bills provide tort liability protection for
municipalities. We urge you to support these bills.

Because of two recent court decisions, i.e. the Gold Rush
fire and Noraale Hotel fire, municipalities are now con—
fronted with liability they never had before. As a result,
the municipalities are confronted with two major problems.
One, the cities are finding they can no longer obtain in—
surance: or, 1if they are fortunate enough to get insurance,
the premium costs are prohibitive.

With the constant increase in the cost of providing even
minimal services, the addition of this type of liability
anc rts attendant costs 1is rapidly forcing many communities
to the brink of bankruptcy.

when government becomes so expensive that no one can afford
it. our whole system will break down. It is vital that muni—
cipalities be held responsible lor only those acts which are
willful, negligent or malicious.

Very truly yours,

Herbert W. Lehfelat
City Manager

HWL :ss
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POUCH 6 650
ANCHORAGE, ALASKA 99502
(907) 274-2525

GEORGE M. SULLIVAN.
MAYOR

OFFICE OF THE MUNICIPAL ATTORNEY

A CASE FOR LIMITED
MUNICIPAL TORT IMMUNITY 1IN ALASKA

Municipal tort immunity refers to the legal doctrine
by which a state legislature, as a matter of public policy,
has defined specific types of municipal activities Tfor which
municipalities may not be held liable for damages. At the
outset, it is important to state that no one would argue for
total immunity from suit for local governments in Alaska.

IfT a municipal vehicle injures a pedestrian or if a city
fails to correct a dangerous condition on publicly owned
property the local government should be held liable to pay
damages to injured parties. However, for many other acti—
vities undertaken by municipalities, it is less clear
whether government should be under the threat of multi—
million dollar damage judgments which could devastate the
operation of both large and small municipalities in Alaska.

The case for limited municipal tort immunity in
Alaska is perhaps best illustrated by the so-called "Good
Samaritan"™ doctrine. As an example of this principle,
consider a physician who, returning home from his office,
comes upon a man lying severely injured at the side of the
road. At early common law, the physician had no legal duty
to stop and attempt to aid the injured man. Moreover, if
the doctor did attempt to aid the victim and, because he did
not have the necessary medicines, equipment, etc., accidentally
caused some additional injury, the physician could find
himself the defendant in a lawsuit brought by the very
person he had attempted to aid.

To avoid the undesirable consequences described
above, states began to offer statutory protection from
lawsuits to physicians and other health care providers who
voluntarily rendered aid to persons in need of medical
attention. In Alaska, the Legislature has adopted AS 09.65.090
which provides that persons attempting to administer aid 1in
certain emergency circumstances need not fear the threat of
a lawsuit if, in the course of their efforts, an accident



occurs. The public policy supporting limited tort immunity

for perscns rendering emergency aid is the belief that it is
important to encourage such voluntary actions as essentially

a public service. This is to say that we, the people, want

the assurance that physicians and other persons will voluntarily
attempt to render aid to those in need and that we are

willing to provide a limited measure of tort immunity to
encourage such actions.

Municipal governments, 1in undertaking many of
their activities, are often acting essentially as '"good
Samaritans". No rule of law states that a community must
provide, for example, a fire inspection program designed to
reduce threats to the health and safety of its citizens.
Municipalities do not conduct such programs for pecuniary
gain or other financial benefit. Rather, the people have in
many cases decided to voluntarily provide this service to
individual property owners for the common good.

No one contends that municipal officers or employees
are perfectly efficient or that mistakes and accidents in
the operation of, for example, fire 1inspection programs will
not occur. IfT the operation of local fire inspection programs
is threatened by the possibility of huge damage judgments,
the people, and in turn their elected legislators, are faced
with circumstances similar to the "good Samaritan"™ situation
discussed above. The uncomfortable choice for many local
governments in Alaska is between maintaining, for example,
the best possible fire inspection program at the risk of
devastating lawsuits should a mistake be made, and simply
eliminating any inspection program at the risk of allowing
serious health and safety hazards to exist in the community.
Faced with this untenable situation, Alaskan municipalities
are asking the Tenth Legislature to provide a limited measure
of tort immunity to cover situations in which local governments
voluntarily undertake programs designed to protect the
health and safety of their citizens.

The danger that Alaska®"s local governments will be
forced to discontinue or severely limit programs such as
building code inspections, enforcement of housing codes,
fire inspections, planning and zoning functions, and various
public health programs is imminent. In all of the activities
listed above, municipalities are, in essence, acting as
volunteers or "good Samaritans" by extending services to
their citizens for the protection of the public health,

[*safety and general welfare. In the case of fire inspection jQa*"
\activities, recent decisions by the Alaska Supreme Court
indicate that if a municipality undertakes an inspection A"

program it may be held liable for (posssibly) millions of
dollars in damages in the event that a mistake is made. See,



for example, Adams v. State, 555 P.2d 235 (Alas. 1976), and
City of Fairbanks v. Nordale Hotel, Inc., 555 P.2d 248
(Alas. 1976/ .

In response to these cases, some local governments
in Alaska have already considered the possibility of dis—
continuing fire inspection activities. In addition, it
appears that the reasoning advanced by the Supreme Court 1in
the Adams and Nordale cases could be expanded to cover
building, housing, and public health inspection programs
and, perhaps, damages allegedly caused by the issuance of
various permits which are later discovered to contain error.
For example, the Supreme Court of Wasnington has upheld a
$2,8 million dollar judgment against the City of Seattle
based on the allegedly negligent issuance of a building
permit. See, Haslund v. City of Seattle, 547 P.2d 1221.

In conclusion, it is important to stress that the
goal of local governments is not to leave injured parties
without a remedy in the event of an accident. As rioted
above, the proposed legislation does not relieve municipali—
ties from liability based on actions that are proprietary in
nature such as the operation of municipal vehicles or>the

maintenance and operation of municipal property. In most
other situations, a municipality will be only one of several
possible defendants. For example, if a building in a muni—

cipality 1is destroyed by Tfire, the injured party may have an
action against (1) the person or persons directly responsible
for the blaze, (2) the person®s employer (and his insurance
company), and (3) possibly against the manufacturer of any
materials and equipment which are discovered to have been
negligently constructed or improperly installed. However,
given the absence of any municipal .immunity, any plaintiff"s
attorney will also join the municipality as a defendant if

it can be alleged that there has been any failure to properly
inspect or certify the building or equipment as part of a
municipal fire inspection program.

By extending a limited degree of tort immunity to
municipalities to cover activities such as fire inspection
programs, the injured party in a situation such as the one
described above 1is not left without a remedy. Rather, the
burden of liability is merely shifted from municipalities to
others who, 1in most cases, are more directly responsible for
the accident. Viewed in another light, the choice tor the
individual property owner is to (1) look to his private
insurance carrier or to other responsible parties, not
including a municipality, in the event of, for example, a
fire and be assured that he will have the benefit of a local
fire inspection program or (2) risk the loss of local fire
prevention/inspection services due to the threat of tort



liability. Faced with such a choice, municipalities in
Alaska have turned to tneir staie legislators to ask for
limited tort immunity to ensure the continuation of essential
local services, such as fire, building and health progranms,
at a cost which is within the reach of local government tax-—

payers .

TD3:kh



CITY OF KENAI

RESOLUTION NO . 77-35

A RESOLUTION OF THE COUNCIL OF THE CITY OF KFNAI ,ALASKA,
PETITIONING THE KENAI PENINSULA LEGISLATIVE DELEGATION TO
SPONSOR AND ENACT LEGISLATION TO LIMIT TORT LIABILITY OF
THE MUNICIPALITIES.

WHEREAS, recent State iSupreme Court decisions have held municipalities
liable for failure to fully exercise and implement inspection procedures, and

WHEREAS, there is no acknowledgement of a good faith effort, and

WHEREAS, the now presumed legal liability threatens the very existence
of a municipality.

NOW, THEREFORE BE IT RESOLVFD by the Council of the City of Kenai,
Alaska, that the Honorable Clem Tillion, Leo Rhode, Hugh Malone are
hereby petitioned to seek legislative action to limit the tort liability

of those municipalities engaged in inspection activities.

PASSEI>BY THE COUNCIL OF THE CITY OF KENAI ,ALASKA , this ip”
day of Tn/i\ . 1977.

MES A _ELSON ,MAYOR

ATTEST:

(e A/
Sue C . Peter, City Clerk
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Liberalized negligence laws and generous juries have

made municipal Ii." ity insurance hard and expensive
to get. Who pays? taxpayers, of course.
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ttCA ALASKA COATMUNICATIOJIB? W W
PHONE: 566-6440 Stl 5 /£]1VWV

RJHEAU, ALASKA 99801

32124 N TDA BETHEL AK 51 04-04 510P AST
PMS SF NATOR JOSEPH ORSINI
JUN
PURSUANT TO SENATE BILL 249 (HB554) A BILL LIMITING MUNICIPAL
LIABILITY IN CERTAIN ACTIONS, THE MAYOR A ID CITY MANAGER OF
THE MUNICIPALITY OF BETHEL STRONGLY SUPPORT AMi URGE YOUR
EMIiCRSEMENT OF THE BILL DURING CURRENT LEGISLATIVE HEARINGS ON
THE BILL. THANK YOU AM) BEST WISHES,

GENE R PELTOLA , MAYOR AN)

BRUCE L BARTLETT, CITY MANAGER
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# ,ALASKA 99301
N
02 137 M TPA HOMER AK 50 24-04 SO03P AST .11 5
PMS senator orsini
J UN
IFGE NTLY REQUEST THAT YOU SUPPORT _SB24 9. SITUATION SAME
AS MEDICAL MALPRACTIC FOR MUNICIPAL LIABILITY INSURANCE.
URGENT SOME LIMITS BE PLACED ON EXPOSURE.
LARRY C. FARNEN, CITY MANAGER

HOMER , ALASKA
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