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4-26-78

NOTE FOR HB £8$ am FILE

Per Annette Smith, H C/RA, KB £88 am was 
made retroactive to July 6, 1976 for the 
following reason:

The original language of the statutes was 
passed at that time, but it was tacked on to 
a Senate bill. The attorney general ruled, 
after the legislature passed the bill, that 
the legislation violated the two subject 
proviso. Therefore this legislation has been 
u n d e r ^  legal cloud.

HB 3SS am was first included in HB 483, 
municipal code re/ision, but Lisa Rudd felt 
the subject was important enough to be addressed 
separately.

The retroactivity, then, was provided to insure 
that any action taken after 1976 would not be 
legally jeopardized.

Jack Chenoweth prepared the draft and researched 
the subject.

Ben Harding
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LEGISLATIVE AFFAIRS A G E N C Y

M E M O R A N D U M  M a r c h  17, 19 7 8

S U B J E C T :

TO:

FROM:

Y o u  h a v e  p o s e d  f o u r  q u e s t i o n s  w i t h  r e f e r e n c e  to H B  355 w h i c h  
b e a r  u p o n  the u s e  b y  l o c a l  g o v e r n m e n t s  o f  p u b l i c  a g e n c i e s  as 
a m e a n s  b y  w h i c h  to i s s u e  o b l i g a t i o n s  o n  a t a x - e x e m p t  b a s i s .
.HB 855 w o u l d  r e - e n a c t  p r o v i s i o n s  o f  A S  29.59, s p e c i f i c a l l y  
a u t h o r i z i n g  p u b l i c  c o r p o r a t i o n s  o r  l i k e  i n s t r u m e n t a l i t i e s  
e s t a b lished, b y  m u n i c i p a l  g o v e r n m e n t s  to i s s u e  o b l i g a t i o n s  in 
o r d e r  to f u n d  t h e  c o s t s  of c o n s t r u c t i o n  o f  p u b l i c  f a c i l i t i e s .
T h e  r e a s o n s  f a v o r i n g  r e - e n a c t m e n t  o f  A S  2 9 . 5 9  a r e  a l l u d e d  to 
i n  m y  m e m o r a n d u m  to R e p r e s e n t a t i v e  Ne l s  A n d e r s o n  o f  F e b r u a r y  16, 
a t t a c h e d  to this m e m o r a n d u m .

T h e  s t a t u t o r y  p r o v i s i o n  w h i c h  e v e n t u a l l y  w a s  e n a c t e d  i n t o  
l a w  as A S  2 9 . 5 9  w a s  f i r s t  d r a f t e d  d u r i n g  t h e  19 7 6  s e s s i o n  in 
r e s p o n s e  to p r o p o s e d  'additions to a n d  a m e n d m e n t s  o f  r e g u l a t i o n s  
b y  the US T r e a s u r y .  T h e  c h a n g e s  p r o p o s e d ,  i n c o r p o r a t e d  i n t o  
r e g u l a t i o n s  r e l a t i n g  to d e f i n i t i o n  a n d  a d m i n i s t r a t i o n  o f  the 
I n t e r n a l  R e v e n u e  Code, w o u l d  h a v e  d e f i n e d  l i m i t s  w h i c h  
p u b l i c  a g e n c i e s  e s t a b l i s h e d  b y  l o c a l  g o v e r n m e n t s  w o u l d  h a v e  
b e e n  r e q u i r e d  to s a t i s f y  in o r d e r  to g a i n  or r e t a i n  the 
b e n e f i t  of  t a x - e x e m p t  i n t e r e s t  on the a g e n t ' s  o b l i g a t i o n s  to 
the e x t e n t  e n j o y e d  b y  the o b l i g a t i o n s  of  t h e  m u n i c i p a l i t y  
w h i c h  w e r e  d i r e c t l y  i s s u e d .  T h e  p u r p o s e  o f  the p r o p o s e d  
r u l e  c h a n g e  wa s ,  at l e a s t  i n  the v i e w  o f  the T r e a s u r y ,  t h a t  
p u b l i c  a g e n c i e s  w h i c h  w e r e  i s s u i n g  the o b l i g a t i o n s  b e  in 
a c t u a l  f a c t  s u b s t a n t i a l l y  c o n t r o l l e d  a n d  d i r e c t e d  b y  the 
l o c a l  g o v e r n m e n t  u n i t  o r  u n i t s  in w h o s e  b e h a l f  t h e y  w e r e  
i s s u i n g  o b l i g a t i o n s .  In the l a n g u a g e  o f  the T r e a s u r y -  
p r e p a r e d  s y n o p s i s  o f  the r e g u l a t i o n s

H B  855: r e l a t i n g  to p u b l i c  c o r p o r a t i o n s
a n d  o t h e r  i n s t r u m e n t a l i t i e s  of  m u n i c i p a l  
g o v e r n m e n t .  (Work O r d e r  No. 5187)

R e p r e s e n t a t i v e  L i s a  Rudd, C h a i r p e r s o n
H o u s e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

J o h n  B. C h e n o w e  
L e g i s l a t i v e
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In  g e n e r a l ,  t h e  p r o p o s e d  a m e n d m e n t s  [to IRS r e g u l a t i o n s ]  
p r o v i d e  t h a t  o n l y  a c o n s t i t u t e d  a u t h o r i t y  o f  a s t a t e  o r  
l o c a l  g o v e r n m e n t  u n i t  m a y  i s s u e  o b l i g a t i o n s  o n  b e h a l f  
o f  t h e  u nit. T h e  a u t h o r i t y  m u s t  b e  s p e c i f i c a l l y  a u t h o r i z e d  
p u r s u a n t  to s t a t e  l a w  to i s s u e  o b l i g a t i o n s  o n  b e h a l f  o f  
t h e  u n i t  to a c c o m p l i s h  a p u b l i c  p u r p o s e  o f  t h e  unit.
T h e  a u t h o r i z a t i o n  m u s t  s p e c i f y  the p u b l i c  p u r p o s e  o f  
t h e  g o v e r n m e n t a l  u n i t  o n  b e h a l f  o f  w h i c h  the a u t h o r i t y  
is a u t h o r i z e d  to  i s s u e  o b l i g a t i o n s  a n d  a l s o  m u s t  c r e a t e  
t h e  a u t h o r i t y  o r  p r o v i d e  th a t  the g o v e r n m e n t a l  u n i t  m a y  
c r e a t e  the a u t h o r i t y .  T h e  a u t h o r i t y  m u s t  b e  c r e a t e d  
a n d  o p e r a t e d  s o l e l y  to a c c o m p l i s h  a p u b l i c  p u r p o s e  o f  
t h e  g o v e r n m e n t a l  u n i t .

T h e  p r o p o s e d  a m e n d m e n t  r e q u i r e s  a c l o s e r  c o n n e c t i o n  
b e t w e e n  t h e  a u t h o r i t y  a n d  the g o v e r n m e n t a l  u n i t  i n c l u d i n g  
c o n t r o l  o f  t h e  a u t h o r i t y ' s  b o a r d  a n d  o r g a n i z a t i o n a l  or 
s u p e r v i s o r y  c o n t r o l  o v e r  the a u t h o r i t y  o f  t h e  g o v e r n m e n t a l  
unit.

A S  2 9 . 5 9  w a s  d r a f t e d  to r e s p o n d  to the t h r e s h h o l d  r e q u i r e m e n t s  
o f  the t h e n - p r o p o s e d  f e d e r a l  r e g u l a t i o n  c h a n g e s ,  n a m e l y ,  the 
r e q u i r e m e n t  that the p u b l i c  a g e n c i e s  b e  s p e c i f i c a l l y  a u t h o r i z e d  
i n  a p p l i c a b l e  s t a t e  law, t h a t  th e y  be  a u t h o r i z e d  to u n d e r t a k e  
o r  f u l f i l l  a p u b l i c  p u r p o s e ,  th a t  the p u b l i c  p u r p o s e  for 
w h i c h  a u t h o r i z e d  be s p e c i f i e d ,  a n d  t h a t  the g r a n t  o f  a u t h o r i t y  
r e p r e s e n t  a g r a n t  f o r  o n l y  the a c c o m p l i s h m e n t  o f  t h a t  p u b l i c  
p u r p o s e .

T h e  s t r i n g e n t  r e q u i r e m e n t s  o f  the r e g u l a t i o n s  p r o p o s e d  b y  
t h e  T r e a s u r y  w e r e  n o t  adopted.- R a t h e r ,  f o r m e r  p r o v i s i o n s  o f  
t h e  C o d e  o f  F e d e r a l  R e g u l a t i o n s  r e l a t i n g  to t a x - e x e m p t  
i n t e r e s t  p a y i n g  o b l i g a t i o n s  w e r e  s u b s t a n t i a l l y  c o n t i n u e d .

T h e  c u r r e n t  l a w  o n  the s u b j e c t  a p p e a r s  to b e  t h i s  --

T h e  a p p l i c a b l e  s t a t u t e  is 26 U S C  1 0 3 ( a ) :

(a) G E N E R A L  R U LE. G r o s s  i n c o m e  d o e s  n o t  i n c l u d e  
i n t e r e s t  o n  --

(1) t h e  o b l i g a t i o n s  o f  a State, a T e r r i t o r y ,  o r  a 
p o s s e s s i o n  o f  the U n i t e d  S t a t e s ,  or a n y  p o l i t i c a l  
s u b d i v i s i o n  o f  a n y  o f  the f o r e g o i n g ,  o r  of  t h e  D i s t r i c t  
o f  C o l u m b i a ; .  . .
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T h e  s t a t u t o r y  e x e m p t i o n  e m b r a c e s  d e b t  o b l i g a t i o n s  o f  l o cal 
g o v e r n m e n t s ,  w h e t h e r  i s s u e d  " d i r e c t l y "  o r  " i n d i r e c t l y , "  t h a t  
is, t h r o u g h  the u s e  of a p u b l i c  c o r p o r a t i o n  as agent:

O b l i g a t i o n s  i s s u e d  b y  or o n  b e h a l f  o f  a n y  S t a t e  or 
l o c a l  g o v e r n m e n t a l  u n i t  b y  c o n s t i t u t e d  a u t h o r i t i e s  
e m p o w e r e d  to i s s u e  s u c h  o b l i g a t i o n s  a r e  the o b l i g a t i o n s  
of  s u c h  a unit. . . .

a n d

T h e  t e r m  " p o l i t i c a l  s u b d i v i s i o n " ,  f o r  p u r p o s e s  of  
this s e c t i o n  [26 C F R  §1.103-1], d e n o t e s  a n y  d i v i s i o n  of 
a n y  S t a t e  or l o c a l  g o v e r n m e n t a l  u n i t  w h i c h  is a m u n i c i p a l  
c o r p o r a t i o n  or  w h i c h  h a s  b e e n  d e l e g a t e d  the r i g h t  to 
e x e r c i s e  p a r t  of the s o v e r e i g n  p o w e r  o f  the u n i t . ! . .

26 C F R  § 1.103-1(b).

I

Y o u r  f i r s t  q u e s t i o n  — w h e t h e r  the s a m e  c o n c e r n s  w h i c h  
p r o m p t e d  i n t r o d u c t i o n  a n d  e n a c t m e n t  o f  the l e g i s l a t i o n  in 
1976 a r e  s t i l l  o f  c o n c e r n  -- is p r o b a b l y  b e t t e r  a n s w e r e d  in 
tiie n e g a t i v e .  T h e  s t r i n g e n t  r e q u i r e m e n t s  w h i c h  the T r e a s u r y  
w a s  s u g g e s t i n g  in the a m e n d m e n t s  a n d  c h a n g e s  m e n t i o n e d  
e a r l i e r  in this m o n o g r a p h  h a v e  n o t  b e e n  a d o p t e d  a n d  are n o t  
n o w  u n d e r  a c t i v e  c o n s i d e r a t i o n .  A s s u m i n g  that the p r i n c i p a l  
f a c t o r  m o t i v a t i n g  H B  6 7 4 's i n t r o d u c t i o n  i n  the 1 9 7 6  s e s s i o n  
w a s  to o b v i a t e  a n t i c i p a t e d  c h a l l e n g e s  to the a u t h o r i t y  of 
a g e n c i e s  or c o r p o r a t i o n s  e s t a b l i s h e d  by  l o c a l  g o v e r n m e n t s  in 
A l a s k a  to i s s u e  t a x - e x e m p t  o b l i g a t i o n s  f o r  the b e n e f i t  of 
the l o c a l  g o v e r n m e n t  -- a n d  I t h i n k  it is a f a i r l y  g o o d  
a s s u m p t i o n  -- the a p p a r e n t  u r g e n c y  o f  the s i t u a t i o n  then 
docs n o t  c o n t r o l  or a f f e c t  e v e n t s  now.

II

T h e  a n s w e r  to the first p a r t  o f  y o u r  s e c o n d  q u e s t i o n ,  i n s o f a r  
as it a p p l i e s  to t a x - e x e m p t  o b l i g a t i o n s  i n  g e n e r a l  ( e x c l u s i v e  
o f  the p r o b l e m s  of the u s e  o f  i n d u s t r i a l  d e v e l o p m e n t  b o n d s ) , 
is l i k e w i s e  " n o . "  T h e  T r e a s u r y ,  in 1976, d i d  n o t  a d o p t  the 
r e g u l a t i o n s  as c o n t e m p l a t e d  at th a t  time; the e x i s t i n g  b o d y  
o f  r e g u l a t i o n  -- i n c l u d i n g ,  o f  c o u r s e ,  r e v e n u e  r u l i n g s  a n d  
the b o d y  o f  ca s e  l a w  -- h a s  b e e n  c o n t i n u e d  f o r w a r d  w i t h  few 
s u b s t a n t i v e  c h anges.
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Y o u r  t h i r d  q u e s t i o n  d e p a r t s  f r o m  f u r t h e r  e x a m i n a t i o n  o f  
a p p l i c a b l e  r e g u l a t i o n s  o f  the IRS. It p r e s e n t s  t h e  q u e s t i o n  
o f  w h e t h e r  t h e r e  is a s t a t e  c o n s t i t u t i o n a l  " c h e c k "  o n  the 
e s t a b l i s h m e n t  o f  p u b l i c  c o r p o r a t i o n s  or a g e n c i e s  b y  A l a s k a  
m u n i c i p a l i t i e s  to u n d e r t a k e  p u b l i c  p u r p o s e s .  Y o u r  q u e s t i o n  
c i t e s  the g e n e r a l  s t a t e m e n t  o f  p o l i c y  c o n t a i n e d  i n  A r t i c l e  X, 
sec. 1 o f  t h e  s t a t e  c o n s t i t u t i o n ,  w h i c h  r e c o u n t s  the p h i l o s p h y  
u n d e r l y i n g  t h e  e x i s t i n g  l o c a l  g o v e r n m e n t  a r t i c l e :

T h e  p u r p o s e  o f  this a r t i c l e  is to p r o v i d e  f o r  m a x i m u m  
l o c a l  s e l f - g o v e r n m e n t  w i t h  a m i n i m u m  o f  l o c a l  g o v e r n­
m e n t  u n i t s  , a n d  to p r e v e n t  d u p l i c a t i o n  of  tax-l« v y i n g  
j u r i s d i c t i o n s .  A  l i b e r a l  c o n s t r u c t i o n  s h a l l  b e  g i v e n  
to the p o w e r s  o f  l o c a l  g o v e r n m e n t  un i t s .

T h e  r e f e r e n c e  to " u n i t s "  in t h i s  s e c t i o n  is u n u s u a l  -- the 
t e r m  a p p e a r s  n o w h e r e  e l s e  in  t h e  a r t i c l e .  T h e  n e x t  f o l l o w i n g  
s e c t i o n ,  s e c t i o n  2, d e s c r i b e s  the r e q u i r e m e n t  t h a t  "all 
l o c a l  g o v e r n m e n t  p o w e r s  . . .  b e  v e s t e d  in b o r o u g h s  a n d  
c i t i e s , "  to the e x c l u s i o n  o f  a n y  o t h e r  k i n d  o r  s p e c i e s  o f  
l o c a l  a u t h o r i t y  h a v i n g  the v e r y  i m p o r t a n t  p o w e r  o f  t a x a t i o n .
By v i r t u e  o f  the i n t e r p o s i t i o n  of the p h r a s e  " p o w e r s  of 
l o c a l  g o v e r n m e n t  u n i t s "  i n  s e c t i o n  1 a n d  the r e q u i r e m e n t  
i m p o s e d  b y  s e c t i o n  2 t h a t  fu l l  l o c a l  g o v e r n m e n t  p o w e r s  
d e v o l v e  o n l y  u p o n  b o r o u g h s  a n d  cities, a n d  b a s e d  u p o n  the 
t r a n s c r i p t  a n d  r e c o r d  o f  p r o c e e d i n g s  o f  the c o n s t i t u t i o n a l  
c o n v e n t i o n ,  I c o n c l u d e  t h a t  the u s e  o f  the w o r d  " u n i t s "  in  
the f i r s t  s e c t i o n  w a s  i n t e n d e d  to e m b r a c e  o n l y  t h e  two 
g e n e r a l  t y p e s  o f  l o c a l  g o v e r n m e n t  a u t h o r i z e d .  It w a s  n o t  
t h o u g h t  t h a t  the l i m i t a t i o n  w o u l d  a p p l y  to the e s t a b l i s h m e n t  
o f  m e c h a n i s m s  b y  the l o c a l  g o v e r n m e n t  u n i t s  t h e m s e l v e s  a f t e r  
t h e y  w e r e  i n c o r p o r a t e d .  Q u i t e  the c o n t r a r y :  the p o w e r s  o f
l o c a l  g o v e r n m e n t  u n i t s  w e r e  i n t e n d e d  to b o  l i b e r a l l y  c o n s t r u e d  
( A r t . X ,  sec. 1), a n d  the a u t h o r i t y  o f  a p o l i t i c a l  s u b d i v i s i o n  
to e s t a b l i s h  a p u b l i c  e n t e r p r i s e  or p u b l i c  c o r p o r a t i o n  in 
f u r t h e r a n c e  o f  l e g i t i m a t e  p u b l i c  p u r p o s e s  is at  l e a s t  a l l u d e d  
to i n  A r t i c l e  IX, sec. 11, a n d  a p p e a r s  t h e r e  a n d  i n  c o m m e n t a r y  
in the r e c o r d  o f  the c o n s t i t u t i o n a l  c o n v e n t i o n  w i t h o u t  
r e s t r i c t i o n  as to n u m b e r  o r  k i n d  o f  a g e n c y .  In s h o r t ,  I 
b e l i e v e  that the s t a t e  c o n s t i t u t i o n a l  p r o v i s i o n  e n u n c i a t i n g  
a p o l i c y  o f  a " m i n i m u m  o f  l o c a l  g o v e r n m e n t  u n i t s "  m a y  n o t  be  
u n d e r s t o o d  to b e  a l i m i t a t i o n  o n  the u s e  o f  p u b l i c  e n t e r p r i s e s  
o r  c o r p o r a t i o n s  -- p u b l i c  a g e n c i e s ,  g e n e r a l l y  -- to s u p p l e m e n t  
d i r e c t  p r o v i s i o n  of  p u b l i c  s e r v i c e s  b y  l o c a l  g o v e r n m e n t s .
O t h e r  c i r c u m s t a n c e s  or  c o n d i t i o n s  m a y  c o m p e l  th a t  c o n c l u s i o n :  
t he c o n s t i t u t i o n a l  p r o v i s i o n  cited, in m y  o p i n i o n ,  do e s  not.

I I I
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Y o u r  c o n c l u d i n g  q u e r y  r e q u i r e s  e x a m i n a t i o n  o f  t a x - l e v y i n g  
a u t h o r i t y  u n d e r  A S  2 9 . 5 9  a n d  e x i s t i n g  l i m i t a t i o n s  on  the 
a u t h o r i t y  of  l o c a l  g o v e r n m e n t s  to l e v y  p r o p e r t y  taxes. T h e  
t a x  l i m i t a t i o n s  o f  A S  2 9 . 5 3 . 0 5 0  a p p e a r  to be i n a p p l i c a b l e  to 
t a x e s  o f  a p u b l i c  c o r p o r a t i o n  o r  s i m i l a r  p u b l i c  a g e n c y  
e s t a b l i s h e d  b y  a m u n i c i p a l i t y  u n d e r  a u t h o r i t y  g r a n t e d  b y  
A S  29.59. T h e r e  is n o  d i r e c t  r e l a t i o n s h i p  b e t w e e n  the two 
s t a t u t o r y  p r o v i s i o n s  m e n t i o n e d  s u c h  t h a t  the l i m i t a t i o n s  
s e c t i o n  o f  A S  2 9 . 5 3 . 0 5 0  n e e d  b e  e x t e n d e d  a n d  m a d e  a p p l i c a b l e  
to p u b l i c  a g e n c i e s .  T h e  g r a n t  o f  a u t h o r i t y  set o u t  in 
A S  2 9 . 5 9  do e s  n o t  e x t e n d  to the p u b l i c  c o r p o r a t i o n  or s i m i l a r  
i n s t r u m e n t a l i t y  t h e  r i g h t  to l e v y  taxes. T h a t  r i g h t  is 
l i m i t e d ,  b y  the s t a t e  c o n s t i t u t i o n ,  to t h e  l e v y  a n d  c o l l e c t i o n  
b y  c i t i e s  a n d  b o r o u g h s  only. Thus, the r i g h t  o f  the p u b l i c  
c o r p o r a t i o n  to i s s u e  o b l i g a t i o n s  o n  b e h a l f  o f  the m u n i c i p a l i t y  
for p u b l i c  p u r p o s e s ,  if u n d e r s t o o d  as h a v i n g  the e f f e c t  of 
u s i n g  t h e  p u b l i c  c o r p o r a t i o n  as a " f r o n t "  for the m u n i c i p a l i t y ,  
c a n n o t  c i r c u m v e n t  the l i m i t a t i o n  on d e l e g a t i o n  o f  t a x i n g  
a u t h o r i t y  o n l y  to c i t i e s  a n d  b o r o u g h s ,  r e q u i r i n g  the m u n i c i p a l i t y  
to r a i s e  n e c e s s a r y  r e v e n u e s  to p a y  o f f  o b l i g a t i o n s  o f  the 
c o r p o r a t i o n  w i t h i n  the g e n e r a l  l i m i t a t i o n  of A S  29.53.
S i m i l a r l y ,  if t h e  r i g h t  g r a n t e d  be s e e n  as o n e  b y  w h i c h  a 
p u b l i c  c o r p o r a t i o n  is a u t h o r i z e d  to i s s u e  its o b l i g a t i o n s  
for p u b l i c  p u r p o s e s  in f u r t h e r a n c e  o f  the r e s p o n s i b i l i t i e s  
o f  m u n i c i p a l i t i e s ,  the g r a n t  of  a u t h o r i t y  does n o t  c a r r y  
w i t h  it t h e  r i g h t  to l e v y  a n d  c o l l e c t  t a x e s  for the p u r p o s e ,  
a n d  c o n c e r n  a b o u t  c o n f l i c t  w i t h  A S  2 9 . 5 3  is u n f o u n d e d .  (The 
l a t t e r  is a n a l o g o u s ,  at the l o c a l  level, to the r e l a t i o n s h i p  
b e t w e e n  the S t a t e  a n d  A S H A ,  a p u b l i c  c o r p o r a t i o n :  ASILA
b o n d s  a r e  s t r i c t l y  r e v e n u e  bo n d s ;  ASILA is n o t  a u t h o r i z e d  to 
o f f e r  o b l i g a t i o n s  o n  the s t r e n g t h  of  the full f a i t h  and 
c r e d i t  o f  the p e o p l e  of  A l a s k a ,  n o r  is t h e  S t a t e  l e g a l l y  
o b l i g e d  to b a i l  A S H A  o u t  o f  a n y  f i n a n c i a l  e m b a r r a s s m e n t s . )
In s u m m a r y ,  in n o  i n s t a n c e  c a n  I c o n c e i v e  o f  a p u b l i c  c o r p o r a t i o n  
e s t a b l i s h e d  u n d e r  A S  2 9 . 5 9  h a v i n g  a v a l i d  a r g u m e n t  on w h i c h  
to e n f o r c e  a l e v y  in e x c e s s  of that p r o v i d e d  for g e n e r a l l y  
in s t a t u t e .

V

I do n o t  w a n t  to l e a v e  p o i n t s  1 a n d  2 of  this p a p e r  w i t h o u t  
m e n t i o n i n g  two o t h e r  m a t t e r s :

W h i l e  it is true, o f  c o u r s e ,  that the f a i l u r e  of  the IRS to 
a d o p t  the r e g u l a t i o n s  p r o p o s e d  in e a r l y  1 9 7 6  c o n s t i t u t e s  a 
c h a n g e  o f  c i r c u m s t a n c e  o v e r  the i n t e r v e n i n g  t w o - y e a r  p e r i o d ,
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it is e q u a l l y  t r u e  that, a p a r t  f r o m  A S  29 . 5 9 ,  t h e r e  is n o  
g e n e r a l l y  a p p l i c a b l e  p r o v i s i o n  b y  w h i c h  a c i t y  o r  b o r o u g h  is 
g r a n t e d  a u t h o r i t y  to e s t a b l i s h  a c o r p o r a t i o n  or i n s t r u m e n t a l i t y  
to u s e  as a n  a g e n t  i n  the i s s u a n c e  o f  d e b t  o b l i g a t i o n s  o n  
its b e h a l f .  I a m  n o t  a w a r e  t h a t  a n y  A l a s k a  m u n i c i p a l i t y  h a s  
p l a c e d  r e l i a n c e  o n  the p r o v i s i o n  i n  the t w o  y e a r s  it h a s  
a p p e a r e d  in the s t a t u t e s .  R e p e a l  o f  the p r o v i s i o n ,  or  e v e n  
n o n - a l t e r a t i o n ,  p r o b a b l y  p o s e s  n o  p r o b l e m .  H o w e v e r ,  t h o u g h  
A S  2 9 . 5 9  w a s  d r a f t e d  a n d  e n a c t e d  u n d e r  c i r c u m s t a n c e s  q u i t e  
d i f f e r e n t  t h a n  t h o s e  p r e s e n t l y  k n o w n ,  to the e x t e n t  t h a t  a 
c l e a r  s t a t e m e n t  f a u t h o r i t y  f o r  t h e  e s t a b l i s h m e n t  of  a 
c o r p o r a t i o n  f o r  t h e  p u r p o s e s  i n d i c a t e d  is d e s i r a b l e ,  t h e  
p r o v i s i o n  d o e s  s e r v e  th a t  p u r p o s e .  T h e  c o m m i t t e e  w i l l ,  o f  
c o u r s e ,  e n u n c i a t e  t h e  p o l i c y :  I d i d  n o t  w a n t  to l e a v e  the
i m p r e s s i o n  that, b e c a u s e  c i r c u m s t a n c e s  h a v e  c h a n g e d ,  t h e  
s t a t u t e  n o  l o n g e r  s e r v e s  a u s e f u l  role.

S e c o n d l y ,  I w a n t  to c a u t i o n  t h a t  t h i s  m e m o  is n o t  i n t e n d e d  
to a d d r e s s  o r  s u g g e s t  d i s p o s i t i o n  of  the i s s u e s  w h i c h  
s u r r o u n d  the v e r y  c o m p l i c a t e d  s u b j e c t  o f  t a x  t r e a t m e n t  o f  
the i n t e r e s t  e a r n e d  on i n d u s t r i a l  d e v e l o p m e n t  b o n d s .  (In 
r e q u e s t i n g  y o u r  q u e s t i o n s  i n  w r i t i n g ,  I w a n t e d  to try to 
a s s u r e  t h a t  t h e  q u e s t i o n s  c o u l d  b e  a n s w e r e d  in a m a n n e r  
w h i c h  d i d  n o t  r e q u i r e  e x t e n d e d  t r e a t m e n t  o f  the h a n d l i n g  of  
i n d u s t r i a l  d e v e l o p m e n t  b o n d s ,  a r e l a t i v e l y  m o r e  c o m m o n  m e a n s  
o f  i n v o l v i n g  p u b l i c  p u r p o s e  f i n a n c i n g  t h r o u g h  the i n t e r m e d i a r y  
o f  a p u b l i c  c o r p o r a t i o n ,  b u t  o n e  w h i c h  is, in t e r m s  o f  ta x -  
e x e m p t  e l i g i b i l i t y ,  f a r  m o r e  c o m p l i c a t e d . )  T h e  t a x - e x e m p t  
s t a t u s  o f  i n d u s t r i a l  d e v e l o p m e n t  b o n d s  -- d e f i n e d ,  g e n e r a l l y ,  
as b o n d s  w h o s e  p r o c e e d s  a r e  u s e d  in an  a c t i v i t y  e n g a g e d  in 
f o r  p r o f i t  b y  o t h e r  t h a n  a g o v e r n m e n t a l  u n i t  o r  o t h e r  t h a n  
a n  o r g a n i z a t i o n  e x e m p t  f r o m  t a x  (i.e. c o r p o r a t i o n s  w i t h  
n o n p r o f i t  s t a t u s  u n d e r  §501(c)(3)) a n d  on  w h i c h  e i t h e r  the 
p a y m e n t  o f  t h e  p r i n c i p a l  a n d  i n t e r e s t  is s e c u r e d  i n  w h o l e  o r  
i n  p a r t  b y  p r o p e r t y  to t h e  p a y m e n t s  r e c e i v e d  f r o m  the 
p r o p e r t y  a r e  p l e d g e d  for the p a y m e n t  o f  p r i n c i p a l  a n d  
i n t e r e s t  -- is s u b j e c t  to far m o r e  e x t e n d e d  a n d  e x t e n s i v e  
l i m i t a t i o n s  t h a t  t h o s e  o f  b o n d s  w h i c h  w o u l d  b e  i s s u e d  b y  
p u b l i c  c o r p o r a t i o n s  or i n s t r u m e n t a l i t i e s  w h o s e  e x i s t e n c e  is 
a u t h o r i z e d  u n d e r  A S  29.59.

I t r u s t  th a t  t h i s  f u l l y  r e s p o n d s  to y o u r  q u e s t i o n s .

J B C r j p d

A t t a c h m e n t
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L e g i s l a t i v e  C o u nsel

B r i e f  h i s t o r y  o f  A S  2 9 . 5 9

K y  r e c o l l e c t i o n  o f  the c i r c u m s t a n c e s  r e l a t i n g  to t h e  adoption a n d  t a k i n g  

e f f e c t  o f  t h e  b i l l  e m b o d y i n g  t h i s  p r o v i s i o n  i s  this:

In m i d - s e s s i o n  o f  197G, B o b  D u p e r e  c a l l e d  to the a t t e n t i o n  o f  the S e n a t e  

C o m m u n i t y  a n d  R e g i o n a l  71: fairs Coi.mi.ttee the p r o p o s a l  b y  the IRS to 

t i g h t e n  r e g u l a t i o n s  d e f i n i n g  t h e  t a x - e x e m p t  status o f  p u b l i c  corpo r a t i o n s .  

D u p e r e  has, o f  course, a  v e r b i n g  k n o w l e d g e  o f  m u n i c i p a l  finance w i t h  

r e s p e c t  to A l a s k a ' s  l o c a l  g o v e r n m e n t s , a n d  a p p r e c i a t e d  the pot e n t i a l  

p r o b l e m s  t h a t  w o u l d  h a v e  b e e n  p r e s e n t e d  u n d e r  t ho p a r t i c u l a r  changes 

t h e n  u n d e r  c o n s i d e r a t i o n  b y  the IRS. His s u g g e s t i o n  to m e e t  the p r o b l e m s  

w a s  to m a k e  c l e a r  tliat m u n i c i p a l i t i e s  h a d  t h e  a u t h o r i t y  to e s t a b l i s h  

p u b l i c  c o r p o r a t i o n s  f o r  c a r r y i n g  o u t  specific m u n i c i p a l  purposes, t o  

p r o t e c t  tlie t a x - e x e m p t  s t a t u s  (insofar a s  t h a t  w a s  possible) o f  th e s e  

c r e a t u r e s  i n  t h e  e v e n t  l o c a l  g o v e r n m e n t s  d e t e r m i n e d  t o  m a k o  u s e  of 

p u b l i c  c o r p o r a t i o n s  t o  m e e t  p u b l i c  xnirposes o r  needs. A t  t he time, a s  I 

r e c a l l ,  tlie p o s s i b i l i t y  o f  e s t a b l i s h m e n t  o f  a  p u b l i c  c o r p o ration for 

h o s p i t a l  c a r e  w a s  u n d e r  a c t i v e  consideration, as, I think, w a s  the 

p r o p o s a l  to u s e  m u n i c i p a l  a u t h o r i t y  t o  p r o v i d e  p u b l i c  services to m a j o r  

i n d u s t r i a l  u s e r s .  .

A t  a n y  ra t e ,  t h e  b i l l  w a s  d r a f t e d  a n d  presented. C o mmittee m e m b e r s  

e n d o r s e d  t h e  a t t a c h m e n t  o f  the p r o v i s i o n  to a  b i l l  o f f e r e d  b y  t he g o v e r n o r  

m a k i n g  t e c h n i c a l  a m e n d m e n t s  to t he e x i s t i n g  a u t h o r i t y  o f  tho A l a s k a  

M u n i c i p a l  B o n d  D a n k  Authority. I d o  not r e c a l l  w h e t h e r  tlie p r o v i s i o n  

v/as a d d e d  o n  t o  tlie g o v e rnor's b i l l  in a n t i c i p a t i o n  o f  p o s s i b l e  v e t o  o f  

tlie sam e  p r o v i s i o n  s t a n d i n g  alone, or w h e t h e r  it w a s  added because, 
o n  t h a t  day, t h o  g o v e r n o r ' s  b i l l  h a p p e n e d  to p r e s e n t  itself a s  a h a n d y  

vehicle. 'Ihat 5 s w h e r e  i t  w a s  p u t  —  b u t  in r e d r a f t i n g  tho b i l l  to 

c a r r y  the a m e n d m e n t ,  t h e  d r a f t s m a n  neg l e c t e d  to c o n f o r m  the title..

SUBJECT:

TO:

FRO. -
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T h e  g o v e r n o r  s i g n e d  the b i l l  into law. However, i n  a  ir.ost u n u s u a l  move, 

his t r a n s m i t t a l  l e t t e r  t o  the L e g i s lature p o i n t e d  o u t  t ho p r o b l e m  po s e d  

b y  t he f a i l u r e  to l i m i t  the bi l l  to o n e  s u b ject a n d  to c o n f o r m  the title 

to the s u b s t a n t i v e  p r o v i s i o n s  o f  the a m e nded bill:

"I h a v e  s i g n e d  the f o l l o w i n g  b i l l  and a m  t r a n s m i t t i n g  t h e  enrolled 

a n d  e n g r o s s e d  c o p i e s  to the L i e u t e n a n t  G o v e r n o r’s O f f i c e  for 

p e r m a n e n t  filing:

S E N A T E  C O M M I T T E E  S U B S T I T U T E  F O R  

C O M M I T T E E  S U B S T I T U T E  F O R  

R O U S E  B I L L  110. 674 

a m e n d e d  S e n a t e  (Chapter 56, S L A  1976)

E v e n  t h o u g h  I h a v e  s i g n e d  this bi l l  into law, I h a v e  b e e n  advised 

b y  t h e  A t t o r n e y  G e n e r a l  tha t  the inc l u s i o n  o f  Sec. 4 i n  t h e  bill 

v i o l a t e s  A r t i c l e  II, S e c t i o n  13 o f  tho A l a s k a  C o n s t i t u t i o n .  Th i s  

p r o v i s i o n  r e q u i r es t h a t  trills a re to be c o n f i n e d  to o n e  subject and 

the C t h e  s u b j e c t  b e  e x p r e s s e d  in the title. A c c o r d i n g l y ,  the 

A t t o r n e y  G e n e r a l  h a s  a d v i s e d  t h a t  Sec- 4 o f  t h e  b i l l  i s  v o i d  a n d  of 

n o  effect.

I a m  b r i n g i n g  this m a t t e r  o f  the A t t o r n e y  G e n e r a l ' s  a d v i s e  (sic) t'o y o u r  

a t t e n t i o n  s o  t h a t  t h o s e  l egislators w h o  w e r e  r e l y i n g  o n  Sec. 4 to 

a c c o m p l i s h  som e  o b j e c t i v e  m a y  b' n o t i f i e d  as t o  i ts p r o b a b l e  effect. 

T h o s e  l e g i s l a t o r s  n a y  then w a n t  to take a p p r o p r i a t e  actj.on such as 

i n t r o d u c i n g  n e w  l e g i s l a t i o n  to cover tlie s u b j e c t  set f o r t h  in 

Sec. 4 o f  t h e  b i l l . "

1976 H o u s e  Journal, a t  p. 1280.

I h a v e  to q u e s t i o n  w h y  tlie A t t o r n e y  General d e t e r m i n e d  th a t  o n l y  section 4 

o f  t h e  l e g i s l a t i o n ,  t h a t  s e c t i o n  a d d i n g  w h a t  is n o w  A S  29.59, w a n  "void 

a n d  o f  n o  e f f e c t "  —  why, i n  fact, t h e  entire b i l l  w a s  n o t  t a i n t e d  w i t h  

t h e  sa m e  o b j e c t i o n  —  a n d  whether, f or that reason, t h e  o p i n i o n  rendered 

t o  t h e  g o v e r n o r  is correct. Nevertheless, it is t h e  c l o s i n g  p a r a g r a p h  

o f  t he g o v e r n o r’s t r a n s m i t t a l  l etter w h i c h  t ho p r o v i s i o n  d e s i g n a t e d  

"*Sec. 13" i n  t h e  o r i g i n a l  v e r s i o n  o f  H 3  403 i s  i n t e n d e d  t o  address.

"t
A s s u m i n g  t h a t  tlie g o v e r n o r’s statement, b a s e d  o n  t h e  a t t o r n e y  g e n e r a l ’ 3 
cidvico, is c o r r e c t ,  t h e n  i t  seems that y ou h a v e  t w o  c o u r s e s  open:

R e p e a l  A H  2 9 . 5 9  o r  r e - e n a c t  it, w i t h  o r  w i t h o u t  s u b s t a n t i v e  amendment.

A t  least a s  to a n y  m u n i c i p a l i t y  w h i c h  m a y  h a v e  a c t e d  in r e l i a n c e  on the 

section, o r  w h i c h  m a y  I n  the future, I think it d e s i r a b l e ,  i n  response 

to tlie g o v e r n o r’s invitation, tha t  the l e g i s lature act, f o r  inaction 

o n l y  m a i n t a i n s  t h e  "cloud" o n  A S  29.59 first p o i n t e d  o u t  i n  t he aliove- 
c i t e d  t r a n s m i t t a l  letter.

JT;C:jpd


	SCRA10 HB 855



