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SENATE COMMUNITY AND REGIONAL AFFAIRS
COMMITTEE MINUTES

June 10, 1978
Present: Senators Orsini, Willis and Hackney
Absent: Senators Sumner and Ferguson
The Senate Community and Regional Affairs Committee met upon adjourn—
ment of the Senate Session this clay and passed out HB 855 am with

"INDIVIDUAL RECOMMENDATIONS"™ with an amendment, and also HB 657 with
a "NO RECOMMENDATION™".






4-26-78

NOTE FOR HB £8% am FILE

Per Annette Smith, H C/RA, KB £88 am was
made retroactive to July 6, 1976 for the
following reason:

The original language of the statutes was
passed at that time, but it was tacked on to
a Senate bill. The attorney general ruled,
after the legislature passed the bill, that
the legislation violated the two subject
proviso. Therefore this legislation has been
under” legal cloud.

HB 3SS am was first included in HB 483,
municipal code re/ision, but Lisa Rudd felt

the subject was important enough to be addressed
separately.

The retroactivity, then, was provided to insure
that any action taken after 1976 would not be
legally jeopardized.

Jack Chenoweth prepared the draft and researched
the subject.

Ben Harding
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LEGISLATIVE AFFAIRS AGENCY

M EMORANTDUM March 17, 1978

SUBJECT: HB 855: relating to public corporations
and other instrumentalities of municipal
government. (Work Order No. 5187)

TO: Representative Lisa Rudd, Chairperson

House Community and Regional Affairs Committee

FROM: John B. Chenowe
Legislative

You have posed four questions with reference to HB 355 which
bear upon the use by local governments of public agencies as

a means by which to issue obligations on a tax-exempt basis.

.HB 855 would re-enact provisions of AS 29.59, specifically
authorizing public corporations or like instrumentalities
established, by municipal governments to issue obligations in
order to fund the costs of construction of public Tfacilities.
The reasons favoring re-enactment of AS 29.59 are alluded to

in my memorandum to Representative Nels Anderson of February 16,
attached to this memorandum.

The statutory provision which eventually was enacted into
law as AS 29.59 was first drafted during the 1976 session in
response to proposed "additions to and amendments of regulations
by the US Treasury. The changes proposed, incorporated into
regulations relating to definition and administration of the
Internal Revenue Code, would have defined limits which
public agencies established by local governments would have
been required to satisfy in order to gain or retain the
benefit of tax-exempt interest on the agent®"s obligations to
the extent enjoyed by the obligations of the municipality
which were directly 1issued. The purpose of the proposed
rule change was, at least in the view of the Treasury, that
public agencies which were issuing the obligations be 1in
actual fact substantially controlled and directed by the
local government unit or units in whose behalf they were
issuing obligations. In the language of the Treasury-
prepared synopsis of the regulations
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In general, the proposed amendments [to IRS regulations]
provide that only a constituted authority of a state or
local government unit may issue obligations on behalf
of the unit. The authority must be specifically authorized
pursuant to state law to issue obligations on behalf of
the unit to accomplish a public purpose of the unit.

The authorization must specify the public purpose of

the governmental unit on behalf of which the authority
is authorized to issue obligations and also must create
the authority or provide that the governmental unit may
create the authority. The authority must be created

and operated solely to accomplish a public purpose of
the governmental unit.

The proposed amendment requires a closer connection
between the authority and the governmental unit including
control of the authority®"s board and organizational or
supervisory control over the authority of the governmental
unit.

AS 29.59 was drafted to respond to the threshhold requirements
of the then-proposed federal regulation changes, namely, the
requirement that the public agencies be specifically authorized
in applicable state law, that they be authorized to undertake
or fulfill a public purpose, that the public purpose for

which authorized be specified, and that the grant of authority
represent a grant for only the accomplishment of that public
purpose.

The stringent requirements of the regulations proposed by
the Treasury were not adopted.- Rather, former provisions of
the Code of Federal Regulations relating to tax-exempt
interest paying obligations were substantially continued.

The current law on the subject appears to be this --
The applicable statute is 26 USC 103(a):

(a) GENERAL RULE. Gross income does not include
interest on --

(1) the obligations of a State, a Territory, or a
possession of the United States, or any political
subdivision of any of the foregoing, or of the District
of Columbia;.
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The statutory exemption embraces debt obligations of local
governments, whether issued "directly"” or "indirectly," that
is, through the use of a public corporation as agent:

Obligations issued by or on behalf of any State or
local governmental unit by constituted authorities
empowered to issue such obligations are the obligations
of such a unit.

and

The term "political subdivision”, for purposes of
this section [26 CFR &1.103-1], denotes any division of
any State or local governmental unit which is a municipal
corporation or which has been delegated the right to
exercise part of the sovereign power of the unit. !

26 CFR §1.103-1(b).
I

Your first question - whether the same concerns which
prompted introduction and enactment of the legislation in
1976 are still of concern -- 1is probably better answered in
tiie negative. The stringent requirements which the Treasury
was suggesting in the amendments and changes mentioned
earlier in this monograph have not been adopted and are not
now under active consideration. Assuming that the principal
factor motivating HB 674"s introduction in the 1976 session
was to obviate anticipated challenges to the authority of
agencies or corporations established by local governments 1in
Alaska to issue tax-exempt obligations for the benefit of
the local government -- and I think it is a fairly good
assumption -- the apparent urgency of the situation then
docs not control or affect events now.

The answer to the first part of your second question, insofar
as it applies to tax-exempt obligations in general (exclusive
of the problems of the use of industrial development bonds),

is likewise "no." The Treasury, 1in 1976, did not adopt the
regulations as contemplated at that time; the existing body
of regulation -- including, of course, revenue rulings and

the body of case law -- has been continued forward with few

substantive changes.
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Your third question departs from further examination of
applicable regulations of the IRS. It presents the question
of whether there is a state constitutional "check™ on the
establishment of public corporations or agencies by Alaska
municipalities to undertake public purposes. Your question
cites the general statement of policy contained in Article X,
sec. 1 of the state constitution, which recounts the philosphy
underlying the existing local government article:

The purpose of this article is to provide for maximum
local self-government with a minimum of local govern—
ment units , and to prevent duplication of tax-l« vying
jurisdictions. A liberal construction shall be given
to the powers of local government units.

The reference to "units"™ 1in this section is unusual -- the
term appears nowhere else in the article. The next following
section, section 2, describes the requirement that "all

local government powers . . . be vested in boroughs and
cities,"” to the exclusion of any other kind or species of
local authority having the very important power of taxation.
By virtue of the interposition of the phrase "powers of

local government units"™ in section 1 and the requirement
imposed by section 2 that full local government powers

devolve only upon boroughs and cities, and based upon the
transcript and record of proceedings of the constitutional
convention, | conclude that the use of the word "units" 1in

the first section was intended to embrace only the two

general types of local government authorized. It was not
thought that the limitation would apply to the establishment
of mechanisms by the local government units themselves after
they were incorporated. Quite the contrary: the powers of
local government units were intended to bo liberally construed
(Art.X, sec. 1), and the authority of a political subdivision
to establish a public enterprise or public corporation 1in
furtherance of legitimate public purposes is at least alluded
to in Article 1IX, sec. 11, and appears there and in commentary
in the record of the constitutional convention without
restriction as to number or kind of agency. In short, 1
believe that the state constitutional provision enunciating

a policy of a "minimum of local government units"™ may not be
understood to be a limitation on the use of public enterprises
or corporations -- public agencies, generally -- to supplement
direct provision of public services by local governments.
Other circumstances or conditions may compel that conclusion:
the constitutional provision cited, in my opinion, does not.
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Your concluding query requires examination of tax-levying
authority under AS 29.59 and existing limitations on the
authority of local governments to levy property taxes. The
tax limitations of AS 29.53.050 appear to be inapplicable to
taxes of a public corporation or similar public agency
established by a municipality under authority granted by

AS 29.59. There 1is no direct relationship between the two
statutory provisions mentioned such that the limitations
section of AS 29.53.050 need be extended and made applicable
to public agencies. The grant of authority set out 1in

AS 29.59 does not extend to the public corporation or similar
instrumentality the right to levy taxes. That right 1is
limited, by the state constitution, to the levy and collection
by cities and boroughs only. Thus, the right of the public
corporation to issue obligations on behalf of the municipality
for public purposes, if understood as having the effect of
using the public corporation as a "front" for the municipality,
cannot circumvent the limitation on delegation of taxing
authority only to cities and boroughs, requiring the municipality
to raise necessary revenues to pay off obligations of the
corporation within the general limitation of AS 29.53.
Similarly, 1if the right granted be seen as one by which a
public corporation 1is authorized to issue its obligations

for public purposes in furtherance of the responsibilities

of municipalities, the grant of authority does not carry

with it the right to levy and collect taxes for the purpose,
and concern about conflict with AS 29.53 1is unfounded. (The
latter is analogous, at the local level, to the relationship
between the State and ASHA, a public corporation: ASILA

bonds are strictly revenue bonds; ASILA is not authorized to
offer obligations on the strength of the full faith and

credit of the people of Alaska, nor is the State legally
obliged to bail ASHA out of any financial embarrassments.)

In summary, 1in no instance can | conceive of a public corporation
established under AS 29.59 having a valid argument on which

to enforce a levy in excess of that provided for generally

in statute.

v

I do not want to leave points 1 and 2 of this paper without
mentioning two other matters:

While it is true, of course, that the failure of the IRS to
adopt the regulations proposed in early 1976 constitutes a
change of circumstance over the intervening two-year period,
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it is equally true that, apart from AS 29.59, there 1is no
generally applicable provision by which a city or borough is
granted authority to establish a corporation or instrumentality
to use as an agent in the issuance of debt obligations on
its behalf. I am not aware that any Alaska municipality has
placed reliance on the provision in the two years it has
appeared in the statutes. Repeal of the provision, or even
non-alteration, probably poses no problem. However, though
AS 29.59 was drafted and enacted under circumstances quite
different than those presently known, to the extent that a
clear statement f authority for the establishment of a
corporation for the purposes indicated is desirable, the
provision does serve that purpose. The committee will, of
course, enunciate the policy: I did not want to leave the
impression that, because circumstances have changed, the
statute no longer serves a useful role.

Secondly, 1 want to caution that this memo is not intended
to address or suggest disposition of the issues which
surround the very complicated subject of tax treatment of
the interest earned on industrial development bonds. (In
requesting your questions 1in writing, | wanted to try to
assure that the questions could be answered in a manner
which did not require extended treatment of the handling of
industrial development bonds, a relatively more common means
of involving public purpose financing through the intermediary
of a public corporation, but one which 1is, in terms of tax-
exempt eligibility, far more complicated.) The tax-exempt
status of industrial development bonds -- defined, generally,
as bonds whose proceeds are used in an activity engaged in
for profit by other than a governmental unit or other than
an organization exempt from tax (i.e. corporations with
nonprofit status under &501(c)(3)) and on which either the
payment of the principal and interest is secured in whole or
in part by property to the payments received from the
property are pledged for the payment of principal and
interest -- is subject to far more extended and extensive
limitations that those of bonds which would be issued by
public corporations or instrumentalities whose existence is
authorized under AS 29.59.

I trust that this fully responds to your questions.
JBCrjpd

Attachment



IITEHOR-AIJDUH February 16, 1970

SUBJECT: Brief history of AS 29.59
T0: Representative Nels A. Anderson, Jr.
FRO. - John B. Chenoweth

Legislative Counsel

Ky recollection of the circumstances relating to the adoption and taking
effect of the bill embodying this provision is this:

In mid-session of 197G, Bob Dupere called to the attention of the Senate
Community and Regional 71:fairs Coi.mi.ttee the proposal by the IRS to
tighten regulations defining the tax-exempt status of public corporations.
Dupere has, of course, a verbing knowledge of municipal finance with
respect to Alaska"s local governments, and appreciated the potential
problems that would have been presented under tho particular changes

then under consideration by the IRS. His suggestion to meet the problems
was to make clear tliat municipalities had the authority to establish
public corporations for carrying out specific municipal purposes, to
protect tlie tax-exempt status (insofar as that was possible) of these
creatures in the event local governments determined to mako use of

public corporations to meet public xnirposes or needs. At the time, as |
recall, tlie possibility of establishment of a public corporation for
hospital care was under active consideration, as, | think, was the
proposal to use municipal authority to provide public services to major
industrial users.

At any rate, the bill was drafted and presented. Committee members
endorsed the attachment of the provision to a bill offered by the governor
making technical amendments to the existing authority of tho Alaska
Municipal Bond Dank Authority. I do not recall whether tlie provision

v/as added on to tlie governor®s bill in anticipation of possible veto of
tlie same provision standing alone, or whether it was added because,

on that day, tho governor®s bill happened to present itself as a handy
vehicle. "lhat 5s where it was put - but in redrafting tho bill to

carry the amendment, the draftsman neglected to conform the title..
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The governor signed the bill into law. However, 1in a ir.ost unusual move,
his transmittal letter to the Legislature pointed out tho problem posed
by the failure to limit the bill to one subject and to conform the title
to the substantive provisions of the amended bill:

"1 have signed the following bill and am transmitting the enrolled
and engrossed copies to the Lieutenant Governor % Office for
permanent filing:

SENATE COMMITTEE SUBSTITUTE FOR
COMMITTEE SUBSTITUTE FOR
ROUSE BILL 110. 674
amended Senate (Chapter 56, SLA 1976)

Even though 1 have signed this bill into law, | have been advised
by the Attorney General that the inclusion of Sec. 4 in the bill
violates Article 11, Section 13 of tho Alaska Constitution. This
provision requires that trills are to be confined to one subject and
the C the subject be expressed in the title. Accordingly, the
Attorney General has advised that Sec- 4 of the bill is void and of
no effect.

I am bringing this matter of the Attorney General®s advise (sic) t'oyour
attention so that those legislators who were relying on Sec. 4 to
accomplish some objective may b" notified as to its probable effect.
Those legislators nay then want to take appropriate actj.on such as
introducing new legislation to cover tlie subject set forth in

Sec. 4 of the bill."

1976 House Journal, at p. 1280.

I have to question why tlie Attorney General determined that only section 4
of the legislation, that section adding what is now AS 29.59, wan "void
and of no effect™ - why, in fact, the entire bill was not tainted with
the same objection - and whether, for that reason, the opinion rendered
to the governor is correct. Nevertheless, it is the closing paragraph
of the governor s transmittal letter which tho provision designated
"*Sec. 13" in the original version of H3 403 is intended to address.

't
Assuming that tlie governor 3 statement, based on the attorney general’3
cidvico, is correct, then it seems that you have two courses open:
Repeal AH 29.59 or re-enact it, with or without substantive amendment.
At least as to any municipality which may have acted in reliance on the
section, or which may In the future, | think it desirable, in response
to tlie governor ® invitation, that the legislature act, for inaction
only maintains the "cloud™ on AS 29.59 first pointed out in the aliove-
cited transmittal letter.

JT;C:jpd
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