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S E C T IO N  3 ;  D e l e t e  a f t e r  t h e  e n d  o f  t h e  s e c o n d  s e n t e n c e  t h e  p h r a s e ,

"and shall itself take such corrective action within ninety days."

This phrase has no meaning, since it is the obligation of the state to 

carry out the provisions of the federally approved State Implementation 

Plan as it applies w ithin a local program jurisdiction. If a local 

program fails to carry out its responsibilities, then the department 

will automatically take w h a t e v e r  remedial actions are necessary to 

keep the plan from being disapproved and potential sanctions applied 

by the federal government.

The last sentence in Section 3 is inconsistent with the earlier stated 

intent to get any defined deficiencies corrected w ithin ICO days. To 

correct this inconsistency w e  suggest the last sentence in Section 3 

be modified as follows:

"The department shall, during the 180 days specified, work actively 

with the municipality or district furnishing financial, technical 

and manpower resources to assist in correcting any deficiencies 

identified through Section 220(b)."

SECTION 6: As written, approval of the State Implementation Plan by

the federal Environmental Protection Agency would be jeopardized by 

allowing a local, program to carry out the permitting function for large 

new emission sources, unless the state has some recourse to reviewing 

and enforcing those permits which are delegated. To remove this cioubt, 

and to insure that a local permit program consistently meets the 

requirements of the federal Clean Air Act Amendments of 1977, we suggest



1. After the words "if the municipality or district ha., established" 

add:

"and the department has a p p r o v e d ," regulations and p r o c e d u r e s ...."

2. After the end of Section 6 add the following:

"Prior to the issuance of a permit for a source which 

would require the same issuance of a permit under 18 AAC 50 

if a local program were not approved, the district or municipality 

shall forward its proposed permit: together wit h  all supporting 

documentation. If, w i t h i n  30 days of receipt of the proposed 

permits and supporting material the department objects to 

the issuance of the permit on the ground that granting the 

permit is likely to result in a violation of ambient air or 

emission standards, the district or municipality m ay not issue 

the permit. The district or municipality may not issue a 

permit within the review period provided by this section."

"Nothing in this section, or in any approval of a district 

or municipal program may be construed as deminishing the 

department's authority with regard to any violation of any 

ambient air or emission standard established by the department 

by any source within a district or municipality with an approved 

program. A violation of an ambient air or emission standard 

established by the department by a source w ithin a district 

or municipality with a program approved under this section 

remains a violation of this chapter notwithstanding department 

approval, and a v iolation of a permit issued by a district or 

municipality with an approved program shall be deemed a violation 

of a permit issued by the department for purposed of this chapter."
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* S e c t i o n  1. T h e  s u m  of  $ 9 , 7 0 0 , 0 0 0  is a p p r o p r i a t e d  to 
t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  for 
the p u r p o s e  o f  c o n s t r u c t i n g  a N o r t h / S o u t h  r u n w a y  a t  the 
A n c h o r a g e  I n t e r n a t i o n a l  A i r p o r t .  T h e  s o u r c e s  o f  t h i s  a p p r o­
p r i a t i o n  a r e  as fo l l o w s :

I n t e r n a t i o n a l  A i r p o r t  R e v e n u e  F u n d  $ 7 0 0 , 0 0 0

F e d e r a l  r e c e i p t s  9 , 0 0 0 , 0 0 0

* S e c t i o n  2. In t h e  e v e n t  t h a t  l e g a l  a c t i o n  p r e c l u d e s  the 
u s e  o f  F e d e r a l  f u n d s  for the p r o j e c t  t h e n  the s u m  o f  $ 5 , 0 0 0 , 0 0 0  
is a p p r o p r i a t e d  f r o m  the A l a s k a  I n t e r n a t i o n a l  A i r p o r t s  R e v e n u e  
F u n d  to the D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  
fo r  t h e  p u r p o s e  o f  c o n t i n u i n g  c o n s t r u c t i o n  of  t h e  N o r t h - S o u t h  
r u n w a y  at  t h e  A n c h o r a g e  I n t e r n a t i o n a l  A i r p o r t .

V' ‘ Jr
* S e c t i o n  3. T h e  a l l o c a t i o n  o f  f u n d s  u n d e r  sec. 2 of  this 

A c t  is s u b j e c t  to r e i m b u r s e m e n t  to the A l a s k a  I n t e r n a t i o n a l  
A i r p o r t s  R e v e n u e  F u n d  by the D e p a r t m e n t  o f  T r a n s p o r t a t i o n  and 
P u b l i c  F a c i l i t i e s  u p o n  r e c e i p t  of f u n d s  d e s i g n a t e d  for t h i s  
p r o j e c t  f r o m  the F e d e r a l  A v i a t i o n  A d m i n i s t r a t i o n .

* S e c t i o n  4. T h e  u n e x p e n d e d  a n d  u n o b l i g a t e d  p o r t i o n  o f  the 
a p p r o p r i a t i o n  m a d e  b y  sec. 2 o f  this A c t  l a p s e s  D e c e m b e r  31, 19 7 8  
i n t o  t h e  A l a s k a  I n t e r n a t i o n a l  A i r p o r t s  R e v e n u e  Fund.

* S e c t i o n  5. T h i s  a c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  
w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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B Y  T H E  C O M M U N I T Y  A N D
IN T H E  H O U S E  R E G I O N A L  A F F A I R S

C O M M I T T E E

C S  F O R  H O U S E  BILL NO. 190 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  BILL

For an Act entitled: "An Act relating to municipal air

control programs; a n d  providing 

for an effective date."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :  

♦Section 1. A S  <16.03.220(a) is a m e n d e d  to read:

(a) If a municipality or district authorized to 

establish or participate in an air pollution control 

program under secs. 210(a) or (cl) of this chapter fails 

to establish a program within the time specified, or if 

the department has reason to believe that a n  air pollution 

control program in force under that section is inadequate 

to prevent and control air pollution in the jurisdiction 

to which the program applies, or that the p r o g r a m  is 

being administered in a manner inconsistent with the 

requirements of this chapter x the department shall, 

within 45 days after giving written [ F O L L O W I N G  45 D A Y S ]



notice setting out its reasons, conduct a hearing on 

the matter.

♦Section 2. A S  46.03.220(b) is repealed a n d  reenacted 

to read:

(b) If, after the hearing, the department determines 

that any of the deficiencies enumerated in (a) of this 

section exist, it shall provide the municipality or

district a written statement setting out the nature of 

the deficiencies and describing the necessary action to 

be taken. T h e  determination of the department shall be 

provided to the municipality or district within 45 days 

of the h e a u n g ,  and the municipality or district shall 

have a reasonable period of time to initiate corrective 

action. O n c e  initiated, corrective acLion must be 

completed within 100 days.

♦Section 3. A S  46.03.220(c) is a m e n d e d  to read:

(c) If the municipality or the district set up 

under sec. 210(a) or (d) of this chapter remedies the 

deficiencies described in the statement provided b y  the 

d epartment under (h>) of this section, the d epartment 

shall immediately approve the program or partially 

approve such program to the extent such d eficiencies 

h ave been remedied. If the municipality or the district 

fails to initiate ( T A K E J  the necessary corrective 

action within the time specified the department shall 

administer in the municipality or district all of the
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regulatory provisions of this chapter and shall itself

take such corrective action within ninety d a y s . T h e

department shall w o r k  directly with the municipality or

district furnishing financial, technical, and m a n p o w e r

resource.-- until such time the deficiencies described in

the statement have been corrected and the department

approves the pollution control program of such municipality

21 district." [ T H E  D E P A R T M E N T ' S  A I R  P O L L U T I O N  C O N T R O L

P R O G R A M  S H A L L  T H E N  S U P E R S E D E  M U N I C I P A L  A I R  P O L L U T I O N

O R D I N A N C E S ,  R E G U L A T I O N S ,  A N D  R E Q U I R E M E N T S  IN T H E  A F F E C T E D

J U R I S D I C T I O N . ]

♦Section 4. A S  46.03.220 is amended by adding n e w  

subsections to read:

(g) T h e  provisions of (a) - (c) a n d  (h) of this 

section are applicable to an application for program 

approval submitted by a municipality or district under 

section 210(a)(4) of this chapter.

(h) If action by the department is unlawfully 

withheld or unreasonably withheld under this section, 

the superior court m a y  compel the department to initiate 

action.

♦Section 6 . T h e  department shall review applications 

for approval of an air pollution control program submitted 

b y  a municipality or district and pending on the effective 

date of this Act. It shall, within 45 days of the receipt of 

application for approval, provide written notice to the

3



municipality or district of the deficiencies in the application 

submitted or grant approval to the program. T h e  provisions 

of A S  46.03.220 as hereby amended, are applicable to review 

of applications submitted a n d  subject to review b y  the 

department under this section.

♦Section 6 . A S  46.03.160 shall be a m e n d e d  by adding a 

n e w  subsection (6) to read as follows:

(6) Notwithstanding other provisions of sections 

140-170 of this chapter, no air contaminant source 

shall be required to obtain a permit to operate from 

both the department and a municipality or district 

established under section 210(a) if the municipality or 

district has established regulations equal to or more 

stringent than the department applicable to such air 

contaminant source, in which case such source shall be 

required to obtain a permit to operate from only the 

municipality or district.

♦Section 7.' This Act takes effect immediately in 

accordance with A S  01.10.070(c).
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C S  F O R  H O U S E  BILL NO. 190 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  BILL

For an Act entitled: A n  Act relating to municipal air

control programs; and providing 

for an effective date."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :  

^Section 1. A S  46.03.220(a) is a m e n d e d  to read:

(a) If a municipality or d istrict authorized to 

establish or participate in an air pollution control 

program under secs. 210(a) or (d) of this chapter fails 

to establish a program within the time specified, or if 

the department has reason to believe that an air pollution 

control program in force under that section is inadequate 

to prevent and control air pollution in the jurisdiction 

to which the program applies, or that the program is 

being administered in a manner inconsistent with the 

requirements of this chapter , the department shall, 

within 45 days after giving written [ F O L L O W I N G  45 D A Y S ]
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notice setting out its reasons, conduct a hearing on 

the matter.

^Section 2. A S  46.03.220(b) is repealed a n d  reenacted 

to read:

(b) If, after the hearing, the department determines 

that any of the deficiencies enumerated in (a) of this 

section exist, it shall provide the municipality or

die' :t a written statement setting out the nature of 

the deficiencies and describing the necessary action to 

be taken. T h e  determination of the department shall be 

provided to the municipality or district within 45 days 

of the hearing, and the municipality or district shall 

have a reasonable period of time to initiate corrective 

action. O n c e  initiated, corrective action m u s t  be 

completed within 180 days.

^Section 3. A S  46.03.220(c) is a m e n d e d  to read:

(c) If the municipality or the district set u p  

under sec. 210(a) or (d) of this chapter remedies the 

d e ficiencies described in the s tatement provided by the 

de partment under (b) oJ[ this section, the department 

shall immediately approve the program or p a r tially 

approve such program to the extent sucu deficiencies 

have been r e m edied. If the municipality or the district 

fails to initiate [ T A K E ]  the necessary corrective 

action within the time specified the department shall 

administer in the municipality or district all of the

2



regulatory provisions of this chapter and shall itself

take such corrective action within ninety d a y s . T h e

department shall w o r k  directly with the municipality or

district furnishing financial, technical, arH m a n p o w er

resources until such time the d eficiencies bribed in

the statement have been corrected and the department

approves the pollution control program of such municipality

or district. 11 [ T H E  D E P A R T M E N T ' S  A I R  P O L L U T I O N  C O N T R O L

P R O G R A M  S H A L L  T H E N  S U P E R S E D E  M U N I C I P A L  A I R  P O L L U T I O N

O R D I N A N C E S ,  R E G U L A T I O N S ,  A N D  R E Q U I R E M E N T S  IN T H E  A F F E C T E D

J U R I S D I C T I O N . ]

♦Section 4. A S  46.03.220 is amended by adding n e w  

subsections to read:

(g) T h e  provisions of (a) - (c) and (h) of this 

section are applicable to an application for program 

approval submitted b y  a municipality or district under 

section 210(a)(4) of this chapter.

(h) If action by  the department is unlawfully 

withheld or unreasonably withheld under this section, 

the superior court m a y  compel the department to initiate 

action.

♦Section 5. T h e  department shall review applications 

for approval of an air pollution control program submitted 

b y  a municipality or district and pending on the effective 

date of this Act. It shall, within 45 days of the receipt of 

application for approval, provide written notice to the

3



municipality or district of the deficiencies in the application 

submitted or grant approval to the program. T h e  provisions 

of A S  46.03.220 as hereby amended, are applicable to review 

of applications submitted and subject to review b y  the 

department under this section.

♦Section 6 . A S  46.03.160 shall be a m e n d e d  by adding a 

n e w  subsection (6) to read as follows:

(6) Notwithstanding other provisions of sections 

140-170 of this chapter, no air contaminant source 

shall be required to obtain a permit to operate from 

both the department and a municipality or district; 

established under section 210(a) if the municipality or' 

district has established regulations equal to or more 

stringent than the department applicable to such air 

contaminant source, in which case such source shall be 

required to obtain a permit to operate from only the 

municipality or district.

♦Section 7. This Act takes effect immediately in 

accordance with A S  01.10.070(c).
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BY THE COMMUNITY AND
IN THE HOUSE REGIONAL AFFAIRS

COMMITTEE

CS FOR HOUSE BILL NO. 190 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TENTH LEGISLATURE -  FIRST SESSION 

A BILL

For an A c t e n t i t led : "An A c t re la t ing  to municipal a ir

control programs; and p ro v id ing  

fo r  an e ffec t ive  d a te ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

♦Section I. AS 46.03.220(a) is amended to  read:

(a )  I f  a m un ic ipa lity  or d is t r ic t  au tho rized  to

establish o r  pa rt ic ipa te  in an a ir  po llu tion  con tro l 

program unde r secs. 210(a) o r (d )  o f th is  chap te r  fails 

to estab lish a program w ith in  the time spec if ied , o r  i f  

the departm ent has reason to believe that an a ir  po llu tion  

contro l program .n force under th a t section is inadequate 

to p re v e n t  and contro l a ir  po llu tion in the ju r is d ic t io n  

to which the program applies, or tha t the program  is 

being administered in a manner incons is ten t w ith  the 

requirem ents of th is chapter x  the departm ent sha ll, 

w ith in  45 days a fte r  g iv in g w r it te n  [FOLLOWING 45 DAYS]



notice se tt ing  ou t its  reasons, conduct a hea r ing  on 

the  m atte r.

^Section 2. AS 46.03.220(h) is repealed and reenacted 

to read:

(b )  I f ,  a fte r  the hear ing , the depa rtm en t determines 

th a t  any o f the deficiencies enumerated in (a )  o f th is  

section e x is t ,  i t  shall p rov ide  the  m u n ic ip a l i ty  or

d is t r ic t  a w r it te n  statement se tt ing  ou t the n a tu re  of 

the  defic iencies and describ ing  the  necessary action to 

be taken . The determ ination o f the  departm en t shall be 

p rov ided  to the  m un ic ipa lity  o r d is t r ic t  w ith in  45 days 

o f the  hear ing , and the m un ic ipa li ty  o r  d is t r ic t  shall 

have a reasonable period o f time to in i t ia te  c o r re c t iv e  

a c t io n .

^Section 3. AS 46 .u3.220(c) is amended to  read:

(c )  I f  the m un ic ipa lity  o r  the d is t r ic t  set up 

u nde r sec. 210(a) o r  ( d )  o f th is  ch ap te r  remedies the 

defic iencies described iri the statement p ro v id e d  by  the 

departm ent under subsection ( b ) , the  departm en t shall 

immediately approve the program o r  p a r t ia l ly  approve 

such program to the ex ten t such de fic ienc ies have been 

remedied. J_f the m un ic ipa lity  o r  the d is t r ic t  fa ils  to 

take  the necessary co rrec t ive  action w ith in  J80 days
•/

a f te r  rece ip t o [ the w r it te n  statement re fe r re d  to in 

subsection ( b ) ,  [THE TIME SPECIFIED] the departm ent 

shall adm in ister in the m un ic ipa l i ty  o r  d is t r ic t  all of

2



the reg u la to ry  prov is ions of th is  chap te r [and shall 

i ts e lf  take such co rrec t ive  action w ith in  n in e ty  daysj  

f The departm ent shall work active ly  w ith  th e  m un ic ipa lityy
o r d is t r ic t  fu rn is h in g  > .nancia l, te ch n ica l, and ...onpower 

resources u n t i l  such time the defic iencies described in

the  statement have been corrected and the departm ent 

approves the po llu tion  control p ro g ram of such m un ic i­

p a l i ty  o r d is t r ic t . "  [THE DEPARTMENT'S AIR POLLUTION 

CONTROL PROGRAM SHALL THEN SUPERSEDE MUNICIPAL AIR 

POLLUTION ORDINANCES, REGULATIONS, AND REQUIREMENTS IN 

THE AFFECTED JU R ISD IC TIO N .]

^Section 4. AS 46.03.220 is amended by  repealing 

subsection ( f )  and by  adding new subsections to read:

( f )  The prov is ions of ( a ) - - ( g )  o f th is  

section are applicable to an application fo r  program 

approval submitted by a m un ic ipa lity  o r  d is t r ic t  under 

section 210(a)(4) o f th is chapter.

(g )  I f  action by the departm ent is un law fu lly  

w ithhe ld  o r unreasonably w ithheld unde r th is  section, 

the superio r co u r t  may compel the departm ent to in it ia te  

a c t ion .

^Section 5. The department shall rev iew  applications

fo r approval of an a ir  po llu tion  control program submitted

by a m un ic ipa lity  o r d is t r ic t  a fte r  the e ffec t ive  date of

th is  Act o r  pending on the  e ffective  date oT th is  A c t. It  
—   -

shall, w ith in  45 days o f the receipt of application  fo r

3



a pprova l, p ro v ide  w r i t te n  notice to the m un ic ipa l i ty  o r  

d is t r ic t  of the defic iencies in the application subm itted  or 

g ra n t  approval to the program. The p rov is ions  o f AS 46.03.220 

as hereby amended, are applicable to review  of applications 

submitted and sub ject to review by  the departm ent under th is 

section.

^Section 6. AS 46.03.160 shall be amended b y  adding a 

new subsection ( i )  to read as follows:

( i )  Notw iths tand ing  o ther p rov is ions  o f  sections 

46.03.140--.230 o f th is  chapte r, no a ir contam inant source 

shall be requ ired  to obtain a perm it to operate from both 

the departm ent and a m un ic ipa lity  or d is t r ic t  hav ing  an 

approved a ir  po llu tion  contro l program unde r section 210(a) 

o r  ( d )  i f  the m un ic ipa l i ty  or d is t r ic t  has estab lished | I

regu la tions equal to or more s tr in g e n t than the departm ent 

applicable to such a ir  contaminant source, in which case 

such source shall be requ ired  to obtain a perm it to operate 

from on ly  the m un ic ipa li ty  o r  d is t r ic t .

^Section 7. T h is  Act takes e ffect immediately in 

accordance w ith  AS 01.10.070(c).
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M a r c h  28, 1978

S E N A T E  C O M M U N I T Y  A N D  R E G I O N A L

A F F A I R S  C O M M I T T E E  M E E T I N G

P r e s e n t :  S e n a t o r s  O r s i n i ,  F e r g u s o n ,  W i l l i s  a n d  H a c k n e y .  Lynn
W e g e n e r ,  D-- " r t m e n t  of C o m m u n i t y  and R e g i o n a l  A f f a i r s ;
O r e n  P o m e r  )epartment of C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s ;  
T o m  H a n n a  p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n ;
J e r r y  Re. nd, D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n .

A b s e n t : S e n a t o r  S u m n e r

S E N A T E  B I L L  430

T h e  p r o p o s e d  d r a f t  for SB 430 v/as d i s c u s s e d  in l a s t  w e e k ' s  c o m m i t t e e  
m e e t i n g .  C h a i r m a n  O r s i n i  s t a t e d  the o n l y  d i f f e r e n c e  in the p r o p o s e d  
d r a f t  is t h a t  it p u t s  a $190 m i l l i o n  c e i l i n g  on the r e v e n u e  b o n d s  
w h i c h  is the s a m e  a s  the c e i l i n g  ori the g e n e r a l  o b l i g a t i o n  bonds.
C h a i r m a n  O r s i n i  s t a t e d  th a t  the C o m m i t t e e  w a s  a c t i n g  c o n s e r v a t i v e l y  
by  p u t t i n g  a c e i l i n g  o n  r e v e n u e  bonds. He e x p l a i n e d  that the r e a s o n  
w a s  to see h o w  the p r o g r a m  w o r k s  w i t h  r e s p e c t  to r e v e n u e  b o n d s  for 
v/hich the s t a t e  a n d  m u n i c i p a l i t i e s  had no p r i o r  e x p e r i e n c e .  S e n a t o r  
F e r g u s o n  m o v e d  that the c o m m i t t e e  a d o p t  the CS for SB 430. T h e r e  
v/as no o b j e c t i o n .  S e n a t o r  F e r g u s o n  then m o v e d  that the c o m m i t t e e  
m o v e  o u t  SB 430 w i t h  a DO PASS r e c o m m e n d a t  ion. TI. ’re wa s  no o b j e c t i o n .
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L y n n  W e g e n e r ,  A d m i n i s t r a t i v e  D i r e c t o r  Cor the D e p a r t m e n t  of C o m m u n i t y  
a n d  R e g i o n a l  A f f a i r s ,  e x p l a i n e d  the n e c e s s i t y  o f  the bill, lie s t a t e d  
that the b i l l  t a k e s  fund/ fr o m  the FY 78 s e n i o r  c i t i z e n s  r e n t e r s  p r o ­
g r a m  a n d  p u t s  it to c o v e  short-fa.lls in the s e n i o r  c i t i z e n s  p r o p e r t y  
tax e x e m p t i o n  p r o g r a m ,  the s e n i o r  c i t i z e n s  s p e c i a l  a s s e s s m e n t  p r o g r a m  
a n d  t h e  N a t i o n a l  F o r e s t  r e c e i p t s .  At that time, the c o m m i t t e e  q u e s t i o n e d  
w h e t h e r  the a c t i o n  b y  the D e p a r t m e n t  in s e e k i n g  a n  a p p r o p r i a t i o n  
a d j u s t m e n t  w a s  the p r o p e r  p r o c e d u r e  a n d  a s k e d  i n s t e a d  if a R e v i s e d  
P r o g r a m  r e q u e s t  w o u l d  not h a v e  b e e n  m o r e  a p p r o p r i a t e .  Mr. W e g e n e r  
r e p l i e d  t h a t  h i s  d e p a r t m e n t  h a d  b e e n  a d v i s e d  by the O f f i c e  of B u d g e t  
a nd M a n a g e m e n t  to s e e k  the t r a n s f e r  of f u nds to Lhe s e n i o r  c i t i z e n s  
t a x  e x e m p t i o n  p r o g r a m  by m e a n s  of a n  a p p r o p r i a t i o n  a d j u s t m e n t .  It 
v/as a l s o  b r o u g h t  o u t  i n  t e s t i m o n y  th a t  the t r a n s f e r  o f  $ 2 5 , 0 0 0  to the 
a g r i c u l t u r a l  l a n d  e x e m p t i o n  a c c o u n t  w a s  rio l o n g e r  n e c e s s a r y  and that 
S e c t i o n  4 o f  the b i l l  s h o u l d  t h e r e f o r e  be d e l e t e d .  T h i s  a c t i o n  w o u l d  
a c c o r d i n g l y  r e d u c e  the g e n e r a l  fund f i g u r e  in S e c t i o n  7 f r o m  $ 4 2 , 6 6 1 , 5 0 0  
to $ 4 2 , 6 3 6 , 5 0 0 .  S e n a t o r  F e r g u s o n  m o v e d  that the c o m m i t t e e  pass the 
b i l l  o u L  w i t h  a N O  R E C O M M E N D A T I O N .  C h a i r m a n  O r s i n i  s u g g e s t e d  the 
c o m m i t t e e  s e n d  a l e t t e r  to the J u d i c i a r y  c o m m i t t e e  a d v i s i n g  t h e m  o f  
t he f a c t s  b r o u g h t  o u t  by the t e s t i m o n y  and s u g g e s t  the a m e n d m e n t s  to 
the l a n g u a g e  of  the bill. T h e r e  w a s  no o b j e c t i o n .
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C h a i r m a n  O r s i n i  s t a t e d  t h a t  the i n t e n t  w a s  to h a v e  a d i s c u s s i o n  o n  the
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b i l l  b e f o r e  t h e  c o m m i t t e e  p a s s e d  it o u t  b e c a u s e  o f  the c o n f u s i n g  
d e v e l o p m e n t s  r e g a r d i n g  this bill.

J e r r y  R e i n w a n d , D e p u t y  C o m m i s s i o n e r  o f  the D e p a r t m e n t  o f  E n v i r o n m e n t a l  
C o n s e r v a t i o n  a n d  T o m  H a n n a , a l s o  f r o m  the D e p a r t m e n t  of  E n v i r o n m e n t a l  
C o n s e r v a t i o n ,  p r e s e n t e d  t e s t i m o n y .  Mr. R e i n w a n d  c o m m e n t e d  o n  s o m e  
p o t e n t i a l  p r o b l e m s  th a t  m a y  be c a u s e d  by the b i ll. He n o t e d  that 
t h e  b a s i c  r e a s o n  b e h i n d  the b i l l  v/as th a t  C o o k  I n l e t  A i r  R e s o u r c e  
M a n a g e m e n t  D i s t r i c t  v/anted to g e t  rid of o v e r l a p p i n g  p r o g r a m s  a n d  
d u p l i c a t i o n  of  a u t h o r i t y .  T h e  C I A R M D  w o u l d  l i k e  to h a v e  the a u t h o r i t y  
t o  i s s u e  p r e v e n t i o n  of s i g n i f i c a n t  d e t e r i o r a t i o n  p e r m i t s  i n s t e a d  of 
t h e  s t a t e  i s s u i n g  them. Mr. R e i n w a n t  s t a t e d  t h a t  t h ere p r o b a b l y  
w o u l d  n o t  be a n y  p r o b l e m  a u t h o r i z i n g  the p e r m i t  p r o g r a m  to be t r a n s­
f e r r e d  to them. He  a l s o  s t a t e d  that the r e a s o n  it had not b e e n  d o n e  
to d a t e  w a s  b e c a u s e  the D e p a r t m e n t  h a d  not r e c e i v e d  an a p p l i c a t i o n  
f r o m  the C I A R M D  r e q u e s t i n g  this. Mr. R e i n w a n d  s t a t e d  that the 
D e p a r t m e n t  d i d  h a v e  s o m e  d r a w b a c k s  a b o u t  d o i n g  this. He  s t a t e d  that 
if  t h e  C I A R M D  w a s  to i s s u e  a p e r m i t  that w o u l d  v i o l a t e  the s t a t e ' s  
r e g u l a t i o n s ,  E P A  c o u l d  i m p o s e  s a n c t i o n s  ta k i n g  a w a y  all p l a n n i n g  
m o n e y  a n d  c u t t i n g  o f f  p r o g r a m  g r a n t  mo n e y .  He e x p l a i n e d  th a t  the 
s t a t e  h a s  a n  i n t e r e s t  to m a k e  s u r e  that in a s i t u a t i o n  s u c h  as this 
t h e r e  s h o u l d  be  s o m e  k i n d  o f  s t a t e  o v e r s i g h t  r e s p o n s i b i l i t y .  T h e  
D e p a r t m e n t  h a d  s u b m i t t e d  s o m e  r o u g h  d r a f t  a m e n d m e n t s  for the bill 
to p r o v i d e  for s t a t e  o v e r s i g h t .

C h a i r m a n  O r s i n i  a s k e d  if Mr. R e i n w a n d  w o u l d  r e v i e w  the bill and get 
his c o m m e n t s  b a c k  to the c o m m i t t e e  b y  Monday, A p r i l  3, 1978. C h a i r m a n  
O r s i n i  s u g g e s t e d  that the c o m m i t t e e  w o u l d  ha v e  t h o s e  c o m m e n t s  i n c o r­
p o r a t e d  in t o  a d r a f t  b i l l  b e f o r e  a n o t h e r  c o m m i t  tee h e a r i n g .  He a l s o  
s a i d  that a l e t t e r  be sent to C o o k  Inlet. B oard e x p l a i n i n g  to t h e m  
t h a t  u n d e r  e x i s t i n g  l a w  t h e y  m a y  be a b l e  to a p p l y  for the a u t h o r i t y  
to i s s u e  p e r m i t s  a n d  e n c o u r a g i n g  t h e m  to p u r s u e  th i s  p o s s i b i l i t y .

T h e  m e e t i n g  w a s  a d j o u r n e d  at 3:30 p.m.
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P r e s e n t :  S e n a t o r s  O r s i n i ,  W i l l i s  a n d  H a c k n e y ;  R o n a l d  K u c z e k ,  C o o k

I n l e t  A i r  R e s o u r c e s  M a n a g e m e n t  D i s t r i c t ;  D a l e  P. T u b b s ,

K o d i a k  I s l a n d  B o r o u g h ;  B o b  H a r t i g ,  K o d i a k  I s l a n d  B o r o u g h ;

R o n  S w a n s o n ,  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ;  M i k e  S m i t h ,  

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ;  T o m  H a n n a ,  D e p a r t m e n t  o f  

E n v i r o n m e n t a l  C o n s e r v a t i o n ;  J e r r y  R e i n w a n d ,  D e p a r t m e n t  o f  

E n v i r o n m e n t a l  C o n s e r v a t i o n .

A b s e n t :  S e n a t o r s  F e r g u s o n  a n d  S u m n e r

T h e  m e e t i n g  w a s  c a l l e d  t o  o r d e r  a t  3 : 0 5  w i t h  C S H B  1 3 3  a n d  C S H B  1 9 0  
b e f o r e  t h e  C o m m i t t e e .

S C S  F O R  C S  F O R  H O U S E  B I L L  1 3 3  ( K O D I A K )

C h a i r m a n  O r s i n i  s u m m a r i z e d  t h e  l a n d  s i t u a t i o n  i n  K o d i a k .  H e  s t a t e d  

t h a t  K o d i a k  c o n t e n d s  t h e  S t a t e  v/as n e g l i g e n t  i n  t r a n s f e r r i n g  l a n d  t o  

t h e  B o r o u g h ,  w h i c h  t h e  B o r o u g h  h a d  r e c e i v e d  a s  t e n t a t i v e l y  a p p r o v e d  

l a n d .  W h e n  A N C S A  w a s  e n a c t e d ,  t h e  S t a t e  a l l o w e d  t h e  t r a n s f e r  o f  t h e  

t e n t a t i v e l y  a p p r o v e d  b o r o u g h  l a n d  t o  N a t i v e  c o r p o r a t i o n s  a s  p a r t  o f  

t h e  s e t t l e m e n t .  T h e s e  l a n d s  w e r e  o f  p r i m e  q u a l i t y  a n d  t h e  B o r o u g h  

s t a t e s  t h a t  n o  o t h e r  c o m p a r a b l e  l a n d s  a r e  n o w  a v a i l a b l e  t o  t h e  B o r o u g h  

i n  e x c h a n g e  f o r  t h o s e  i t  l o s t  u n d e r  A N C S A .

B o b  M a r t i g ,  R e p r e s e n t i n g  t h e  K o d i a k  I s l a n d  B o r o u g h ,  s t r e s s e d  t h a L

K o d i a k ' s  c o n c e r n  d i d  n o t  c e n t e r  a r o u n d  t h e  a m o u n t  o f  i t s  l a n d  c n t i t  l e­

nient, s i n c e  t h e r e  w a s  s u f f i c i e n t  a c r e a g e  a v a i l a b l e ,  b u t  a r o u n d  i t s  

q u a l i t y .  K o d i a k  w o u l d  b e  w i l l i n g  t o  t a k e  t h e s e  l a n d s  o f  l e s s e r  q u a l i t y  

i f  i t  c o u l d  b e  c o m p e n s a t e d  m o n e t a r i l y  f o r  t h e  p r i m e  L a n d s  t h e  S t a t e  

t o o k  f r o m  it. O t h e r w i s e  t h e  K o d i a k  B o r o u g h  w o u l d  b e  f o r c e d  to e x e r c i s e  

i t s  f i d u c i a r y  r e s p o n s i b i l i t y  a n d  f i l e  s u i t  i n  c o u r t  c h a l l e n g i n g  t h e  

S t a t e ' s  a c t i o n  a n d  u l t i m a t e l y  c a l l i n g  i n t o  q u e s t i o n  n o t  o n l y  t h e  p r e s e n t

m u n i c i p a l  l a n d  s e l e c t i o n  b i l l  b u t  a l s o  A N C S A .

M r. H a r t i g  a n d  D a l e  T u b b s ,  K o d i a k  I s l a n d  B o r o u g h ,  w e n t  o v e r  m a p s  o f  

K o d i a k  i s l a n d  a n d  o u t e r  i s l a n d s  a n d  e x p l a i n e d  to t h e  C o m m i t t e e  m e m b e r s  

w h a t  l a n d s  w e r e  s e l e c t e d ,  w h i c h  v/ere t o p - f i l e d  a n d  w h e r e  w e r e  i n v o l v e d  

i n  c o u r t  s u i t s  i n v o l v i n g  v i l l a g e  s e l e c t i o n s  u n d e r  A N C S A .

M r .  H a r t i g  s t a t e d  t h a t  K o d i a k  i s  c o n f i d e n t  t h a t  i t  c a n  o b t a i n  a t  l e a s t  

1 0 , 0 0 0  a d d i t i o n a l  a c r e s  a n d  p o s s i b l y  a s  m u c h  a s  2 0 , 0 0 0 .  H e  s u m m e d  u p  

K o d i a k ' s  l a n d  p o s s i b l y  l a n d  e n t i t l e m e n t  b r e a k - d o w n  a s  f o l l o w s :  4 , 0 0 0

a c r e s  a l r e a d y  in h a n d ;  1 8 . 0 0 0  a c r e s  t i e d  u p  i n  v i l l a g e  s e l e c t i o n  l i t i ­

g a t i o n ;  3 2 , 0 0 0  a c r e s  t h a t  c o u l d  b e  s e l e c t e d  f r o m  s t a t e - o w n e d  l a n d s ;  

a n d  p o s s i b l y  1 5 , 0 0 0  a c r e s  c u r r e n t l y  u n d e r  C o a s t  G u a r d  o w n e r s h i p .  T h i s  

w o u l d  b r i n g  K o d i a k ' s  m a x i m u m  s e l e c t i o n  p o s s i b i l i t y  t o  7 6 , 0 0 0  a c r e s .

M r .  H a r t i g  s t a t e d  t h a t  h e  c o u l d  n o t  o v e r - e m p h a s i z e  t h e  i m p o r t a n c e  o f  

f i n a n c i a l  c o m p e n s a t i o n  f o r  t h e  l a n d  t a k e n  b y  t h e  S t a t e  s i n c e  i t  w o u l d  

e l i m i n a t e  t h e  n e e d  t o  i n i t i a t e  l i t i g a t i o n  b g t w e e n  N a t i v e s  a n d  n o n -  

N a t i v e s  o n  K o d i a k .  H e  a l s o  s t a t e d  t h a t ,  w i t h o u t  t h e  p r o v i s i o n  o f  

p a y m e n t  i n  l i e u  o f  l a n d ,  K o d i a k  v/ould s e e  n o  n e e d  f o r  t h e  l a n d  s e l e c t i o n  

b i l l .
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(KODIAK)

M i k e  S m i t h , D i v i s i o n  o f  L a n d s ,  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  

r e p l i e d  t h a t  t h e  S t a t e  h a d  n o  c o n t r o l  o v e r  t h e  e n a c t m e n t  o f  A N C S A  

ar.J n o t e d  t h a t  w i t h o u t  A N C S A  t h e r e  w o u l d  a c t u a l l y  b e  2 6 , 0 0 0  f e w e r  

a c r e s  a v a i l a b l e  t o  K o d i a k  f o r  s e l e c t i o n .  Y e t  Kodia). is r e q u e s t i n g ,  

i n  e f f e c t  c o m p e n s a t i o n  f o r  2 6 , 0 0 0  a c r e s  w h e n  t h e r e  w a s  n o  g u a r a n t e e  

t h a t  K o d i a k  w o u l d  h a v e  r e c e i v e d  t h e s e  a c r e s  i f  t h e r e  h a d  b e e n  n o  

A N C S A .  M r .  S m i t h  s t r e s s e d  t h a t  t h e  G o v e r n o r  w i l l  o n l y  a g r e e  t o  a 

m a x i m u m  p a y m e n t  o f  $ 2 0  m i l l i o n  u n d e r  113 1 3 3 ,  a n d  t h a t  t h e r e  s t i l l  

r e m a i n s  o n e  c o m m u n i t y  i n  A l a s k a  w h e r e  c h e r e  i s  n o t  e n o u g h  l a n d ,  

p h y s i c a l l y ,  t o  m e e t  i t s  m u n i c i p a l  e n t i t l e m e n t .

C h a i r m a n  O r s i n i  s t a t e d  t h a t  t h e  C o m m i t t e e  w o u l d  l o o k  a t  t h e  b i l L  a g a i n  

T u e s d a y  o n  t h e  S o u t h e a s t e r n  s i t u a t i o n .

C S  F O R  H O U S E  B I L L  1 9 0

J e r r y  R e i n w a n d , D e p a r t m e n t :  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n , s t a t e d  

t h a t  t h e  b i l l  d o e s  t w o  t h i n g s :  it g i v e s  t h e  d i s t r i c t s  a m e t h o d

f o r  s e e k i n g  a p p r o v a l  w i t h  d e f i n i t e  t i m e  r e s t r a i n t s  a n d  if t h e  D e p a r t ­

m e n t  r e j e c t s  .it t h e  D e p a r t m e n t  w o u l d  g i v e  t h e m  t h e  r e a s o n s  w h y  t h e  

p r o g r a m  w a s  r e j e c t e d  a n d  t h e  d i s t r i c t s  c o u l d  m a k e  t h e  a d j u s t m e n t s  t o  

m e e t  t h e  a p p r o v a l  o f  t h e  S t a t e .  H e  s t a t e d  t h a t  t h e  D e p a r t m e n t  d o e s  

n o t  have: a n y  p r o b l e m  w i t h  d e l e g a t i n g  a u t h o r i t y  o r  a p p r o v i n g

t h e  C o o k  I n l e t  A i r  R e s o u r c e s  D i s t r i c t  p r o g r a m  b u t  h a s  n e v e r  r e c e i v e d  

a n  a p p l i c a t i o n  t o  d o  t h i s  H e  s t a t e d  t h a t  h o  w o u l d  b e  v e r y  h a p p y  t o  

h a v e  t h e  C I A R M D  r u n  t h e  p e r m a n e n t  p r o g r a m  u p  iri t h e  C o o k  I n l e t  a r e a .

B u t  h e  s t r e s s e d  t h a t  h e  d i d  w a n t  t o  m a k e  s u r e  t h a t  t h e  C I A R M D  n o t  g i v e  

a w a y  m o r e  t h a n  5 0 %  o f  t h e  a i r  q u a l i t y  i n c r e m e n t  t h a n  it a l r e a d y  lias 

t o  s o  t o  a l l o w  f o r  a d d i t i o n a l  g r o w t h  t o  L a k e  p l a c e  i n  t h e  K e n a i  a r e a .

H e  w a n t e d  to m a k e  s u r e  t h a t  i n  i s s u i n g  i n d u s t r y  p e r m i t s  t h a t  t h e  C I A R M D  

a p p l y  t o u g h e r  s t a n d a r d s  s o  t h a t  t h e  5 0 %  a i r  q u a l i t y  i n c r e m e n t  c o u l d  b e  

r e s e r v e d  f o r  f u t u r e  i n d u s t r i a l  u s e .

M r .  R e i n w a n d  s t a t e d  t h a t  h e  d o e s  n o t  s e e  a n y  n e e d  f o r  t h e  b i l l  p e r s o n a l l y  

b u t  i f  i t  i s  t h e  d e s i r e  o f  t h e  C o m m i t t e e  t h e  D e p a r t m e n t  w o u l d  n o t  o p p o s e  

i t  a s  l o n g  a s  t h e  a m e n d m e n t s  L h a t  a r e  s u g g e s t e d  i n  t h e  l e t t e r  t h a t  

C o m m i s s i o n e r  M u e l l e r  s e n t  o n  A p r i l  15 a r e  i n c o r p o r a t e d .

R o n a l d  K u c z e k ,  C o o k  I n l e t  A i r  R e s o u r c e s  M a n a g e m e n t  D i s t r i c t ,  s t a t e d  t h a t  

t h e  d i s t r i c t  h a d n ' t  a p p l i e d  b e c a u s e  it h a s  r e p e a t e d l y  t r i e d  t o  f i n d  

o u t  w h a t  w e  n e e d e d  i n  s e e k i n g  a p p r o v a l ,  t o  r u n  i t s  r e s o u r c e s  c o n t r o l  

p r o g r a m  a n d  t h e  i n f o r m a t i o n  t h a t  w a s  r e t u r n e d  t o  t h e  C I A R M D  w a s  n e v e r  

s a t i s f a c t o r y .  H e  a l s o  s t a t e d  t h a t  t h e  D e p a r t m e n t  s a i d  o n  a n  i n f o r m a l  

b a s i s  t h a t  a p p r o v a l  p r o b a b l y  w o u l d  n o t  b e  g r a n t e d  b e c a u s e  o f  c e r t a i n  

p r o g r a m s  t h a t  t h e  d i s t r i c t  h a d  n o t  i m p l e m e n t e d ,  b u t  n e i t h e r  w h i c h  t h e  

s t a t e  i n t e n d e d  t o  c a r r y  o u t .

M r .  R e i n w a n d  a g r e e d  t h a t  i n  t h e  p a s t  C I A R M D  p r o b a b l y  h a d  b e e n  d i s c o u r a g e d  

f o r  a p p r o v a l  b u t  n o w  t h e  D e p a r t m e n t  w o u l d  a c c e p t  a n  a p p l i c a t i o n .

T h e  C o m m i t t e e  t o o k  u p  a p r o p o s e d  d r a f t  c o m m i t t e e  s u b s t i t u t e  f o r  H B  1 9 0  

w h i c h  h a d  b e e n  p r e p a r e d  b y  t h e  C I A R M D  a n d  r e v i e w e d  b y  D E C  C o m m i s s i o n e r
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CSHB 190

E r n s t  M u e l l e r  in  a l e t t e r  to the C o m m i t t e e  d a t e d  A p r i l  13, 1978. 
T h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  w a s  d i s c u s s e d  in d e t a i l  w i t h  Mr. 
K u s z e k  a n d  t h e  D E C  r e p r e s e n t a t i v e s ,  a n d  f i n a l  l a n g u a g e  w a s  a g r e e d  
to b y  t h e  D E C  a n d  t h e  C I A RMD.

C h a i r m a n  O r s i n i  s t a t e d  t h a t  t h e  b i l l  w o u l d  be d r a f t e d  w i t h  the 
r e v i s e d  a m e n d m e n t s  as a g r e e d  b y  b o t h  t h e  D e p a r t m e n t  a n d  C I A R M D  
a n d  it w o u l d  t h e n  be  b r o u g h t  b a c k  to t h e  C o m m i t t e e  for s i g n a t u r e  
a n d  p a s s e d  out.

T h e  m e e t i n g  w a s  a d j o u r n e d  at 5:20 p.m.
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Official Business

Senate
Commit tee  on 

Communi ty  &  R e g io n a l Affairs

Pouch V
State Capitol

Juneau, Alaska 99811

F e b r u a r y  24, 1978

E r n s t  W. M u e l l e r  
C o m m i s s i o n e r
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  
P o u c h  0
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  C o m m i s s i o n e r  M u e l l e r :

Mr. J o h n  Da v i s ,  t h e  C h a i r m a n  of the C o o k  I n l e t  A i r  R e s o u r c e  
M a n a g e m e n t  D i s t r i c t  ( C I A R M D ) , h a s  p r e s e n t e d  to the S e n a t e  
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e  a r e v i s i o n  o f  C S H B  190 
("An A c t  r e l a t i n g  to m u n i c i p a l  a i r  p o l l u t i o n  c o n t r o l  pro g r a m s " )  
for c o n s i d e r a t i o n  b y  the C o m m i t t e e .  A  c o p y  of this p r o p o s a l  is 
a t t a c h e d  f o r  y o u r  r e v iew.

T h i s  C o m m i t t e e  h a s  t a k e n  n o  p o s i t i o n  o n  the C I A R M D 's p r o p o s a l  at 
t h i s  time. It w o u l d ,  h o w e v e r ,  b e  h i g h l y  u s e f u l  tor t h e  C o m m i t t e e  
t o  r e c e i v e  y o u r  a s s e s s m e n t  of the C I A R M D  draft. I w o u l d  a l s o  
a p p r e c i a t e  y o u r  a s s e s s m e n t  of  the p o s s i b l e  i m p a c t  of  r e c e n t l y  
e n a c t e d  f e d e r a l  c l e a n  a i r  r e g u l a t i o n s  o n  s t a t e  s t a t u t e s  i n c o r­
p o r a t i n g  t h e s e  p r o p o s a l s  as w e l l  as h o w  t h e  r e v i s i o n  o f  e x i s t i n g  
s t a t e  l a w  i n  this a r e a  c o u l d  a f f e c t  y o u r  D e p a r t m e n t ' s  a i r  p o l l u t i o n  
p r o g r a m s .

S i n c e r e l y ,

J O E  O R S I N I  
C h a i r m a n ,  S e n a t e  
C o m m u n i t y  a n d  R e g i o n a l  

A f f a i r s  C o m m i t t e e

J O : g d

E n c lo s u r e :  (1 )

c U ' a i ' k  L O G . ^



( A l a s k a  j i i a i e  ^ l e g i s l a t u r e

Com m it tee  on 

Communi ty  &  R e g io n a l  A f f a i r s

Senate
Pouch V

State Capitol
Juneau, Alaska 99811Official Business

F e b r u a r y  28, 19 7 8

R o n a l d  L. L a r s o n ,  M a y o r  

M a t a n u s k a - S u s i t n a  R o r o u g h  

B o x  B

P a l m e r ,  A l a s k a  9 9 6 4 5  

D e a r  M a y o r  L a r s o n :

I r e g r e t  t h a t  t h e  w r o n g  e n c l o s u r e  w a s  i n a d v e r t e n t l y  m a d e  in my  
l e t t e r  to y o u  o f  F e b r u a r y  2 5 t h  c o n c e r n i n g  a d r a f t  p r o p o s a l  by 
t h e  C o o k  I n l e t  A i r  R e s o u r c e  M a n a g e m e n t  D i s t r i c t  r e v i s i n g  C S H B  190 
("An A c t  r e l a t i n g  to m u n i c i p a l  a i r  p o l l u t i o n  c o n t r o l  p r o g r a m s " ) .

A t t a c h e d  is a c o p y  o f  t h e  p r o p o s a l  s u b m i t t e d  by Mr. J o h n  Davis, 
C h a i r m a n  o f  t h e  C o o k  I n l e t  A i r  R e s o u r c e  M a n a g e m e n t  D i s t r i c t ,  to 
t h e  S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e .  As I 
i n d i c a t e d  in m y  p r e v i o u s  letter, the C o m m i t t e e  h a s  t a k e n  no 
p o s i t i o n  at t h i s  t i m e  o n  the p r o p o s e d  r e v i s i o n  o f  CSIIB 190, but 
w o u l d  a p p r e c i a t e  y o u r  c o m m e n t s  a n d  a s s e s s m e n t  of Mr. Davis' 
d r a f t  b e f o r e  r e v i e w i n g  the issue.

S i n c e r e l y ,

C h a i r m a n ,  S e n a t e  

C o m m u n i t y  a n d  R e g i o n a l  

A f f a i r s  C o m m i t t e e

J O  :gd

E n c lo s u r e :  (1)



Com m it tee  on 

Communi ty  &  R e g io n a l  A f f a i r s

Senate
Pouch V

State Capitol
Juneau, Alaska 99811Official Business

F e b r u a r y  ?5, 1978

L y n n  C h r y s t a l ,  M a y o r  

C i t y  o f  V a l d e z  

P. O. B o x  307 
V a l d e z ,  A l a s k a  9 9 6 8 6

D e a r  M a y o r  C h r y s t a l :

Mr. J o h n  Davis, t h e  C h a i r m a n  o f  the C o o k  I n l e t  A i r  R e s o u r c e  
M a n a g e m e n t  D i s t r i c t  ( C I A R M D ) , h a s  p r e s e n t e d  to the S e n a t e  
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e  a r e v i s i o n  o f  C S H B  190 
("An A c t  r e l a t i n g  to m u n i c i p a l  air p o l l u t i o n  c o n t r o l  p r o g r a m s " )  
for c o n s i d e r a t i o n  b y  t h e  C o m m i t t e e .  A  c o p y  of t h i s  p r o p o s a l  is 
a t t a c h e d  for y o u r  r e v iew.

T h i s  C o m m i t t e e  h a s  t a k e n  n o  p o s i t i o n  on  the C I A R M D ' s  p r o p o s a l  at 
t h i s  time. It w o u l d ,  ho w e v e r ,  be h i g h l y  u s e f u l  for the C o m m i t t e e  
to r e c e i v e  y o u r  a s s e s s m e n t  of t h e  C I A R M D  draft. ’ T h e  p o t e n t i a l  
i m p a c t  w h i c h  the e n a c t m e n t  o f  l e g i s l a t i o n  a l o n g  t h e s e  l i n e s  m a y  
h a v e  o n  y o u r  o w n  a i r  p o l l u t i o n  c o n t r o l  a c t i v i t i e s ,  e i t h e r  p r e s e n t l y  
u n d e r w a y  o r  b e i n g  p l a n n e d ,  c o u l d  b e  s i g n i f i c a n t .

S i n c e r e l y ,

C h a i r m a n ,  S e n a t e  
C o m m u n i t y  a n d  R e g i o n a l  

A f f a i r s  C o m m i t t e e

JO: gd

E n c lo s u re :  (1 )
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JUNEAU. ALASKA
M e m o r a n d u m

* 9 : R e p r e s e n t a t i v e  H u g h  M a l o n e
S p e a k e r  o f  the H o u s e

D A T E :  M a r c h  8, 1978

RE: C S H B  190

F R O M :  J o e  O r s i n i

R e g a r d i n g  y o u r  i n q u i r y  of M a r c h  7 o n  C S H B  190, c o m m i t t e e  
l e t t e r s  w e r e  s e n t  o u t  F e b r u a r y  24 to the C o m m i s s i o n e r  of 
E n v i r o n m e n t a l  C o n s e r v a t i o n  a n d  to the Kena.i P e n i n s u l a  
B o r o u g h ,  the M u n i c i p a l i t y  o f  A n c h o r a g e ,  the M a t a n u s k a -  
S u s i t n a  B o r o u g h  a n d  the F a i r b a n k s  N o r t h  S t a r  B o r o u g h  for 
t h e i r  a s s e s s m e n t  of the r e v i s i o n  of C S H B  190 p r o p o s e d  by 
Mr. J o h n  D a v i s  of the C o o k  I n l e t  A i r  R e s o u r c e  M a n a g e m e n t  
D i s t r i c t .  S i n c e  no c o m m e n t s  h a v e  y e t  b e e n  r e c e i v e d ,  no 
d a t e  h a s  b e e n  s c h e d u l e d  for a c o m m i t t e e  h e a r i n g  at this 
time.

S i m i l a r l y ,  for HB 214 (SB 179), m u n i c i p a l  o f f i c e r s  fr o m  
F a i r b a n k s  a n d  A n c h o r a g e  h a v e  c o m m e n t e d  v e r b a l l y  o n  the 
p r o p o s e d  l e g i s l a t i o n  a n d  h a v e  i n d i c a t e d  t h a t  t h e y  w o u l d  
p r o v i d e  s t a t e m e n t s  in w r i t i n g .  W e  h a v e  not y e t  r e c e i v e d  
t h e i r  s t a t e m e n t s ,  or s t a t e m e n t s  f r o m  a n y  o t h e r  m u n i c i p a l i t y  
o n  the issue.

I w o u l d  a p p r e c i a t e ,  h o w e v e r ,  a n y  b a c k g r o u n d  m a t e r i a l  you 
c o u l d  s u p p l y  m e  f r o m  y o u r  o w n  f i l e s  r e g a r d i n g  HB 214 w h i c h  
c o u l d  b e  u s e d  for the C o m m i t t e e ' s  i n f o r m a t i o n .



(Alaska Jijnuse of Jfopascntatilics
P O U C H  V  

J U N E A U  
996 1 1

P .  O .  B O X  9 
K E N A I  
9 9 6 1 1

HUGH MALONE

April 19, 1977

Dear Sen Orsini:

HB 190 was introduced at the request of the Cook Inlet Air Resources 
Management District. The district has one change to improve the bill. 
The amendment is set out in Mr. Davis' letter.

Your help in incorporating this change and expediting action on the bill 
would be appreciated.

Enel: Letter 4/12/77 from John Davis

HM:ls



..£OdK INLET All. RESOURCES MANAGEMENT DISTRICT
825 L Street - Fourth Floor - Anchorage, Alaska 99501

Clean Air — Healthful Living
April 12, 1977 File No.: 5-1-1

The Honorable Hugh S. Malone

State of Alaska Legislature APR -\ p
House of Representatives 1 a

Pouch V '
Juneau, Alaska 99801

Dear Mr. Malone:

The Cook Inlet Air Resources Management District thanks y o u  for the 
introduction of HB 190. However, we find one provision o f  Section 5 
of the modified bill to present a serious problem to local agencies. 

This provision concerns itself with the time an application must be 

submitted to the Alaska Department of Environmental Conservation.
In its present form the bill would require the Cook Inlet District 

to prepare an application to Alaska Department of Environmental 

Conservation without knowing what is required. It would require us 
to hastily prepare the application and then wait for the State's 

reply and re-do the application at an additional expenditure of 

time, manpower, and money.

To prevent this needless duplication of effort, the CIARMD would 

like the following change made in the bill:

Change the 4th line of Sec. 5 to read as follows:

"date of application under the provisions of this Act, provide 

written notice to the Municipality or district of"

The insertion of these words will allow local agencies ample" time to 
prepare complete correct and meaningful applications to the State of 

Alaska Department of Environmental Conservation once guidelines have 
been prcmulgated concerning the requirements for applications. 

Additionally, this change will address any future application for 
approval for any other l^cal air pollution control program or portion 

of a program.

violin C. Davis 

Chairman

JCD:lmp

.1 Cooperative Organization 
Kenai Peninsula Borough — Municipality of Anchorage



Official Business
A p r i l  3, 1978

JUas&a Jiiaie ^Eegrslciture
Senate

Com m it tee  on 

C om m uni ty  &  R e g io n a l Affairs

Pouch V
State Capitol

Juneau, Alaska 993U

1

J o h n  C. D a v i s  
C h a i r m a n
C o o k  I n l e t  A i r  R e s o u r c e s  

M a n a g e m e n t  D i s t r i c t  
8 2 1  L  S t r e e t
A n c h o r a g e ,  A l a s k a  9 9 5 0 1  

D e a r  Mr. D a v i s :

T h e  S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e  has d i s c u s s e d  
a t  s o m e  l e n g t h  w i t h  C o m m i s s i o n e r  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  
E r n s t  M u e l l e r  a n d  h i s  D e p u t y  J e r r y  R e i n w a n d  the p r o v i s i o n s  of the 
p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  y o u  h a v e  s u b m i t t e d  for H o u s e  Bill 190.

T h e  D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  has i n f o r m e d  us that 
it s u p p o r t s  i n  p r i n c i p l e  the c o n c e p t  of d e l e g a t i n g  s t a t e  air 
p o l l u t i o n  c o n t r o l  r e s p o n s i b i l i t i e s  to l o c a l  b o d i e s .  It has noted, 
h o w e v e r ,  t h a t  the S t a t e  i t s e l f  is l e g a l l y  r e s p o n s i b l e  to the 
f e d e r a l  g o v e r n m e n t  f o r  m e e t i n g  m a n y  o f  the p r o v i s i o n s  of the 
F e d e r a l  C l e a n  A i r  A c t  a n d  n u m e r o u s  E R A  r e g u l a t i o n s .  An  i n a d v e r t­
e n t  a c t i o n  by  a l o c a l  a i r  c o n t r o l  b o d y  cou.ld j e o p a r d i z e  a n u m b e r  
o f  f e d e r a l l y  f u n d e d  p r o g r a m s  t h r o u g h o u t  the S t a t e  of A l a ska.

Mr. R e i n w a n d  d i d  p o i n t  o u t  t h a t  u n d e r  c u r r e n t  s t a t e  s t a t u t e s  the 
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  m a y  d e l e g a t e  most, if 
n o t  all, t h e  r e s p o n s i b i l i t i e s  w h i c h  the C o o k  I n l e t  Air M a n a g e m e n t  
D i s t r i c t  is s e e k i n g  u n d e r  C S H B  190. W e  w o u l d  e n c o u r a g e  you to 
p u r s u e  t h i s  p o s s i b i l i t y  w i t h  the D e p a r t m e n t .

In t h e  m e a n t i m e ,  t h e  C o m m i t t e e  h a s  a s k e d  the D e p a r t m e n t  to s u b m i t  
in w r i t i n g  i t s  p r o p o s e d  a m e n d m e n t s  to C S H B  190. W e  e x p e c t  to 
r e c e i v e  t h e m  t h i s  w e e k  a n d  w i l l  c o n t a c t  y o u  r e g a r d i n g  y o u r  c o m m e n t s  

to t h e m .

S i n c e r e l y ,

O ,

J O E  O R S I N I  
C h a i r m a n ,  S e n a t e  
C o m m u n i t y  a n d  R e g i o n a l  

A f f a i r s  C o m m i t t e e

JOrgd
c c :  T o m  H a n n a ,  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n
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JAYS. HAHmomt. GOVESMOH

D E P T . O F  E N V IR O N M E N T A L  CONSERVAT ION
PO U CH  0  -  JU K EA U  *S t1 1

April 13, 1978

The Honorable Joe Orsini 

Chairman

Community & Regional Affairs Committee 

Alaska State Senate 

Pouch V

Juneau, Alaska 99301 

Dear Chairman Orsini:

In response to your request for the Department's review of Committee 

Substitute for House Bill 190, we would like to present an initial 

overview of what we feel this bill will accomplish over existing statutes 

and then present our specific comments and recommendations.

AS 46.03.210 allows municipalities to establish and administer local air 

pollution control programs, provided that certain specified conditions 

are met. One of these conditions requires approval by the Department.

AS 46.03.220 specifies the conditions under which any review of a local 
program w c i d  be conducted.

By comparison, CSHB 190 does not change any of the conditions for 

approval under AS 46.03.210 but primarily modifies the conditions under 

which any review will take place. 1 i particular, lt lengthens the 

amount of time allowed for any local program deficiencies to be corrected, 

provides for partial program approval and specifically requires the 

Department to review any applications for approval. The bill also 

proposes modifying AS 46.03.160 to provide for a single local permitting 

authority for large emission sources.

The Department has no basic disagreement with Lhe intent of the bill and 

would find it acceptable provided that the changes presented in this 

letter are included. We would like to point out, however, that many of 

the things explicitly stated in the bill can be accomplished under 

existing statute. Thus far the Department has not received an application 
for approval from either local program, even though AS 46.03.210 requires 

this as a condition for fully acceptable programs. According to the 
Attorney General's office, there :Ls nothing in the existing statutes 

which precludes a local program from submitting a local application 

today, and if received we would be obligated to review its acceptability 
under the criteria of AS 46.03.210(a).
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The Department has already agreed with the Cook Inlet Air Resources 

Management District that overlapping and duplicative permitting of air 

contaminant sources is not desirable- We have also indicated to the 

Cook Inlet Commission that local programs should be the logical place to 

carry out this control function as long as they have the appropriate 

regulations, the resources and show they have the capability of handling 

this function. These conditions are also the requirements of AS 46.03.210 

for an approvable local program. In effect, we have already agreed to 

and intend to carry cut the intent of Section 6 of CSHB 190 even if the 

bill does not pass.

If the bill is further considered for passage, there are several changes 

we would like to request to clarify its meaning and also to insure that 

reasonable economic growth will not jeopardize our ability to meet the 

requirements in the Clean Air Act Amendments of 197' . We suggest the 

following changes:

SECTION 3: Delete after the end of the second sentence the phrase,

"and shall itself take sucli corrective action within ninety days."

This phrase has no meaning, since it is the obligation of the State to 

carry out the provisions of the federally approved State Implementation 

Plan. If a local program fails to carry out its responsibilities, then 

the Department will automatically take whatever remedial actions are 

necessary to keep the plan from being disapproved and potential sanctions 

applied by the federal government.

The last sentence in Section 3 Is inconsistent with the earlier stated 

intent to get any defined deficiencies corrected within 180 days. To 

correct this inconsistency we suggest the last sentence in Section 3 be 

modified as follows:

"The Department shall, during the 180 days specified, work actively 

with t b 1 municipality or district furnishing financial, technical 

and manpower resources to assist in correcting any deficiencies 

identified through Section 220(h)."

SECTION 6: The Department is intending to reduce, the number of Alaska

air contaminant sources presently requiring permits by about 50 percent 

(or elimination of about 100 permits). This will allow the Department 

to concentrate on the new sources which will have to comply with the 

substantial requirements of the "Prevention of Significant Deterioration" 
requirements of the Clean Air Act Amendments of 1977.

As Section 6 is presently written, approval of the State Implementation 
Plan may be jeopardized by allowing a local program (:o carry out the 

permitting function for large new emission sources, unless the State has 
some recourse to reviewing and enforcing those permits which are delegated. 

To remove this doubt, and to Insure that u local permit program consistently 

meets the requirements of the federal Clean Air Act Amendments of 1977, 
we suggest that:
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1 .  A f t e r  t h e  w o r d s  " i f  t h e  m u n i c i p a l i t y  o r  d i s t r i c t  h a s  e s t a b l i s h e d "

"and the Department has a p p r o v e d ," regulations and proi adures...."

2. After the end of Section 6 add the following:

"Prior to the issuance of a permit for a source which 

would require the same issuance of a permit under 18 AAC 50 if 

a local program were not approved, the district or municipality 

shall forward its proposed permit together with all supporting 

documentation. If, within 30 days of receipt of the proposed 

permits and supporting material the department objects to the 

issuance of the permit on the ground that granting the permit 

is likely to result in a violation of ambient air or emission 

standards, the district or municipality may not issue the 

permit. The district or municipality may not issue a permit 

within the review period provided by this section."

"Nothing in this section, or in any approval of a district 
or municipal program may be construed as diminishing the 

Department's authority with regard to any violation of any 

ambient air or emission standard, established by the department, 

by any source within a district or municipality with an approved 

program. A violation of an ambient air or emission standard, 

established by the department, by a source within a district 

or municipality with a program approved under this section 

remains a violation of this chapter notwithstanding department 

approval, and a violation of u permit issued by a district or 

municipality with an approved program shall be deemed a violation 

of a permit issued by the department for purposes of this 

chapter."

add:

cc: Bert Hall, Anchorage
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J Aa’.cric.i PROCEEDINGS *\ND DEBATES OF i i lH  y j  CONGRESS, SECOND SESSIO.

I (•/. /•?-/ W A S H I N G T O N ,  T H U R S D A Y ,  F E B R U A R Y  2 , 1 o 7« So. / 'Senate
P R E V E N T I O N  O P  S I G N I F I C A N T  

D E T E R I O R A T I O N

M r .  G R A V E L .  Mr. President, last year 
this b o d y  a p p r o v e d  comprehensive 
a m e n d m e n t s  to the Clean Air Act. O n e  
of the m o s t  difficult issues addressed in 
the a m e n d m e n t s  w a s  prevention of 
significant deterioration ( P S D )  of pris­
tine air. P S D  has a n  interesting history. 
A  recent case study of this issue has been < 
written a n d  I believe it is a n  important 
contribution to the literature in the air 
pollution control field. T h e  study w a s  
conducted by Jerry R e i n w a n d ,  D e p u t y  
C o m m i s s i o n e r  of the Alaska D e p a r t m e n t  
of E n v i r o n m e n t a l  Conservation. Mr. 
R e i n w a n d  has 11 long-standing interest 
In air pollution control matters a n d  years 
of experience in im p l e m e n t i n g  pollution 
control programs. H e  served as a policy 
advisor to m e  during Clean Air Act m a r k ­

ups w h i c h  w e r e  conducted by the C o m ­
mittee on E n v i r o n m e n t  a n d  Public W o r k s  
in 197G a n d  1977. In addition, h e  served as 
the chief policy advisor to Alaska Gov. 
Jay S. H a m m o n d  o n  Clean Air Act m a t ­
ters. Mr. R e i n w a n d  also served as chair­
m a n  of the stall advisory task force of 
the National G o v e r n o r s’ Association, 
w h i c h  provided policy analyses a n d  
r e c o m m e n d a t i o n s  to 15 Governors w h o  
served on N G A ’s S u b c o m m i t t e e  011 Clean 
Air M a n a g e m e n t .

I ask u n a n i m o u s  consent that this i m ­
portant case study be printed in the 
R e c o r d  so that m y  colleagues— a n d  other 
interested parties— m a y  review it. I think 
the conclusions of the study are partic­
ularly significant a n d  I direct your 
attention to them.

T h e r e  being 110 objection, the ease 
study w a s  oidered to be printed in the 
Record, as follows:

T h e  S h a r i n g  o k  N a t i o n a l  P o l i c y o n  P r e­
v e n t i o n  o k  S i g n i f i c a n t D e t e r i o r a t i o n

(By Jerry Rein wand)

i n t r o d u c t i o n

The Clean Air Act A m e n d m e n t s  of 1970 1 
(CAA) were passed w h e n  the environmental 
m o v e m e n t  was at Its crest. Environmental 
protection was at the forefront of the C o n­
gressional legislative agenda and 011 center 
stage in the public limelight. A  relatively 
strong economy, the looming ‘‘wind-down" 
of the Vietnam war and deep public concern 
with environir >ntal problems created a fa­
vorable legisla ivo climate for the passage

F o o t n o t e s  a t  e n d  o f  a r t i c l e .

of tough environment-related legislation,- 
The C A A  was undoubtedly one of the strong­
est environmental laws ever passed by C o n­
gress. At the time of Its passage, Senator 
John S h e r m a n  Cooper, a ranking m e m b e r  of 
the Committee which had written the bill, 
stated that the legislation " m a y  have a 
larger impact upon the social and economic 
life and health of this nation than any bill 
I have observed during m y  service In the 
Senate."»

In the CAA, Congress dramatically changed 
Its past policy stance In regard to Federal-

State relations. Senator E d m u n d  S. Muskie, 
a driving force behind this nation’s air qual­
ity laws, noted that previously-passed air 
pollution control legislation established a 
State-Federal partnership in wh'ch “protec­
tion of the public health and welfare" was 
the responsibility of state and local govern­
ment, "with the Federal responsibility being 
exercised where there Is transportation In in­
terstate commerce." 4

T h e  C A A  changed that long-standing con­
cept by vesting far-reaching power with tlio 
U.S. Environmental Protection Agettcy 
(EPA), which was responsible for adminis­
tering the law.'1 In fact, the State-Federal re­
lationship was so substantially altered by the 
CAA, that one commentator noted the carry­
over language from previous clean air laws, 
which stated that air pollution control "Is 
the primary responsibility of state and lo­
cal governments” had been rendered obso­
lete. making it simply a "vestigial remain­
der . . . and is n o w  an anomaly vis-a-vls the 
nearly total Federal supervisory and approval 
authority contained in the Act as amended 
through 1970." a

However, this dramatic policy shift by C o n­
gress did not alleviate programmatic and 
policy problems. Bitter and lengthy disputes 
erupted between the states and E P A  as I m­
plementation of the new law m o v e d  forward.

O n e  of the most Important and protracted 
policy battles arose over the Issue of mold­
ing programs to protect the nation's pristine 
air. T h e  focal point of the controversy was 
whether E P A  had the authority under the 
C A A  to requiro states to Implement a pro­
gram which had as Its goal "prevention of 
significant deterioration" (PSD) of unpol­
luted air. T h e  controversy was marked by 
years of administrative and legal struggles. 
T h e  battle began with F P A ’s sudden aban­
donme n t  of previously held administration 
policy on PSD. This policy shift triggered a 
round of successful lawsuits by the Sierra 
Club. Even after the Supreme Court had de­
cided that the C A A  mandated a national P S D  
policy, litieatton continued over the substan­
tive requirements of the regulations which 
E P A  promulgated to carry out the courts’ 
mandate. Eventually 23 states7 joined In the 
litigation, as well as Industry, which had 
at the forefron-) of Its legal efforts petroleum



and electric utility Interests.* T h e  continu­
ing litigation turned EPA's prevention of 
significant deterioration regulations into a 
legal minefield, and caused most states to 
shun administration of the program.* The 
reluctance of the states to assume a d m i n­
istration of the P S D  program, and the u n­
certainty that accompanied the perpetual 
Sierra Club-EPA litigation, ultimately led 
to a rising clamor for Congress to be the 
final forum for establishing national pllcy 
on the Issue. After several years of study, 
debate and intense lobbying by Industry 
groups and environmentalists alike, C o n­
gress— with the passage of the Clean Air 
Act A m e n d m e n t s  of 19771Q— established n a­
tional policy o n  PSD.

This note traces the origins of the concept 
of prevention of significant deterioration 
and the divergent policy decisions r;hlch 
were m a d e  by two executive branch agencies 
which ultimately led to the lengthy court 
battle. It also discusses the role ' ne courts 
played In shaping P S D  policy. Finally, this 
note discusses h o w  the protracted litigation, 
and the virtual standstill In program Imple­
mentation that accompanied the lawsuits, 
caused pressure to be placed on Congress 
to be the final policy arbiter of this impor­
tant Issue.

IIISTOIIT OF THE CLEAN AIR ACTS

The nation's first nr. >nul air polutlon 
control legislation was passed In 1965.u The 
prime thrust of the law was authorization of 
Federal research and technical assistance to 
the cities and states. Federal authority was 
broadened under the 1903 Clean Air A c t u by 
a provision which created a Federal enforce­
me n t  program for abatement of air pollu­
tion. In addition, funding was provided for 
additional research and technical assistance 
to state and rminiclpal governments. In the [ 
1955 Clean Air Act,13 controls on vchlcle-re- 
ioibcd pollutants were enacted. T h e  Air qual­
ity Act of 19G7 M consolidated existing air pol­
lution control legislation and "provided a 
system for the establishment of air quality 
standards within air quality regions.10 Al­
though some progress in combating air pollu­
tion was made, most commentators agree that 
the 1955, 1963, 1905 and 1907 statutes were 
largely Ineffective in solving the nation’s 
growing air quality problems.1" As a result of 
the shortcoming of the laws, and Increasing 
Congressional frustration with the lack of 
progress by the states In controlling air 
pollution, the nation's lawmakers passed the 
Clean Air Act A m e n d m e n t s  of 1970.

THE 1970 CLEAN A m  ACT: CONGRESS GETS 
TOUGH

In tho CAA, Congress kept Intact the basic 
purposes provision 17 which wns contained lu 
preceding legislation. Tills decision would 
play a key role In the P S D  litigation. H o w ­
ever, the remainder of the n e w  law differed 
markedly from prior air pollution control 
laws. T h e  C A A  required E P A  to establish 
national primary and secondary standards 
for the pollutants sulfur dioxide, total sus­
pended particulate matter, carbon monoxide, 
photochemical oxidants, nitrogen dioxide 
and hydrocarbons. Tills requlrerm it has 
been hailed as one of the key policy inno­
vations of the CAA,18 but this view is not 
universally held.18

T h e  primur; ambient standards establish 
a nationwide ceiling for pollutants and are 
health-related standards, designed to pro­
vide "an adequate margin of safety” 20 to

F o o t n o t e s  a t  e n d  o f  a r t i c l e .

protect the most suscept'ble groups in the 
nation's population— those suffering from 
respiratory ailments, those with cardio-vas- 
cular disease, as well as the very old and the 
very young. These groups total one-fifth of 
the nation’s population.21 Secondary stand­
ards are designed tc protect the "public wel­
fare," 22 and are generally more stringent 
than the prlmar, standards. Secondary 
standards protect against adverse effects "on 
soils, water, vegetation, m a n - m a d e  materials, 
animals, wildlife, visibility, climate, and eco­
nomic values.” 23 T h e  C A A  mandated each 
state to submit an implementation plan 
which to submit an  implementation plan 
primary and secondary standards would be 
attained and maintained.21 Generally, the 
states which had areas with polluted air had 
until mid-1975 to attain the primary stand­
ard. T h e  implementation plan also h a d  to 
demonstrate h o w  the state planned to attain 
the secondary standards, although the states 
were given a "reasonable time" to meet the 
the attainment date.23 T h e  Implementation 
plan is the driving force behind the states’ 
pollution control efforts, and lt wns recog­
nized by Congress as perhaps the most i m­
portant factor In meeting the goals of the 
CAA. In Its report, the Senate Public Works 
Committee stated that it:

". . . recognizes that the Implementation 
plan Is the principal component of control 
efforts for pollution agents for which the na­
tional standards are established. It Is this 
program which m u s t  bo effective If tho na­
tion is to achieve the quality of air which 
the bill mandates in a relatively short period 
of time.” 20

T o  obtain the administrator's approval of 
the plan, states had to meet eight require­
ments.27 Specifically, nn approvable plan 
must:

1. provide for a deadline of not more than 
three yea. 3 If meeting a national primary 
ambient air quality standard; specify a "rea­
sonable" time If complying with a secondary 
standard;

2. include emission limitations, schedules, 
and time tables for compliance;

3. Include provisions for the monitoring, 
compilation, and analysis of ambient air 
quality data and for dissemination of such 
data;
4. include a procedure for review of n e w  

sources;
5. contain adequate provision for inter­

governmental cooperation;
6. provlc j adequately for personnel, fund­

ing, installation of monitoring equipment 
and periodic reports;

7. provide for periodic inspection and 
tesltng of motor vehicles to enforce emission 
standards;

8. provide procedures for review of the 
plan Itself.2"

There was no requirement for Inclusion of 
a prevention of signfiennt deterioration pro­
vision. This legislative v a c u u m  in the law 
would figure prominently In tho argument 
of the anti-PSD forces that Congress had 
not mandated such a policy.

There were other key provisions in the 
law, but for purposes of this note the most 
Important provisions center on ambient 
standards and the states’ implementation 
plans. It. Is clear that the C A A  required the 
states to substantially "upgrade" polluted 
air by mid-1975, or at the latest, by mid- 
1977. However, it soon became evident that 
a public policy n o - m a n ’s-land existed in 
regard to so-called “clean air areas.” The 
unanswered question was: does E P A  have 
the authority to prevent a state which has 
air cleaner than secondary standards from



polluting that pristine air "down w a r d ” to 
the level of the standards? Since "the 
majority of the land mass of the United 
States has air quality cleaner than these 
ambient standards,” »  and since "a large 
portion, if not the majority, of new develop­
me n t  is occurring in such areas,” 30 P S D  
quickly became one of the most controversial 
aspects of the law.

THE HEW-EPA-OMB POLICY SHUFFLE

T h e  P S D  controversy began with E P A ’s 
publication of proposed implementation plan 
guidelines31 on April 7, 1971. T h e  purpose 
of the guidelines was to provide a blueprint 
for the states to follow in preparing their 
implementation plans. After reviewing the 
more than 400 written c o m m e n t s  received 
during the five-week c o m m e n t  period, Dr. 
John T. Middleton, Deputy Assistant A d­
ministrator for air programs, forwarded re­
vised guidelines to Administrator William D. 
Ruckelshaus on June 28, 1971, for hl3 re­
view.33 C o m m e n t s  received from environ­
mental groups strongly urged E P A  to Include 
a P S D  provision in the guidelines which 
would require states to address this Issue in 
their Implementation plans. Responding to 
the environmentalists’ suggestions, the re­
vised guidelines contained the following 
provision:

"Approval of a plan shall not be con­
sidered In any m a n n e r  to allow significant 
deterioration of existing all* quality In any 
portion of any state.” 33

At this Juncture, tho Executive Office of 
M a n a g e m e n t  and Budget ( O M B )  entered tho 
picture, causing E P A  to delay final publi­
cation of the guidelines until other Federal 
agencies had an opportunity to review them.31 
O M B  intrusion Into tho rulemaking proc­
ess,33 and Its apparent Impact on the final 
form of the guidelines, resulted In allega­
tions that O M B  had forced E P A  to signifi­
cantly weaken tho final guidelines, which 
were published on August 14, 1971.1'* E P A ’s 
top ofilcials strongly denied these changes. 
Administrator RuckelhauB, testifying be­
fore the Senate Subcommittee o n  Air and 
Water Pollution, stated:

" O M B  did not got an final crack at the 
regulations. O M B  la nothing more than a 
conduit to Insure that other Federal agen­
cies w h o  want to c o m m e n t  on any regula­
tion that w e  might issue are given that 
right to comment. T h e  final determination 
ua to what ought to be in the guidelines Is 
mine." 31

For whatever reason, tho final E P A  guide­
lines dropped the requirement that states 
mu s t  Include a P S D  provision In their i m­
plementation plans. This decision would 
prove to be of crucial importance os lt con­
stituted a total retreat by E P A  from prior 
policy stances taken by the U.S. Department 
of Health, Education and Welfare (HEW). 
H E W  was originally given the authority by 
Congress to implement the CAA; but under 
President Nixon's 1970 reorganization plan33 
this authority was transferred to EPA. State­
ments by top-ranking H E W  ofl3cials before 
Congressional committees committed the 
agency to a strong P S D  policy. O n e  of the 
strongest statements was m a d e  by Secretary 
Robert Finch, testifying before the Senate 
Subcommittee on Air and Water Pollution 
on pending clean air legislation, w h e n  he 
stated that;

"One of the express purposes of the Clean 
Air Act Is 'to protect and enhance the qual­
ity of the Nation's air resources.’ It will cou-

Footootes a t end o f article.

tinue to be our view that implementation 
plans that would permit significant deterior­
ation of air quality in any area would be 
In conflict with provisions of the act. W e  
do not Intend to condone ‘backsliding.’ II 
an area has air quality which Is better than 
the national standard, they would be re­
quired to stay there and not pollute the 
air even further, even though they m a y  be 
below national standards.” 80

This statement, and others by top H E W  
officials, would play a key role during the 
ensuing litigatloD in assisting the courts to 
decide that prevei. .ion of significant deterior­
ation was mandated by the CAA.

p s d— c o n g r e s s i o n a l  m a n d a t e  o r  m i r a g e :
T HE COURTS SPEAK

E P A ’s decision to Jettison the P S D  require­
m e n t  in state Implementation plans, la ef­
fect, shifted the locus of the policy debate 
from the executive to the Judicial branch of 
government. T h e  Sierra Club and three other 
environmental groups, after determining that 
EPA's August, 197J, guidelines would allow 
states to deteriorate air quality to secondary 
standards, m o v e d  to block the agency’s ap­
proval of any portion of a state’s Imple­
mentation plan which would allow such de­
terioration to occur. T h e  lawsuit was filed on 
M a y  24, 1972— six days before E P A  was re­
quired to approve or disapprove the states’ 
Implementation plans— against Administra­
tor Ruckelhaus in the United States Dis­
trict Court for the District of Columbia.43

Administrator Ruckelshaus and E P A  
argued that the agency’s hands were tied 
by Section 110 of tho C A A :  If the state sub­
mitted a plan which provided for "Imple­
mentation, maintenance, and enforcement" 
of tho primary and secondary standards and 
if tho plan provided for attainment of tho 
standards, E P A  simply had no choice— lt 
mu s t  approve the plan, even if lt meant 
that significant deterioration of air quality 
could occur.

T h o  Sierra Club, however, argued that E P A  
had the authority— Indeed the duty— to pre­
vent significant deterioration of air quality.41 
T h e  Sierra Club claimed that the provision 
of EPA's guidelines which allowed deteriora­
tion of air quality to tho level of the a m ­
bient standards violated the purposes provi­
sion of the CAA, making t h e m  invalid.13 Tho 
Sierra Club vested its prime legal challenge 
on Section 101(b) of tho law which stated 
that ono of its purposes was to "protect and 
enhance the quality of the nation’s air ro- 
sources.” T h e  basis of the Sierra Cluh’B I 
argument was simple and straightforward; 
regardless of any other provision in the law, 
Section 101(b) prevented the administrator 
from approving any plan which would permit 
significant deterioration of air quality.

O n  M a y  30, the District Court ruled ‘In 
favor of the Sierra Club, stating:

" H  .ving considered the stated purpose of 
tho.Clean Air Act of 1970, the legislative his­
tory of the Act and Its predecessors— lt is our 
Judgment that the Clean Air Act is based In 
important part on a policy of r.on-degrada- 
tlon of existing clean air and that . . . per­
mitting the states to submit plans which al­
low pollution levels of clean air to rise to 
the secondary standard level of pollution, is 
contrary to the legislative policy of the Act 
and Is, therefore, invalid.” 13
T h e  court also granted the Sierra Club’s 
cquest for a preliminary injunction. In ad­

dition, the court ordered the administrator 
to review all state implementation plans 
within four months, and to "approve any 
portion of a state plan which effectively pre­
vents the significant deterioration of air



quality in any portion of any state, and dis­
approve any portion of a state plan which 
falls to effectively prevent the significant 
deterioration of existing air quality in any 
portion of any state."14 The court did not 
define what constituted ‘'significant dete­
rioration," thus setting E P A  adrift on choppy 
policy seas without any direction regarding 
what a m o u n t  of pollution might be consid­
ered "significant" in clean air regions.

E P A  appealed to the Court of Appeals for 
the District of Columbia, but that court 
declined to reverse the lower court’s deci­
sion.45 E P A  then appealed to the Supreme 
Court. In a nine word statement released on 
June 11, 1973, the Supreme Court affirmed 
tho Judgment of the Court of Appeals by 
tersely stating that: ‘‘The Judgment is af­
firmed by an equally divided court."t(l

Although the courts had decided the C A A  
mandated E P A  to define by regulation a na­
tional P S D  policy, the agency faced substan­
tial problems in sketching that policy. O n  one 
hand, tho environmentalists— buoyed by the 
court's decisions— wanted" a tough P S D  pro­
gram, while development interests did not. 
Nowhere is that fact better illustrated than 
in testimony of the opposing parties on this 
Issue, which war, presented to Senate S u b­
committee on Air and Water Pollution on 
July 24, 1973. Stating the environmentalists’ 
case was Laurence I. Moss, President of tho 
Slerrp. Club:

"The large majority of the country— virtu­
ally all of the areas outside largo cities and 
Inner suburbs— has air quality which is bet­
ter than the national secondary standards for 
one or more of the six pollutant,b. If E P A ’s 
policy of allowing and indeed encouraging 
significant deterioration had been permitted 
to stand, the air quality of thin entire area 
could have deteriorated to secondary stand­
ards. This would mean, for example, that the 
level of sulfur oxides and particulates In tlio 
Rocky Mountains and the Blue Ridge could 
be allowed to Increase to the level of Boston, 
Akron, Detroit and Pittsburgh. What, w e  are 
discussing and what Is at stake here Is the 
’graying’ of America.” n

T h e  concerns of Industry were presented 
by Carl E. Bagge, President of the National 
Coal Association, wh e n  he stated:

"The nonriegrndntlon derision has thrown 
the nation Into an unforeseen, and we believe 
untended. Tnstnnf, nn-erowt.h policy. T h e  
lack of a legal definition of whnt eonst.ittit.es 
significant deterioration of air quality means 
that no Industry onn build anv plant which 
emits any air pollutants whatever unless lt Is 
willing to gamble on the ultimate definition 
of significant— and there nre no facts upon 
which t,o calculate the odds."43 

' E P A  was eaurht. In t.Lp middle of this phil­
osophic crossfire. Following the Supreme 
Court’s decision, E P A  began drafting regula­
tions to comply with the District Court’s 
order. O n  July 10, 1973, the agency proposed 
four basic plans to Implement, a national P S D  
program and asked for public c omments on 
them.4" After receiving more than 300 written 
c o mments on the Initial proposals, E P A  Is­
sued revised regulations on August 24, 1974, ' 
in order to “properly explore all aspects of 
this issue and to focus more clearly on pro­
cedural and technical issues." M  O n  D e c e m­
ber 5, 1974, after several months of legal 
badgering by the Sierra Club, E P A  promul­
gated final P S D  regulations.51

A  n e w  round of litigation followed promul­
gation of the final regulations; environmen­
talists and Industry led fifteen separate
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petitions for review tn sir Circuit Courts of 
Appeal.58 T h e  challenges were eventually con­
solidated before the District of Columbia Cir­
cuit Court. If E P A  held hopes that the final 
P S D  regulations wonld remove the legal cloud 
which had hovered over the agency for four 
years, they were dashed by the renewed legal 
challenges.
EPA’S REGULATIONS: FIRST CUT AT A NATIONAL 

POLICY

After the initial court order, it took E P A  
nearly two and one-half years to promulgate 
its final P S D  regulations. The most impor­
tant aspect of the regulations focused on a 
classification scheme for air which was clean­
er than secondary standards. Three classes 
were established: in Class I areas, virtually 
any pollution would be "significant" and 
therefore prohibited; in Class II areas " m o d­
erate well-controlled growth” could be ac­
commodated without causing "significant 
deterioration"; In Class III areas, deteriora­
tion to the secondary standards would be 
allowed.8*

T w o  pollutants— sulfur dioxide and total 
suspended particulate matter— were to bo 
used in the classification scheme as yard­
sticks by which deterioration would be meas­
ured. In effect, E P A ’s Class I and Class n  
Increments were nothing more than n e w  ter­
tiary and quaternary standards. 1710 Incre­
ments were not to be exceeded, but Areas 
could be redesignated to a different classi­
fication to accommodate more pollution. All 
"clean air areas" were initially designated 
Class II.84

A n  Important feature of the regulations 
was a n e w  source review process for eighteen 
point sourco categories.88 T w o  criteria had 
to be m e t  before the administrator, or tho 
state If it had been delegated n e w  sourco 
performance standard review by EPA, could 
approve construction or modification of a 
n e w  source covered by the regulations. First, 
tho sourco hod to limit sulfur dioxide and 
particulate matter emissions by applying 
pollution control equipment which wiu» 
equivalent to "best available control technol­
ogy.” Second, emissions from the new source 
could not cause the increments to be 
exceeded.

77ic regulations were generally attacked 
by environmentalists as/ violating the court's 
order for the following reasons: no Class I 
areas were mandated, the four vehicle- 
related pollutants were excluded from P S D  
review, the Class III designation would In 
effect permit "significant deterioration" by 
allowing pollution levels to rise to secondary 
standards, hazardous air pollutants were ex­
cluded from P S D  review, and point sources 
other Lhan the eighteen source categories In 
the regulations were not subject to precon­
struction review. Industry generally attacked 
the regulations as being too stringent, and 
the power utilities were concerned that the 
Class I and Class II increments would ^ose 
a substantial hurdle to construction of coal- 
fired powcrplants In clean air areas.

T h e  problem of "Intrusion” or “buffer 
zones” al o surfaced in the regulations. In 
the preamble to the final P S D  regulations, 
E P A  descrlbd this potential problem by stat­
ing: e

“Calculations have s hown that because of 
tho small air quality increments specified 
for Class I areas, these levels can be violated 
by a source located m a n y  miles Inside an 
adjacent Class II or III area. For example, a 
power plant which must meet the Class II 
increment for S O a would, under some condi­
tions, violate the Class I Increment for S O a 
60 or more miles away. Under the regulations



promulgated below, a source could not be al­
lowed to construct If lt would violate an air 
quality Increment either In the area where 
the source Is to he located, or In any neigh­
boring area In tb.e State. Therefore, wherever, 
a Class X. area adjoins a Class H  or H I  area, 
the potential growth restriction, especially 
for power plant development, extends well 
beyond the Class i boundaries Into the adja­
cent areas.”
Although later studies den mstrated that 

large sources could be loc^ 3d closer than 
60 miles to a Class I area without violating 
the sulfur dioxide and particulate matter In­
crements, Industry seized upon this state­
ment, claiming development would be re­
stricted by buffer zones surrounding Class I 
areas. Put simply, the buffer zone controversy 
became the policy "tar baby" of the regula­
tions, and E P A ’s statement would haunt it 
throughout the ensuing debate.

O n  August 2, 1976, more than a year and 
one-half after E P A  had promulgated the P S D  
regulations, the District of Qolumbla Circuit 
Court of Appeals ruled in favor of the agency 
by concluding:

" W e  A n d  no ground on which to disturb 
the regulations under review, and w e  there­
fore affirm tho E P A  ‘Prevention of Signifi­
cant Air Quality Deterioration* Regulations. 
Our review of Sierra Club v. Ruckelshaus and 
subsequent events revealed no substantial 
reason for rejection of that decision, and wo 
hold that tho non-dctcrloratlon regulations 
promulgated pursxmnt to that decision aro 
both rational and in accordance with law." M 

However, by the tlmo tho Court had 
roached Its decision, pressure had been build­
ing on Congress for nearly three years to take 
legislative actions to resolve this policy Issue, 
In fact tho Court’s decision ca m e  at a tlmo 
w h e n  a bill containing comprehensive 
a m e ndments to the Clean Air Act was being 
debated on tho Senate floor. Congress had 
received the messago: after five years of 
acrimonious debate and litigation, the tlmo 
had come for tho nation’s lawmakers to 
establish national P S D  policy through legis­
lative action. Throughout 1975 and 1976 
prossuro mounted on Congress to a m e n d  tho 
C A A  and address tho Issue by passing legis­
lation which would carefully delineate a n a­
tional P S D  policy, Tho reason for the pros- 
miro was clear: by 1975 P S D  had become a 
stepchild of the courts. D u e  to the quagmlro 
of litigation most states had adopted a 
"wait and see” attitude, shunning the o p­
tion of Implementing a program under E P A ’s 
regulations, waiting Instead for Congress 
to pass legislation which would establish P S D  
policy.1-*7 By January 1970, a year after E P A ’s 
prevention of significant deterioration regu­
lations had been promulgated, only four 
states— Washington, Nebraska, N o w  York 
and Virginia— had requested E P A  to delegato 
t h e m  authority to conduct a P S D  program. 
By July 1, 1976, neither E P A  nor the states 
had taken action to reclassify any Class II 
areas, which led the agency to conclude that 
"most states are waiting for explicit C o n­
gressional direction before they expend re­
source® to take action." 68 •

Senator Ho w a r d  Baker, ranking Republi­
can m e m b e r  of the Senate Public Works 
Committee, perhaps best summarized the 
situation facing Congress w h e n  he said: *

".. . the Supreme Court affirmed the Judl-, 
clal interpretation of an ambiguous policy! 
statement in the Clean Air Act and created, 
the concept of significant deterioration. T h e  
Court’s decision set In motion regulatory
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machinery at E P A  and the situation has 
been in litigation and confusion ever since. 
In frustration environmentalists, industry 
and public officials turned to Congress de­
mandi n g  clarification of the situation.” 50 
Although there was general agreement 

a m o n g  Senate and House m e m b e r s  that 
action was needed, there was sharp dis­
agreement as to wh a t  that action should be. 
In addition, there were differences of opinion 
over the need for a national P S D  policy. Also, 
m e m b e r s  of Congress continued to hold vary­
ing interpretations of what the lawmakers 
h a d  indeed mandated in the CAA. T o  Sena­
tor Muskio, chief legislative architect of the 
nation’s air pollution control legislation, 
there was n o  question of Congress’s intent 
regarding PSD:

"This policy was first articulated in the 
Federal Water Pollution L a w  In 1966 and 
was Incorporated Into the 1967 Air Quality 
Act. It was not altered in the 1970 clean air 
act a m e n d m e n t s  . . . the coxirts have u p­
held tho intent of the act. Non-degradation 
is national policy.” 00

In the 1976 Senate report on the Clean 
Air Act amendments, Senators James L. 
Buckley and Robert T. Stafford echoed this 
viewpoint by stating:
" W h e n  tho Congress established national 

ambient air quality standards in 1970, the 
Congress imposed the need to determine tho 
Impact of a n e w  plant on tho air quality in 
the area of the plant. T h o  prevention of sig • 
nlflcant deterioration (provision) in this bill 
defines that direction. Significant deteriora­
tion Is a definition, stated In concentrations 
of ambient pollutants. It Is not a n e w  ap­
proach or u n e w  philosophy." 01

However, two other fellow Republicans on 
tho Senato Public Works Committee did not 
fully sharo their views. Sonator Pete V. 
Domonicl questioned whether tho "protect 
and enhance” language of tho law clearly 
established a national P S D  policy,, calling 
the phrase a "slender statutory reed” 53 upon 
which to base Buch a far-reaching program. 
Howcvor, In subcommittee and committee 
deliberations, Senator Domonlci played a key 
rolo In writing tho Public Works Commlt- 
teo’s strong P S D  provisions In tho 1976 and 
1977 clean air legislation.
T o  Sonator James A. McClure, those w h o  

subscribed to the interpretation that P S D  
was mandated by the C A A  were mistaken: 

"Tho concept of ’significant deterioration* 
is not contained in the present (1970) Clean 
Air Act.” «

M e m b e r s  of the House w h o  participated In 
drafting the 1976 and 1977 bills had equally 
divergent views of the origins of and neces­
sity for a national P S D  policy."4 It was 
against this backdrop of controversy, litiga­
tion and frustration that, Congress began to 
mold n e w  legislation to address the isaue.

Congressional action on a m e n d m e n t s  to 
the C A A  began In oarnest w h e n  President 
Ford submitted his omnibus energy bill— the 
Energy Independence Act of 1975—  to C o n­
gress on January 80, 1976. As part of that 
comprehensive energy proposal, the Presi­
dent recommended changes in the CAA, in­
cluding deletion of the concept of preven­
tion of significant deterioration from the 
law.06 In addition to garnering support from 
industry for this amendment, the President’s 
proposals wore initially supported In spirit 
by the National Governors’ Conference00 and 
in substance by the State and. Territorial Air 
Pollution Program Administrators.07 Environ­
mentalists opposed the President’s P S D  
a m e n d m e n t — as did E P A — and they lobbied 
for a stringent provision to be Included in 
the Senate and House bills.



During 1215, the Senate Subcommittee o n  
Environmental Pollution held fourteen days 

f cf hearings on the C A A  and began "marklng- 
u p ” a bill In mid-June. After more than 20 

mark-up sessions, the Subcommittee reported: 
a bill to the Public Works Committee on 
November 3, 1976. T h e  Committee completed 
Its work on the bill, after 24 mark-up ses­
sions, and reported it to the Senate on Feb­
ruary 6, 1976. Six mo n t h s  later the Senate 
passed the 1976 Clean Air Act A m e n d m e n t s  
by a 78-13 vote.

During March, 1975, the House S u b c o m­
mittee on Health and the Environment held 
two weeks of hearings o n  the Clean Air Act 
Amendments. O n  October 23, 1976, the S u b­
committee reported a "legislative proposal” 
and three days later the Subcommittee bill 
was referred to the Committee on Interstate 
and Foreign Commerce. O n  M arch 18, 1976, 
a bill was reported from the "Committee to 
the House. However, it was not until Sep­
tember 16— two weeks before Congress was 
scheduled to recess— that the House version 
of the 1970 Clean Air Act Amendments'*0 
was passed by a 324 to 08 vote.

T h e  Senate-House Conference Committee 
wnp faced with the m o n u m e n t a l  task of writ­
ing a compromise bill by October 1, tho 
scheduled Congressional adjournment date. 
B y  putting some long hours, tho Conference 
Committee was able to report a bill. H o w -  
over, before the Sonate could vote on tho 
conference report, a filibuster by Senators 
opposed to tho P S D  provision killed lt.

Hoping to avoid another lengthy battle 
over the Clean Air Act A m e n d m e n t s  in 1977, 
both the House and Senate m o v e  rapidly to 
pass legislation. With m u c h  of tho legislative 
groundwork laid in 1975 and 1970, the bills 
m o v e d  rapidly through tho House and 
Senate.

O n  .Tune 10, 1977, tho Senate passed a 
slightly modified version ™ of Its 1970 bill 
by a 73 to 7 vote. T h o  Houso passed its 
version of the 1977 Clean Air Act A m e n d ­
m e n t s 71 on M a y  26, 1977, by a 320-49 vote. 
Under prossuro from the auto industry 
(which noeded statutory relief from the 1970 
Clean Air Act auto omission standards bo- 
fovo It could ship Its 1978 model vehicles) 
and President Carter, a Sonate-Houso C o n­
ference Committee reported a compromise 
bill which was approved by Congress on A u ­
gust 4, 1977. Three duys later, President 
Carter signed tho bill into law. Embodied In 
the bill is a P S D  provision which was pat­
terned after E P A  regulations, except the 
Class III increment docs not allow for de­
terioration of air quality to the secondary 
standards. Instead half that a m o u n t  of pol­
lution Is allowed. Also, tho six criteria pol­
lutants are required to be included in the 
n"tlonal P S D  program, instead of Just two 
as required by E P A ’s regulations. The n a­
tional interest in "clean air areas” Is pro­
tected by the mandatory Class I designation 
of largo national parks, wilderness areas, 
memorial and international parks, and by 
prohibiting Class m  designations for m a n y  
Federal land categories. The states are given 
a m u c h  greater role in the P S D  program than 
was permitted under E P A ’s regulations. T he 
classification process, with certain limited 
exceptions, is controlled by the governor of 
each state. The governor’s classification de­
cision is not subject to a substantive review 
by EPA; the agency’s role is limited only to 
a "procedural review. In general, the n e w  law's 
P S D  provision represents a reasoned ap­
proach to balance the need for economic
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growth and the need for clean air and places 
responsibility for determining that balance • 
w^th the governors.

c o n c l u s i o ni
This note has attempted to record the prob­

lems that are created by Implementing a stat­
ute which is ambiguous and vague on key 
policy issues. It m a y  be' aa one commentator 
has suggested, that “perhaps the politics of 
m aking major change are such that more 
battles can be w o n  by the significant use of 
silence a n d  vagueness than by the expTdt 
statement of Intentions.” 71 A n d  it m a y  be, 

as another, writer has hinted, that-in the 
C A A  the Senate proponents of a strong P S D  
policy purposefully passed a vaguely-worded 
bill, but buttressed lt with legislative history 
that could be Interpreted by the courts as a 
Congressional mandate for a national P S D  
policy.711 However, Inherent in such an  ap­
proach is tho fact that vagueness in a statute 
gives the implementing agency wide- ranging 
authority to m a k e  administrative decisions 
which, in effect, set national policy. Such 
unfettered discretion, as one commentator 
has noted, allows the agency to m a k e  "essen­
tially lawless” decisions on public policy ques­
tions.7* In addition, statutory vagueness en­
courages litigation which ultimately results 
in the grinding halt of program implementa­
tion.

W e  have attempted to demonstrate in this 
note that in tho C A A  Congress either abdi­
cated or simply overlooked Its policymaking 
responslbllties on prevention of significant 
deterioration. Instead of addressing this is­
sue in 1970, w h o n  public support for strong 
environmental laws was at its apox, C o n­
gress— for vhatovor reason— did not clearly 
speak to the Is b u o and years later had to 
pick u p  the pieces of a national policy which 
h ad been patched together by the courts and 
EPA. N o  rational person would argue with 
the contention of Senatoro Buckley and 
Stafford that "under tho Constitution, tho 
Congress has the responsibility to define n a­
tional policy.” 75 Therefore, before it becamo 
a hostage of tho courts, our nation’s law­
makers should have spoken on tho preven­
tion of significant deterioration issue through 
timely legislative amendments. Such action 
would have allowed tho states to imploment 
tho P S D  program without fear of stagnation 
which accompanied the seemingly endless 
litigation.

Finally, n o w  that Congress has established 
a national P S D  policy, it will be Incumbent 
up o n  local and State agencies and E P A  to 
insure that it is implemented vigorously, but 
wisely.
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"quality of life" review requirement, which 
subjected environmental regulations to de­
tailed revlow by federal agencies. This re­
quirement was unilaterally terminated by 
E P A  on January 25, 1977. For a discussion of 
tho impact of O M B ’s "quality of life" review 
on environmental policymaking, sec, Office of 
M a n a g e m e n t  and Budget Plays Critical Part 
in Environmetal Policymaking, Faces Little 
External Review, B N A  Environ. Rep. 693-697
(1976).
M  EPA, Final Guidelines, 36 Fed. Reg. 15486

(1971).
011972 Senate Oversight Hearings, supra 

noto pt. 1, at 243.
“ Reorg. Plan No. 3, 1970, 35 Fed. Reg. 15623 

(1970).

» Hearings on S. 3229, S. 3466, S. 3546 Be­
fore the Subcommitee on Air and Water Pol­
lution of the Senate Committee on Publio 
Works, 91st Cong., 2d Sess., pt. 1, at 143.

40 Sierra Club v. Ruckelshaus, 344 F. Supp. 
253 (D.D.C. 1972).

“ 344 F. Supp. at 254 (D.D.C. 1972).

43 Brief for plaintiff, Sierra Club v. 
Ruckelshaus, 344 F. Supp. 253 (D.D.C. 1972).

■‘JU.S. District Judge John H. Pratt WTOte 
the opinion. It is reprinted in its entirety in 
Hearings on the Nondegradation Policy of 
the Clean, Air Act Before the Subcommittee 
on Air and Water Pollution of the Senate 
Committee on Public Works, 93d Cong., 1st 
Sess. at 1—4 (1973) (hereinafter cited as 
Nondegradation Hearings). See also Agency—  
Court Partnership in Environmental L a w  for

7



a thorough dir vlon of Judg* Pratt’* de­
cision, and his lellance o n  the National Air 
Pollution Control Administration'* guide­
lines and statements of top-ranking H E W  
officials to support his decision.

44 Id., at 4-5. T h o  Court’s order contained 
the terms "nondegradation,” “significant 
.deterioration” a n d  “.*10 significant deteriora­
tion.” For a discussion of this definitional 
confusion see Significant Deterioration . . . 
The Continuing Controversy supra note 28 
at 151-2.

« Ruckelshaus v. Sierra Club, 4 E R C  1815 
(D.O. Clr. 1972).

«Fri v. Sierra Club, 412 U.S. 541, 5 E R C  
1417 (1973).

" Nondegradation Hearings, supra note 43 
at 7. '

<«/d. at 73.

40 38 Fed. Reg. 18986 et. seq. (1973). For a 
discussion of the four plans, see C o mment, 
The Nondegradation Controversy: H o w  Clean 
Will Our “Clean Air” Be?, 1974 U. HI. L. F. 
314.

Fed. Reg. 31000 (1974).

~  39 i?ed. Reg. 42510 (1974).
M  Agency— Court Partnership in Environ- 

mental'Law, supra note 18 at 319. 

k 63 39 Fed. Reg. 42610 (1974).

m Id., the classification Increments are:

(Pollutant “ceilings” are expressed in 
micrograms per cubic meter.)

Class
I 1

Class
II1

Class
III3

Particulate matter:
Annual geom. m e a n —  5 10 60
24-hour m a x i m u m  —  10 30 160

Sulfur dioxide:
Annual arlth. mean.. 2 15 60
24-hour m a x i m u m ___ 5 100 260
3-hour m a x i m u m ___25 700 1,300

* 40 C F R  Sec. 52.21(c) (2) (1) (1974).
3 S a m e  as secondary standards as estab­

lished by 40 C F R  Secs. 60.5, 50.7 (1973).

M  T h e  eighteen point source categories are:
(1) Fossll-Fuei Steam Electric Plants of 

more than 1000 million B.T.U. per hour heat 
input, (il) Coal Cleaning Plants, (ill) Kraft 
Pulp Mills, (iv) Portland C e m e n t  Plants, 
(v) Primary Zlno Smelters, (vi) Iron and 
Steel Mills, (vii) Primary A l u m i n u m  Ore R e­
duction Plants, (viil) Primary Copper Smelt­
ers, (ix) Municipal Incinerators capable of 
charging more than 260 tons of refuse per 
24 hour day, (x) Sulfuric Acid Plante, (xi) 
Petroleum Refineries, (xli) Lline Plants, 
(xlii) Phosphate R o c k  Processing Plante, 
(xiv) By-Product Coke O v e n  Batteries, (xv) 
Sulfur Recovery Plante, (xvl) Carbon Black 
Plants (furnace process), (xvii) Primary Lead 
Smelters, and (xvili) Fuel Conversion Plants.

40 C F R  Sec. 52.21(d), 39 Fed. Reg. 42516 
(1974).
»  Sierra Club v. EPA, 9 E R C  1129 (D.C. Clr. 

1976).
»  B N A  Environ. Rep. 1728-29 (1976).
“ Brown, LipaJ, Implications of a Preven­

tion of Significant deterioration Policy on 
State G r o w t h  Management, E P A  paper pre­
sented at the 69th annual meeting of the Air 
Pollution Control Association, 19 76.

“ Baker, Clean Air Act A m e n d m e n t s  of 
1576, 122 Cong. Rec., M a y  25, 1976.
, 60 N ondc.grr ation Hearings, supra note 43
at 1.

*8. Rep. No. 94-717, 94th Cong. 2d Sess. 
(1976).
“ Domenlci, The Clean Air Act A m e n d ­

ments of 1978: Balancing the Imponderables, 
122 Cong. Rec., M arch 22, 1976..

•S. Rep. No. 94-717, 94th Cong. 2d Sess. 
(1976).
«  H. Rep. No. 94-1175, 94th Cong, 2d Sess.

(1976).
«8 Transmittal letter from President Ford to 

Vice President Rockefeller (in his capacity 
as President of the Senate) and Clean Air 
Act Amendments, Jan 30, 1975.

“ National Governors’ Conference, Policy 
Positions, (1975).
“T h e  significant deterioration Issue should 

be resolved by Congress in a m a n n e r  which 
gives each State the flexibility to determine 
for itself wh a t  is m e a n t  by ‘significant,’ con­
sistent with local values"

This statement was approved at the s u m ­
m e r  meeting of N G C  at N e w  Orleans on Juno 
11, 1875, and was not a m e n d e d  until M a r c h  1, 
1977. T h e  1977 a m e n d m e n t  substantially 
changed N G C  policy and put the nation’s 
governors o n  record as supporting PSD, pro­
vided the governors would have redesigna- 
tlon aiithorlty on Federal and State lands.

07 State and Territorial Air Pollution Pro­
gra m  Administrators, Resolution, (1975). In 
the resolution, S T A P P A  jailed for H.R. 10498, 
the Clean Air Act A m e n d m e n t s  of 1976, to 
be a m e n d e d  to add the following clause to 
Section 101(b)(1)— the “protect and e n­
hance” provision which had formed the basis 
of the Sierra Club suit:

“ (b) ut nothing in this act Is Intended to 
require or authorize the establishment by 
the Administrator of standards more strin­
gent than primary and secondary ambient 
air quality standards; ”,

This same language win included in Presi­
dent Ford's proposed a m e n d m e n t s  to the 
CAA.

«S. 3219.
“ H.R. 10400.
77 S. 252.
71 H.R. 6161.
73 Kramer, Economics, Technology, and the 

Clean Air Act A m e n d m e n t s  of 1970: The First 
Six Years, 6 Ecology L. Q. 161 (1976).
n Mihaly, The Clean Air Act and the C o n­

cept of Non-Degradation: Sierra Club v. 
RuckeUtaus, 2 Ecology L. Q. 801 (1972).

7‘ Agency-Court Partnership in Environ­
mental Law, supra note 18 at 375.

75 S. Rep. No. 94-717, S4th Cong., 2d Sess.
(1976).

8



ffl

C S  H b  l « , D

i -v v j O L '

er^o-^\^Av
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T O M  H A N N A ' S  (DEC) C O M M E N T S  RE  C S H B  190 (3rd) - 3 - 2 4 - 7 8

H a n n a  s a i d  this m o r n i n g  that the t h i r d  r e v i s i o n  s u b m i t t e d  b y  
the C I A R M D  h a d  in fact b e e n  r e w r i t t e n  to i n c o r p o r a t e  D E C ' s  
t e c h n i c a l  and l e gal (but n o t  n e c e s s a r i l y  s u b s t a n t i v e )  p r o b l e m s  
w i t h  the f i r s t  a n d  s e c o n d  d r a f t s  f r o m  the C o o k  I n l e t  d i s t r i c t .

(Ernie M u e l l e r  y e s t e r d a y  c a l l e d  and c o m m e n t e d  that the t h ird 
d r a f t  s t i l l  c o n t a i n e d  a m b i g u i t i e s  o f  l a n g u a g e  that c o u l d  l a t e r  
c a u s e  m i s u n d e r s t a n d i n g s  a n d  c o n f u s i o n )

H a n n a  s a i d  that he w o u l d  try to get a D E C  p o s i t i o n  l e t t e r  o u t  to 
us n e x t  week. He p o i n t e d  out, how e v e r ,  that the e n a c t m e n t  of  the 
b i l l  w o u l d  r e q u i r e  DEC to d r a w  up r e g u l a t i o n s  for r e v i e w i n g  and 
a p p r o v i n g  local p r o g r a m s .  T h i s  w o u l d  al s o  r e quire, he said, DEC 
to r e v i e w  e x i s t i n g  local p r o g r a m s  for t heir a d e q u a c y .  He d o u b t e d  
w h e t h e r  m o s t  p e o p l e  i n v o l v e d  in p r e p a r i n g  the b i l l  w e r e  a w a r e  of 
t h ese i m p l i c a t i o n s .

H a n n a  c o n c u r r e d  that the F a i r b a n k s  N o r t h  S t a r  B o r o u g h  s h o u l d  
c o m m e n t  on the bill s i n c e  it has the o n l y  o t h e r  a c t i v e  air 
p o l l u t i o n  p r o g r a m  in the state. He has t a l k e d  to Don M o o r e  ( E n v i r o n­
m e n t a l  D i r e c t o r  in F a i r b a n k s )  a b o u t  the b i l l  a n d  w i l l  a s k  h i m  
to r e s p o n d  to us.

B e n  H a r d i n g



FAIRBANKS BOROUGH COMMENTS RE CSHB 190 -  3 -2 8 -7 8

I s p o k e  to D o n  Moore, the E n v i r o n m e n t a l  D i r e c t o r  for the F a i r b a n k s  

N o r t h  St a r  Borough, this m o r n i n g .  He to l d  m e  that it w a s  his 

u n d e r s t a n d i n g ,  b a s e d  on d i s c u s s i o n s  w i t h  T o m  H a n n a  of DEC that 

the p a s s a g e  of  C S H B  190 into law w o u l d  n o t  a f f e c t  the b o r o u g h  

in F a i r b a n k s  s i n c e  F a i r b a n k s  did n o t  at this p o i n t  d e s i r e  to 

set up an a u t o n o m o u s  air p o l l u t i o n  p r ogram.

He s a i d  that he w o u l d  ask the b o r o u g h  a t t o r n e y  to go ov e r  the 

l e g i s l a t i o n  to i n s u r e  that the b o r o u g h ' s  p r o g r a m  w o u l d  not be 

i n a d v e r t e n t l y  a f f e c t e d  by C S H B  190. He a s k e d  that n o  final 

c o m m i t t e e  a c t i o n  be taken u n t i l  the b o r o u g h  c o u l d  m a k e  the 

legal r e v i e w ... w h i c h  w o u l d  be d o n e  as s o o n  as possi b l e .

Ben H a rd in g
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J o h n  Davis, C h a i r m a n  of the C o o k  I n let A i r  R e s o u r c e s  M a n a g e m e n t  

D i s t r i c t ,  d r o p p e d  o f f  a s e c o n d  r e y i s i o n  of w h a t  the C I A R M D  w o u l d  

like to see in C S H B  190 on 2-24-78.

D a v i s  sa i d  the C I A RMD, w h i c h  is c o m p o s e d  of the K e n a i  P e n i n s u l a  

B o r o u g h  and the M u n i c i p a l i t y  of A n c h o r a g e ,  w a n t e d  to a c h i e v e  two 

b a s i c  p o i n t s  w i t h  the p r o p o s e d  l e g i s l a t i o n :  to d e t e r m i n e  w h e t h e r

or n o t  the C I A R M D  w o u l d  h a v e  the sole p e r m i t i n g  a u t h o r i t y  (subject 

to s t a t e  o v e r r i d e )  or w h e t h e r  there w o u l d  be two layers of g o v e r n m e n t  

r e q u i r i n g  p e r m i t s .  (He said in the l a t t e r  ca s e  the C I A R M D  w o u l d  

p r o b a b l y  c l o s e  sh o p  a n d  the K e n a i  B o r o u g R / p u l l  o u t ) .

D a v i s  s a i d  that he h a d  had n u m e r o u s  d i s c u s s i o n s  w i t h  DEC C o m m i s s i o n e r  

M u e l l e r  a n d  that g e n e r a l  a g r e e m e n t  on the bi l l  h a d  b e e n  w o r k e d  out, 

a l t h o u g h  p o s s i b l y  s o m e  d i s a g r e e m e n t  on s p e c i f i c  d e t a i l s  c o u l d  s t ill 

exist. He s a i d  that the C I A R M D  h a d  not c o n t a c t e d  o t h e r  m u n i c i p a l i t i e s  

w i t h  a c t i v e  air c o n t r o l  p r o b l e m s  and p r o g r a m s ,  s u c h  as the F a i r b a n k s  

N o r t h  S t a r  B orough, for their c o m m e n t s  on the l e g i s l a t i o n  nor w e r e  

i n d u s t r i a l  o r g a n i z a t i o n s  in the d i s t r i c t  s p e c i f i c a l l y  a w a r e  of the 

p r o p o s e d  l e g i s l a t i o n .

D a v i s  s a i d  that he w a s  f a c i n g  no d e a d l i n e  in r e g a r d  to p a s s a g e  of 

C S H B  190 but that o b v i o u s l y  he w o u l d  like to see l e g i s l a t i v e  a p p r o v a l  

this session.

In o t h e r  areas: T h e  C I A R M D ' s  g o v e r n i n g  b o a r d  is c o m p o s e d  o f  two 

K e n a i  P e n i n s u l a  B o r o u g h  a s s e m b l y m e n  and two from A n c h o r a g e .  The 

two m u n i c i p a l i t i e s  fund the d i s t r i c t  and h a n d l e  S t a t e  r e v e n u e  s h a r i n g  

f u nds for the d i s t r i c t ' s  programs. M a t - S u  at one time belon g e d ,  but 

w i t h d r e w .  C o n t a c t  w i t h  M a t - S u  is b e i n g  m a i n t a i n e d  and it w i l l  p r o b a b l y  

r e j o i n  the C I A RMD, e s p e c i a l l y  in v i e w  of the c a p i t a l  r e l o c a t i o n  to 

U i l low. At tu is time, m o s t  of the funds and time of the C I A R M D  are 

d e v o t e d  to A n c h o r a g e  and its problems.

CSHB 190 ( R e la t in g  to  m u n ic ip a l  a i r  c o n t r o l  p ro g ra m s )

Be n  H a r d i n g



D E C  C O M M E N T S  RE T H I R D  R E V I S I O N  O F  C S H B  190 3 - 2 2 - 7 8

I s p o k e  to H u n g e r f o r d  at D E C  in the a b s e n c e  of  T o m  H a n n a  w h o ' s

h a n d l i n g  DEC c o m m e n t s  on C S H B  190.

H u n g e r f o r d  s a i d  that he w a s  r e v i e w i n g  the t h ird d r a f t  r e v i s i o n  

o f  C S H B  190 s u b m i t t e d  by the C I A R M D  ( r e c e i v e d  in S C / R A  3-20-78). 

A c c o r d i n g  to the t r a n s m i t t a l  letter, the t h ird r e v i s i o n  had b e e n  

w r i t t e n  to a c c o m o d a t e  DEC o b j e c t i o n s  to the s e c o n d  draft. H u n g e r f o r d  

sa i d  that DEC p r o b l e m s  had c e n t e r e d  on the p r o b l e m s  of d r a f t i n g  

l a n g u a g e  that w o u l d  l e g a l L y  e n a b l e  the C I A R M D  to c a r r y  out local 

a i r  p o l l u t i o n  c o n t r o l s  in c o n f o r m i t y  w i t h  E P A  p r o v i s i o n s .  He 

s t a t e d  that DEC w a s  h a p p y  to s h i f t  some o f  this e f f o r t  to local 

air c o n t r o l  d i s t r i c t s  but that it was not a q u e s t i o n  o f  DEC b e i n g

a b l e  to t r a n s f e r  all a u t h o r i t y  to the local d i s t r i c t  a n d  c r e a t e

a b o d y  a u t o n o m o u s  of the state. He a l s o  n o t e d  that w h o e v e r  m a n a g e d  

the local air pr o g r a m ,  e i t h e r  s t a t e  or local group, w o u l d  h a v e  to 

c o m p l y  w i t h  f e d e r a l  s t a t u t e s  and E P A  r e g u l a t i o n s .

Ben H a r d i n g
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Joe-

RE- M u e l l e r ' s  C o m m e n t s  on C S H B  190

I r a n  into E r n i e  M u e l l e r  last n i g h t  at the a i r p o r t  a n d  I a s k e d  

h i m  i n f o r m a l l y  w h a t  his r e a c t i o n  w a s  to the r e v i s i o n  p r e p a r e d  by 

J o h n  D a v i s  of the C I A R M D  on C S H B  190.

M u e l l e r  s a i d  that h e  was a w a r e  of, and a p p r o v e d  of  in p r i n c i p l e ,  

the o r i g i n a l  r e w r i t e  of HB 190, but that he  h a d  n o t  s e e n  p r e v i o u s l y  

Davis' s u b m i s s i o n .  A f t e r  l o o k i n g  o v e r  the c o p y  w e  h a d  sent him, 

he said his i m p r e s s i o n  w a s  that a lot of the d r a f t ' s  l a n g u a g e  w o u l d  

h a v e  to be c l e a n e d  up a n d  c l e a r e d  up.

He said he w o u l d  be b a c k  in the o f f i c e  T u e s d a y  and w o u l d  like to 

talk a b o u t  it m o r e  at that time. In the m e a n t i m e ,  he h a d  g i v e n  the 

b i l l  to T o m  H a n n a h  in his d e p a r t m e n t .

Ben H a r d i n g  
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