






















































































































































































































































































































































































sp«ei«l. Hn«9«»utt artu is not necessary to per.
harvest levels, 1iv is unlikely that Congress would
further cutting. Therefore, the areas iInvolved would receive
essentially the same protection under the Committee and Tsongas
approaches. The Committee approach is deemed necessary, however,
to prevent existing job loss and community instability in the
event that Senator Tsongas is wrong about wilderness iImpacts on
harvest levels..

Miscellaneous

This amendment adopts the basic thrust of the House trans-
portation title. Because of Alaska®s unique transportation
situation (in a state one fifth the size of the nation, there are
fewer paved roads than in the District of Columbia and Montgomery
County combined), the Senate Committee provided a special process.
The process streamlines decision making on transportation appli-
cations and involves the Department of Transportation in planning
and certain decisions. Yet, strong environmental protection is
assured in a number of ways, including Presidential and Congres-
sional involvement 1iIn decisions regarding parks and wilderness

areas. In contrast, the Tsongas amendment minimizes the role of
the DOT and greatly*restricts the ability to appeal a negative
decision. By so doing, antiquated approaches which have proved

so inadequate 1iIn other contexts are perpetuated.

Additionally, the amendment would designate wild river corridors
which were rejected for access or other reasons in the Energy
Committee bill.

Interrelationship Between Amondments

Attention should be given to the .interrelationship between the
various amendments just described. For example, a press release
by Senators Hart and Chafee regarding the wildlife refuge amend-
ment emphasized that these provisions do not preclude oil
exploration in the Arctic National Wildlife Range. Yet, another
amendment proposed by Senator Tsongas would do this very thing,
There is also confus.i,on in the treatment of the proposed Tetlin
Nnional Wildlife Range and other aspects of the amendments.



DIVISION or RESEARCH k DHVELOFMENT

TO. DATE:
JOHN KATZ, Special Counsel March 20, 1980

Office of the Governor

TELEPHONE NO:

279-5577
FROM: i i SUBJECT
JAMES WICKESJActing Chief Removal of Locatable
Policy Research Section Minerals from Park

Service NRAs

This aeao suaaarlzes ay research Into the question of whether
normally locatable minerals can be made available for disposal In
national recreation areas where the removal of nonleasable minerals
under A3 USC 387 Is permitted but where mineral location is
prohibited. The context of my inquiry has been confined to the
following national recreation areas under National Park Service
Jurisdiction: Lake Mead, Ross Lake, Lake Chelan, Whiskey Town, and
Glen Canyon. With the notable exception of Lake Mead, whose
regulations apparently reference A3 USC 387, the enabling legislation
tor these NRAs 1is nearly identical to the language contained in S.9
with respect to mineral management, In general, and reference to

A3 USC 387, 1in particular. The mineral management language for
Glen Canyon National Recreation Area and that contained in S.9

(Sec. 1312) have been juxtaposed for eaay comparison on the attached
sheet. A copy of A3 USC 337 is also attached.

Although each of the NRAs mentioned above and those proposed in S.9
are closed to mineral entry, the Secretary of the Interior has the
discretion to permit the removal of leasable minerals according to
the mineral leasing laws. The mineral leasing laws that apply to
public domain lands are very specific about what minerals con be
leased, however, and do not apply to normally locatable hard rock
minerals. Thus, the Secretary"s discretion to allow the re.po»al of
leasable minerals removal cannot be extended administratively to
locatables.

In addition to permitting the removal of leasable minerals pursuant
to the mineral leasing laws, the Secretary may allow for the removal
of nonleasable minerals in accordance with A3 USC 387. The question
of whether locatable minerals can be treated as nonleasable minerals
and removed under A3 USC 387 assumes a great deal of importance in
the case of proposed NRAs under S.9, because the most important
mineral values in these areas are the normally locatable hard rock
varieties. If the Secretary®s discretion to allow the removal from
proposed Alaskan NRAs of nonleasable minerals per A3 USC 387 does
not include hard rock minerals, then the dominant and most valuable
minerals within the proposed Alaskan NRAs cannot be utilized,

except where valid existing rights are involved.

02-00]A (R«v.)0/79)
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On the basis of telephone conversations with National Park Service
personnel In Denver, t have found the following:

1. Of the NRAs under Park Service management, amlly wattiniim
the Lake Mead unit have locatable minerals been disposed
of by means other than that provided by the mining laws,
This practice was Initiated when the unit was under
Bureau of Reclamation management and was continued under
subsequent National Park Service managemamit. About
one-half ~N1had been lIssued for uranium and
metalliferous minerals until the practice was curtailed
several years ago.

2. The Park Service®"s decision to discontinue this practice
within the Lake Mead unit was based upon lts determination
that the practice was without statutory basis.

Specifically, a 1973 Solicitor®™s opinion which found that
locatable minerals could be removed under 43 USC 387 was
Itself found to be without basis. A new Solicitor”™s

opinion which espouses the contrary position that 43 USC 387
cannot apply to normally locatable minerals within national
recreation areas will soon be sent to Washington, D.C.

for final review.

3. The Park Service is of the opinion that 43 USC 387 must
be followed in it6 entirety when applying It to NRA
mineral management. Under NPS" view, the language of
43 USC 387 Is quite restrictive; only "sand, gravel and
other minerals and building materials"™ can be removed
from lands being administered under the federal reclamation
laws and only "in connection with the construction or
operation and maintenance of any (reclamation?) project."
Apparently, the Park Service feels that the earlier
Bureau of Reclamation position and the 1973 Solicitor™s
opinion incorrectly interpreted 43 USC 387 as providing
sufficient authority to permLt the removal of locatables
generally.

4. On the basis of this new Department of Interior concensus,
the Park Service is proceeding to remove from its
regulations for the Lake Mead National Recreation Area
provisions that allow for the removal of locatable minerals.

5. For Ross Lake, Lake Chelan, Whiskey Town and Glen Canyon
NRAs whose enabling legislation is almost identical to
that contained in the Senate Energy Committee Bill (see
attachment), the Park Service has never allowed locatable
minerals to be removed under the provisions of 43 USC 387.

In iununary, the Department of the Interior has apparently reversed
its earlier position r .iat locatable minerals within Park Service
NRAs can be made available under 43 USC 387. It is anticipated
that thir position /111 be articulated formally In a forthcoming
Solicitor®8 opinirn on the subject. For Alaskan NRAs as proposed
in S.9, this decision would make Impossible any development of






SENATE MIL 9

See. 1S1Z (a) NatiMwl racmtton irw wlahltsh»d by this Act shall be admiais-
irrtd by the Sacraterr or tho SorroUry of Agriculture aa appropriate, in order to
provide for public outdoor racraatlaa aao and agjaymmt and for tho conservation of
the scenic, scientific, historic, fish and wildlife, and ether values contributing to
public enjoyment of such areas. Except aa otherwise provided in this Act, the appro-
priate Secretary shall administer the recreation areas In a manner which in his
judgment will bast provide for gl) public outdoor recreation benefits; (2) cocaervation
of scenic, scientific, historic, fish and wildlife, and other values contributing to
Public enjoyment; and (3) such management, utilisation, and disposal of natural re-
wurcc* and the continuation of such existing ness and developments as will pro-
mote, or are compatible with, or do not significantly impair public recreation and
conservation of the scenic, scientific, historic, fish and wildlife, or other values con-
tributing to public enjoyment. In administering the recreation areas, the appropri-
ate Secretary may utiluo such statutory authorities pertaining to the administra-
tion of the National Park System, and such statutory authorities otherwise availa-
ble to him for tho conservation and management of natural resources at he deems
appropriate for recreation and preservation purposes and for resource development
compatible therewith.

*» The lands within the recreation areas, subject to valid existing rights, are
hereby withdrawn from location, entry, and patent under the United States mining
laws. Except with respect to the Noatak National Rscreation Area, the Secretary
under such reasonable regulations as he deems appropriate, mgy permit the remov-
al of the nonleasable minerals from lands or interests in land”itnin the recreation!
areas in the manner described by section 10 of the Act of August 4, 1939, as amer.d-
pd (43 U.S.C. 387), and he may permit the removal of leasable minerals from le.nds
°r microtia in land; within the recrention™~afeae hi AmjnfgfTCP Witn me mineral
ensine lows if he finds thin such disposition would not have signilirsnt nrlvi-rw »f.
tccte on the administration of the recreation areas.

tc> All receipts derived from permits nnd leasee issued on lands or interest in
lands within tne recreation areas under the mineral leasing laws shall be disposed
of as provided in such laws; and receipts from i..e disposition of nonleasable miner-
als within the recreation areas shall be disposed of in the same manner as moneys
received from the sale of public lands.

§ 460dd-2. Public land*; withdrawal from location, entry,
and patent under Federal mining laws;
removal of minerals; disnosition of funds
from permits and leases

ia) The lands within the recreation area, subject to valid existing
rights,are withdrawn from location, entry, and patent under the Unit-
ed States mining laws. Under such regulations as he deems appropri-
ate, the Secretary shall permit the removal of the nonleasable minerals
from lands or interests in lands within the national recreation area jn_
the manner prescribed by section 387 of Title 43, and he shall permit
the removal of leasable minerals from lands or interests in lands with-
in the recreation area in ,;ccordance with the Mineral Leasing Act of
February 25, 1920, as amc ided, or the Acquired Lands Mineral Leas-
ing Act of August 7, 1947, if he finds that such disposition would not
have significant adverse effects on the Glen Canyon project or on the
administration of tho national recreation area pursuant, to sections
4G0dd to 460dd-9 of this title.

(b) AIll receipts derived from permits and leases issued on lands in
the recreation area tinder the Mineral Leasing Act "X February 25, 1920,
as amended, or the Act of August 7, 19-17, shai be disposed of as pro-
vided in the applicable Act; and receipts from the disposition of non-
leasable minerals within the recreation area shall be disposed of in the
same manner as moneys received from the sale of public lands.

Pub.L. 92-593, § 3, Oct. 27. 1972JG Slat. 1312.

Historical Note

Itrfrrrnrm In Trxf. The I'liHnl Sinlcs Ar<inlred t.nml* Mineral Il.ca-lm; Art
mining limvi*. referred to In Milmor. in). o»f An»:. 7. 1017 nnd llie Art «f Anif. 7.
lire <IAK>Iflc<t generally in Title 30. Min- 1047, referred In In m»I»m*i>. (a) an«l <v*I.

nrc elaPkifled to clmpler 7 [mv(l«ii 3-M el
neil.) of Tllle 30.

eral Lnii*ls and Milniiic.

Mineral l.cnilui: A«T » Kelt. 23. 1020.

n* amended, referred i»* In Milder*, till l.reU Liilvr  1INlury. Kwr litirhl.ilin1
and (h). U Flathad elinptrr 3A (»«' tilMnry nnd pnrpiiM* of I'nh.1.. 02 W.1. mt
lion 181 ei hf«|.) of Title 30. 1072 1'S.Cude Cone. nnd Ailm.Ni'Wa, p.

«1015.
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rﬁwsih i T
, T-. troet obligation fornw nm t onscm it  tltt
tavolvtd, easements or rights-of-way for perio4s la exeats of twonty- I
£V' fee year* shall be granted only npo* prior written approval of tht

%.+ governing board of sack organization. Aug. 4, 1939, e. 411, | 10, S3

J- . SUL 119; Aug. 18.1950, e. 762, 64 SUL 4(3. ii
Muit*rexol Not™ i f
ITe
u Bap h« liftr roalract *bKpatt** f*r
IBM Arow" *«L Act A*f. | M
§ 385b. Repealed. Pub.L. 86-633, f 1(18), June 29, 19G0, ow' T«l - A S MO opayment  rcorert *f tk* priect U- mon
, pefBlttcd Secretary t* (Mat ptnHMIt (g'cl Tt «
74 Stat 248 M Hnnli *r rlpbu-of-wap proelded that I i
~ em uwanl *r richt-of-way 1* *ze**a af ZwgUlatle* fllauryi F*r leptilatira hla- .1 1
*t» jraara k* fiiiM anlesa Um ha* b*** t*rp and parpoie <( Art Aa*. IS. 1030 1l
mterleal Hat* pHar wrltrt* appro**! bp tk* peremlIn* M1 1P30 U.S.Cad* C**(.S*rrle*, p. JOOA
**eu«8. Act Juaa ». IMS, e T3J. | J. iui| to th* prrrilloas *t **ctlon 183* of b**rd of aurb water me-era” -rpaaUatirt: m
C Su1l 1100, routed »e report* .to th* thl* tltl*.
C**(m i of *11 acliritle* *ndcrt*ktn par- Cron* A*far*a**a
F*d*ral reclamation Itw i dtflned. **e *wtl»* 416* *f U b title
.-y . - -
8§ 385C. Tuition charge per pupil NOt of S*il*I**i r,t
Historical Not* Anthnrliatl** bp Secretary
Kateppel J .
C*<U£mtt*a. S<-ctlon was from the In- 1i5S. anrt list not been repeated In *ubie- wher_n aulieontracter hart not recelred au-
t*rlor Department Appropriation Act. Qucnt Appropriation ActA thority t* atock plla apgrtpatc* from a
XU9, Act Jur.e 99. IMS. ¢ 7W. | 1, CI Silt. peraon autkerlud by Secratary of Interior
I. Autharliatun br Secretary to pice anch permission. Siiotwell v. U.
Under thla rectloa aathnrlilnp Secretare §.. D.C.Wach.1938. 108 F.Sapp. OOT.
i i _lai ici H =f Interior to p*rtnit remoeal of land and
8 386. Application of c.xcess-laiul provisions of reclamation el o o e B e 1. Estoppel
laws to certain lands oient In eonaectlnn with construction of Whtr* district mitnaeer who was In
o . any pr-.ecta without charge If uaa la for chirp# of porernment projects and who
The excess-land provisions of the Federal reclamation laws shall - public aptncy ld eonaiructlon of an? had cxclualra authority to Isaut permits,
not be applicable to lands which on June 16, 1933, had an irrigation public ronda or atreeta within any project made no raprtaentationa to or had any
' ’ . . or lie Immediate rlelnltp. aubeontrnetor. direct deallnea with aulwontractor con-
water supply from sources other than a Federal reclamation project who bad contract to fnrnlah concrete np- cernins extraction of materials from a
and which will receive a supplemental supply from the Colorado-Big prupnlea to prime contractor, which had aand pit acquired by porernmrnt for use
H rlplit under Its contract to obtain appre- In connection with ;orernment project*,
Thompson project. June 16,1938, c. 485, 52 Stat. 764. batei from pit acqnired bir porermment porernment was not catopped from deny m

for use In connection with poerrmuont Inp (hat subcontractor had a permit ti

project, could not recorcr from pnvern- extract materials from pit orcn If manager
8 387. Removal of sand, gravel, etc.; lenses, easements, etc. iner.t which look omr stock pile of had knowledge thnl suticontrnctor wns
nppn-pntna accumulated hr aubcontraclur rnniorinp matcrinir tnd acquiesced there-
The Secretary, in his discretion, may (a) permit the removal, from for rule to other porerninent Oi#ntrarls*r* in. Mintwell » U. S. D.C.Wnali.ISKM, lI-I
lands or interests in lands withdrawal or acquired nnd being admin- with whom he did not have a contract K.Supp. 037.
istered under the Federal reclamation laws in connection with the
construction or operation and maintenance of any project, of sand, § 388. Contracts for materials; liability of tiic United Slates
gravel, nnd other minerals nnd building materials with or without
competitive bidding: Provided, That removnls may be permitted with- When appropriations have been made for the commencement or
out charge if for use by a public agency in the construction of public continuation of construction or operation and maintenance of any
roads or streets within any project or in us immediate vicinity; nnd project, the Secretary rnny, in connection with such construction or
(b) grant leases and licenses for periods not to exceed fifty years, operfition and main.tenance, enter_into contracts f>r miscellane_ous
and easemcnTs'or rightseafs ith or without limitation ns to peri- services, for materials and supplies, as well as ;'or construction,

which may cover such periods of time as the Secretary may consider
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DEPARTMENT OF

April 10, 1980

Mr. Steve Silver,
Executive Assistant
Senator Ted Stevens
Room 260

FISH AND UAJHK

Russell Senate Office Building

Washington, DC 20510

Dear Steve;

I"'m enclosing a summary of wildlife, habitat,

prepared by Harry Reynolds of my staff.

IT you need additional
907, phone 452-1531.

Yours truly,

Richard H. Bishop
Regional Supervisor
Division of Game

Enclosure

cc: iJohn Katz
Ronald Somerville

recreational
found on the State land south of the Arctic National Wildlife Range

mm

information, please give me a call at area code



Sunwary of Wildllfu Values on Stata Lands South of tha Arctic National
Wildlife Ranga/Will law 0. Douglas National Wildlife Refuge

Area Use by Wildlife Species

These State lands are all within the area of ecological concern
which was identified by the U.S. Fish and Wildlife Service in their
analysis of proposed extensions of the ANVR.

1. Caribou. This area contains important migration routes used
by the Porcupine Caribou Herd during August dispersal and fall migration;
it also receives Ugh: to moderate use as a wintering area and during
spring migration. Caribou which move through the area during August
travel westward to Old John Lake and provide an important subsistence
resource to people in Arctic Village. The fact that the area has been
traditionally used by the Porcupine Caribou Herd is illustrated by the
remnants of at least four caribou fences or corrals, archaeological
sites which were used by the Kutchin Indians to capture migrating caribou.

2. Hoose. This area supports light to moderate populations; the
riparian habitat found along the Sheenjek, Coleen, and Koness Rivers
serves as a wintering area for these animals.

3. Grizzly Bear. Grizzlies are found throughout fhis area and
are reportedly attracted to chum salmon spawning ground in the Sheenjek
River. Population density in the area Is estimated at | bear/80-120
square miles. Bears use creek banks and the higher elevations of the
foothills In this area as winter denning sites.

k. Black Bear. Black bears are at the northern limit of their
range in this area and densities are relatively low. They are primarily
associated with the coniferous stands of spruce found in the river
valleys.

5. Waterfowl. Light densities of waterfowl utilize lakes and
small ponds for nesting.

6. Raptors. This area supports a low to moderate density of
raptors including at least one confirmed nesting site of peregrine
falcons, an endangered species, and the northernmost nesting habitat of
bald eagles. Other raptors nesting, in the area include gyrfalcons,
golden eagles, ospreys, and rough-legged hawks.

7. Furbearers. The timbered drainages of the Coleen, Sheenjek,
and Koness Rivers support populations of river otters, mink, marten, and
lynx. Wolves, wolverines, and red foxes use this same habitat in addition
to adjacent areas where timber is sparse or absent.

8. Fisheries. Chum salmon spawn in both the Sheenjek and Koness
Rivers; grayling, pike, and whitefish are plentiful in all rivers and/or
lakes in the area.



Scenic and Recreatlonal Value*

The Sheenjek and, to a lesser degree, the Coleen Riv«.rs have been
used extensively for recreation including boating, hikinj, hunting, and
wildlife viewing. Recreation#! boating on the Sheenjek River accounted
for 62 percent of this type of recreation which was recorded in the area
of the ANWR in 1975* A total of 492 visitor-use days were spent on the
river by boaters, about 20-25 percent of which was spent within these
State lands.

In recognition of its recreational value and unique characteristics,
the Sheenjek River was identified by the Bureau of Outdoor Recreation as
having high potential for inclusion in the National Wild and Scenic
Rivers system but was not proposed because of unclear land status (State
ownership of the land on the southern boundary of the ANWR). The USFWS
analysis of the scenic and recreational value of the river was as follows:

The Sheenjek River possesses exceptional wildlife, scenic,
and recreational values along its entire length. In addition,
the river spans three separate physiographic regions (alpine,
piedmont,.and river flat) that characterize both arctic and
subarctic conditions on the south slope of the Brooks Range.
The river®s particular type of scenery and the presence of
complete undisturbed biotic communities representative of three
physiographic zones make this river unique in comparison with
other Alaskan rivers being considered for wild and scenic river
status.
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Ron, | will try to commit point by point O/ ltems of substance Included
In Kimball'$ package.

1. Comparison with NAF Resolution #36:

Kimball overlooked the fact that In S.9-79, Sec. 1314 Included

the statement that the bill will not amend the Alaska Constitution,
relative to fish and wildlife management. Tsongas' bill does not
include this provision.

Further Kimball does not note that S.9 reaffirms the State's fish
and wildlife management authority for all.public lands, not just
preserves. Further, Kimball falls to note that HR39/Tsongas allows
the Secretary to open Federal lands for subsistence use - something
not allowed in S.9.

2. Areas Closed to hunting:

The NAF recap of Interior OeparNmt figures has the same basic
problem as before: the limitation of straight harvest ticket/permit
data. Wayne Helmer's review, quoted below from his current paper,
which you'll undoubtedly hear or see In Miami, pretty well stmaarlzes
the matter on Dali sheep.

"CURRENT STATUS:
At this time 22,000 of Alaska's Oall sheep are technically off
limits to hunters. Of the 28,000 sheep which can be legally
hunted under the existing monunent regulations approximately
9500 are available only to persons who are fortunate enough to
obtain a permit. An additional 2,000 are available dnlfrtos
where access 1s restricted to walking or special seasons are
1n effect, and about 1,000 sheep are protected for viewelng
only. This leaves a total of about 15 to 16,000 sheep available
during the open season to hunters who do not have special permits
or choose walking as their only means of transportation. This
comes to a 65 percent reduction 1n unregulated (except for season
and bag limit) sheep hunting In Alaska.

The draft management plans called for three different management
schemes for Dali sheep 1n Alaska. Where the State of Alaska

currently has management authority these schemes are followed 1n

about these proportions. About 6 percent are managed for trophy
hunting, about 39 percent are managed for aesthetlck hunting conditions,
about 4 percent are managed for nonconsumptive use and the remainder



put eame froa proposed Park areas under BK 39-"79 as passed (attached).
In short, 21 percent of the historical average uanual harvest cane froa
Park ooiti designated In HR 39. I do not have a firm esMasts of the
proportion closed under S.9 at this tine. A rought estimate aade by
deleting most of the bears taken la the John Hirer-1tkl 111k Hirer Pre-
serve and the MRA"s, and a fee In the other Preserves, appears to
Indicate that the average annual harvest of bxown/grlzzly bears under
S.9 would be reduced by 12 to 15 percent.

With respect to noose, reported kill locations are notably general,
and therefore it Is redleulously presumptions to assign an absolute per-
centage, Including one decimal place, to a given area. To do so reflects
neither accuracy nor precision, but Ignorance of the circumstances. Fur*
thermore, it completely lIgnores uureported take, which most often is
a result of local hunters. Nevertheless, the configuration of Parks la
such that moose hunting is less affected than hunglng of most other
species, last summer Z recalculated moose take affected by Monuments as
best 1 could based on harvest ticket data plus estimates of unreported
take and came up with 14 percent of the moose kill being taken in areas
subsequently closed by Mommmts (not Including local take). Similarly,
I estimated that HR 39 as passed would In reality reduce moose harvest
by 10 to 12 percent, and S.9 would cost 5 to 10 percent of the moose
take. Knowing the characteristics of aoosebuntlcg and reporting, |
suggest that to assign narrower limits of harvests for moose is specious.

Finally, the argument that HR 39 closes only an added 1 percent of
Alaska“"s (nearly 5 million acres) to sport hunting compared to S. 9
Is eonpAStely spurious. The 4.7 million acres ere among the best hunting
areas In the State. (One might also point out that It closes and area
Op hunting that la almost 5 times as large as the Spperlor-Quetlco
National Forest of northern Minnesota.” Because the S. 9 areas are
relatively small compared to the over-all size of the conservation units
and of the State, their contHbutlon to sport hunting Is necessarily
limited. Further, comparing the land area involved to the size of the



7. (Thar* la ao complete eeosyetam other than tha universe”™ 1 hava
yat to aaa a lav that can fragment aa ecosystem! Further, tha
praaaat boundaries ara virtually all politically derived on aa
opportunistic baala.

Regarding tha VHF criticise of MSA statements: 'Trapping” As
explicit and therefore stronger®™ tha NWF oversimplifies la
stating that S.9 "puts a federal judge la charge...' of State
vildlIfa management and Ignores the procedural safeguards In S.9.

CHEERS!

attach/
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HAMMOND ANNOUNCES PROGRAM FOR ASSERTING STATE TITLE TO
SUBMERGED LANDS

MAY 12, 1980

*04

FOR IMMEDIATE RELEASE

JUNEAU--Gov. Jay S. Hammond today announced he is
directing his Department of Law and Department of Natural
Resources to aggressively assert the state®"s ownership of
certain bodies of water 1iIn Alaska. Hammond said this is the
result of a recent review by his Administration of the
state"s procedures for asserting title to lands loncted
beneath navigable bodies of wafer. The reassessment was
prompted by the state"s victory iIn administrative litigation
involving title to two tributaries of the Yukon River and by
concerns expressed by sportsmen, Natives, and other groups.

Upon statehood, the state received title to all submerged
lands located beneath navigable waters which were unreserved
at the time of statehood. Navigable waters are those water-
ways and waterbodies which have been used historically for
travel, trade, ~Ind commerce or are susceptible to such uses.

-more-
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ét the instigation of the state and tbe. Doyon Regional
Corporati#on, the Alaska Native Claims Appeals Board adopted
broader criteria for determining navigability than have been
utilized iIn the past bytthe Bureau of Tan_gl Management. Thisl B
outcome raised the possibility that the BLM®"s administrative
process could be utilized by the state to assert title to
submerged lands granted at statehood, even though the state
believes only the Federal Courts can make final navigability
determinations.

However, since the effect of an administrative determination
of non-navigability could be to deprive the public of the
use of submerged lands until the courts take final action,
the governor has directed the implementation of a multi-
faceted program to assort such ownership at the administrative
and judicial levels. The state will provide factual information
and assort its claim to submerged lands early in the administrative
process, and also fTile administrative appeals when it believes
the BLM has not acted properly. The governor indicated that
in order to avoid delay in t.hc transfer of lands to Native
corporations, the state will ask for separation of disputed
areas from tracts of land transferred to the Native corporations.

In addition, the governor said that the state will
bring further test 1 isgs at the administrative and judicial
levels to confirm its view of the criteria which should be
utilized in determining navigability. At present, there is
a dispute between the Federal government and the st« about

-more-
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what standards should apply. The state has argued for the

use of criteria based on patterns of use which are unique to
Alaska.

The governor believes that the test case approach will
establish a final navigability criteria at an earlier time.
"As a consequence, all parties would benefit from the cer-
tainty of knowing what submerged land areas would remain in
public ownership," he said. Hammond also emphasized that
the" state®s new program has no bearing upon the D-2 lands
legislation or proposed amendments to that legislation. The
first D-2 bill may establish certain rules computing Native
land entitlements under the Alaska Native Claims Settlement
Act, but will not affect the criteria or process that state

wants to use to determine navigability.



The Honorable Cecil D. Andrus
Secretary, Department of the

Interior
18th & C Street, N.W.
Room 6151
Washi 20240
Dear

It is my understanding that the depositions given a couple of
weeks ago by some of your staff iIn connection with our pending
litigation reflect certain misconceptions regarding the State"s
poJdicy on administrative land transfers by the Federal govern-
ment under the Alaska Statehc 1 Act. Accordingly, this corre-
spondence 1is written to clarify the position of my administration,
although 1 honestly oelieve tk*t such a clarification should not
be necessary.

While the State strong/ supports the conveyance title contained
in tho Alaska lands legislation reported by the Senate Committee
on Energy and Natural Resources, we d not view this title as a
substitute for the prompt conveyance o" lands by administrative
action, pending the enactment of a reasonable lands bill. Cer-
tainly, the enactment of a conveyance title would represent a
quantum, step forward in the implementation of the Statehood Act.
Not only would the title either confirm or legislatively convoy
approximately 98 million acres of the State"s total entitlement
of 103.5 million acres, it would also effect a number of needed
changes in the statutory framework for convey®™g State lands.
Such changes cannot be made by executive action.

For these reasons, conveyance lar.guage was included in lhe Alaska
lands bill passed by the Mouse of Representatives in 1910, and

a technically superior version is contained in the current Energy
Committee bill. Despite the failure of the Udall and Tsongas
measures to include the significant statutory components of

the conveyance title this Congress, it is my understanding that
the Energy Committee bill, most of which was worked out in prior .
years with officials of the Interior Department, raises few
significant policy Iissues.

Although the State believes that many benefits would accrue from
enactment of conveyance language, we have consistently pressed
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for the administrative transfer of lands selected by the State
and for the opening to selection of additional areas which are
of interest to us. With this position in mind, we were pleased,
and said so publicly, when you opened some 16 million acres to
State selection in early 1979, Since then, the State, through
my Special Counsel, John W. Katz, and other officials, has
requested the Department to make additional conveyances. The
r.iost recent manifestation of the State"s position is a letter
which the State sent to Assistant Secretary Martin on

September 28, 1979, indicating our suggested priorities for the
future conveyance of State selected lands.

That correspondence clearly demonstrate my continuing desire

to receive prioritized land transfers f,.om the Federal govern-
ment, even if such conveyances diminish certain political issues
that might otherwise exist. We do recognize, however, that you
are constrained not to convey State selections in conflict with
existing or. proposed conservation system units, and we have not
asked for the administrative conveyance of disputed areas
(although such a request 1is made 1iIn our pending litigatior).

With these thoughts in mind, we were pleased with your announce-
ment that the Department would convey a minimum of 13 million
acres per year to the State. Even the 13 million acre goal
seems small .ih relation to the total State entitlement which lias
yet to be conveyed. The continuing existence of large Native
overselections which, 1iIn many cases, do not appear necessary

to insure full corporate entitlements, is also of great concern
to us.

Further regarding the matter of land availability, we urge the
Department to open additional lands to State selection. It is
our hope that such areas will accommodate previously identified
State selection interests, as expressed to the Department on
several prior occa: ions, and will not bo for the purpose of
contributing to the numbers game which 1is so often played .in
connectirn with the pending .legislation.

In summary, the State continues to favor a reasonable legislative
solution to the Alaska lands situation. Nevertheless, the uncer-
tainty of the legislative process, ar 1 the tremendous social,
economic, and environmental benefits ;hich accrue to the State

as our land base expands, make it extremely important to us that
administrative land transfers be effected during this interim
period. In this regard, | should mention that, contrary to
certain assertions made by members of your staff in two of the
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depositions, the State has both the desire and the administrative
capacity to protect and manage any lands which it receives by
virtue of administrative action. .
x " . e o oo e b -
I hope and trust that this letter resolves any questions which
some of your staff people might have had. IT I can provide any
further 1iInsights on past and present State policy respecting
eland transfers under the Statehood Act, please let me know."

Thank you for your consideration of this correspondence.

Sincerely,
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FOR IMMEDIATE RELEASE 465-3500

GOVERNOR HAMMOND URGES PRESIDENTIAL VISIT TO REASSESS POSITION ON ALASKA LANDS

Alaska®"s Governor Jay S. Hammond today invited President Carter to
Alaska to-begin reassessment of all the issues involved in the consideration
of AlaskafNational Interest Lands legislation.

"It is time for all parties involved to take a serious look at the state,
national and international implications of the resolution of this issue,” the
Governor said in a telegram to the White House. "In the past, public discussion
of this highly complex matter has been couched in emotional, simplistic terms
of environment versus development. We in Alaska believe the nation®s best
interests are ill served by such rhetoric.”

Hammond said his invitation to the Presidentwas prompted by the Tfact
that Senate consideration of the legislation is scheduled for July 21, and that
various amendments to the bill approved by the Senate Energy and Natural
Resources Committee are now being circulated.

"The six amendments offered by Alaska Sens. Ted Stevens and Mike Gravel
are modest, but they concern issues of great importance to Alaskans,'™ Hammond
said. "Their adoption would not significantly affect the careful balance which

las been struck in the Committee bill."

"On the other hand," the Governor said, 'the five amendments offered by



which is ible tgcﬁost Alaskans ;;d not 1n the nation®s best interest
since it does not provide for rational resource development in concert with
adequate environmental protection."
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Hanmond said he invited Carter for "an extended tour of the vast areas
involved in the legislation, and for discussions with Alaskans about how they
want to see their state survive socially, economically and environmentally,
while simultaneously assisting the U.S. in achieving energy independence and
possibly assisting valuable allies with their energy needs."

He said that Alaska®"s importance to the nation rt this critical time
requires a realistic assessment of all the issues involved in the Alaska
lands legislation, "and the best place to begin anew is by looking at and
walking on the land involved."

Under the terms of a Senate time agreement, the Alaska lands legislation
is scheduled to come to the floor for debate on July 21. Both Alaskan
senators have offered three amendments each, and Sen. Paul Tsongas of
Massachusetts has offered five amendments.

The U. S. House considered the issue last year and passed H.R. 39, the
Udall-Anderson bill which is opposed by the State. Hammond said today
Tsongas®™ amendments seem designed to attempt to avoid a conference between
the House and Senate once Senate action on the legislation is completed.

"The national Interest at stake is simply too great for such an approach,"
Hammond said. "That"s why | consider it absolutely imperative that all

parties involved discard the rhetoric and take a new look at the critical

importance of the issue."



The President
The White House
Washington, D.C. 20500

Dear Mr. President:

The time for Senate consideration of Alaska National Interest Lands
legislation is rapidly approaching and I believe that a fresh look at
all aspects of the issue is urgently required if the ration®s interest
is to be best served by the resolution of the issue.

It is time for all parties Involved to take a serious look at the
stite, national and international implications of the resolution of this
issue. In the past, public discussion of this highly complex matter
has been, couched in emotional, simplistic terms of environment versus
development. We in Alaska believe the nation®"s best interests are ill
served by such rhetoric.

Accordingly, on behalf of the residents of Alaska, 1 invite you to
come to Alaska as soon as possible for an extended tour of the vast areas
involved in the legislation, and for discussions with Alaskans about how
they want to see their state survive socially, economically and environmentally
while simultaneously assisting the U.S. in achieving energy independence
and possibly assisting valuable allies with their energy needs.

Alaska®"s importance to the nation at this critical time requires a
realistic assessment of all the issues involved in the Alaska lands
legislation, and the best place to begin anew is by looking at and
walking on the land involved.

Respectfully,

Jay S. Hanmond
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