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THE DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT

OPR: Lawrence P. Carroll

Securities Examiner

TO: f~Honorable Joseph H. McKinnon, Chairman

House Commerce Committee

DATE ! January 26, 1977

FROM: SUSJECTi

Julius J. Brecht I, House B ill 55
Division of Banking & Securities Native Corporations
Background Information

As promised please find copies of correspondence between this office and the
various Native corporations together with their responses concerning ¢the

proposed legislation contained in House B ill 55. In addition I have included
two interoffice memorandums discussing the Ilegislation and our meetings with

N ative representatives.

We feel this legislation provides needed protection while imposing minimum

burden on the subject corporations.

Please do not hesitate to call on this o ffice if we may offer any further

assistance.

JIB/it/3/7

Attachments

cc: Representative Alfred C. Nakak
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Mr. Julius J. Brecht

Director

Division of Banking, Securities,
Small Loans and Corporations

Department of Commerce and Economic
Development, State of Alaska

Pouch D

Juneau, Alaska 99S01

Re: Proposed Legislation - AS 45.55.139
Dear Mr. Brecht:

John Schaeffer, president of NANA Regional Corporation,
Inc., has asked us, as NANA®"s general counsel to respond to
your August 24, 1976, letter requesting NANA"s comments on the
proposed legislation, AS 45.55.139, relating to reports of
corporations formed under the Alaska Native Claims Settlement

Act.

First, we should state that we are

with the general scheme of the proposed bill.

the spirit of the federal

bill

substantive burdens, but in effect merely makes
the State of Alaska to enforce

in full agreement
Consistent with
exemptions granted by Congress, the

impose on the corporations any new affirmative or

it easier for
its statutory provisions pro—

hibiting false or misleading statements to stockholders and

other forms of fraud.

We believe that the corporations already

are covered by the State"s substantive standards regulating

corporate activity,

and the requirement that the materials be

filed with the State"s administrator seems a reasonable method
of facilitating the State ™ enforcement of these standards.

or suggestions which we have on the proposed

First,

The following, however, are some specific comments
legislation.
we wish to clarify what may be a misunderstanding as
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to what 1is required by the January 2, 1976, amendments to the
Alaska Native Claims Settlement Act, Public Law 94-204. The
Tustification” accompanying the proposed legislation states
that Settlement. Act corporations, although exempt from the
federal securities laws, are required to "send their stock-—
holders yearly a report containing substantially the same
information required in an annual report of a corporation which
is subject to the federal acts."” This 1is not quite accurate.
Section 3 of Public Law 94-204, which exempts the corporations
from the federal securities laws, requires such reports only
of corporations which, but for the exemption, would be subject
to the Securities Exchange Act of 1934.- The 1934 Act applies
only to corporations with more than 500 stockholders and
$1,000,000 in assets, and therefore it is only the twenty or
so largest Settlement Act corporations, meeting these criteria,
which must mail such annual reports. The only stockholder
reporting requirements imposed by federal law on the smaller
corporations are those contained in sections 7(0) and 8(c) of
the Settlement Act, requiring the distribution to the stock—
holders of tho corporation®s annual audit. Thus we would
suggest that the statement of "Justification" be corrected.
The correction, however, should not to our mind generate any
changes in the substance of the proposed legislation.

Dealing with the specific language of the proposed
bill, we would suggest that the bill be made more specific in
describing precisely which materials must be filed with the
State. For example, we are not sure of what is included in
"other materials,” and believe that this term may require the
filing of materials which the State is not really interested
in seeing. For example, NANA periodically sends its stock—
holders a newsletter, 1in newspaper format, reporting on various
corporate activities as well as giving other news of general
interest in the region but not related to NANA"s activities.
Similarly, dividend cheeks are maileu out annually, with an
appropriate written explanation of the nature of the dividend.
Finally, at various informal meetings hold from time to time
in various of the villages, for the purpose of explaining to
groups of stockholders various corporate matters of concern to
them, written outlines or explanations sometimes are prepared
and distrubited to persons attending the meetings. These tie
in with oral presentations made at the meeting, and, standing
alone, they would most likely make little sense to a State
official who did not also attend the meeting. Such materials
are net traditionally of the typo which state or federal
securities administrators tend to regulate, particularly since
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they tend not to relate to the financial condition of the cor—
poration or to any stockholders®™ vote being taken. We therefore
would suggest that the filing requirement apply only to "annual
reports to stockholders and proxy statements and other proxy
materials relating to a vote of stockholders."”

Secondly, we would suggest that the description of
the corporations covered uy the proposed legislation be changed
simply to refer to "a corporation organized pursuant to the
Alaska Native Claims Settlement Act, as amended (43 U.S.C.

8 1601 et seq.)-" Presently, the reference is to corporations
exempted from the Tfiling provisions of the three federal secu-—
rities laws. We believe this is intended to cover all

Settlement Act corporations, and a reference to the Settlement
Act would seem to be a more precise way of expressing this.
Moreover, 1identifying the corporations by reference to the
federal exemptions would leave room for a corporation which
even without, the exemptions would not have been subject to the
federal acts to argue that it therefore also is not subject to
the proposed state law. This would be contrary to what we
believe to be the intent of your bill.

Finally, we believe that the last sentence of the
proposed bill may be deleted entirely, since to us it appears
superfluous. We always have believed that any materials dis—
tributed by any of the Settlement Act corporations to its
stockholders were subject to any existing State laws normally
applicable thereto, such as the laws prohibiting false and mis—
leading statements. This in fact is one of the reasons why
Congress determined that the federal securities laws need not
also apply.

To summarize, we would propose that AS 45.55.139
read as follows:

"A copy of all annual reports to stock-—
holders and proxy statements and other

proxy materials relating to a vote of
stockholders distributed to Alaskan stock—
holders of a corporation organized pursuant
to the Alaska Native Claims Settlement

Act, as amended (43 U.S.C. 83 1601 £t seq.),
shall be filed with the administrator con-—
currently with their distribution to
shareholders.”
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On behalf of NANA, we thank you for the opportunity
provided us to review and comment on the proposed bill. We
would be pleased to provide you with any further assistance
or suggestions which you might find helpful.

Sincerely yours,
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DEPART 1EHT OF COMMERCE A."ID ECONOMIC DEVELOPMENT *

Langhorne A. Motley
Commissioner

DATE i
October 19, 1976

.% TS
SUBJECT:

Julius J. Brecht* AS 45.55.139 - Status
Director Corporations

* * - ' £
\— - . * o eoe O

[ ] »  Fhe *

1 .
.On October 13, M 976, James L.. Thompson, Securities Exarainer with the Division of
Banking, and I met with leaders ofvarious N ative corporations at the Alaska
Federation of Natives' o ffice in Anchorage. Alist of names ofthose in atten-..
dance at the meeting isattached. W O . - o NV
The purpose of this meeting was to discuss the bill proposed by the Department
of Commerce and Economic Development which requires that corporations estab- J.

lished pursuant to the Alaska ?lative Claims Settlement Act file copies of all
annual reports, proxy statanents, and other materials with the department. The
filing would subject the person distributing the materials to the fraud pro -

visions of the Alaska Securities Act, AS 45 .55,

&-~ ~ = *
The general reaction of the participants to the bill at this meeting was favor-
able, but they did not show overwhelming support for it. The group was pleased
that the proposed bill does not require any additional burden on the Native

corporations.

The points of the proposed b ill that were discussed are as follows: o\
1. PROXIES: It was felt that the term "proxies" should be added to those
materials to be supplied to the division. The reason given for this suggestion
was that "proxies" are different from "proxy statements”™ and both of these items
should be included. . "
2. ADDED LANGUAGE: It was felt that in the proposed act we should add
the term "related to proxy solicitations?"” between the words "materials" and
"distributed." This addition was recommended because it v/as felt that there
were many "materials" that would not be germane to stockholder voting and ‘e
therefore, need not be sent to the department. It was also felt that some of
these "materials" might be proprietary in nature and the divulging of this
material would not be in the best interests of the stockholders of a
“"private" nonprofit corporation. . IV o* '/
3. DISTRIBUTED: It was felt that the term "distributed" was not clear
enough. The reason for this is that some of the materials and some of the re-
ports are not distributed by mail but are posted in local newspapers or on
television and radio. The group felt that this term should be expanded to be
more specific.
4 . DESCRIPTION OF STOCKHOLDERS: It was felt by the group that this b ill

should be expanded to include a number larger than twd :with respect’ to the

reports. The recommendation was that we put in the term "at least ten" before
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Alaskan shareholders. It was also reconnended that v/e be more specific in
our description of shareholders and put in “"Alaskan resident shareholders."”
5. DESCRIPTION OF CORPORATIONS: There was active discussion on the
item in the proposed bill that was directed towards Alaska Native Claims
Settlement Act Corporations. It was felt that this might be singling out
those corporations and might also leave a loophole for other corporations
that were granted an exemption. Two alternatives were discussed. One
which would bring in large village corporations and would be based upon the
federal law which requires a corporation with 500 shareholders or 1 million
dollars in assets to register, or that it be basically for all corporations
that are exempt under the Federal Securities Acts.
'rC'- 6 . CONFIDENTIAL MATERIAL: There was also discussion as to whether
materials filed under this act would be public record or not, and that the

division should make certain that these materials were not part of public

documents. - . -

Conclusion . . _\
7It appears as if some of the recommendations made by the Native leaders at
this meeting v/ere well taken. The comment regarding the addition of the

.term proxies would make the act more viable.

.The feeling that the act should include the terms "related to proxy solic-
itations" also appears to be well taken. Much of the materials that a

corporation does distribute to its shareholders are proprietary materials.
For example, prices of fish to be paid by a cannery owned by a corporation

would not be necessary information for our department and might causa

damage to the corporation if those items were made known. Inasmuch as the
purpose of this act is to make certain that the stockholders receive fair
and not misleading materials relating to their voting of their stock, it

does not appear as if we need to include all other materials.

N e -

The comments relating to the changes of a part of the act that relates to
distribution to Alaska shareholders, v/as also well taken. This area should

.be expanded and clarified before the proposed b ill goes before the Legislature

. The discussion of how the description of the corporations should be changed

has required certain additional examination. As a result of this examination,
it is felt that we should use the terminology as followed in the Federal
A cts.

There does not appear to be any need to add a clause that would make this

information confidential as that is contained already wunder AS 45.55.130¢(b).

RecOlilmendation

As a result of the meeting with the Native leaders, it is recommended that

AS 45.55.130 be amended os follows:

_."Sec. 45.55.139. REPORTS OF CORPORATIONS. A copy of all annual reports
WvT.r,vproxies> consents or authorizations, proxy statements and other materials
relating to proxy solicitations distributed, published or made avail-

able to at least ten Alaska resident shareholders of a corporation which
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has total assets exceeding $1,000,000 and a class of equity security held
of record by 500 or more persons and exempted form the provisions of the

Securities Act of 1933 (15 U.S.C. Secs. 77a-77aa), the Securities Exchange
Act of 1934 (15 U.S.C. Secs. 73a-73jj) or the Investment Company Act of

1940 (15 U.S.C. Secs 80al-30a52) shall be filed with the administrator

concurrently with their distribution to shareholders."

LA Copies of this revised bill have been sent to those on the attached
OJB/fifteriiiMSe list, to the presidents of each of the 12 regional corpora-

tions and to Sam Kito of AFN, who was not in attendance at the October 13

meeting.

Enclosures

o \\WW*" e e l/oo



LAW OFFICES
JOE P. JOSEPHSON. INC..
A PROfCSSIONAL COBfOIIATION
1526 F STREET
ANCHORAGE. ALASKA.99501

(907) 272-3531 OF COUNSEL
ROBERT M. GOLDBERG. CSO.

November 10, 1975
GEORGE KAUFMANN, CSO
(0. C. DAn OHIL.V)

-
Hr. Miles S. Schlosberg

Director E._/. r;:
Division of Banking, Securities, Small Loans and Corporations "
Pouch D D A

Juneau, Alaska
Dear Miles:

I have again reviewed the State®"s proposed amendment to

section 28 of HR g—
While 1 understand the concerns that prompted the amendment,

it must remain my view that the interests of Chugach Natives, Inc. are

best served by the original federal exemption proposed in the legislation,

coupled with State regulation if needed. Chugach Natives, Inc. 1is a

relatively small Native regional corporation, and much of its effort

has been devoted to finding ways by which large overh ad could be

avoided. V/hile your proposal in itself would not involve great costs

to the corporations, the introduction of the State®"s proposal, may

threaten the passage of any exemption or partial exemption by Congress.

This is a very serious matter to the Native corporations, and 1is not 1in

the best interests of the shareholders, especially those enrolled in

the relatively small corporations.

I deeply believe that the State should support the proposed
exemption 1in HR 66*W and then that the Administration, after consultation
witli the Native regional corporations, should frame suitable legislation
at the State level, if necessary, to protect shareholders without
imposing undue burdens on the corporations.

I do appreciate your courtesy in meeting with those of us
representing the corporations and your frankness 1in the discussions.

cc: Mr. Cecil Barnes Mr. John Shively
Honorable Ted Stevens Eric Treisman, Esq.
Honorable Mike Gravel William Timme, Esq.
Honorable Don Young Nancy Williams, Esq.
Mr. Sam Kito Jay R. Wei 11, Esq.
Senator John Sackelt Allan MeCrath, Esq.
Barry J-.ckson, Esgqg. Harold Horton, Esq. f
Joseph R.ddEsq. Michael Holmes, Esgq. \
Richard Bacnen, Esq. James Wickwire, Esq. \
John Fetters, Esq. Ken Bass, Esq.

Edward Weinberg, Esq. Arthur Lazarus, Esq.



STATS
of ALASKA
THE DEPARTMENT OF COMMERCE & ECONOMIC DEVELOPMENT

OPR: Lawrence P. Carroll

Securities Examiner

to: [The Members of the Committee

date : January 17, 1977

from:Julius J. Brecht subject: House B ill 55
Director (Narrative Supplement)

Division of Banking & Securities

House B ill 55 amends AS 45.55 (the Alaska Securities Act of 1959) by adding
a new section requiring that certain N ative corporations, who are exempt from

registration by virtue of Section 138 of the Alaska Securities Act, file

with the Administrator of Securities a copy of all annual reports, proxies,
consents or authorizations, proxy statements, and other materials relating
to proxy statments. Please note that these requirements are imposed only on
those coroporations whose total assets exceed one million dollars, whose stock
is held by 500 or more persons, and who would be distributing such material to

ten or more shareholders.

The amendments to the Alaska Native Land Claims Settlement Act (Act of January

2, 1976, P.L. 9-204, 89 Statute. 1145) exempted all settlement act corporations
until 1991 from the three principal federal securities laws and thereby from any
Securities Exachange Commission jurisdiction. However, the House Interior Committee

report on the exemption contains the following:

“"Native corporations have assured the committee that they...
intend to pursue the passage of state legislation to the

extent necessary to provide any appropriate additional

protection.” (House of Representatives. 94-729, 90th Congress*
first session,. December 15, 1975).
The proposed legislation before you will provide N ative shareholders the same

degree of protection from fraud and deception that any shareholder of a comparable

nonexempt corporation enjoys.

The proposed legislation was developed with the cooperation of the twelve regional
corporations and contains language which is acceptable to them. The amendment
woill create no additional burden on the corporations in guestion as the requirement
for filing is concurrent with distribution to shareholders.

The staff of this division remains at your disposal should you have any further

requirements.

JJB/it/1/8



\Y REMARKS OF JULIUS J. BRECHT'
DIRECTOR OF BANKINGS AND SECURITIES
THE .DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
HOUSE COMMITTEE HEARING

JANUARY 24, 1977

Good Morning Mr. Chairman and members of the committee. I want to thank you for
allowing me to appear before you to discuss House B ill 55. My name is Julius J.
Brecht, and I am the Director of the Division of Banking and Securities within

the Department of Commerce and Economic Development. | amappearing before you

to present the administration's viewpoint on this b ill.

The bill before you proposed to amend the Alaska Securities Act by adding a new
section requiring that certain N ative corporations, who are exempt from registration

by virtue of AS 45.55.138, file with the Administrator of Securities copies of

annual reports and other materials relating to proxy statements in the narrow
context of activities involving the initial assets of those corporations. These
requirements are imposed only on corporations whose total assets exceed $1 million,
and whose stock is held by 500 or more persons, and who would be distributing

such materials to 10 or more shareholders.

W hile other non-Native corporations of this State must file these materials with
the Securities and Exchange Commission, the 1976 amendment to the Alaska Native

Settlement Act (ANCSA), explicitly prohibits the SEC until 1991 from regulating

the Native corporation activities involving the initial issue of stock of those
corporations. This moratorium on SEC regulation came about in part because the

N ative corporations may not ‘''sell" their assets during this period. They may,
however, invest or otherwise encumber those assets.

I would lik e to distribute to the committee a copy of my memo of January 17, 1977
at this time. As you can see from this memo, the Native corporations assured Con-
gress that they intended to pursue the passage of State legislation to provide the

necessary protection to Native corporation shareholders during the moritorium .

Perhaps an example will best illustrate the scope of the bill before you.

Assume the b>ard of directors of a given regional corporation decides to purchase
an established business or perhaps a building as an investment using a portion of
the assets which the corporation received as a result of ANSCA. At present, while

a "non-Native corporation having at least 500 shareholders and $1 million in

assets would have to'comply with extensive SEC regulations to protect the share-

holders in such a transaction, a Native corporation organized under ANCSA s
completely free of regulation. Furthermore, the transaction would be exempt from
State regulation because of AS 45.55.138. I have a copy of Section 138 for the
information of the committee. | f the Native corporations were Jlater to issue shares
in the new business or building corporation, then the offering would be a security
and would be subject to SEC and State regulation as the case may be. But if the
corporation just holds the new acquisition, then there is no protection extended to
the shareholder. This bill would require that the regional corporation file a copy
of its annual report in which the transaction would quite likely be explained to
the shareholders. Similarly, if the context of a transaction or proposed course
of action involving the initial assets require the directors to solicit proxies,

then copies of those materials would have to be filed with the division.

The proposed legislation w ill then provide Native shareholders the same degree of
protection from fraud and deception that any shareholder of a comparable non-exempt
corporatior now enjoys. The bill before you does not treat Native corporations any
differently then other corporations in the context of overall regulation. Tin; bill
in fact strikes equitynon-Native corporations and those other corporations.

/between
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The bill before you was developed with the cooperation ol the 12 regional corporations
and the Alaska Federation of Natives. Numerous helpful comments were received from
representatives of the regional corporations at a meeting held in the AFN o ffices

in Anchorage this past summer. The amendment w ill create no additional Durden on

the corporations since the requirement for filing is concurrent witl distribution

to the shareholders.
In summary then, I believe this bill w ill clear up the matter of "unfinished business”
created by Congress in passing the 1976 amendment to ANCSA to which the Native

corporations have assured Congress their support.

I urge the thoughtful consideration of this legislation by this committee.
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Dear Mr. Gregory:. * j'm.'-V —&n W . =r -1
Re:-CSS3 15 and HB 55 * -St-. » e x>k <K
Tins letter is to confirm our conversation in Juneau on two b ills pres-
ently before the Alaska-State Legislature. *e e -
* Y e e - . oL - - -
Cne bill deals with the conducting of business of a corporation by its
board of directors. That b ill has been introduced by Senator Ziegler
of Ketchikan. The present Alaska corporations law requires that a board
of directors of a corporation may take action as a board only when the
board meets in person or through a conference telephone call. (See
AS 10.05.198-199) o ooe
Under CSSB 15, a board of directors may conduct the business of a cor-
poration without holding a formal meeting or resorting to a telephone
conference call, under |Iimited conditions. Those conditions are: (1)
subsequent written consent to the action is obtained, (2) the consent
specifies the action authorized, (3) the consent is signed by all of the
directors, and (4) the consent is filed with the minutes of the board.
In essence, the bill allows the polling of the members of a board of
directors on a proposed course of action, and allows the board or a
person designated by the hoard to take the action. The b ill, therefore,
provides more flexibility to corporate directors in carrying out their
duties for a corporation.
The other b ill about which you inquired, HB 55, has been submitted by
the Governor and requires that certain corporations formed as a result
of the Alaska Native Claims Settlement Act (ANCSA) submit copies of
specified materials to the Department of Commerce U llconcmlc Development.
Only those Native corporations with 500 or more shareholders and total
assets exceeding $Il-inillion are subject to the.”~bill. The materials
submitted include copies of annual reports and'other specified written
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materials used to solicit votes on proposed actions by a native corpor-
ation involving the initial assets of the corporation. In this context,
if nore than 10 Alaskan resident shareholders of such a corporation are
solicited, then copies of the written materials used in the solicitation

must be filed with the department.

Perhaps an example w ill best illustrate the scope of H3 55. Assume the
board of directors of a given regional or village corporation decides to
purchase an established business, or perhaps a building as an investment,

using a portion of the assets which the corporation received as a

result of'ANCSA. At present, while a "non-Native" corporation, having
at least 500 shareholders and $1-million in assets, would have to comply
w ith extensive- federal'-regulations to protect the-'shareholders-.in: such a

etransaction,-a Native- corporation-organized under ANCSA is* completelyn

efree of regulation.-~Furthermore,- the transaction would b& examptrdrom
State regulation because-of AS-45.55"'"138: <IT'thedlativeecorporations
were- later to-issue shares-in- the new* business-or building corporation?®*. «

then the offering would be a-security and-would be subject to federal

and State regulations, as the case may be. But if the corporation just
holds the-new-acquisition, then there is- no protection extended-to the
shareholder* - The bill would require that the* Native'corporation; in -
volved file a copy of its annual'report” in which the‘transaction-would,
quite likely, be explained I|* he shareholders. Similarly, if. the.?:
context of a transaction or proposed course of action, involving- the
initial assets, requires the directors to solidt proxies, then copies

of those-materials would have to be filed with tho department.

For your information, them are presently only about 15, and possibly
1B, village corporations out of a total of 225 that have a sufficient
number of shareholders and total assets to come under the requirements-
of M3 55. That is, about 33 of the? village corporations would be af-
fected by the b ill. » Obviously, all 12 regional corporations would also
be subject to the bill." The 18 village corporations involved are as
follow s, based on information obtained recently from the Bureau of
Indian A ffairs: . o ' .
bd V. . -. . ru t
Village Name \ e i 1 . Total Fnrollmeats'

st. Paul ~f ->54Q - that |
Barrow m;r- "2,029
Dillingham 925
Ft. Yukon 734
Tanana 590
Bethel 1,725
Hooper Bay G23
Kotzebue 1,975
Nome 2,041

Unalakleet 327 -® ..
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ViHang Name Total Enrollments
Angcon 529
Hoonah 857
Hydaburg 554
Kaka ® 551
Klaw ak 510
Three villages took cash
Kodiak 520 -

Juneau £’658 /
Sitka \% 17215

The proposed legislation w ill, then, provide Native shareholders the

same degree of protection from fraud and deception that any shareholder

of a comparable;nonexempt”~corporation now enjoys. The bill does not
treat Native corporations any differently than other corporations in the
context of.overall .regulation. The b ill, in fact, strikes equity between
non-Native corporations and other corporations. -

The bill was'developed with the cooperation of the twelve regional

corporations and the Alaska Federation of Natives. Numerous help ful

comments were received from-the-representatives of the regional cor-
porations at a meeting beld in the AFN offices in Anchorage this past
sumner. The bill w ill create no additional burden on the- corporations
since the requirement for filing is concurrent with distribution to the

shareholders.. L.

7% m “mf [ g Y- W *v .

| believe this bill wiill clear up the-matter of "unfinished business™",

created by. Congress in passing the 1975 amendment to ANCSA to which the

N ative corporations have assured Congress their support. Inat is, while

other non-Native corporations of this State must file'the materials

specified in I'B 55 with federal authorities, the 1976 amendment to ANCSA
explicitly orohibits the federal authorities, until 1991, from regulating

N ative corporation activities involving the initial issue of stock of

those corporations. The moratorium on federal regulation came about in

part because Native corporations may not "sell" their assets during this
period. They may, however, invest or otherwise encumber those assets.

If you have any further questions concerning either of the bills- that [

have just discussed, please do not hesitate to contact me.

<o B " Yo Kk . e ..;ard of
-Vi a. * . < - Sincerely, a eeej .y rj A
. - —tTff.y—.aj—rj-V* —Iy/4--T-eri y- -wr-r mT, <*e:/?, Phereroro.
L] -
T —eeffy-i.la cut ch-nr
Julius J. Brecht
A Ao

jibsvai 2/1

V. er



THE DEPARTMENT OF COMMERCE ft ECONOMIC DEVELOPMENT

Dave Gray, Legislative Assistant February 17, 1977
to Senator Ferguson

Court Building, Room 650

Julius J. Brecht, Directrrrijj/ N ative Enrollments

Division of Banking and Securities

This memorandum is in response to a auestion that you raised in our meeting
in your office on Wednesday, February 16, 1977. The meeting concerned the
purpose and scope of HB 55, a bill relating to reports by Native corporation
Your question was how many village corporations may be affected by the b ill?
That is, how many village corporations have more than 500 shareholders and
more than $1 m illion in assets?
My o ffice has contacted Mr. Prentiss (Print) Gazawayldn the Industrial
Development Section of the Bureau of Indian Affairs in Juneau (535-7133).
He gave the following information on enrollments as of November 17, 1976:

1. 15 villages each having total assets over $1 million and each

having over 500 members.

2. Three villages having over 500 members who took cash settlements
(distributed to shareholders); however, the land settlement is
s till held and quite likely has a value in excess of $1 m illion.

3. 13 villages with 400-500 members, who took a cash settlement
similar to 2 above.

4 . A total of 226 village corporations and 12 regional corporations

in the State.

5. A total of five “"place" village applications pending and an

estimated 30. applications expected.



Dave Gray -2- . February 17, 1977

In additicom, Vr. Gazaway gave the following inforr

st. Paul 540
Barrow 2,029
Dillingham 925
Fort Yukon 734
Tanana 590
Bethel 1,725
Hooper Bay 623 I*_'?_I*
Kotzebue 1,976
Home 2,041
Unalakleet ' 827
Angoon 629
Hoonah 867
Hydaberg 564,
Kake 551
Klaw ak 510 -

illages that took cash.

Kodiak 520

Juneau 2,658

Sitka 1,815
In summary then, the bill would affect 18 village and 12 regional corporations
out of a total of 239 corporations presently doing business in the Stats. That
is, about 3" of the village corporations and all of the 12 in-State regional

corporations would be subject to the provisions of HB 135.

| suggest that these figures demonstrate the minimal impact on the corporations
organized under the Alaska Native Claims Settlement Act. Most importantly,

the shareholders from those corporations affected will enjoy a level of protection
similar to that which is accorded by federal regulation to corporations of a
comparable size both in the State and outside of the State.

| encourage you to discuss the benefits of HB 55 with the Bush Cawucus, and

I stand ready to discuss the matter with you or the caucus at your pleasure.

JIB/it/ 4 /2



FOR ERIE? COMMUMICATICTiS

NAY EE HANOY/ailTcN

; MEMORANDUM S'Jake o7

eor CAOERCE & ECONOMIC DEVELOPMHIGT
m, BANKING & SECUPVITIES
T0: (1977 Securities Legislation ldeas SEC
File B

DATE , March 26, 1976

from:Miles S. Schlosberg \~yn* SUBJECT:
Director
Division of Banking and Securities

Miles Schlosberg has discussed these matters at length with the drafters of this memorandum,
and other affected Native Corporations during his and Commissioner Motley®"s 1975 efforts

on behalf of modifying the Omnibus amendments to the Alaska Native Claims Settlement Act
before Congress. He should be consulted before drafting legislation to reflect this merooran
dum. In essence, however, as the attached notes will reflect (at the back) he 1is in accord
with the positions expressed here.

Attachment



MEMORANDUM
Re: Alaska Native Claims; Settlement
Act Corporations - Proposed State
Securi ties Llav; Protections

This memorandum outlines possible alternative
proposals for additional state securities law provisions
which may be deemed necessary or desirable .to provide
additional protections to stockholders of corporations
formed under the Alaska Native Claims Settlement Act (the
e"Settlement Act"). The recent Settlement Act amendments
(Act of January 2f 1976, P.L. 94-204, 89 Stat. 1145) exempted
all Settlement Act corporations until 1991 from the three
principal federal securities laws, and thereby also fronm
any-SEC jurisdiction. The House Interior Committee Report
on the exemptions contained the amendments stated:

"Native corporations have assured the

Committee that they . . . intend to pursue

the passage of State legislation to the

extent necessary to provide any appropriate

Nadditional protection(ll _.Rep. 94-729, 94th

Cong., 1st Sess. 20 (December 15, 1975))

The additional state protections deemed to be
necessary by some regional corporations relate primarily
to State regulation of the content of proxy materials mailed
by the corporations to their stockholders, particularly
materials soliciting votes in annual elections of directors.
Concern has also been expressed over regulations of verbal

statements and solicitations made 1in connection with such

elections.



In considering alternatives lor slate regulation
of proxy materials, it must be kept in mind that section 3
of the Settlement Act amendments, exempting tlie corporations
from the federal securities laws, contains also the
following requirement;. .
ZAny [Settlement Act] corporation which,
“ m. but for this section, would be subject to
the provisions of the Securities Exch .nge
Act of 193*1 shall transmit to its stockholders
each year a report containing substantially
.. e all the information required to be included
in an annual report to stockholders by a
corporation which 1is subject to the provisions
of such Act."
The scope of this requirement for annual reports
is as follows;
Applicability of Requirement. The requirement for
mailing to stockholders an annual report complying with
the SEC standards for such a report applies only to corpora-—
tions which, but for the newly enacted exemptions, would
be subject to the Securities Exchange Act of 1934 (the "1934
Act"). These are corporations with more than $1,000,000 1in
assets and at least 500 stockholders. The requirement
therefore presently covers all regional corporations, as

1/
well as perhaps the five or ten largest village corporations.

1/ A villa < corporation with only slightly over 500 stock—
holders might not yet be subject to this requirement. Such
a corporation to date may not yet have received $1,000,000 in

[footnote continued on following page]



This annual report requirement was (deliberately
made applicable only to the largest of the corporations.
Many small village corporations do not currently mail out

eannual reports to stockholders, and should not have to

incur the cost of doing so. It would bo consistent with

A .
..this theory that any affirmative proxy requirements or

4

.standards 1imposed oy state law similarly be applicable to
I\ jj>only the large corporations, 1i.e., regional corporations and
the largest village corporations.
/ Content of Annual Reports. The. annual report
\y must contain "substantially all the information" required

to be included in an annual report to stockholders under
2/
the federal securities laws.

ls [footnote continued from preceding page]

funds under the Settlement Act, and, since the value of the
corporation®s future interest in lands may presently be unknown
and may have to be excluded in determining the total of the
corporation®"s assets, the corporation may not yet come within
the requirement. After the next distribution from the Alaska
Native Fund, it probably would have $1,000,000 in assets and -
thereafter have to comply with the annual report provisions.

2/ The reports of both the House and Senate Interior Commit—

tees "on the recent amendments express the belief that "the
Native leadership will comply fully with the intent, of this
provision and will submit annual reports to their stockholders
which are as effective in disclosing corporate activities as
thoje prepared by companies regulated under the 1334 Act by
the SEC." (11.Rep. 94-729, 94th Cong., 1lst Sess. 20 (December =
15, 1975), and S. Rep. 94-3G1, 94th Cong., 1st Sess. 18
(August 1, 1975)).



Annual reports currently jrepared €y regional

corporations already contain much of the information required
3/ e o .

by the SEC"s rules. Additional information, however, will

have to be added. Roughly outlined fund omitting items

clearly 1inapplicable to Settlement Act corporations), the

following information has to be included:

1. Certified financial statements for the last
two fiscal years.

2. Brief description of the business done by the
corporation and subsidiaries during the most recent fiscal
year, 1indicating the general nature and scope of the company,s
business. “ .

3. If the company 1is engaged in more than one
1ine of business, the approximate amount or percentage, for
each of the last five years, of (1) total sales and revenues,
and (2) income (or loss) attributable to each line of busi—
ness accounting Tfor 15 percent or more of sales, revenues
or income during either of the last two years.

4. Amount or percentage, for each of the last
five years, of total sales and revenues contributed by
each class of similar products or services contributing

15 percent or more of total sales and revenues during either

of the last two years.

3/ Rule 14a-3 under the 1934 Act.



5. .abulnr summary of operations of the company
.and subsidiaries for each of the last five years, sobi~forlh
in any form deemed suitable by management.

6. 1dentification of each director and executive °
officer of the company, indicating principal occupation or
employment and name and principal business of any organiza- -
tion by which employed.

- . The regulations further explain these requirements

and specify the amount of detail required. Subject to the

requirements, however,, the report can be in any form which
the management deems suitable. An annual report so prepared
will contain much information useful to the stockholders in
evaluating the performance of the board of directors 1in
connection with their annual election.
|
POSSIBLE ADDITIONAL STATE LEGISLATION

The.memorandum here will deal with possible
alternatives for state legislation, imposing additional
requirements, protection or standards to supplement the
annual report requirement. .The following are only various
suggestions, from which one might select those most appro-—
priate.

1. Timing of annual report. Since the annual
report is to contain much information valuable to stockholders

in electing directors, state law could require the annual

report to be mailed out to the stockholder simultaneously



with the notice of annual meeting for election of dircc-
lors. The Settlement Act amendments require only that the

report be sent, out "each year", without designating when.

2. Enforcement of Annual Report Requirement.

Settlement Act amendments contain no provision for enforcing
the annual report requirement. The SEC also has no juris-—
diction to do so. State law therefore could make it illegal
to (a) fail to prepare and mail out th« required annual
report, or (b) mail an annual report which does not contain
"substantially all the informgtion” required under the 1934
&-Uij., N =~ IH1Ec.  \olo
Act.p Officers and directors violating such a provision of
State law could personally be subject to prosecution and

fines, with a specific provision that the corporation may

not indemnify the officers and dir* ctors for the fines.

AVEAN/ 3. Proxy Materials - General. In spite of the

%

annual report requirement, it may be deemed appropriate also
to require separate proxy statements to be mailed to stock-—
holders in connection with their vote at" any meeting, and to
regulate the content of such materials. (The SEC requires
and regulates the content of the annual report and the proxy
materials.)

4. Proxy Materials - Type of Legislation.

."Act itself provides, as to proxy materials, only that proxies

may not be solicited "in contravention of such rules and

regulations as the Commission may prescribe as necessary or

The

The



appropriate in the public interest or for the protection

of investors". All the remaining detailed requirements

for proxy materials ; o contained not in the statute, but
in the SEC"s own regulations. A State statutory provision
» could be similarly vague, leaving all the details of the
requirement to agency regulations. This, however, would
leave the agency with considerable flexibility. For
obvious reasons, the state.requirements on proxy materials
should not be as detailed and complex as the SEC®"s require-
ments. Having specific guidelines and rules written into the *
statute could help insure that the requirements will be of

a type appropriate to Settlement Act corporations”.

5. Proxy Materials - Content. The SEC proxy
rules contain a long list of items and subjects to be .-
covered in a proxy statement. The proxy statement, however,

generally must cover only those of the subjects which are
relevant to the meetings or which are voted on by the
stockholders. Consideration must be given to the types of
stockholder votes to which the state proxy requirements should
apply, e..g., only elections of directors, or all stock-—

holders meetings and votes. A brief listing of the informa-—
tion which must be set forth in proxy materials under the federal
laws, 1.e., the different subject matters covered (again
omitting items clearly inapplicable to Settlement Act

corporations), is as follows:



- Rcvocabilitv of proxy. Whether the stockholder may

revoke the proxy, and any limitations on this light..

- Persons making the solicitation. Statement of who 1is
.making the solicitation (e.g., management), andidescrip—',
tion of any known opposition to the solicitation.

- interest of certain persons in matters to be acted upon.
Description of any interest of any officer or director

in any matter to be acted upon.

- Voting securities and principal holders thereof. The
number of shares of each .class of stock outstanding and
the number of votes to which each class is entitled, the.

record date-, description of any available cumulative

voting ts, and any past or expected change 1in control
of the corporation. z .
. ~~.Nominees and directors. In tabular form, for each

person nominated as a director and each other director,

the name, term of office, other positions held,

principal occupation, name and principal business of

any organization by which employed, principal occupa-—

tion during the last five years, previous terms as a
director, approximate amount of stock owned, etc.

- Remuneration and other transaction with management

and others. In tabular form, (a) direct remuneration, and

(b) annuity, pension or retirement benefits,



paid to cacn director or officer earning more than
$40,000 and all directors and officers as a group.
Description of any stock options granted to such,

officers and directors, any indebtedness which any

of them have to the corporation, any transactions or
proposed transactions with the corporation in which

any director, officer or nominee (or. relative thereof)
has an interest.

- Relation with 1independent accountants. Description

of company®s relationship with its independent public
accountants, naming accountants selected or to be
ratified by stockholders, whether representatives of

the accountants will be present at the.meeting, the

names of any audit committee of the board of. directors, et
- Bonus, profit-sharing pension or retirement.plans. |If
action is to be taken by the stockholders on any such
plan, the plan must be described in detail.

- Options, warrants or rights. If action is to be taken
by the stockholders on these, they must be described 1in
detail. z

- Authorization or 1issuance of securities other than for
exchange. If additional securities arc to be authorized,
the title, amount, terms or rights of the securities must
be described, as well as the transaction 1in connection
with which they arc issued.

““Modification or exchange of securities; |If the stock-—
holders are to.vote on modificaLion of any class .of
securities or issuance of new securities 1in exchange for
outstanding securities, all relevant details must bc

described. .



- Mergers, consolidations, acquisitions and similar
patters. The entire transaction and its terms must be
» .

described in detail.

- Financial statements. In a proxy statement relating to

any of the last three preceding items, financial state—

ments must be 1included.

- Acquisition of property. |If the stockholders are to

vote on the acquisition, of property, the property and

the terms of the acquisition must be described.

- Amendment of charter, by-laws and other“documents. |If

any such amendments are voted on, the reasons and general

effect of the amendment must be given.

- Vote inquired for approval. On any matter submitted

to a vote (other than election of directors or selection

of auditors), the vote required for approval must be

given.

All or some of these subject matters similarly could be
required to be desciibed and discussed in proxy materials
equired by state law. - *

6. Proxy materials - Procedure. Regulation

the content of proxy materials could be imposed without

necessarily.requiring that the materials submitted (

to or approved by the State in advance of their mailing.

Alternatively, a procedure similar to the SEC"s proxy procedure

of



could be require/;”- The SEC'Ss tegulations require that
proxy r.atcri"aTs be mailed to tlie SEC at least 10 days
before mailing to the stockholders. During the 10 day
period the SEC recommends changes 1in the materials,
,"urther detail or elaboration, etc.
\/ 7. Proxy Materials - Enforcement. It could
be made a specific crime, subject to appropriate punishment,
fp to make any false.or misleading statements 1in any written
"proxy materials to stockholders
k < 8. oral Proxy Solicitations. It similarly could be
~ 1 made a crime to make any false or misleading oral statements
or presentations 1in connection with any solicitation of
proxies foi* a vote of stockholders. The prohibition could
cover corporate directors and employees, as well as any
"outside" candidates for directorships who are opposing
management®s nominees. Violations could be subject to
appropriate punishment.
fyn Coverage of Requirements. As noted, the annual
report requirement currently applies only to corporations/
with over $1,000,000 in assets and 500 stockholders. Any
of the potentiallstate requirements Iist;d above )
similarly could be limited to only those corporations”.
Alternatively, they could be made to cover a larger group
Settlement Act corporations, or even all. It may,

(Jpyl however, be inappropriate to impose any proposed affirmative



requirements on the smaller corporations. However, there may be
U/xlittle reason why the non-affirmative provisions, su"ch as
in the two last preceding items (generally prohibiting
false or misleading statements 1in connection with proxy
solicitations), could not be made applicable to all proxy
solicitations by all Settlement Act corporations.
CONCLUSION < .

As already noted, the foregoing is intended merely
as a list of possible areas which could be covered by state
securities laws amendments. The state legislature could
enact amendments convering all these areas, or, alternatively,
could be more selective and impose only some of the require—
ments .There 1is also considerable leeway as to how detailed

any proxy materials required by the State must be.



make registration practicable for them under the Investment Com —

pany Act. On the other hand, the penalty for failure to register under

that Act, even for a company which inadvertently becomes subject to
its provisions, are severe. It is the purpose of Section 3-of H.K. 6G44,
amended, to provide the corporations formed under the Settlement

Act with turnaround time in order to identify any problems which

they may. ultimately have under the Investment Company Act and to

work out appropriate solutions for such problems internally and in
consultationwith the stuff of the Securitiesand Exchange Commission.

- The. SEC has-promulgated a temporary rule exempting Native
ecorporations-which register as Investment companies from most of the
eprovisions of the 1940,Act. Nonetheless, the exemption provided for in

thb section is necessary. The Committee is informed that some

Regional Corporations have not registered under the SEC temporary

rule and there exists some risk that their corporate acts and contracts

might be vulnerable to challenge under the 1940 Act. The exemptiou
will provide necessary breathing, room io the SEC. and the- Native
corporations inorder to permit resolution of long-range solutions.

- Another reason for temporarily exempting these entities from the

Investment Company Act istoenable them to merge under provisions

of Section 6 of H.R. G644. In 1970 the NANA Corporation and the

eleven Village Corporations iu that region agreed on a plan of merger.

The Natives speut about $200,000 in preparation and filing of a pro—

spectus under the Securities Act of 193-3. They did so in reliance on a

“fio-action””letter from the SEC advising them® that no application

would be necessavv under section 17 of the Investment Company Act, a

section which prohibits transactions between “&ffiliated persons ™with—

out a prior order from the SEC that the terms of the. transaction are
fair and equitable. At the last moment, however, the-SEC withdrew
their no-action letter, insisted on a section 17 application, and advised
 that no actionwould be taken on the application until extensive public
hearings bad been held. This administrative procedure- imposes such
substantial costs that merger may be impracticable. Since the very pur—
pose of the merger authority in section G is to reduce administrative
expense and overhead, it isappropriate nt the same time to eliminate
unnecessary expenses and delays imposed by federal securities laws.

B. The Securities Act of 1033 end the Securities Exchange Act of
1931

° [ - o o °
eDuring the 20 year period when Native stock cannot be sold or
stransferred it is not necessary to subject these corporations to the ex—
pense and administrative burdens of compliance with the 1933 Securi—
ties Act aud the 193-1 Securities Exchange Act. Until December 1991,
there will be no “Market””in tha stock of Native corporations since the
stock is inalienable. Therefore it does not seem necessary to subject
these corporations to the requirements of registering stoclc under the
1933 Act. The SEC has itself recognized that the 1933 Act need not. be
applied to those corporations in certain cases when it issued a “fo-
nction””letter regarding the issuance of the initial shares of stock to

Natives enrolled inRegional and Village Corporations.

The exemption from the 1933 Act is also needed to effectuate the
merger authority in section G. The 1933 Act requires that the stock
be registered with the SEC, and a prospectus prepared and mailed
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to all stockholders to whom the stock is ottered, prior to the time at
which they make the decision on the merger. Stock registration under
the 1733 Act is an extremely elaborate and technical proceeding. The
resulting prospectus, to be mailed to the stockholders, is intended to
disclose every last detail bearing on the question of whether the person
should acquire the stock. In the merger which NANA and the Village
Corporations attempted to undertake in the spring of 1975, the pro—
spectus, which hud not yet been cleared by the SEC but which.resulted
«from the-SECs initial round of comments on an earlier version sub—
mitted, consisted of a total of 80 printed pages, including 50 pages of
financial statements, and accompanying footnotes, on all the corpora-

fearly is not an..appropriate
stockholders. Yet, such a document votdd be-required. Hc-isextremely
$:--costly to prepare, and, as noted in the ense of the N AN A merger, costs
*vEEvell over &l100,000. Cleurly such costs-for practical-purposes- would
preclude the possibility of merger between two small Village Corpora—
tionswhich might be most inneed of it .

Conversely, the tight restrictions of the 1933 Act on the verbal com —
munications which may be made in conjunction with the prospectus
virtually preclude any meaningful or simplified discussion at village
or community meetings inorder to explain merger to the. stockholders.

mihus the 1933 Act requires for disclosure an extremely complex and
expensive document which does not serve its intended purpose at least
as to Native corporations, but also precludes the one ell’cclive means of
communication. .

Similarly, application of the 1935 Securities Exchange. Act is not
necessarv during the period when Native stock is inalienable. The 1934
Act applies to corporations with over 500 stockholders and $1,000,000
in assets. An exemption of Settlement Act corporations from only lhe
1940 Investment Company Act would result in all 1ho Regional C3r-
porations and approximately 19 of the Village Corporations being
subject to the 1934: Act which requires expensive initial registration
with the SEC, the filing of periodic reports with the SEC, and makes
the detailed proxy rules applicable to any vote of stockholders. For the
reasons discussed above under the 1940 Act, these requirements again
have little proper application to Native corporations ancl do-not fulfill
their intended purpose in this context. In fact, in a recent letter to
Congressman Lloyd Meeds in connection with the-question of exempt —
ing the corporations from the 1940 Act, the SE C characterized the 1934
Act as “& statute which isdesigned basically to inform the Commission
and the investing public as to securities of publicly traded companies.””
Since the stock of Native corporations may not lie traded and the
%public may not invest, in ituntil 1991, the 1934- Act hasS no proper
application to these corporations. "y <

Although the SEC has stated that the 1934 Act. is de3|gned to in—
form the “fnvesting public”about securities, the federal securities laws
do provide useful information to the stockholders us well as the invest—
ing public. Accordingly the new section 93 of the. Settlement Act pro—
vides that any Native corporation which, but for the_provisions of
that sgction, would be subject to the 1934 Act, mugt, t.rgnsp;j tan annual

o>
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report to its stockholders containing subsantially all the information
contained in annual reports of corporations subject to the 1934 Act.
Such reports by Native corporations would not be filed with or re—
viewed I>y the SEC, but the Committee believes that the Native
leadership will comply fully with the Intent of this.-provisionuud will
submit annual reports to their stockholders which are as effective in
disclosing corporate activities as thoae- prepared by companies regu-
lated" imuer the 1934 Act by thedjEGrFmally, tlm Committ-e untiere
stands that the general provisions of Alaska law provide protection
for Native-stockholders from any. corporate mismanagement and mis-
representations or omissions to represent- in connection with, sales of
e _ securities; and that Alaska courts would. look to precedents under fed-
eral securities laws for appropriate standards of.conduct by manage-
ment and other persons connected with securities transactions. Native]
corporations>ha.vo-assured;the.Committee that they do- not.intend tot
Jseetaateremptibn®from statesecurities laws on-the basiso f thisereinp-j
tion-fromfederral laws smdintend to pursue theipussageof State legis- =
" lation"to-theteitehfc” .necessany.-to-provide any appropriate.additional! -
prote<”on”“Therafore, 1ti3 noUnecessa¥ry:(at.thl3.tiiTie to-iniposci.-addi™”
etionalfederalcreouirement&ijml: -t >l t ?
It shotdd lie noted that these corporations are being exempted from
the federal securities laws on the understandings that federal regulation
of Settlement Act corporations isnot necessary to protect Native stock-
holders or-tho public, during the-twenty-year period when Native-
owned stock: cannot be sold. However,-if this assumption proves in-.
valid in light-of experience, the Committee is prepared to re-impose
such provisions of the federal laws us may bo necessary. In short, the
twenty-year exemption should be viewed by the Natives as an experi-

imentwhich will be stopped ifitisabused.- » m**»tt-:-. "
my; ; ;208 p ; -
-0 ; mal; bectiont4d r \ Inr:

- Subsection (&) merely inukcs clear the congressional intent that

. payments and grants under the Settlement Act are not to be deemed a
substitute-for any governmental program or benefit which isotherwise
available to-AlaskaNatives as citizens of thoUnited States and Aluskn.
- Subsection-(b) makes clear that benefits under the Settlement Act
shall not lieconsidered as income or other resources for purposes of tho
Food Stamp program. The background to subsection (b) isprovided
in an August- 6, 1974, memorandum prepared by the Congressional
Research Service of thoLibrary of Congress: s pVASY

....... The Library op Congress, "Washington-, B.C. 20541)
......TOTT COUNTTXG OK INCOME FROM PAYMENTS UNDER TTIE ALASKA

NATIVE CLAIMS Sr.TTT.QCENT ACT IN DITEUMININO ELIONIiCIITT .7 !

fi,I .. TOR AND- THE AMOUNT OK FOOD STAMP AND CASH .WELFARE

" BBNEprrs , o 71- 7 m "t
Food Stamps, ™ < W # rv;.,,k—;P)Lﬂjr . t\./r/._szi/jh*
e In March 1974, the State of Alaska notified the Federal *,

'v'" _ofiicesof the Food Stamp Program (intheUSDA $Food and
Nutrition Service) that it was Alaska 3 interpretation that z

-+
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JTE CORRESPONDENCE SUBJECT
8/10/76 Letter to Brecht from Doyon Corp. -« Request that we keep
Doyon informed
7/30/76. Letter to Brecht from Bristol Bay Native
Corp. Comments on proposed legis.
7/26/76 Letter to Brecht from Cook Inlet Region Comments on proposed

legislation

7/22/76 Letter from Brecht to Securities & Exchange Requesting SEC comments
Commission

7/19/76 Letter from Brecht to Native leaders Initial request for
(13 copies) comments to proposed

legislation

6/17/76 Memo from James Thompson to Brecht Recommendations as to

content and procedures

of proposed legislation
3/26/76 Memo from Miles Schlosberg to 1977 Proposed to have Native
Legislative file corporations legislation
1/5/76 Letter to Schlosberg from Sen. Stevens' Copy of H.R. 6644
office P
. r
12/15/75 U.S. House of Representatives Report Intent of Native corporations
94-729 of Interior Committee on ANCA to pursue State legislation
11/20/75 Letter from Schlosberg to Sen. Stevens Discussion that Native
and Congressman Young leaders will not oppose
State legislation
11/18/75 Letter to Schlosberg from Chugach Native Suggesting State legisla -
Corp. counsel tion to protect native
shareholders
8/22/75 Securities & Exchange Commission Proposals to protect
Release #8902 N ative shareholders
Legislative Proposal Request Form Justification of proposed

legislation

Names and addresses of Native Regional

Corporations



INDEX OF MATERIALS

Exhibit Date Description
A . July 19, 1S76 Copy of initial letter to
Sam Kito, President AFN.
B. August 24, 1976 Copy of original letter to
all regional corporations

(list of correspondents)

C. Various - Copies of initial

responses from the various

regional corporations.

D. October 18. 1976 Copy of letter sent to all
regional corporations following
Anchorage meeting (list of

correspondents)

E. October 19, 1976 Copy of letter sent to meeting
attendees, (list of meeting

attendees)

F. September 30, 1976 Copy of memo to Commissioner
reporting on status of
legislation also copy of NmNA'S

Counsel letter.

G. October 19, 1976 Copy of memo to Commissioner
reporting on meeting with
N ative corporations on October

13, 1976 in Anchorage.






July 193 1976

Mr. Sam Kito, Jr. , President
ALASKA FEDERATION OF NATIVES, [INC
513 HDU Street.-

Anchorage, AK 99501

Re: Proposed Securities legislation
Dear Mr. Kitor

This division is currently making a study on the feasibility
and necessity of introducing legislation concerning annua],
reports and proxy materials of corporations subject to the
Alaska Native Claims Settlement Act.

The recent Settlement Act amendments (Act of January 2, 1976,

P. L. 94-204, 89 Stat. 1145) exempt all settlement act cor—
porations from the three principal federal securities laws until
1991. Thid exemption from any U.So Securities & Exchange

Commission regulation has raised the question of whether or not
investor protection neecld to be afforded under the Alaska Securities
Act of 1959, AS 45.55. The House Interior Committee Report on the
exemptions from federal securities laws stated:

Native corporations have assured the committee that

they . . . intend to pursue the passage of State legis—
lation to tho extent necessary to provide any appropriate
additional protection . . . (H. Rep, 94-729, 94th Cong.,

lst Sess, December 15, 1975).

We note the native corporations* willingness in the past to work
towards insuring protection for their stockholders. I, there—
fore, personally invite your comments and suggestions on the
approach that should be taken in reaching these goals_

IT you feel that a joint meeting between the staff of the Division
of Banking S Securities and native leaders would be beneficial, 1
shall ha glad to make the necessary arrangements. I shall keep
you informed of any proposals that thi3 division formulates after
we complete our study of the problems and solutions regarding
native stockholder protection.

Sincerely,

JJ3:mp Julius J. Brecht
Director






August 24, 1976

Mr. JosephsUpicksouny President
Arctic- Slope Regional Corporation
P.0. Box 129 er

Barrow, Alaska-,, 99723

Dear Mr. Upickooun:

Enclosed is a ropy of legislation that this divisior la considering for
submission in the next session of the legislature.

As was stated in ray letter of July 19, 1976,. the division is asking for
input from tho Native corporations prior to submission of any legislation
pertaining;to corporations organized pursuant to the Alaska Native

Claims Settlement Act..

I would; appreciate receiving any comments 70U have on this-proposed
legislation.. As. | JOrated, in. my prior lettef,. T..would be haopy-to assist
in making: arrangemencs for a.joint meeting between the staff of the.
Division of Banking & Securities, and Native leaders, if you think it;
would be beneficial

Sincerely,

Julius J. Brecht
Director.

JIB/ec22



Mr. Sara Kito Jr., President

.Alaska Federation of Natives, Inc.

515"D" Street
Anchorage, Alaska 99501

Mr. John Borbrire, Jr., Chairman
Sealaska Corporation

811 W. 12th Streec

Juneau, Alaska 99301

Mr. John W. Schaeffer, Jr.

Nana Regional Corporation, Inc.
P. 0. Box 49

Kotzebue, Alaska 99754

Mr. Jacob Wide, President
Koniag, Inc.

P. 0. Box 746

Kodiak, Alaska 99615

Mr. John C. Sackett, President
Doyon, LTD

First & Hall Street

Doyon Bldg.

Fairbanks, Alaska 99701

Mr. Roy M. Huhndorf, President
Cook Inlet Region, line.

1211 W. 27th Ave.

Anchorage, Alaska 99509

Mr. Cecil Barnes
Chugach Natives, inc,
912 E. 15th Ave.
Anchorage, Alaska 99501

Mr. Raymond C. Christiansen, Presiden

Calista Corporation
516 Denali Street
Anchorage, Alaska 99501

Mr. Harold Samuelson, President
Bristol Bay Native Corporation
P. 0. Box 237

Dillingham, Alaska 99576

Mr. Jerome Trigg, President
Bering Straits Native Corporation
P. 0. Box 1008

Nome, Alaska 99762

Mr. Joseph Upickson, President
Arctic Slope Regional Corporation
P. 0. Box 129

Barrow, Alaska 99723

Mr. Carl E. Moses, President
Aleut Corporation

833 Cambell Street
Anchorage, Alaska 99501

Mr. Robert Marshall, President
Ahtna, Inc.

515 "D" Street

Anchorage, Alaska 99501
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1211 WEST 27th AVE. ANCHORAGE, ALASKA 99503
TELEPHONE 274-8638

July 26, 1976 - m- N 1 A

Mr. Julius J. Brecht, Director

State of Alaska

Department of Commerce and

Economic Development

Pouch D

Juneau, Alaska 99811 Iv.

Dear Mr. Brecht:

Thank you for advising me of the study your department 1is
making concerning the necessity of State legislation relative
to the Native Corporations®™ annual reports and proxy materials.

I can only speak for the Cook Inlet Region, 1Inc., but | be—
lieve that the Native Corporations desire maximum protection
for their stockholders while keeping to a minimum the amount
of regulations and red tape. °j

As you have suggested, a joint meeting between your staff and
representatives from the Native Corporations would be an ap-—
propriate step in making further determinations 1in this mat—
ter .

In the interim, 1if | can be of assistance, please feel free
to call on me.

Sincerely,

COOK INLET REGION, [INC.

RP1/cmh
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July 30, 1976

Julius J. Brecht, Director
Department of Commerce

and Economic Development
Pouch D
Juneau, Alaska 99811

Re: Proposed Securities Legislation
Dear Mr. Brecht:

Thank you for your July 19, 1976 letter to Mr. Harvey Samuelson
on the above subject.

We might be in favor of State legislation regulating the solicitation
of proxies. We'd like to protect our shareholders against mis-
leading statements in proxy materials, etc.

Section 28 of ANCSA, as amended, provides that the annual reports
of the ANCSA Corporations shall contain substantially the same
information as that required by the Securities Exchange Act of
1934. Thus, State legislation is probably unnecessary in this
area.

As you are probably aware, the Native Corporations are immersed
in red tape in securing the resources granted them under ANCSA.
Indeed, that's one of the primary reasons why they were exempted
from the Securities laws ir. the first instance.

If any State legislation is enacted regarding annual reports and
proxy materials we'd like to see it be brief, clear and shaped to
take into account the special features of the Native Corporations.

Sincerely

BRISTOL BAY NATIVE CORPORATION

/[.James Vollintine
Acting Genmeral Counsel

JV:avm
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August 10, 1976 0 ° 4@ -JIAM

jovwii +. U #?6 .
Mr. Julius J. Brecht
Director
State of Alaska
Department of Commerce and

Economic Development

Pouch D
Juneau, AK 99811
Reference: Proposed Securities Legislation

Dear Mr. Brecht:

We are in receipt of your letter of July 19, 1976 in
which you inquire about securities regulations for
native corporations. At the present time we are
bogged down in multitudes of red tape and other
bureaucratic entanglements surrounding the Alaska
Native Claims Settlement Act. One of the last
things we need at this point in time is further
regulations by the government.

Despite our desires to have as little regulation as
possible, we do realize that there may be some need
for shareholder protection under State securities law
now that ANCSA corporations have been exempted from
federal securities law. Any such State regulations
should be concise but inclusive of all corporations

in Alaska. We will be more than happy to work with
the Division of Banking and Securities, and with other
native corporations in seeking to resolve the problems
surrounding this matter.

b

Ix



Mr. Julius J. Brecht
August 10, 1976
Page 2

If you could keep us informed as to any proposals or
recommendations that are submitted to you on this matter,
it would be greatly appreciated. Hopefully, we will be
developing a position on securities regulations relating
to annual reporting and proxy materials. At such time as
this is completed we will forward this proposal to you.

Should you have any questions or comments, please feel
free to contact me.

Sincerely,

BJ:sa
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August 10, 1976

Mr. Julius J. Brecht, Director
Division of Banking, Securities,
Small Loans and Corporations

Pouch D
Juneau, Alaska 99811

RE: Proposed Securities Legislation
Dear Mr. Brecht:

Mr. Sackett forivarded your letter of July 19, 1976,
regarding proposed securities legislation for ANCSA
corporations to me. Doyon 1is obviously interested and
would be willing to work with the Division 1in whatever

way possible.

I would appreciate it if you would please keep me
advised as to the Divisionls proposals in

im
William H. T
General Counsel

WMT/1r

cc: Mr. Tim Wallis

GO

wi0 =



August 16, 1976 ;
i e/l 0k

Mr. Julius J. Brecht, Director

Department of Commerce &
Economic Development

Division of Banking, Securities,
Small Loans & Corporations

Pouch D

Juneau, Alaska 99811

Dear Mr. Brecht:

Please excuse the delay in responding to your letter of July 19,
1976; however, | have been out of the office for an extended
period of time.

As noted in your letter, the Regional Corporations have consistently
worked towards insuring tho protection of their stockholders. This
aspect is what basically prompted the Regional Corporations to seek
various exemptions from the Federal Securities laws in that their
protective features were not designed for corporations such as the
Native Corporations. Additionally, compliance with the Federal
Securities laws have subjected the Regional and village corporations
to expenses of some magnitude.

On behalf of Sealaska's stockholders, | would be reluctant to see
the same situation develop through State regulation. If memory
serves me correctly, the position of the State of Alaska at the time
the Native Corporations were seeking exemption from tho Federal
Securities laws was to the effect that adequate protection existed
wihin tho current laws of the State of Alaska for protection of stock-
holders. Therefore, | am sonewhat amazed that your division is
now making a study directed towards the possibility of introducing
legislation.



Mi*. Julius J. Brecht August 16, 1976
Juneau, Alaska -2-

Perhaps the best solution would be to involve the Native Cox'porations
in any study which your Department proposes. This would insure
the accuracy of facts and additionally would be of assistance in
determining the necessity of any legislation. | have designated
Donald J. Beighle, Sealaska's attorney, to work with you in
reviewing any proposals. However, | must again state that we
would like the opportuniv o review proposals prior to the time
your Depai'tment lias com' Aed its study, and arrived at what

it considers an appropriate soluuon. If we are to cooperate on the
necessity for any legislation, | feel it is important that the Native
people have input initially, rather than when the facts and solutions
have become finalized.

Sincerely,

John Boi'bridge, Jr.
President






October 19, 1976

Mr. Jack Wlck
President..
Koniag, Inc.

P.O..B
Kodia_k(i/XAIaska- 99615
MAv Alas-sa\ 4-X'

Dear Mr. Wick:

: L . .
This letter is to infonn you that a meeting was held hetween native
corporation representatives, AFN representatives and members of rgy
staff, in the offices of the AFN in Anchorage on Octgber 13, 1976.

Alist of the attendants of the meeting s enclosed for infor-
mation.***" tiWla ;: T . =53 >It that - * ,9, ﬁ yﬁcl%r[ lore#t*

) : . - ,
As a result of the meeting, the Native Securities Bill that we are
considering to propose at"the next legislative isessmn has been

redrafted.” A copy of the redrafted bill is enclosed for your infor-
mation.--.. @35%!4 b &l‘rga@[hl - e ot 1k Wac

If you have any comments on this redraft, please do not hesitate to
contact me. Sfcfs

Thank you again for taking the time to consider this proposal.
Jx e e- m
Dimerely, 7

Julius J. Brecht
Director

JJ3/it/28
Enclosures



Mr. Robert Marshall
AHTNA, INC.

P. 0. Box 323
Copoer Center,
TELEPHONE:

Alaska
822-3476

99173

Mr. Carl Moses

ALEUT CORPORATION

833 Cambell Street
Anchorage, Alaska 99501
TELEPHONE; 274-1506

Mr. Joe Upiclcsoun
ARCTIC SLOPE REGIONAL CORP.

P. 0. Box 129
Barrow, Alaska 99723
TELEPHONE: 852-6930/6970

Mr. Jerome Trigg

BERING STRAITS NATIVE CORP.
P. O. Box 1003

Nome, Alaska
TELEPHONE:

99762
443-5252

Mr. Harvey Same Ison
BUSTOS BAY NATIVE CORP.
P. 0. Box 220
Anchorage, Alaska
TELEPHONE:

99510
277-9511

Mr. Robert Schenicer
CALISTA CORPORATION
516 Denali Street

Anchorage, Alaska 99501
TELEPHONE: 279-5516

Mr. Cdcil Barnes

CHUGACH NATIVES, INC.

912 E. 15th Street

Anchorage, Alaska 99501 =~
TELEPHONE: 274-4558

Mr. Roy Huhndorf
COOK INLET REGION, INC.
1211 W. 27th

Anchorage, Alaska 99503
TELEPHONE: 274-8638

Mr. Tim Wallis

DOYON LIMITED

First & Hall Streets
Fairbanks, Alaska 99701
TELEPHONE: 452-4755

Mr. Jack Wick

KOMIAG, INC.

P. 0. Box 7*%6

Kodiak, Alaska 99615
TELEPHONE: 486-4147

Mr. John Schaeffer

NANA REGIONAL CORPORATION, INC.
P. O. Box '19
Kotsebue, Alaska
TELEPHONE:

99752
442-3301/3302/3303

Mr. Jol Horbridge, Jr.
SEALASKA CORPOBATIOM
811 W. 12th Street
Juneau, Alaska 9980.1
TELEPHONE: 586-1512






October 19, 1976

\'A

Mr. Brian Johnson

Calista Corporation

516 Denali*Street
Anchorage, Alaska 99501

Deag Wy, Yo

Please find enclosed a copy of the redraft of the Native Securities Bill
incorporating the constructive consents that were made at our meeting at
the AFfi offiCe in Anchorage on October 13, 1976, Also enclosed is a
list of the attendants of the meeting for your information;'*" o

|f you have any furt’%(i@\lmun;)elln(ssg please gg not }!Ikggﬁtﬁ}l‘ji tﬁi contact me.
Agairs let me thank Iou for taking the timeTf<ofF meeting with my staff on

this “pranoseq legisfation; ,
Sincerely,

Julius J. Brecht

Enclosures
JJB/mw 5/11



Brecht
Jim Thcmpson

H. Nobel Dick
George See

Julius J.

Everett Buness
Brian Johnson
Perry Eaton

Bill
Dave Cooke

Timme

Janie Brower

)

Attendants of meeting of October 13, 1976
at the offices of the AFN in Anchorage re-
garding the Native Securities Bill

Department of Commerce
Department of Commerce
Bristol Bay Native Corp.
Sealaska Corporation
Arctic Slope Reg. Corp.
Cal is ta Corporation
Koniag, Inc.
Doyon Limi ted
Bering Straits

AFN &secretary to
Sam Kito)

Pouch D, Juneau, Alaska 99311
Pouch D, Juneau, Alaska 99811
445 E. 5th Ave, Anchorage, AK.
811 West 12th, Juneau, AK

313 E. St, Suite 5, Anch, AK
516 Denali St, Anchorage, AK.
3501 Hooper Way, Anch, AK.
First & Hall, Fairbanks, AK.
310 K. St, Suite 601, Anch. AK
8th & F. St., Anch, AK.
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~ Langhorne A. Motley
Conimissioner

DNE 1 September 30, 1976

from ju-'us  Brecntl Alaska Native Corporation
Director S?cunt Pro,p?sa,l - Status;
of 1977 Legislative Proposal

The Division of Banking and_Securities has proposed an amendment to the
Alaska Security Act (AS 45,55) relating to reoorts of corporations organized
pursuant to the Alaska Native Claims Settlement Act. N

The division has corresDonded with all twelve regional corporations
regarding this proposal. A number of the corporations that were contacted
have responded with comments regarding this proposal, On the whole, the-
regional corporations appear to be receDtive to this sort of legislation.
However, some are concerned about additional red tape.

On Seotember 20, 1975, the Division of Banking received correspondence from
Richard Anthony Baenen, serving as ?eneral counsel of NANA Regional Corporation.
This letter stated that NANA' 1S in full agreement with the ?eneral scheme of our
nrooosed hill. He stated that the hill does not imnose on the corporations,
any new affirmative or substantive requirements, but in effect merely makes it
easier for the State of Alaska to enforce its statutory provisions pro-

hibiting false or misleading statements to stockholders,

Mr. Baenen went on to comment about the specific language of our proposed
bill, and suggested that, we make several changes. His Suggested changes are:

1. That we change the term "other materials'* to more specific
Ianquage. Basically, he proposed that we put in Iangua%e that
would Change other materials to all materials relating to a
vote by stockholders.

2. Mr. Baenen su?gested,that we change our description of the
corporations from being a broad description to one that would
be purely Alaska Native Claims Settlement Act Corooration.

3. Mr. Baenen sugyssted that we drop the last sentence of our,
proposal which™is "These reports are subject to all provisions
of this chanter." The reason for this suggestion was that
the lanouage was superfluous, and v/as covéred hy other portions
of the Alaska Securities Act.

The staff of this division fee| that we should not change the tern "other
material” to beino limited to just materials relating t0 a vote of stock-
-Jars, The reason for this 1s that the other matérials, while a'opearmg
>necessary, may definitely inf! me the "hare'nolders in a final vote.



m

Langhorne A. Motley 2 - September 30, 1976

The, suggested change relating to I|,m|t|nﬁ this statute to pure|¥ Native
Claims“Settlement Act Corpofation is well takepn. The orlgmal erminology
as presented by the staff of the division may be too broad and encompassing
and could possibly lead to an unenforceable Statute, especially where it
apolies to small corporations that would otherwise be exempt.

of Mr. Baenen is that we drop the last sentence

The third suggestion ,
of our proposéd bill is also well taken. It does appear as if this
Ianguage IS redundant, as all reports are subject to provisions of
this chapter by AS 45.55.160.

CONCLUSION

It appears if some of the changes proposed by Mr. Baenen are well taken
and thus the staff of the 9iviSion of Banking recommend that we change
our proposed hill to read as follows:

A cop}/ of all annual reports, oroxy statements, and other materials
distritabted to Alaskan shareholders of a corporation organized

pu_ pursuant to the Alaska Native C3is&ns, Settlement Act, as amended

(43. (43 U.S.C. 1601 et sea.), shall be filed with the administrator

cori concurrently with their distribution to shareholders.

JCB/jag4/I



ERNE57 . NSON
JOHN v Z Z UN
GLEN a. A .MN50ON
ROB EFT W. BARKER
CHARLES a.Hoaas
ANGELO A. IAOAROLA
PAUL S. OUINN

LEON T. KNAUER
RICHARD A. BAENEN
JERRY C. STRAUS
HERBERT E. MARKS
PIERRE J. LaFORCE
FRANCES L. HORN
GORDON C. COFFMAN
PATRICIA L. BROWN
STEPHEN R.BELL

ROSEL H. HYDE
DONALD C.GORMLEY,

Mr. Julius J.

Director

<*

WILKINSON, CRAGUN £ BARKER
LAW OFFICES
THE OCTAGON BUILDING
1735 NEW YORK AVENUE, N.W.
WASHINGTON, D.C. 20006
(202) 833 9300

CA3LE ADDRESS
‘W1LCBAR"

September 14, 1976

Brecht

Division of Banking, Securities,

Small

Loans and Corporations

Department of Commerce and Economic

Development,

Pouch D
Juneau,

Dear Mr.

John Schaeffer,
Inc., has asked us, as NANA % general counsel,

State of Alaska

99801

Proposed Legislation - AS 45.55.139

Brecht:

president of NANA Regional
to respond to

R. ANTHONY ROGERS
WILLIAM R. LOFT'JS
THOMAS J. BACAS
FOSTER DcREITZES
ALAN 1. RUBINSTEIN
JOHN M. FACCIOLA
PHILIP A. NACKE
THOMAS E. WILSON
JERRY R. GOLDSTEIN
EDWARD M. FOGARTY
S.STEVEN KARALEKAS
ROBIN A. FRIEDMAN
JAMES E. MAGEE
ROBERT B. McKENNA, JR.
JOSEPH P. MARKOSKI
MICHAEL B.GREEN
STEVEN C. LAMBERT
STEPHEN A. HILOE3RANDT
CHARLES I.APPLER™*

*
AOMITTOm vinoinu oxi/

Corporation,

your August 24, 1976, letter requesting NANA®"s comments on the

proposed

legislation, AS 45.55.139, relating to reports of

corporations formed under the Alaska Native Claims Settlement

Act.

First, we should state that we are

\vith*£the;general scheme of-the proposed-"-bill.

the spirit of the federal
bill does not
substantive burdens, but in effect merely makes
the State of Alaska to enforce

in -full-agreement-rur
Consistent with
exemptions granted by Congress, the

impose on the corporations any new affirmative or

it easier for
its statutory provisions pro—

hibiting false or misleading statements to stockholders and

other forms of fraud.

Vle believe that the corporations already

are covered by the State",s substantive standards regulating

corporate activity,

and the requirement that the materials be

filed with the State 3 administrator seems a reasonable method
of facilitating the State"s enforcement of these standards.

or suggestions which we have on the proposed
First, we wish to clarify what may be a misunderstanding as

The following, however, are some specific comments
legislation.



Mr. Julius J. Brecht
September 14, 1976
Page two

to what 1is required by the January 2, 1976, amendments to the
Alaska Native Claims Settlement Act, Public Law 94-204. The
"Justification”” accompanying the proposed legislation states
that Settlement Act corporations, although exempj from the
federal securities laws, are required to "send their stock—
holders yearly a “report containing substantially the same A
information-required In_an annual report of a corporation which
is subject to the federal acts.”™ This is not quite, accurate.
Section 3 of Public Law 94-204, which exempts the corporations
from the federal securities laws, requires such reports only
of corporations which, but for the exemption, would be subject
to the Securities Exchange Act of 1934. The 3034 Act applies
onl o_corporations with more than 500 stockholders and
$1,606,000 in assets, and therefore i1t is only the twenty or
so largest Settlement Act corporations, meeting these criteria,
which must mail such annual reports. The only stockholder
reporting requirements imposed by federal law_on the snpaller
corporations are those contained 1in sections 7(0) and 8(c) of
the Settlement Act, requiring the distribution to the stock—
holders of the corporation®s annual audit. Thus we would
suggest that the statement of "Justification”™ be corrected.
The correction, however, should not to our mind generate any
changes 1in the substance of the proposed legislation.

Dealing with the specific language of the proposed
bill, we would suggest that the bill be made more specific in
describing precisely which materials must be filed with the
State.” For example, we are not sure of what 1is included 1in
"other materials,” and believe that this term may require the
filing of materials which the State is not really interested
in seeing. For example, NANA periodically sends its stock—
holders a newsletter, in newspaper format, reporting on various
corporate activities as well as giving other news of general
interest in the region but not related to NANA®"s activities.
Similarly, dividend checks are mailed out annually, with an
appropriate written explanation of the nature of the dividend.
Finally, at various informal meetings held from time to time
in various of the villages, for the purpose of explaining to
groups of stockholders various corporate matters of concern to
them, written outlines or explanations sometimes are prepared
and d.istrubited to persons attending the meetings. These tie
in with oral presentations made at the meeting, and, standing
alone, they would most likely make little sense to a State
official who did not also attend the meeting. Such materials
are not traditionally of the type which state or federal
securities administrators tend to regulate, particularly since



Mr. Julius J. Brecht
September 14, 1976
Page three

they tend not to relate to the financial condition of the cor—
poration or to any stockholders®™ vote being taken. We therefore
would suggest that the filing requirement apply only to "annual
reports to stockholders and proxy statements and other proxy
materials relating to a vote of stockholders.™

Secondly, we would suggest that the description of
the corporations covered by the proposed legislation be changed
simply to refer to "a corporation organized pursuant to the
Alaska NatJve Claims Settlement Act, as amended (43 U.S.C.

& 1601 et seq.).” Presently, the reference is to corporations
exempted from the filing provisions of the three federal secu-—
rities laws. We believe this is intended to cover all
Settlement Act corporations, and a reference to the Settlement
Act would seem to be a more precise way of expressing this.
Moreover, 1identifying the corporations by reference to the
federal exemptions would leave room for a corporation which
even without the exemptions would not have been subject to the
federal acts to argue that it therefore also is not subject to
the proposed state law. This would be contrary to what we
believe to be the intent of your bill.

Finally, we believe that the last sentence of the
proposed bill may be deleted entirely, since to us it appears
superfluous. We always have believed that any materials dis—
tributed by any of the Settlement Act corporations to its
stockholders were subject to any existing State laws normally
applicable thereto, such as the laws prohibiting false and mis—
leading statements. This in fact is one of the reasons why
Congress determined that the federal securities laws need not
also apply.

To summarize, we would propose that AS 45.55.139
read as follows:

"A copy of all annual reports to stock—
holders and proxy statements and other

proxy materials relating to a vote of
stockholders distributed to Alaskan stock—
holders of a corporation organized pursuant
to the Alaska Native Claims Settlement

Act, as amended (43 U.S.C. &3 1601 et seq.),
shall be filed with the administrator con—
currently with their distribution to
shareholders.”



Mr. Julius J. Brecht
September 14, 1975
Page four

On behalf of NANA, we thank you for the opportunity
nrovidec us to review and comment on the proposed bia.l. he
would be uleased to provide you with any further assistance
or suggestions which you might find helpful.

Sincerely yours,

Richard Anthony Baenen”






02-013

5TATS
of ALASKA

-3c2ar mic. 11 OF COMT!E'CE A0 ECONOMIC DEVELOPMENT

Langhorne A. Motley
CoiiSnissioner

AE - October 19, 1975
Julivs J. Brecht SEET 0 45.55,139 - Status -
Director Corporations

On October 13,v1976, Janes L. Thompson, Securities Examiner with the Divisjon of -IX
Bankm%, and | met with leaders of various Native corporations at the Alaska
Federation of Natives' office in Anchorage. A list of names of those in atten-

dance gf the meeting is attached. v e - TV

The purpose of this meeting was to diocuss the bill Proposed by the Department

of Commerce and Economic Development which requires that corporations estab- ;
lished pursuant to the Alaska Native Claims Settlement Act file copies of all
annual reports, proxy statements, and other materials with the department. The
filing would subject”the person d|str|but|ng the materials to the f>aud pro-
visions of the Alaska Securities Act, AS 45,55,

The general reaction of the participants t0 the bill at this meeting was favor-
ahle’ but they did not show overwhelming support for it. The grouR was pleased
that thet_proposed bill does not require”any additional burden On the Native D e
corporations. -

The poirts of the proposed hill that were discussed are as follows: 5

1. PROXIES: It was felt that the term "proxies" should be added to those /A
materials to be supplied to the division. The reason given for this suggestion
WﬁS wakt) ",pro|X|des§lare different from “proxy statements” and both of these items
should be included. | .

2. ADDED LANGUAGE: It was felt that in the proposed act we should add
the term "related to prox>t/,sol|C|tat|ons" between the words "materials" and ,
"distributed.” This addition was recommended because it was felt that there _Pg\
were many “materials" that would not be ?ermane to stockholder voting and -
therefore, need not be sent to the department. It was also felt that some of

these "materials" might be proprietary in nature and the divulging of this ° Y-
material would not be in the best intérests of the stockholderS ot a -
"private” nonprofit corporation. '!_--ft

] & =

3, DISTRIBUTE?: |t was felt that the term "distributed™ was not clear
enough. The reason TOr this is chat some OT the materials and some of the re-
portS are not distributed by mail byt are posted in local newspapers or on

tol'vision and radio. The group fait the-: this term should be expanded to he

more specific.

4. DESCRIPTION OF STOCKHOLDERS: I< .as felt by the,group that this bill
should be expanded co include a number la.- .r than two  with res?ect to the
reports. The recommendation was that we . .t “n the t_.m ‘at least ten" before
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Alaskan shareholders. It was also reconmended chat we be Wire specific in
our description of shareholders and put in -'Alaskan resident shareholders."

, 5. DESCRIPTION OF CORPORATIONS: There was active discussion on the
item in the proposed bill that was directed towards Alaska Native Claims
Settlement Act Corporations. |t was felt that this might be singling. out
those corporations and might also_leave a loophole for other corpordtions
that were granted an exemption. Two alternatives were discussed.. One
which woul brl,n% in large village corporations and would be based upon the
federal law which requirés a corporation with 500 shareholders or 1 million
dollars in assets to register, or that it he basically for all corporations
that are exempt under the Federal Securities Acts.

6. CONFIDENTIAL MATERIAL: There was also discussion as to whether
materials filed under this act would be public record or- not, and that the
division should make certain that these materials were not part of public

documents.
Conclusion

|t appears as if some of the recommendations made by the Native leaders at
this meeting were well taken. The comment regarding the addition of the
term proxies would make the act more viable.

The feeling that the act should include the terns "related to proxy solic-
itations” also appears, to be well taken. Much of the materials that a
corporation does distribute to jts shareholders are proprietary materials.
For example, prices of fish to be paid by a cannery owned by & corporation
would not be necessary information for our department and might causa
damage to the corporation if those items were made known. Inasmuch as the
purpose of this act is to make certain that the stockholders receive fair
and not misleading materials relat,ma; to their voting of their stock, it
does.not appear as if we need to include all ocher materials.

The comments relating to the changes of a Part of the act that relates to
distribution to Alaska shareholders, was also well taken, This area should
be expanded and clarified before the proposed bill goes before the Legislature.

The discyssion of how the description of the corporations should be changed
has required certain additional examination. As a result of this _examination,
}\ttls felt that we should use the terminology as followed in the Federal

cts.

There does not appear to be any need to add a clause that would make this
information confidential as that is contained already under AS 45.55.1GO(b).

RecQlifcnendation

As a result of the meeting with the Native leaders, it is recommended that
AS 45.55.139 be amended a5 follows:

'Sec. 45.55.139. REPORTS OF CORPORATIONS. A copy of all annual reports
proxies, consents or authorizations, proxy statements and other materials
relacing to proxy solicitations distributéd, (i)ubllshed or made avail-

able to at least ten Alaska resident sharrjolders of a corporation which
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has total assets exceeding $1,000,000 and a class of equity security held
of recori by 500 or more persons and exempted form the grows,m,ns 0T the
Securities Act of 1933 (15 U.S.C. Secs, 77a-77aa), the Securities Exchange
Act of 1934 (15 U.S.C._ Secs. 78a—78«1) or the Investment Com,pan¥ Act or
1940 (15 U,S.C. Secs 30al~30a52) shalf”be filed with the administrator
concurrently with their distribution to shareholders."

Co?ies of this revised bill have been sent to those on the attached
&di2rfce list, to the presidents of each of the 12 regional corpora-
tions and to Sam Kito of AFN, who was not in attendance™at the Octoger 13

meeting.

Enclosures
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STATS

of ALASKA < OPR: James L. Thompson

Security Examiner
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT

DATE: February 1, 1977
ALEND-
THEHNEND:

from:  Julius J. Brecht, Direct . SBET HB 67 Proposed Amendments
Division of Banking and Securities

*  Members of the Committee

Subsequent to my testimony to the House Commerce o mittee regarding HB
67, members of the real estate industry have expressed conceri that” two
areas of the bill need clarification. " Upon review of this, the Division
of Banking and Securities in concert with the Alaska Realtors Association
IS proposm% to Kour committee two housecleaning amendments that would

not chan(ie he thrust or substance of HB 67 in any way but would more
completely enunciate the 50 sale exemption and the tefm_ "common promotional
plan." The result of these amendments would be to clarify the language

of the proposed act.

The first amendment is to add the word "subdivider" and delete the word
" %erson" in two places in Section 7 of HB 67. This section would then
read:

Section 7. AS 34.55.042fa)(2) is amended to read: If fewer than
ten separate lots, parcels, or units or interests in subdivided
land located outside this state are offered by a subdivider [a
Person] in a period of 12 months, or if fewer than 50 separate
ots, parcels, units or interests in subdivided land located.
within this state are offered by a subdivider in a period
of 12 months.

The second amendment is to add the following language to the end of
Section 8:

Section 8. AS 34.55.044(6) is amended to read: (6)........ Of
advertising and sale. [;] “If the land is contiguous or is known,
desqnate . or advertised as a common unit or by a common name
the Tand shall be presumed, without regard to the number of lots
covered by each "individual™ offering, aS being offered for TTTs-
position as part of a common promaotional plan.

JJiB/ejc 2/2



TESTIMONY OF JULIUS J. BRECHT, DIRECTOR
DIVISION OF BANKING AND SECURITIES
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
BEFORE
HOUSE JUDICIARY COMMITTEE
February 4, 1977

Good morning, Mr. Chairman and members of the committee. My name is
Julius, J. Brecht, and | am director of the Division of Banking and
Securities within the Department of Commerce and Economic Development.
| want to thank you for allowing me to appear before you on behalf of
the administration to discuss HB 67.

The hill before you proposes to amend the Uniform Land Sales Practices
Act, AS 34,55, to bring Alaskan subdividers under it. In additio, , the
bill strengthens the fraud provisions of the act.. However, Alaskan
subdividers are expressly exempted from registration with the Department
of Commerce and Economic™ Development under "AS 34,55,

| have had distributed to each of you a file containing (1) a copy of

the bill, (2) a copy of those sections of the act effected by the bill,
(3) a memorandum from me to the committee dated January 17, 1977, (4) a
copy of m%wntten testimony before the House Commerce” Committee dated
January 26, 1977 on this bill, (5) a copy of a fiscal note prepared b

the division, and (6) a memorandum from me to the committee dated February

, 1977,

1
A copy of the bill should be read in con{unction with the copy of item
gz which gives the corresponding present law. The memorandum of January

outlines provisions of HB 67." The copy of my written testimony
before the House Commerce Committee places HB 67 in the proper context.
That is, it briefly discusses the purpose of the Uniform Land Sales.
Fhracgwlels Act and ‘the need for the amendments to the act presented in
ehi

This bill passed the House Commerce Committee 6-1. The bill has the
support of the Alaska Realtors Association. However, since the House
Commerce Committee hearing on the bil|, members of that association have
expressed concern that two areas of the bill need clarification.

The Realtors are concerned that a real estate agent acting as a real
estate_agent under HB 67 not be subject to the Uniform Land Sales Practices
Act. The intent of the bill is to apply the provisions of the act to
in-state subdividers. It js not to apply to real estate agents, except
where those agents are acting as subdividers.



House Judiciary Committee () February 2, 1977

In this context, upon review of the two areas of concern, | have drafted
amendments to HB 67 that appear in WY memorandum of February 1. These
amendments make clear the intent of bill is to appm to” subdividers.
Mr. AL Courtney, Chairman of the Leg|slat|ve Committee Tor the Alaska
Realtors ASSOCIaUOH has polled the membership of the assocjation.

am told by Mr. Courtnex that W|th the two i.mendments provided in
February memorandum the association Is in full support of the bill.

| urge the members~of the committee to consider
sionS of HB 67 plus the proposed amendments.

Thank you again for the opportunity to appear before you to discuss this
proposed legislation.

JJB/sI/1
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SEPTEMBER 1976

PART I - NOTICES

1. On October 1, 1976, Superior Court Judge Eben H. Lewis of
the Third Judicial District in Anchorage signed a Temporary
Restraining Order in the case of State of Alaska v. Rustic
Wilderness, Inc., et al. The complaint for the restraining
order and injunctive relief charges that the defendants in
the course of their selling subdivided lots in the Willow
area violated provisions of the Consumer Protection Act,
AS 45.50; the Occupational Licensing Act, AS 08.88; and the
registration and fraud sections of the Alaska Securities Act,
AS 45.55. The Order restrains the defendants from making
misrepresentations, advertisements, offering unregistered
securities, disposing of corporate assets and monies, and

destroying corporate records.

Defendant's appeal of the Permanent Injunction previously granted
in State of Alaska v. Roger Y. Ford was dismissed by the Supreme
Court of the State of Alaska on September 10, 1976. Please refer

to prior bulletins for additional information in this matter.



"Memorandum State of Alaska

DATE:

"% tanghorne A. Motley October 15, 1975
Commissioner
Department of Commerce and

Economic Development

FILE NO:

TELEPHONE NO:

FROM: Jp f S:, SUBJECT:

Jon Tillinghast Amendments ;o0 Uniform Land
Asst. Attorney G ieral }M’ Sales Practices Act

A case study will best demonstrate the genesis of
the attached proposed bill. In May of this year, | was requested
by the Department of Environmental Conservation to investigate a
situation which had developed in Robe River Subdivision in Valdez.

The story:

In 1972, an Alaskan subdivider acquired property
in the Valdezarea. He divided the land into quarter-acre lots,
and filed a "paper plat™ (i.e. no improvements on the property
other than tractor-blade streets and boundary markers). The land
lies adjacent to a sensitive anadromous stream, and has a very high
water table.

This developer held an auction for this subdivision.

It was advertised in the Anchorage media as asale for "high, dry
lots,” with "streets 1in," and "suitable for residential developmentV

Of course, this was all inaccurate. Streets were not
in. The tri .tor-trail streets were not of sufficient quality to be
accepted by the City of Valdez for dedication. Thus, Valdei does not
to this day provide l)snow clearance (a must in Valdez); )schoolbus
service (the kiddies must walk a mile in the snow uo Richardson Highway);
or police or fire service, except in dire emergencies when the roads
in the subdivision are passable.

Nor are the lots high and dry., or suitable for residential
housing. The lots are so small, and the water table so high, that
on lot water and sewer systems cannot be approved by ADEC. The result-
people must by 2 or 3 lots (selling, incidently, for $12,000-$17,000
each) for one house or trailer.

Of course, the buyers were not aware of these problems
when they purchased. In a "boom™ situation, where any property is at
a premium and immigrants are blinded by the rush for the buck, it is all
to common that lots are bought sight-unseen, or, at least, without
careful soil and borings analysis, and title searches.

Now, of course, the developer has exited, and the
buyers are left holding the swampy bag. And, just as surely, the
developer did not go out of his way to be candid with these folk.

The Department of Lav; attempted to piece together a
prosecution of the developer. The Consumer Protection Act was
discussed. Ho- ever, the misrepresentations of the developer occured
three years ago- hardly the type of "imminent future harm™ necessary
to obtain an injunction. And these presentations were made before
the Act was passed.

Yet, even assuming the Act was available, its utility
in shaping of relief was questioned. We could enjoin future harm,
yet we could do little to rectify past injury. Land- unlike other
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consumer goods— 1is not fungible. Particularly in areas marked by
a critical housing shortage, such as Valdez, replacement may not be
available and, hence, compelled recission is of dubious value.

With land, then, especially, the remedy for such
situations should be preventive In nature, rather than corrective.
Obviously, the Uniform Land Sales Practices Act provides precisely
that type of preventive remedy. Of course, as you are aware, that
act applies only to instate solicitations for out-of-state land.

A rather silly limitation, since | would assume that the Alaska

land consumer is Injured more by Alaska developers than those from
the outside. The argument that an Alaska consumer can better inspect
land located inside the state is of some academic interest. Yet,
realistically, it is unusual for the small-lot buyer, particularly

in the Valdez-type situation, to perform all the necessary subsurface
and documentary investigations necessary to become aware of the Robe
River-type problems. In a seller™s market, the developer®s edge
extends beyond pricing- it includes timing of the sale ("By the time
you perform these inspections, 11l have 10 other buyers willing to
close™), and buyer attitudes ("Look, buddy, you need this land. If
you don®"t buy this lot, there is nothing else for you in Valdez.™)

Especially in light of the series of "booms"™ which
this state can expect in coming years, this type of legislation seems
imperative. Obviously, as the administering agency, your approval

and support 1is necessary. The motivation of Law and ADEC for this
bill evolved from the Robe River experience, and similar problems ir.
the Kenai Borough. Please give this matter some thought- 1 would

appreciate the opportunity to talk this over with you at your
convenience.

Finally, other amendments are being prepared by
Commerce and Julius Brecht of our office on the Land Sales Act,
relating to the exemption threshold. If you decide to go with the
coverage amendments attached, consideration should be given to
putting both bills together in one package. The Governon®s office
wants consolidation of legislation, but sometimes politics dictates
otherwise, and the Governor®s staff recognizes this

w/encl.

cc: Julius Brecht, Legal Assistant

Sandy Sagalkin, Asst. Attorney General ) )
Ernst Mueller, Commissioner, Department of Environmental Conservation

Randy Bayliss, Environmental Field Officer, ADEC, Valdez
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R.D. Molt, Director r»rg~ r-r : = F

Wage & Hour Division M

Juneau dite @ March 11, 1977
KM A.J. Reednr~ SBET:

State Electrical Inspector

After reviewing the above subject, | would suggest the following
changes, if in order:

Sec. 08.18.026 - Electrical Contractors sub. paragraph (c):

"If the relationship of the only electrical administrator

with a registered electrical contractor is terminated, the
registration is vQid 30 days after the next regularly scheduled
examination unless the electrical contractor has hired a
licensed electrical administrator in the interim."

I interpert this to mean that, hypothelically, a firm could lose m<
their administrator shortly after the scheduled examination and V-, .
have until the next to procure another." If they wore toVlogo® him
in May for example, they would have the whole construction

season until November to procure another administrator. Unless the
board is going to meet more often than twice a year this would
defeat the purpose of the requirements of having an administrator.
I think this should be tightened up somewhat.

Also there is no provision for stopping a firm with an administrator
from picking up contractors who do not have one (which we find

from time to time) and putting them on their payroll. The only

way | can make this clearer is to call it peddling their license

of which we have several doing in the state at this time.

Also | have some input about their regulations. There are some
items that will put an extra burden on the enforcement.

I am sending this to you, Russ, so that, in case something got
by you, you could make your changes and also perhaps slow down the
passage of this bill until we have time to add some input.

The Department of Commerce claims we were asked to be at the
hearings, but the only thing | knew about the meetings was rumor
until | received a copy of the bill.

I feel this is important and would appreciate your professional
opinion.



DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT

- April }1, 1977
Edmund Orbeck, Commissioner
Department of Labor
H Phillip H oc’d House Bill 308

Commissioner

As | mentioned to you, House Bill 308, relating to the licensing of electrical
contractors, was introduced by the Rules Committee b¥ request of the State
Board of Electrical Examiners; an independent regulatory agency charged with
developing standards for, and examining the qualifications, sKill and ability
of electrical contractors in this State. The board is jurisdictionally as-
slqned_to the Department of Commerce and Economic Deyelopment for all “admin-
istrative and investigative'services. Enforcement of the requirement for
||censur% IS assigned” to _boéh the Deﬁartment of Labor and this department.

In no other manner is jurisdiction shared

Four members of your staff, three identified as Russell Molt, Tony Reed and

. Lee Leiand, all of Wage and Hour, and one unidentified woman were present
for the House Commerce Committee hearing held April 7, 1977 at 11 a.m. Only
one, Tony Reed, testified that day. HIS testimony was basically negative and
In-all probability damaged the bifl's chances of passage.

In addition to negative comments concerning the bill, Mr. Reed testified that
he had never been glven an opportunity to Teview or discuss its provisions and
had received no notice of an¥ hearings, although he had heard the hoard held

some. A point of fact, staff memberS of the Division of Wage and Hour had been
personally contacted b%/ members of the Division of Occupatignal. Licensing's
staff and advised of the date, time and place of a hearing in Juneau.

Contractors™ Association, the International Brotherhood of Electrical Workers,
local contractors and this department's staff. Representatives from your staff
were conspicuously absent after Sharon Andrew had advised Messrs. Molt and
Fenrow of ‘the hedring. The provisions of the hill, as well as accompanying
(rj?sgagraetel?n%%’t were thoroughly discussed and compromises reached in all areaS of

That hearing was attended b%/ representatives from the Natjonal Electrical
0

A substantial amount of time and work was devoted to finding reasonable solu-
tions to some of the existing problems in regulating this industry and | am
gartlcularl - concerned that @ member of %/our staff should apPear and testify
efore a major legislative committee without first advising the sponsoring
agency( of the substance of his testimony. Further, this [8gislation is out-

side the jurisdictional responsibility of the Department of™Labor.
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Ed, let's discuss this matter to assure that such does not recur. Also,
if your department has a continuing interest in this matter, | would appreciate
having an appropriate person contact Sharon Andrew.

Regards.

cc. Honorable Joseph McKinnon
Chairman, House Commerce Committee






JFYSHMOD, ®ER

ItEPAItTM EXT OF REVENUE

S7ATE OFFICE BUILDINC j POUCH SA-JUNEAU 99811

March 23, 1977

The Honorable Joseph McKinnon
Chairman

House Commerce Committee

Alaska State Legislature

Room 628 - Court Office Building
Juneau, Alaska

Re: House Bill No. 350
Dear Mr. McKinnon:

House Bill No. 350, an Act relating to security for the collection
of wages, was introduced in the House on March 15, 1977 and was
referred to the House Commerce Committee.

For thr consideration of the House Commerce Committee, | am
enclosing a Fiscal Note prepared by Mr. Gary L. Jenkins, Director,
Audit Division, Department of Revenue, Juneau concerning the proposed
legislation.

Very truly yours,

R. D. Stevenson
Special Assistant

cc: Gary L. Jenkins, Director
Audit Division
Department of Revenue
Juneau, Alaska



THE LEGISLATURE OF THE STATE OF ALASKA

TENTH LEGISLATURE

FISCAL NOTE

REQUEST

Bill/Resolution No. Hnn~ 221 N 30

Title An.-Act rel at j.ng~to. secuc.i-t-y.- for the..col lert ion nf wagps
Requested by------------- House Commerce—Comro-i-t-tee— Date— 3/J.

FISCAL DETAIL

Agency Affected Rpvpnnp

Program Category Affected rural Wyvirpg
Budget Request Unit(s) Affected FnfWrpment

EXPENDITURES (Thousands of Dollars)

FY 77 FY 78 FY 79

100 PERSONAL SERVICES .. Wil .. i
700 TRAVEL
300 CONTRACTUAL 1.5 ._ 25
400 COMMODITIES 7 2
500 EOUIPMENT 6 6
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL 20.4 20.4

FUNDING  (Thousands of Dollars)

GENERAL FUND 20.4 20.4

FEDERAL FUNDS
OTHER (Specify)

POSITIONS

FULL TIME 1 1
PART TIME
TEMPORARY

FY 80 FY 81
_lzL 1
lz5 25
.13 2
6 <2
20.4 20.4
20.4 _ 20.4
1 1

FY 82
17.1

o N ol

20.4

20,4
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STATE
of ALASKA

TQ |

John R. Messenger
Deputy Commissioner
Department of Revenue

date s Mmarch 22, 1977

Gary L. Jenki SB.ET House Bill No. 350

Director
Audit Divisi

This bill would require a fish processor who did not have lienable
property in the State in excess of $10,000 to file a security bond

in the amount of $10,000 guaranteeing payment of wages and benefits to
employees and/or independent fishermen for fish purchased from them.

| see two major problems with this piece of legislation.

First, the b: 11 provides for a dual control over the bonding by the
Commissioner of Revenue and the Commissioner of Labor, which of itself
would cause administrative problems. Further, the language of the
legislation in defining the responsibilities of the two departments is
both confusing and inconsistent. In Sec. 1, paragraph (a), the fish
processor would be requi'ed to file a security bond with the Commissioner
of Revenue; however, it assigns the tasks of determining if the security
is satisfactory to the Commissioner of Labor. The bill continues in
paragraph (b) to provide that the processor may file a cash deposit or
other negotiable security acceptable to the Commissioner in lieu of the

bond. In this case, the Commissioner who makes the determination whether
the deposit or negotiable security is acceptable in lieu of the bond is
the Commissioner of Revenue. Thus, the bill provides for the bond to be

filed with the Commissioner of Revenue but subject to approval by the
Commissioner of Labor, which is very cumbersome, then turns around and
assigns to the Commissioner of Revenue the authority to accept other
security in lieu of the bond, which is completely inconsistent. The bill
has similar inconsistent provisions regarding the respective functions of
the Commissioner of Revenue and the Commissioner of Labor in subsequent
sections. Q

Second, we are not aware of any extraordinary problems in this area which
would justify this legislation. At the present time, we require a fish
processor to file a bond with the Department to guarantee payment of the

fish processing tax and the fishermen from whom he buys if the fish are

frozen and shipped out of state in the round. We have no record of any
fisherman filing a claim against the current bonds that are required. If
there is a severe problem in this area of which we are not aware, then
remedial legislation should be enacted; however, from an operational point

of view, | would recommend that the administration be placed in the Department
of labor which has the major interest in the area.



One other technical comment is in regard to the use of the words, "or buyer”

in the proposal as to who would be subject to this law. At the present time,
if an individual or a business is engaged in the process of buying and selling
fish products only and does not do any processing of the fish, they would not
come under AS ~3-75. | would recommend that the words, "or buyer"” be stricken
from the lav/ at any point which it might appear.

[ekT - m’ > NS v =r»
7 <~/ . 0. xav

.rv vi® ‘Jjf *



Cordova District Fisheries Union

Headni'?rlers: Box 939, Cordova, Alaska

April 8, 1977

Representative Joseph McKinnon, Chairman
House Commerce Committee

Pouch V

Juneau, Alaska 99811

Dear Representative McKinnon

We whoIeheartedIy,supPort prompt ?assage of House Bill 0350
amending "An act relating to security for the collection of wages"

This amendment is vitally necessary to protect fishermen
from losses which are apparently not recoverable through the
State at this time.

We have,during the past season, had several fishermen |
that were not paid” for products sold to a processor. At this
time they have no recourse open to them that would aid them
in retriéving the amount owed, short of hiring an attorney
and going through the courts. This is often ‘times not econom-
ically justifiable.

Immediate action is highly desired. Thank you.
Sincerely,
>e*7

Bob Blake
Chai rman

bh/mh



FY 77 FY 78 FY 79 FY 80 FY 81
ion  PERSONAL SERVICES n/a -0- -0- -0- -0-
too Travel -0- -0- -0- -0-
300 CONTRACTUAL ... -0- -0- -0- -0-
400 COMMODITIES -0- -0- -0- -0-
500 1O0UIPMENT -0- -0- -0- -0-
600 LAND & STRUCTURES -0- -0- -0- -0-
700  GRANTS. CLAIMS. ETC -0- -0- -0- -0-
TOTAL -0- -0- -0 - -0-

THE LEGISLATURE OE THE STATE OF ALASKA
TENTH LEGISLATURE

FISCAL NOTE

REQUEST

Bill/Resolution No. 350
Title Act relating to security for collection of wages

Requested bv House Commerce Committee Date

FISCAL DETAIL

Agency Affected Labor
Program Category Affected Administration of Justice
Budget Request Unit(s) Affected Wage r. Hour Administration

EXPENDITURES (Thousands of Dollars)

FUNDING  (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

01 HER (Specify>

POSITIONS

FULL TIME
PART TIME
1IEMPORARY

ANALYSIS (See Fiscal Note Preparation Instructions, Section IlI)

This bill will provide needed protection to persons furnishing labor

in the business of fish processor or buyers, particularly those enter-
prises that are not domestic in the state, claims against the latter
are difficult if not impossible to collect, or require considerable time
to resolve, creating a financial hardship to a claimant.

IV. DATE 2£ [/~cX, ['r?? PREPARED BV~ 7Tr—
AGENCY (>«>*m
Original: Legislative Finance PHONE Af-nxo

CcC:

Budget and Management
Primn Snnnsnr (First Legislator Named)






COMMITTEE REPORT

-16-77 FINANCE
HOUSE
Date
Mr. Speaker:
The Committee on n ; ~Nas
under consideration. A majority of the members of the Committee
rj recommends it do pass
rij recommends it do not pass
rel recommends it do pass withattached amendment(s)
/~7 recommends it be replacedwith CSfor and that
CS for do pass
/ / (and) recommends it be referred to the
committee
/~7 reports it back without recommendation
/~7 AND attaches a report of its intent
/~7 (other)
MEMBERS SIGNING THE MAJORITY REPORT:
> kVfb-M- —/)y/LJSS

v,/ .m [/ V [/ / A/ , »

MEMBERS NOT CONCURRING IN THE MAJORITY REPORT:

recomuends:

recommends:

recommends:

Chairman
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THE
SOUTHEASTERN
CONFERENCE

P. 0. BOX 531
WRANGELL, ALASKA 99929

March 11, 1977

Representative Terry Gardiner
Chairman, Mouse Judiciary Committee
Pouch V. Mail Stop No. 3100
Juneau, Alaska 99811

Dear”Sir: »

"Ine Southeastern Conference wishes to express their appreciation
to you for your interest and efforts in sponsoring legislation of
economic importance to Southeast Alaska and those other communities
needing support in the development of hydro and other water resource
development.

As requested in our meeting held March 1, 1977, we are submitting
back up material for the proposed changes in the Water Resources
Revolving Loan Fund Act. Enclosed are the suggested changes in the
Statutes and proposed appropriations for the next fiscal year, in—
cluding a revised summary of funding requirements for FY 1978.

Very/ truly yours,

Janies R. Hide
/President

JRE/jr \

enclosures

ifcHident James R. Eide
Fr»tvice President William Macomber
Second Vice President John Halliwell

An Association of Southeast Alaska Communities



PROPOSED AMENDMENTS

WATER RESOURCES REVOLVING LUAN FUND ACT

Sec. 45.86.010. There is established a separate fund, The Water
Resources Revolving Loan Fund. Loans from this fund are to be used
to develop and. conserve in the public interest the water resources of
Alaska, using State revenues from the Alaska Permanent Fund (mineral
development).

Sec. 45.86.040 (b) 1is repealed and re-enacted to read:

Sec. 45.86.040 (b) The department shall forward all loan applications
it recommends for approval to the Water Resources Revolving Loan Fund
Committee established with the department and made up of the commissioner
or his deputy, the director of division of energy and power development,
and the director of division of business loans.

Sec. 45.36.060 shall be added as follows:

Sec. 45.86.060. CONDITIONS APPLICABLE TO PROJECT LOANS, (@) The
term of the loan shall not exceed 50 years and the interest rate shall
be not less than three, or more than five, percent a year on the v"ypaid
balance. The repayment schedule shall be computed in a manner so that
annual payments of principal and interest, termed debt service, are
approximately equal over a period not to exceed 40 years. Repayment
of the loan, principal and interest, will commence at the date of
commercial operation of the project or ten years from the date the loan
is made, whichever is sooner.

(b) Loans shall be utilized for feasibility studies, pre-construction
engineering including the securing of permits and Licenses necessary for
construction ;ind operation, design and construction of capital improve—
ment projects.

(c) If, in the opinion of the Water Resources Revolving Loan Fund
Committee, feasibility studies or preconstruction engineering establish
that the project is not feasible from either a technical, economic or
financial viewpoint, the department may not require repayment of loans
made for this purpose, provided that repayment of all loans shall be
required if design or construction of the project proceeds.

This Act takes effect immediately in accordance with




JUSTIFICATION FOR AMENDMENTS

WATER RESOURCES REVOLVING LOAN RUND ACT

I. The change in Sec. 45.86.010 is.to correctly indicate the proper fund from
which the revolving fund would secure revenue for making the loans. When the
Water Resources Revolving Loan Fund was first drafted, one of the sources

of loan funds was tied to Alaska mineral lease bonus funds. 'Inis was passed
by the Legislature, but vetoed by the Governor as being unconstitutional.
Since then, voter approval of the permanent fund has made possible this
vehicle for funding these projects.

Sec. 45.86.040 - the Loan Committee composition as now specified in the Statutes,
was a high level group deemed necessary to consider loans for large projects
such as the Susitna and Yukon Taiya projects. Projects of this nature would

now come under the State Power Authority which, together with Federal support,
would finance the large installations.

The formation of a committee within the Department of Commerce would be more
appropriate to consider the financing of small hydro and water projects. These
would be administered similar to the other business loans the Department handles.

Sec. 45.86.060 - The first dra't of HB171 (copy attached) spelled out the con-
ditions of loans consistent with long term low interest. However, it was deter-
mined that this type of condition could best be handled by regulatory provisions.
As a result, the conditions now being applied to the loans are not in accord
with the intent of the Legislation. Loans are for a term of seven years rather
than long term of forty to fifty years and interest rates of 6% are hardly low.
Interest is due and payable yearly and prior to the project generating revenues
or the ability to meet debt service. This burden on small utilities preclude
their involvement in the revolving fund.

Subsection (b) spells out the type of activities in the development of the
property which would be eligible for loans under the revolving fund. Subsection
(c) is an "advance planning fund" provision similar to HU.D. 701. If the studies
indicate the project is not feasible, the repayment of the loans for the studies
may not be required. Here again is the intent to alleviate the financial burden
for the small communities for those projects which turn out to be a "dry hole"
and for which revenues cannot be realized.

Il. Basis for the proposed appropriation bill Fy 1978 for the Resources
Revolving Loan. The proposed appropriations for i-Y 11178 are based bn estimated
community requirements for the specified projects over and above the funds made
available in the 1977 appropriations. The attached list of funding requirements
total $5,750,001), however, it appears that the applications for FY 1977 will

leave a balance of $230,000 which can reduce the proposed appropriations to
$5,500,000. if



DRAFT

A BILL

For an Act entitled: "An Act making a special appropriation to the water
resources revolving loan fund; and providing for an
effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. The sum of $ 3,500,000 is appropriated from the general fund
to the water res' urces revolving loan fund.

Section 2. Thic Act takes effect July 1, 1977.



SUMMARY OF ESTIMATED PRIORITY FUNDING REQUIREMENTS

COMMUNITY -
OWNER

PETERSBURG - WRANGELL
"JTIOVAS BAY POWER COMMISSION

SITKA -
CI1Y AND BOROUG1

KETCHIKAN - e
CiTY

KODIAK -
KODIAK ELECTRIC ASSOCIATION

ANCHORAGE -
MUNICIPALITY

CORDOVA -
CITY

KENAL -
BOROUGH

JUNEAU
ALASKA ELECTRIC LIGHT AND
POWER COMPANY

CRAIG - KIUVAI'OCK - HYDABURG
MUNICIPALITIES

FISCAL YEAR 1978

PROJECT NAME

VIRGINIA LAKE HYDRO

GREEN LAKE HYDRO

SWAN LAKE HYDRO

OR

LAKE GRACE HYDRO

TERROR LIKE HYDRO

MUNICIPAL WATER SUPPLY

POWER CREEK HYDRO

MUNICIPAL WATER SUPPLY

AUTOMATING ANNEX CREEK
HYDRO

BIIACK BEAR LAKE HYDRO

LESS SURPLUS FUNDS FY 1977

SCHEDULED

IN-SERVICE DATE

NOVEMBER 1983

OCTOBER 1981

JULY 1983

JULY 19S3

JULY 1983

SUBTOTAL

TOTAL

REVISED
3/3/77

FUNDING REQUIREMENTS ($)

300.000
1,600,000

400.000

190.000
200.000
380.000
150.000

180.000

30,000
7r,T3D70W
230,000

3,500,000
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Representative Oral Freeman
State Capitol

Pouch V

Juneau, Alaska 99811

Subject: Development of Hydroelectric Generating
Plants in Southeast Alaska

Dear Oral:

Mr. N. L. Teague, City-Utilities Manag-r has requested that
I submit to you some pertinent information regarding the
advantages to Ketchikan, and Southeast Alaska as a whole,
which would be gained by the installation of hydroelectric
generating plants. I will use Ketchikan as an example.

We have three (3) small hydroelectric plants. To 1969 we

were hydro oriented. Our first base load type diesel was
placed in operation in 1970. We now have three (3) such
units. l believe that a comparison of cost, hydro versus

diesel generation in our system, 1is pertinent.

In 1976, the average operation and maintenance cost, of pro—
ducing one (1) kilowatt hour at the bus bar by hydroelectric
generation was $ .0055 or 5.5 mils.

The average cost, of operation and maintenance per kilowatt
hour of generation by diesel was $ .0638.

A recap in the same vein, from 1970 to date, clearly points
up that hydroelectric power is the greatest hedge against
inflation since the Republicans.

TIMF PHRIOD - January 1, thru December 31, 1970:

Diesel $ .01249/KWHR

Hydro $ .00272/KWHR
Differential 1in cost/KWHR - Diesel greater by $ .00977

Differential in dollars - 2,718,600 KWIIR x $ .00977 ~ $26,560.72



Representative Oral Freeman

re: Development of Hydroelectric Generating Plants

February 11, 1977 - Page Two
TIME PERIOD - January 1, thru December 31,

$ .01689/KWHR

Diesel

Hydro $ .00336/KWHR
Differential in cost/KWHR - Diesel greater

Differential cost in dollars = $174,228.52

TIME PERIOD - January 1, thru December 31,

$ .01476/KWHR

Diesel

$ .0036S/KWHR

Hydro
Differential in cost/KWHR - Diesel greater

Differential cost in dollars - $143,065.69

TIME PERIOP e January 1, thru December 31,
Diesel ="$ .02144/KWIIR
Hydro « S .00388/KWIIR

Differential in cost/KWHR ~ Diesel greater

Differential cost in dollars ~ $226,123.63

TIME PERTOD - January 1, thru December 31,
Diesel = $ _04125/KWilR
Hydro * $ _00S34/KWL1IR

Differential 1in cost/KWHR - Diesel greater

Differential cost in dollars $462,420.25

TIME PERI0OD - January 1, thni jQccomber 31,
Diesel = $ .0430/KWHR
Hydro « $ .0051/KWILR

Differential in cost/KWHR - Diesel greater

Differential cost in dollars = $491,763.87

1971:

by $

1972:

by $

1973:

by $

1974 :

by $

1975 :

by $

.01353

.01111

.01756

.03591

.0379/KWHR



Representative Oral Freeman
re: Development of Hydroelectric Generating Plants
February 11, 1977 - Page Three

TIME PERIOD - .January 1, thruDecember 31,1976:

Diesel $.0638/KWHR

$.0055/KWHR

Hydro
Differential 1incost/KWHR -Diesel greater by $ .0583/KWHR

Differential cost in dollars = $470,883.27

Note that 1976 differential cost in dollars is slightly less
than 1975. This 1is due to a small hydro-electric plant (Silvis)
being returned to service in 1976. The Silvis Plant had been
destroyed by a landslide in 1969.

The Silvis hydro plant generated approximately 132 of our
electrical system output in 1976. Without the Silvis Plant in
operation, our differential cost in dollars would have been
approximately $532,098.00 for 1976.

Look at what 1is happening in the major item needed for diesel
generation. That "NON-RENEWABLE RESOURCE™, diesel fuel cl ~

Costs for fuel delivered by barge to our S. W. Bailey diesel
plant located ashore on Tongass Narrows, for example, arc as

follows:

Date Cost per gallon Cost of fuel oil/KWHR generated
1972 $ .1375 $ .0095

1973 $ .1930 $ .0133

1974 $ .3260 $ .0225

1975 $ -3610 $ .0249

1976 $ -.3930 $ .0271

1977 (Feb.) $ .4190 $ .0289

In a time span of just over four years and two months, our
diesel fuel costs have increased 205 percent.

The industrial growth of the lower 48 States and most specifi—
cally the Pacific Northwest was made possible by the construction
by the I). S. Government, of large hydroelectric projects. In
addition, it permitted a better living standard for the people

at low energy cost.

The technology of transmission lino construction permitted
transmission line "grids"™ to be built from the large government
projects to all points of the land or load centers.



Representative Oral Freeman
re: Development of Hydroelectric Generating Plants

February 11, 1977 - Page Four

Southeastern Alaska does not lend itself to the aforementioned
methodology. We are situated in an archipelago that would
strain the technology of transmission line construction and be
vastly more expensive. It is one thing to serve load centers
connected by land, another to serve load centers connected only
by water.

It is therefore most logical to construct (large for us) hydro—
electric projects as close to the load centers as possible,

e.g. our Swan or Grace Lake projects. Short, interconnecting
transmission lines could be installed between neighboring
islands, e.g. Revillagigedo Island (Ketchikan) and Annette
Island (Metlakatla).

Oral, it 1is safe to say that every power utility in Southeastern
Alaska is municipally owned with the exception of Juneau, Alaska
It seems odd to us that Juneau 1is the only community that has a
Federal hydroelectric project "on line"™ 1in our part of the State

Government seems to speak with forked tongue. They advocate
conservation of depletable natural resources and energy, and yet
seem to balk at providing the help necessary to alleviate the
situation in our portion of Alaska.

Also, Oral, any added expense to the Utilities or cities created
by the construction of the hydroelectric projects should be
deferred until the projects are "on line". I do not believe any
of us can individually carry the burden of cost of generation

by our existing means, plus pay any interest or principal
payments in case of loans or bonds. Payment deferral 1is of
utmost importance.

I have made this letter far longer than 1 had intended. Oral,
and apologize for taking up so much of your valuable time.

I am attaching certain data that we hope you will find of
interest.

Donald D. Bowey
Assistant Utilities Manager

cc: N. L. Teague, City-Utilities Manager
Senator Robert Ziegler
Representative Terry Gardiner
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Box 6092, Ketchikan, Alaska 99501  Pouch V, Juneau, Alaska 99811

March 23, 1977

MEMO

TO: Joe McKinnon

FROM: Terry Gardiner” *

RE: HB 356, 357

Confirm your having them up for hearing on or about April 4 or 5.

The following Departments and people should be contacted for those
hearings:

4.0 Jim Eide - City Manager of Wrangell

5.0 Bill Boardman
Mi. 10 North Tongass
P.0. Box 7736
Ketchikan, AKk. 99901

6.0 Jeff Currall
c/0 Chamber of Commerce
Box 7637
Ketchikan, Alaska 99901

7.0 Rocky Guit*rriz, City Manager of Sitka
8.0 Pat Teagi , City Manager of Ketchikan
P.0O Box al
Ketchikan, Alaska 99901

If you need any assistance in contacting any of these people please
call me at any time.
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the
S~qglL\ SOUTHEASTERN
CONFERENCE
0,
A\ \c04 P. 0. BOX 531
A - WRANGELL, ALASKA 99929

"mvr

March 11, 1977

Representative Terry Gardiner
Chairman, House Judiciary Committee
Pouch V. Mail Stop No. 3100
Juneau, Alaska 99811

DearJ>x£

The Southeastern Conference wishes to express their appreciation
to you for your interest and efforts in sponsoring legislation of
economic importance to Southeast Alaska and those other communities
needing support in the development of hydro and other water resource
development.

As requested in our meeting held March 1, 1977, we are submitting
back up material for the proposed changes in the Water Resources
Revolving Loan Fund Act. Enclosed are the suggested changes in the
Statutes and proposed appropriations for the next fiscal year, in—
cluding a revised summary of funding requirements for FY 1978.

Very/ truly yours,

James R. Eide
President

JRE/jr

enclosures

President J™e? R- Eide

Firstvice President William Macomber
Second Vice President John Halliwell

An Association of Southeast Alaska Communities



PROPOSED AMENDMENTS

WATER RESOURCES REVOLVING LOAN FUND ACT

Sec. 45.86.010. There is established a separate fund, The Water
Resources Revolving Loan Fund. Loans from this fund are to be used
to develop and conserve in the public interest the water resources of
Alaska, using State revenues from the Alaska Permanent Fund (mineral
development).

Sec. 45.86.040 (b) is repealed and re-enacted to read:

Sec. 45.86.040 (b) The department shall forward all loan applications
it recommends for approval to the Water Resources Revolving Loan Fund
Committee established with the department and made up of the commissioner
or his deputy, the director of division of energy and power development,
and the director of division of business loans.

Sec. 45.86.060 shall be added as follows:

Sec. 45.86.060. CONDITIONS APPLICABLE TO PROJECT LOANS, (@) The
term of the loan shall not exceed 50 years and the interest rate shall
be not less than three, or more than five, percent a year on the unpaid
balance. The repayment schedule shall be computed in a manner so that
annual payments of principal and interest, termed debt service, are
approximately equal over a period not to exceed 40 years. Repayment
of the loan, principal and interest, will commence at the date of
commercial operation of the project or ten years from the date the loan
is made, whichever is sooner.

(b) Loans shall be utilized for feasibility studies, pre-construction
engineering including the securing of permits and licenses necessary for
construction and operation, design and construction of capital improve—
ment projects.

() If, in the opinion of the Water Resources Revolving Loan Fund
Committee, feasibility studies or preconstruction engineering establish
that the project is not feasible from either a technical, economic or
financial viewpoint, the department may not require repayment of loans
made for this purpose, provided that repayment of all loans shallL be
required 1if design or construction of the project proceeds.

This Act takes effect immediately in accordance with




JUSTIFICATION FOR AMENDMENTS

WATER RESOURCES REVOLVING LOAN FUND ACT

I. The change in Sec. 45.86.010 is.to correctly indicate the proper fund from
which the revolving fund wculd secure revenue for making the loans. IVhen the
Water Resources Revolving Loan Fund was first drafted, one of the sources

of loan funds was tied to Alaska mineral lease bonus funds. This was passed
by the Legislature, but vetoed by the Governor as being unconstitutional.
Since then, voter approval of the permanent fund has made possible this
vehicle for funding these projects.

Sec. 45.86.040 - the Loan Committee composition as now specified in the Statutes,
was a high level group deemed necessary to consider loans for large projects
such as the Susitna and Yukon Taiya projects. Projects of this nature would

now come under the State Power Authority which, together with Federal support,
would finance the large installations.

The formation of a committee within the Department of Commerce would be more
appropriate to consider the financing of small hydro and water projects. These
would be administered similar to the other business loans the Department handles.

Sec. 45.86.060 - The first draft of MB171 (copy attached) spelled out the con—
ditions of loans consistent with long term low interest. However, it was deter—
mined that this type of condition could best be handled by regulatory provisions.
As a result, the conditions now being applied to the loans are not in accord

with the intent of the Legislation. Loans are for a term of seven years rather
than long term of forty to fifty years and interest rates of 6% are hardly low.
Interest is due and payable yearly and prior to the project generating revenues
or the ability to meet debt service. This burden on small utilities preclude
their involvement in the revolving fund.

Subsection (b) spells out the type of activities in the development, of the
property which would be eligible fo> loans under the revolving fund. Subsection
(©) 1is an "advance planning fund™ provision similar to 11.11.0. 70L. If the studies
indicate the project is not feasible, the repayment of the loans for the studies
may not be required. Here again is the intent to alleviate the financial burden
for the small communities for those projects which turn out to be a "dry hole"

and for which revenues cannot be realized.

Il. Basis for the proposed appropriation bill FY 1978 for the Resources
Revolving Loan. The proposed appropriations for 1Y L978 are based on estimated
community requirements for the specified projects over and above the funds made
available in the 1977 appropriations. The attached list of funding requirements
total $3,730,000, however, It appears that the applications for Fy 1977 will
leave a balance of $230,000 which can reduce the proposed appropriations to
$3,500,000.



DRAFT

A BILL

For an Act entitled: "An Act making a special appropriation to the water
resources revolving loan fund; and providing for an
effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. The sum of $ 3,500,000 is appropriated from the general fund
to the water resources revolving loan fund.

Section 2. This Act takes effect July 1, 1977.



APPROPRIATION TO WATER RESOURCES REVOLVING LOAN FUND
FISCAL YEAR 1978

SUMMARY OF ESTIMATED PRIORITY FUNDING REQUIREMENTS

COMMUNITY -
OWNER

PETERSBURG - WRANGELL
n1OMAS BAY POIVER COMMISSION

SITKA -
CITY AND BOROUGH

KETCHIKAN -
CITY

KODIAK -
KODIAK ELECTRIC ASSOCIATION

ANCHORAGE -
MUNICIPALITY

CORDOVA -
CITY

KENAIL -
BOROUGH

JUNEAU "
ALASKA ELECTRIC LIGHT AND
POWER COMPANY

CRAIG - KLAWOCK - HYDABURG
MUNICIPALITIES

PROJECT NAME

VIRGINIA LAKE HYDRO

GREEN LAKE HYDRO

SWAN LAKE HYDRO
OR
LAKE GRACE HYDRO

TERROR LAKE HYDRO

SCHEDULED
IN-SERVICE DATE

NOVEMBER 1983

OCTOBER 19S1

JULY 1983

JULY 1983

MUNICIPAL WATER SUPPLY

POWER CREEK HYDRO

JULY 1983

MUNICIPAL WATER SUPPLY

AUTOMATING ANNEX CREEK

HYDRO

BIIACK BEAR IAKE HYDRO

SUBTOTAL
LESS SURPLUS FUNDS FY 1977

TOTAL

REVISED
3/3/77

RINDING REQUIREMENTS (%)

300.000

1,600,000

400.000

190.000

200.000

380.000

150.000

480.000

30,000

T.TWfOU"

230.000

3,500,000



KETCHIKAN PUBLIC UTILITIES

334 FRONT STREET P.0. BOX 1019 KETCHIKAN, ALASKA 99601 TELEPHONE 907-25-3111

February 1.1, 1977

MUNICIPALLY OWNED
ELECIRIC WATER PHONE

Representative Oral Freeman
State Capitol

Pouch V

Juneau, Alaska 99811

Subject: Development of Hydroelectric Generating
Plants in Southeast Alaska

Dear Oral:

Mr. N. L. Teague, City-Utilities Manager has requested that
I submit to you some pertinent information regarding the
advantages to Ketchikan, and Southeast. Alaska as a whole,
which would be gained by the installation of hydroelectric
generating plants. I will use Ketchikan as an example.

We have three (3) small hydroelectric, plants. To 1969 we

were hydro oriented. Our first base load type diesel was
placed in operatloi 1970. We now have three (3) such
units. I believe that. .. comparison of cost, hydro versus

diesel generation 1in our system, is pertinent.

In 1976, the average operation and maintenance cost of pro—
ducing one (1.) kilowatt hour at the bus bar by hydroelectric
generation was $ .0055 or 5.5 mils.

The average cost of operation and maintenance per kilowatt
hour of generation by diesel was $ .0638.

A recap in the same vein, from 1971) to date, clearly points
up that hydroelectric power 1is the greatest hedge against
inflation since the Republicans.

TIMH PHR 101) - January 1, thru_December 31, 1970:

Diesel $ .01.249/KWHR

1lyd ro $ .00272/KWIIR

Differential in cost/KWHR - Diesel greater by $ .00977

Differential in dollars - 2,718,600 KWHR x $ .00977 = $26,560.72



Representative Oral Freeman

re: Development of Hydroelectric Generating Plants

February 11, 1977 - Page Two

$ .01689/KWHR

Diesel

$ .00336/KWHR

Hydro
Differential in cost/KWHR - Diesel greater

Differential cost in dollars = $174,228.52

TIME PERIOD - January 1, thru December 31,

$ .01476/KWHR

Diesel

$ .00365/KWHR

Hydro
Differential 1in cost/KWIIIlI - Diesel greater

Differential cost in dollars = $143,065.69

TIME PERIOD - January 1, thru December 31,

Diesel *$ .02144/KWHR

$ .00388/KIVIiR

Hydro
Differential 1in cost/KWHR - Diesel greater

Di ffcrential cost in dollars = $226,123.63

TIME PERTOD - January 1, thru December 31,

Diesel $ .04125/XWHR

Hydro $ .00534/KWHR
Differential in cost/KWHR - Diesel greater

Differential cost in dollars ~ $462,420.25

TIME PERIOD - January 1, thru December 31,

Diesel $ .0430/XWilR

$ .0051/KWHR

Hydro
Differential 1in cost/KWHR - Diesel greater

Differential cost in dollars = $491,763.87

by $

1972

by $

1973

by $

1974

by $

1975

by $



Representative Oral Freeman
re: Development of Hydroelectric Generating Plants
February 11, 1977 - Page Three

TIME PERIOD - January 1, thruDecember 31, 1976:
Diesel = $.0638/KWHR
Hydro = $.0055/KWHR

Differential incost/KWHR -Diesel greater by $ .0583/KIVHR

Differential cost in dollars = $470,883.27

Note that 1976 differential cost in dollars 1is slightly less
than 1975. This 1is due. to a small hydro-electric plant (Silvis)
being returned to service in 1976. The Silvis Plant had been
destroyed by a landslide in 1969.

The Silvis hydro plant generated approximately 13% of our
electrical system output in 1976. Without the Silvis Plant 1in
operation, our differential cost in dollars would have been
approximately $532,098.00 for 1976.

Look at what 1is happening in the major item needed for diesel
generation. That "NON-RENEWABLE RESOURCE™, diesel fuel oil.

Costs for fuel delivered by barge to our S. W. Bailey diesel
plant located ashore on Tongass Narrows, for example, arc as

follows:

Date Cost per® gallon Cost of fuel oi
1972 $ .1375 $ .0095
1973 $ .1930 $ .0133
1974 $ .3260 $ .0225
1975 $ .36.10 $ .0249
1976 $ .3930 $ .0271
1977 (Fee.) $ .4190 $ .0289

In a time span of just over four years and two months, our
diesel fuel costs have increased 205 percent.

The 1industrial growth of the lower 48 States and most specifi—
cally the Pacific Northwest was made possible by the construction
by the 1. S. Government of large hydroelectric projects. In
addition, it permitted a better living standard for the people

at low energy cost.

The technology of transmission line construction permitted
transmission line "grids"” to be built from the large government
projects to all points of the land or load centers.
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Southeastern Alaska does not lend itself to the aforementioned
methodology. We are situated in an archipelago that would
strain the technology of transmission line construction and be
vast / more expensive. It 1s one thing to serve load centers
connected by land, another to serve load centers connected only
by water.

It is therefore most logical to construct (large for us) hydro—
electric projects as close to the load centers as possible,

e.g. our Swan or Grace Lake projects. Short, 1interconnecting
transmission lines could be installed between neighboring
islands, e.g. Revillagigedo Island (Ketchikan) and Annette
Island (Metlakatla).

Oral, it is safe to say that every power utility in Southeastern
Alaska 1is municipally owned with the exception of Juneau, Alaska
It seems odd to us that Juneau 1is the only community that has a
Federal hydroelectric project "on line™ in our part of the State

Government seems to speak with forked tongue. Thcy advocate
conservation of depletable natural resources ard energy, and vet
seem to balk at providing the help necessary tc alleviate the
situation 1in our portion of Alaska.

Also, Oral, any added expense to the Utilities or cities created
by the construction of the hydroelectric projects should be
deferred until the projects are "on line". I do not believe any
of us can individually carry the burden of cost of generation

by our existing means, plus pay any interest or principal
payments in case of loans or bonds. Payment deferral is of
utmost 1importance.

I have made this letter far longer than 1 had intended. Oral,
and apologize for taking up so much of your valuable time.

I ain attaching certain data that we hope you will find of
interest.

Donald D. Bowey
Assistant Utilities Manager

cc: N. L. Teague, City-Ut.ilities Manager
Senator Robert Ziegler
Representative Terry Gardiner
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TO ~ Jim Grandjean, Administrative Asst. datezMay 16, 1977

House Commerce Committee FLENO:
fi hﬂ TELEPHONE NO:
EROM: Jql!u§ J. Brechtt Director o SUBJECT: Small Loan Companies
Division of Banking & Securities Rate of Interest

We have no further statistical information on how this interest change
would effect the small loan companies. In general, allowing them to
charge a lower rate of interest. We are, of course, cutting into their
income. The table will show how other states handle this matter. The
present rate structure for Alaska is one of the larger rate structures,

that 1is, Z%, 156.
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HERBERT L. FAULKNER (1802-1972)
NORMAN C. BANFIELD

FRANK M. DOOGAN

MICHAEL M. HOLMEbD

RANDALL J. WEDDLE

WILLIAM B. ROZELL

JAN VAN DORT
LAWRENCE T. FEENEY
CHARLES N. DRENNAN
PATRICK E.MURPHY
TOM BATCHELOR

LAW OFFICES OF

FAULKNER, BANFIELD, DOOGAN ftHOLMES
SUITE 201. 311 FRANKLIN STREET
JUNEAU . ALASKA 99801

March 18, 1977

Representative Joseph McKinnon
Alaska State House of Representatives

Pouch V

State Capitol Building
Juneau, Alaska 99811

Dear Mr.

Attached to this letter is the information which you
requested from Kirk Henry relating to multiple
at our meeting last Friday, March 11, 1977.

JvDimd
enclosure

McKinnon:

Dort

cc: Terry Gardiner
Richard Urion

Tel.586-2210
Area Code 907



HOUSEHOLD FINANCE CORPORATION

Analysis of Multiple jjoans in Alaska A/0 3/16/77

No. of 1 2 3 4

Customers Other Other Other Other
Fairbanks 939 233 47 1 1
Anchorage 1 814 157 34 0 1
Anchorage 2 658 136 23 4 0
Mt. View 1,197 309 64 9 1
Total 3, 608 602 168 14 3

(given over telephone by Kirk Henry 3/16/77)



LAW OFFICES OF

FAULKNER, BANFIELD, DOOGAN © HOLMES

NORMAN C.BANFIELD suneau, ataska 99601
MICHAEL M. HOLMES ATreeIa.
RANDALL J. WEDDLE

March 24, 1977

WILLIAM B.ROZELL
LAWRENCE T. FEENEY

JAN VAN DORT
CHARLES N.DRENNAN
TOM BATCHELOR

F. M. DOOGAN
OF COUNSEL

Representative Joseph McKinnon
Chairman, House Commerce Committee
Pouch V

otate Capitol Building

Juneau, Alaska 99811

Re: Increasing small loan limiuS from $3500 to $5000
Dear Representative McKinnon:

I am enclosing a copy of a letter which 1 had recently
received from Pacific Finance which shows that 40% of
their customers have more than one loan with finance com—
panies. Obviously, 1increasing the small loan limit in

the manner we discussed would be of substantial benefit

to these persons.

JVD:md

enclosure

cc: Terry Gardiner
Rxck Urion



ill Fourth A venue Fairbanks, Jtanka 00701
(007) 1,50-77HO

Pacific Finance loans MAR 20 1977
F. 0. D.G. & H.

3-21-77

Jan Van Dort

Room # 201

311 Franklin Street
Juneau, Alaska

Mr. Van Dort,

I have been instructed to furnish you with the following information
concerning the number of our customers who are open, (have existing loan ),
with another finance company.

168 customers are open with one other finance company,
61 customers are open with two other finance companys*
5 customers are open with three other finunce cori"panys.

That if a total of 234 of my customers that are open with one or more

finance companys, or 40% of my total loan customers.

ccj Sig Anderson, District Manager



HERBERT L. FAULKNER (1882-1972)
NORMAN C. BANFIELD

FRANK M. DOOGAN

MICHAEL M. HOLMES

RANDALL J. WEDDLE

WILLIAM B. ROZELL

JAN VAN DORT
LAWRENCE T. FEENEY
CHARLES N. DRENNAN
PATRICK E.MURPHY
TOM BATCHELOR

LAW OFFICES OF

FAULKNER, BANFIELD, DOOGAN & HOLMES
SUITE 201. 311 FRANKLIN STREET
99801

JUNEAU, ALASKA

TEL.586-2210
Area Code 907

March 30, 1977

Representative Joseph McKinnon

Chairman, House Commerce Committee
Pouch V
Juneau, Alaska 99811

Re: House Bill No. 388

Dear Representative McKinnon:

The

JVD: db

Enclosures

am enclosing a copy of a
recently received from D. D.
showing the percentages of personal
letter and chart are self-explanatory.

letter which 1
Wesselink and a chart
loan receivables.

Yours very truly, .,

dJ -

Van Dort

CC: Representative Richard Urion

H.

Kirk Henry



AND SBSIDIARY CVPANIES

Prudential Plaza «Chicago, Illinois 00601

March 22, 1977

Mr. Jon Van Dort

Room 201

311 Franklin Street
Juneau, Alaska 99801

Dear Mr. Van Dort:

Mr. H. K. Henry asked me to send you the attached table which shows the
shares of the personal loan market held by various lenders in the states
of Alaska, Idaho, Oregon, and Washington. I believe the table is self-
explanatory and the footnotes explain the sources of the data.

It is interesting to note the consumer finance companies®™ share of the
market is directly related to the loan law in the state. In Alaska,
where the Small Loan Law has a relatively low $1,500 ceiling, consumer
finance companies have the smallest share of the market. The relatively
small market share in Washington can also be explained in terms of re—
strictive ceilings for the Small Loan Act and restrictive maturities for
the Industrial Loan Act.

I hope you find this information useful. If 1 can be of any additional
service, do not hesitate to contact me.

D. D. Wesselink
Assistant Director of Research

bjf

cc:  H. K. Henry



PERSONAL LOAN RECEIVABLES

Gross Amounts

in Thousands of Dollars

Commercial Banks and
Consumer Loan Companies(l) Mutual Savings Banks"- *
Receivables % of Total Receivables % of Total
Alaska $10,727 5.1% $15,245 7.3%
Idaho 72,392 26.9 57,951 21.6
Oregon 151,213(4) 24.0 117,237 18.6
Washington 162,384(5) 13.6 348,005 29.2
Totals, 4 States $396,716 $538,438
(1) As of 12-31-75 for Idaho, Cregon, and Washington, 12-31-74 for Alaska.
(2) Instalment loans to individuals for personal expenditures as of 12-31-75.
(3) As of 12-31-75. From CUNA Yearbook 1976.
(4) Net Amount.
(5) Includes $103,920,000 Small Loan receivables, $58,464,000 Industrial Loan

Credit Unions”™ ™

Receivables
$183,111
138,346
362,317
681,922

$1,365,696

From FDIC 1975 Report of

receivables.

%

C3
) Total

of Total Receivables
87.6% $209,083
51.5 268,689
57.4 630,767
57.2 1,192,311

$2,300,850

Income.
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BENEFITS OF HB 668

For the Consumer:

A. Increases loan ceiling from $1500 to $5000,
making more cash available for many purposes.

B. Increased ceiling eliminates need for

for customer,

2
loans at high rate and creates 1interest savings

C. Eliminates default charges
D. Provides joint spouse 1ins coverage
E Closer regulatory control and penalties

for violation

For the Industry;

A, Provides ~”~rnate™”~c”ouny-p~NnethQcf
allowing evenly pgll<yted™Nvarges™ert-s'tat
APR thiVu~rfiout 1

a
9

Vinajfajtn

B. Increases brackets to produce hi%her yield

to offset dilution of income caused
ceiling and loss of default charges.

y higher



Analysis of Rato Application

Action of
the Principal

% to Total Principal
Rate in Bracket

Montlily Rate Rarneil

Action of
the Principal

? to Total Principal

Rate in Bracket

K<inai Monthly Principal

to AmorLized Principal
Hcdnc Lion

Under Rate Structure

3% Per Month on First $400;

Principal
Reduc tion

$ 1500
1375
1250
1125
1000
875

750
625
500
375
250

12,5

$ 9750

2%

Balances

47
B
to $300; 17. above (363 day year)
*}ﬂpqg)loan amortized 0 $125 per month for 12 Months*
0 $400
to to over
$400 $800 $300
$ 400 $ "400 $ 766
400 400 575
400 400 450
400 400 325
400 400 200
400 400 75
400 350
400 225 -
400 100 -
375 - -
250 -
-L:-u - -
$ 4350 $ 30/5 " 2325
44*62% 31,54% 23.84%
X X
3.04167% 2702 778% 1,01389%
1,36% pRpus *64% plus .24%

i Bracket

~mt, i) O M oari ojiuirti zed G 1il6.67 pur month for .12 Months
0

I'rile:ij<h!
I luct. ion
F 9000.011
1)583.33
hi66.67

3750

.00
3333.
2016.
2500.

2083.

33
67
00

33

1666.67

1250.
.33

833

00

hi6.67

«1:32,500.00

Monthly Rate Earned in Bracket

1.0

hi)l 1
luio. do
1H00.00
D00.00

1)00.
1)00.
1)00.
1)00.

00
00
00
00

1]00.00

1)00.
1i00.

1)00.

00
00

00

_JiQILfrL

€ 1)800.

00

11). 772

X
3.01)1

67%

i "j

plus

=00
to
Wb id

I Wd(Gi-do

1D00.po
100.00
1)00. 00
100. 00
1)00. 00
1i00.00
11D0.U0
1D10.00
1)00.00
1)00.00

16.67

mM16.67
13.59?
2.02778?

.271

1

" o

19;0u
iii"DD.oo
3783.33
3366.67
2950.00
2533.33
2116.67
1700.00

1283.33
866.67
150.00

33.33

$23,283.83

plus

71.6L:

1.0L389:

73?2 f

2.24%*



Alaska
Analysis oT Rale Application to Amorlized !rincipal B.t[anc.es JM /& [/& */& £
Equal MonLilly I'rincipal Heduct ion 4-7" dabiTal*cT
Under Rate Sirue Lure
of
3% Per Month on First $AO00; 2% to $800; 1% above (365 day year)

Same Example Paid in Full 0 1/3 Contract Term*
(T\ $ A00 $ A00 $ 700
1375 AO0O0 A00 575
1250 A00 A00 A50
_J 125 A00 A00 _ 325 _
Action of
Llio Principal $ 5250 $ 1600 $ 1600 $ 2050
% to Total Principal 30.A8% 30.A8%
X X
Rate in Bracket 3.0A167Z 2.02778%
MonLilly Rate Earned in Bracket ,937. plus .627.

* Same result would apply to other maturities within .017. per month

**  for validation of premise see Flat Payment Amortized Schedules previously supplied.

" une Exninn 1].-Iaid in Fn1l1 @ ll'q Con! raet TmmrmH

f 5000.(XL> 4 no0.00 $  1i00.00 $ 1pTi0n.00
"i583.3 1i00.00 1100.00 3763.
Iil663.0-7 1100.00 1100.00 380.8?
3730.00 titio. 00 1100.00 po”. m(0
Action ol ~
the Principal $17 , f00. 00 4 1600.00 s 1000.00 $ 111,300.00
# to Total Principal 9. 1"i# 0. H# 81.723
Rate in Bracket 3. 0llewm -7 0P77B# 1.01300#
Monthly Rate Earned in Bracket 2K plus .10#  pins LoIr<rii

H flame result would apply to other muturitie: within .01# per month.

x* For validation of premise see Flat Payment, Aiiiorti'.',].;d Schedules pr<mvionsly supplied.



3*04107 X - 2.02776 x - 1.0 1369 x s ACC | | 800 365 DAY BAS 1S —-~

X PER MCN.TH . >€ V- oer (S-TA </cA<Tc</. Sy.
PAYMENT 1O t/ - 60.95 AKPOT?ZED . -— Arrn —
TOTAL CF PAYMENTS - 19A2.7 € REGULATION Z APR -
TOTAL CF CHARGE - 442.76% *
CASH ACV ANCEC " 1500.CO g-C-frC-T-*NT RAT-10- ArH-F----mmmeeemev [P F?— T
*INTEREST
INST 1ST 2ND 3RD ATH MONTHLY CUMULAT IV E PRINC UNPAID BALANCE
MQ. ERKT ERKT BRKT BRKT INT  YIELD INT  YIELD REDUC MCNT HLY CUM
2 \
1500 .00 1500.CO
1 12. 17 a. 11 7.10 0.0 27.3e 1.e3 27.39 93 ) 53.61 1446.39 2946.29
2 12.17 e. |i 6.55 0.0 26. 63 1.65 54 .21 54. 16 1392.23 4238.62
3 12.17 e. 11 6.00 0.0 26. 26 1.89 80.49 1.06 54.7 1 1337 .52 5676. 14 .
A 12.17 e. U 5.45 0.0 25.73  1.92 106.22 1.87 55. 26 1282.26 6953,40
5 12.17 6.11 4.69 0.0 25.17 1.56 131.39 1.89 55.82 1226.44 8184»£4
6 12.17 8. 11 4.22 0.¢ 24.60 2.01 155.99 1.91 56.39 1170.05 9354 ,£9
7 12.17 8.11 3.75 0.C 24 .03 2.05 180.02 1.92 56.96 1113.09 10467,9e
a 12.17 8.11 3.17 0.0 22.45 2. 11 202.47 | 57.54 1055.55 11522.53
f 12.17 6.11 2.55 0.0 22.e7 2. 17 226.34 56. 12 997.43 12520,96
10 12.17 e. 11 2.00 0.0 22.26 2. 23 240.62 1.99 58.71 93e.72 13459,60
11 12.17 a. i 1.4 1 0.0 21.69 2. 31 270.31 2.0 1 59. 30 679.42 14339,10
12 12.17 e. |i 0.6 1 0.0 21.09 2.40 291.40 2.03 59.90 619.52 1515 G»fejt i
13 12.17 6.11 0.20 0.C 2C.46 2.50 311.88 2.06 60.51 759.01 15917.63
14 12.17 7.28 0.0 0.0 15.45 2. 56 331.33 2.0 8 61.54 - 697.47 16615.10
15 12.17 6.C2 0.C 0.0 16.20 2. 61 349.53 2.10 62.79 634.69 17249.78
15 12.17 4.76 0.C 0.0 16.53 2.67 366.46 2.12 64 .06 570 .62 17820.40
17 12.17 2.46 0.C 0.0 15.63 2.74 392.09 2.14 65. 36 505.26 18225. 66
19 12.17 2.12 0.C 0.0 14.30 2. e3 396.39 2.16 66 .69 438 .57 18764.23"
19 12.17 0.76 0.0 0.0 12.55 2.55 405.34 2,18 66.0 4 370.53 19134.76
20 11.27 0.C 0.0 0.0 11.27  3.04 420.61 2.20 69. 72 300.81 19435.57
21 5. 15 C.0 0.C 0.0 5.15 3. 04 429.76 2.2 1 71.64 220.97 19664.54
22 6.56 0.0 0.c 0.0 6.56 3. 04 436.72 2.22 74.03 154.94 19819.40
23 4.7 1 0.0 0.0 0.0 4.7 1 3.04 44 1.43  2.23 76. 2B 70 .66 19890. 14
24 2.29 0.C 0.C 0.C 2.39 3.04 443.02 (£E72% 70.60 0.06 1909p, 70



YEAR

1975

1976

1977

YEAR

1975

1976

1977

ALASKA

HFC CHARGE-OFF FOR 1975, 1976, 1977

CHARGE-OFF COLLECTIONS
% of Loan Account $ % of Loan Account
79,445 2.43 12,880 .39
82,578 2.45 17,759 .53
72,309 1.99 14,497 .40

BENEFICIAL FINANCE CHARGE-OFF FOR 1975, 1976,

CHARGE-OFF COLLECTIONS
; % of Loan Account $ % of Loan Account
114,877 1.80 29,735 .48
151,344 2.28 21,705 .36
201,560 2.64 20,602 .24

66,565
64,819

57,812

1977

$
85,142
129,639

180,958

2.

1.

1.

NET
% of Loan
1

NET
% of Loan
1.
2

Account

04

92

.59

Account
32

92

.40



The proposed brackets in HB 668 of (3%-2%-1%)
($500 - $1,000) yield exactly 18% at $4,696 on a four year

contract and $4,548 on a five year contract.



TUT. fFG1SI VTURE OF TIFF STATE OF Al ASKA
G.Vfi; LEGISLATURE

FISCAL. Mn'K

. REQUEST |
Bili/Rcsoiiutou jw.. HB 668 ...
Title Relating to the Small Loans Act

1
Requested by Date..., 1/2.0,/,

1 FISCAL DETAIL _
Agency Affected  Commerce & Economic Development

Pro(?ram CategorYJAffected Public Protection
Budget Request Unit(s) Affected Banking & Securities

EXPENDITURES  (Thousands of Dollars)

FY 77 FY 78 FY 79 FY 80 FY 8L
inn  PERSONAL SERVICES -0- -0- -0- -0- -0-
n TRAVEL -0- -N- -D- 8 IC.
3on  CONTRACTUAL -0- -0- -0- -0- -0-
400 COMMODITIES -n- -n- -Nn- L :
son  EQUIPMENT -n- S U i -n- o .orQr
6no  LAND & STRUCTURES -0- -n- T -0, . -H . .-Dr..
700  GRANTS. CLAIMS. ETC, -0- -0- -0- -0,
TOTAL -0- -0- 0 0 -0-
FUNDING  (Thousands of Dollars)
GENERAL FUND -0- -0- 0 0 -0-
FEDERAL FUNDS -0- . -0- . n- . -Qr. O
OTHER (Specifvl -(n...... . . a-. . ....n..
POSITIONS
FULL TIME -0- -0- -0- -0- -0-
PART TIME 0- -- e ¢ . AU TV
TEMPORARY S | M )

[1l. ANALYSIS (See Fiscal Note Preparation Instructions, Section Il1)

1 oo |2
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] IR )
N

1 1
e
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. .



SIOUSIBJ-nO1 ID FINANCE

HrCDSEDERAA e

February 23, 1978

Honorable Joseph H. McKinnon, Chairman
House Commerce Committee

State Capitol

Juneau, AK 99801

Dear Representative McKinnon:

On February 8, 1978, you gave me the opportunity to testify
before the House Commerce Committee on House Bill 668 which
amends the Alaska Small Loans Act.

The intent of Section 9 of this Bill 1is to authorize licensees
under this act to offer joint spouse credit life insurance and
credit accident and health (disability) insurance.

The language currently being used 1is not sufficient. Line 7

on page 5 allows insurance on the "borrower or the spouse co—
maker."™ This could easily be interpreted to allow only single
life insurance on either the borrower or the spouse, which 1is
the current situation. To avoid confusion, 1 am attaching the
language which was recommended originally to permit this cover—
age to be offered.

At the same hearing, | recommended that Section 14, which imposes
a new civil penalty, be amended to require an administrative
hearing. Therefore, |1 recommend that after the word "shall™ on
line 25, on page 6 that the following phrase be inserted: ™"after
a hearing at the direction of the Commissioner™. Stylistic
drafting tradition may require reference to be made to Alaska“s
Administrative Procedures Act.

I am still interested in seeing that a thirty and one-half month
maximum maturity be retained for loans between $500 and $1000 in
section 8 on page 5. I am also enclosing a summary of the 1977-78
IIFC Customer Survey for your files or the use of your staff. The
original questionnaires which were used in this survey will be made
available for copying if you determine this 1is necessary.



Honorable Joseph H. McKinnon, Chairman
Februrary 23, 1978
Page 2

Thank you again for the opportunity to testify before your
Committee.

Sincerely,

HOUSEHOLD FINANCE CORPORATION

Division Public Relations Manager
8570 S_.E. 73rd Street
Mercer Island, WA 98040

HKH:mis

Enel.

cc: J. Brecht
T. Findley

D. Bisbee



(2> premiums actually paid out for insurance on [the life
or] pledged property of the borrower[;]fp3Lcredit insurance
on the life of one or more borrowers. credit accident:
and health 1insurance to provide indemnity in the event of
disability for payments becoming due on the indebtedness>



ALASKA CUSTOMER QUESTIONNAIRE

The maximum loan size permitted by die Alaska Small Loans Law is $1,500.
1) Should the Legislature be. asked to increase the maximum loan size?

Yes No /S~%

Answer the following question ONLY if you answered "YES".

2) The Legislature should increase the maximum permitted loan to:
a) $2,50070b) $5,000-3/%c) $7,500-~?0 d) $10,000 ?%

e) Unlimited - /? 4,
(Circle one)

e3) | am: a) Marritxd b) Unmarried c) Separated (Circle one)

4) Currently HFC is permitted to offer credit life insurance. This pays
the balance and the unearned interest to the estate in the eventof

the death of the primary wage earner.

IT you wereto borrow money in the future,would you want the total
amount of yourloan covered bycredit lifeinsurance if either spouse

died?

Yes 31 S > No 7 %

5) Credit accident and health (disability) insurance makes the loan pay—
ments when the primary rage earner is ill, disabled or under the care

of a doctor (usually in excess of 14 days).

If you wereto borrow money in the future,would youwantyour pay—
ments covered by credit accident .and health (disability) insurance?

a) Yes _21£% b) No !b % c) Military* O
* This coverage is not available t:o members of the military because

income continues when i1ll or disabled.

Thank you for taking the time to respond. You may use the reverse side of
this page to make any conments on K/C, our services or our personnel.



1977-78 HFC CUSTOMER SURVEY

In 1977, H.B. 388 which would increase the maximum loan size under
the Alaska Snail Loans Act from $1,500 to $5,000 passed the House of
Representatives 34 -5 and "carried over™ to the 1978 legislative session
in the Senate Commerce Committee.

During the Fall of 1977 a member of the Alaska Senate made the comment
that "none of his constituents had ever asked to have the maximum loan
size of the Alaska Small Loans Act increased."

The Household Finance Corporation Public Relations Department decided
to devise a customer questionnaire to be mailed to a random sample of
HFC customers to determine if they thought the $1,500 maximum loan size
should be increased.

Following discussions with the HFC Research Department, it was decided
to sample on a random basis 15/0 of our customers who borrowed amounts
between $1,000 and $1,500. As of September 30, 1977 seventy-three percent
(7370) of our Alaska accounts were originally made for amounts in this range.

Branch office instructions were prepared which directed each manager
to select "every other ledger card” until nin .ty-t"our (94) ledger cards
had been selected in each branch. The managers were then directed to
address an envelope and a letter of explanation to each customer, include
the pre-addressed and stamped envelope and mail the contents to each randomly
selected customer.

The branch offices completed this assignment during December, 1977 and
the first week of January, 1978.

Questionnaires received on or before January 20, 1978 were included in

the results of the survey.



376 Questionnaires were mailed (4 x 94)
107 Questionnaires were returned

2Z AVo The Response Rate

The customer "explanatory letter” described the survey and indicated
that HFC was making a randan sample survey of Alaska customers who
borrow more than $1,000 to determine their opinions about u*e maximum size

loan we are permitted to offer, as well as twe questions about credit

insurance.



MAXIMUM LOAN SIZE QUESTIONS

The "Alaska Customer Questionnaire" stated that "The maximum loan
size permitted by the Alaska Small Loans Act is $1,500." Question one
said "Should the Legislature be asked to increase the maximum loan size?"1l
Ninety-one (91) customers or eighty-five percent (85%) replied that the
maximum loan size should be increased. Sixteen (16) customers or fifteen
percent (15%) said the maximum loan size should remain the same. Customers
who indicated that the maximum loan size should be increased in question
one were asked to select a new maximum loan size from the following:
Twenty-five hundred dollars ($2,500); Five thousand dollars ($5,000);
Seventy-five hundred dollars ($7,500); Ten thousand dollars ($10,000);
and "Unlimited."

Thirty-four (34) or thirty-seven percent (37%) indicated that twenty-
five hundred dollars ($2,500) should be the maximum loan size.

Twenty-eight (28) or thirty-one percent (31%) indicated the ceiling
should be $5,000.

Four (4) customers or 470 responded that the maximum loan size should
be $7,500. Eight (8) customers or nine percent (970) selected $10,000 and
seventeen (17) customers or nineteen percent (19%) indicated the maximum
loan size should be "Unlimited."

Therefore fifty-seven (57) customers or sixty-three percent(63%) of those
who indicated the maximum loan size should be increased selected amounts

equal to or in excess of the $5,000 ceiling in HB 388.



CREDIT INSURANCE QUESTIONS

The Alaska Small Loans Act currently authorizes credit life
insurance to be offered on an optional basis. This coverage pays the
balance of the loan to the estate in the event of the death of the
primary wage earner.

Questions three and four were designed to determine what percentage
of our eligible customers would be interested in having their loans paid
by "joint spouse credit life insurance” if either spouse died.

Seventy-four (74) of the eighty-one (81) married customers or
ninety-one percent (917«) responded that in the future they "wanted their
loan covered by credit life insurance if either spouse died."

Credit accident and health insurance,sometimes called disability
insurance, makes the loan payments when the primary wage earr™'- is ill,
disabled or under the care of a physician. Currently licensees under the
Alaska Small Loans Act are not permitted to offer this coverage.

This 1insurance is not available to members of the military or federal
government employees because their income continues when they are ill or
disabled.

Therefore question five described the coverage and asked our customers
if they "were to borrow money in the future" would they want their pay—
ments covered by credit accident and health (disability) insurance?

Sixty-eight (68) or eighty-t*our percent (847,) of the eighty-one (81)
eligible customers responded "yes™. Thirteen (13) or si>" jen percent (167.)
responded "no". Tvénty-four (24) members of the military oi governmental
employees were not eligible for the coverage. Two (2) customers did not

respond to the question.



ALASKA CUSTOMER QUESTIONNAIRE

The maximum loan size permitted by the Alaska Small Loans Law is $1,500.

D

2)

*3)
4)

5)

Should the Legislature be. asked to increase the maximum loan size?
Yes JLEJ& No

Answer the following question ONLY you answered "YES".

The Legislature should increase the maximum permitted loan to:
a) $2,500"37% b) $5,000*5/% c) $7,500-~?0 d) $10,000 <%
e) Unlimited — /7%
(Circle one)

I an: a) Married b) Unmarried c.) Separated (Circle one)

Currently HFC is permitted to offer credit life insurance. This pays
the balance and the unearned interest to the estate in the event of
the death of the primary wage earner.

If you were to borrow money in the future, would you want the total
amount of yourloan covered by credit life insurance if either spouse
died?

Yes A NoJ U p

Credit accident and health (disability) insurance makes the loan pay—
ments when the primary wage earner is ill, disabled or under the care
of a doctor (usually in excess of 14 days).

IT you were to borrow money 1inthe future, would you want your pay—
ments covered by credit accident and health (disability) insurance?

a) Yes W . b) NoJJJo c) Military* O

* This coverage is not available to members of the military because
income continues when ill or disabled.

Thank you for taking the time to respond. You may use the reverse side of
this page to make any conincnts on HFC, our services or our personnel.



MAXIMUM CONSUMER LOAN LAW LIMITS

The maximum limits of consumer loans made by consumer finance
companies in 49 states and Canada are shown below. The State of Arkansas
has no regulatory laws. With the national trend toward larger consumer
loans, there are 38 states that permit consumer finance companies to lend
the consumer $5,000 or more:

Maximum Loan Number States
$1,200 1 West Virginia
1.500 4 Alaska, Miehigan, Vermcnt,
Virginia
2.500 3 Florida, New York, Washington*
3.000 2 Georgia, Nebraska
3.500 1 North Dakota
5.000 4 Arizona, Connecticut, Pennsylvania,

South Dakota

0,000 . 1 Mary land

7.500 3 Kentucky, Montai , North Carolina
10,000 2 Illi.nois, Nevada

15,000 1 Ohio

Loan amount limited

by net worth 4 Delaware, 1lowa, Minnesota, Tennessee

No maximum loan size or ) )
$25,000 or over 23 Alabama, Cali 1"orni.a, Colorado,
Hawaii, ldaho, Indiana, Kansas.

Lou isiana, Maino, Massachuselts,

Mississi ppi, Missouri, New

Hampshire®, New Jersey, New Mexico,

Oklahoma, Oregon, Rhode Island,
South Carolina., Texas, Utah,
Wisconsin, Wyoming, Canada

¢Also has an Industrial Loan Law with a maximum loan size limited by a
percentage of net worth which 1is chartered on a limited basi”’.

1171777



Alaska
Idaho
Oregon

Washington

Totals, 4 States

PERSONAL LOAN RECEIVABLES

(Gross Amounts in Thousands of Dollars)
!
i
Commercial Banks and

Consumer Loan Comoanies Cl) Mutual Savings Banks(3) Credit Unions”4)

Receivables 7. of Total Receivables % of Total Receivables 7[ of Total
$10,331 3.4% $15,955 5.2% $279,612. 91.4%
94,193(2) 30.0 57,678 18.3 162,510 51.7
171,902(5) 21.8 142,211 18.0 474,814 60.2
171.512(6) 11.3 463.560 30.5 887.085 53.2
$447,938 $679,404 $1,804,021

(1) As of 12-31-76 for Alaska, Oregon and Washington.

Total
Receivables

$305,898
314,381
788,927
1.522.157

$2,931,363

(2) Ildaho receivables represent average from June, 1976 data and June, 1977 data due to fiscal year changing from De—
cember to June as of December 1975.

(3) Instalment
(4) As of 12-31-76.

(5) Net amount.

loans to individuals for personal expenditures as of 12-31-76. From FDIC 1976 Report of

From CUNA yearbook 1977.

(6) Includes $94,796,000 Small Loan receivables, $76,716,000 Industrial Loan receivables.

Income.
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Prudential Plaza « Chicago, Illinois GOGOI
December 2, 1977

Mr. Thomas W. Fifidley
Room 201

311 Franklin Street
Juneau,*Alaska 99801

Dear Mr. Findley:

Upon Mr. H. K. Henry®"s request | am sending you the attached table which
shows the shares of the personal loan market held by various lenders 1in
the states of Alaska, ldaho, Oregon and Washington.

The attached table verifies that the consumer finance companies®™ share of
the market is directly related to the loan law in the state. In the state
of Alaska which has a loan ceiling of $1,500, one of the lowest loan ceil —
ing of the states mentioned, it can be seen that the consumer finance
companies only account for 3.4% of the total receivables. The relatively
small market share in Washington can also be explained in terms of the
restrictive Small Loan ceiling of $1,000 which was in effect until Sep—
tember, 1977 and the restrictive maturities for the Industrial Loan Act.

If you have any questions pertaining to this data, or would be interested
in any additional information, please do not hesitate to contact me.

Sincerely yours,

X . a. ~nLcv.

M. A. Mayr
Research Analyst

mk

Henry

Cc: 1.
D Buckey

o X



Household Finance Company®s 1977 Alaska Ne” Operating Income
was 9.91% of loan account before interest costs and Federal
Income taxes.

This was down 1.09% of loan account from 1976.

Salaries increased .54% of loan account.
Branch expenses increased 1.15% of loan account.

Year end average loan account was $4,466,000
* .0991

Net Operating lIncome (Before interest & taxes) $ 442,581
Interest cost was 6% of loan account .06 x $4,466,00=9% 267,960
Before Federal Income Tax $ 174,621

$174,621 7 2 = $87,310 = Net income after Federal Income Tax

87,310 - 4,466,000 = 1.95% return on cash assets.
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SAVINGS THROUGH LOAN CONSOLIDATIONS

(Based on loans with 24-month maturities.)

PRESENT LAW HOUSE EILL 668 POTENTIAL SAVINGS

One loan of $1,500 and One $2,000 loan $ 75.36
One loan of $500

Two loans of $1,000 One $2,000 loan $125.76

One loan of $1,500 and One $2,500 loan $141.12
One loan of $1,000

Two loans of $1,000 and One $2,500 loan $254.64
one loan of $500

Other loan combinations, or 12-month, 36-month or Jlonger
maturities on larger amounts could be cited, but the sav-—
ings to consumers would be comparable to the 1illustrations
shown above.

It is evident that higher prices that consumers now pay for
all other goods and services can no longer be satisfied
through loans which are limited to $1,500 or less. Recent
expansion of our economy, coupled with our improved standard
of living, means that consumer finance borrowers, when
properly qualified, need and can financially handle loans

in larger amounts.



SAVINGS THROUGH LOAN CONSOLIDATIONS

(Based on loans with 36-month maturities.)

PRESENT LAW HOUSE BILL 668 POTENTIAL

One loan of $1,500 and One $2,000 1loan $121.63
One 1loan of $500

Two loans of $1,000 One $2,000 1loan $200.52

One loan of $1,500 and One $2,500 1loan $222.12
One loan of $1,000

Two loans of $1,000 and One $2,500 1loan $405.72
One loan of $500

Two loans of $1,500 One $3,000 1loan $249.12
Other loan combinations or longer maturities on larger

amounts could be cited, but the savings to consumers
would be comparable to the illustrations shown above.



TESTIMONY OF JULIUS J. BRECHT, OIRECTOR
DIVISION OF BANKING & SECURITIES
DEPARTMENT OF COMMERCE & ECONOMIC DEVELOPMENT

BEFORE
HOUSE COMMERCE COMMITTEE

March 6, 1978

Good morning, Mr. Chairman and members of the committee. My name 1is
Julius J. Brecht, and I am Director of Banking & Securities within the
Department of Commerce & Economic Development. I want to thank you for
allowing me to appear before you to offer comment on HB668.

As you know this bill makes several changes to the Alaska Small Loans
Act, (ASLA), AS06.20. The ASLA was enacted in 1955 and has not been
substantially changed since that time. I concur with the sponsor of the
bill that a comprehensive review of ASLA is in order. The bill before
this committee 1is "le result of such a review coordinated between the
sponsor ana the Division of Banking and Securities.

The bill has been reveiwed by representatives of the three finance cor—
porations who presently operate offices in the State. Those three
corporations are 1in support of all of the provisions of the bill.

I have had the following documents distributed to the members of the
committee for their information: (1) a memorandum dated December 27,
1977 giving a section-by-section analysis of the bill; (2) a fiscal note
prepared by myself dated January 24, 1978; and (3) a copy of my written
testimony on this bill.

The major provisions of the bill include: (1) raising the loan cap from
$1500 to $5000; (2) raising the liquid assets requirements from $10,000
to $20,000; (3) raising the license bond requirement from $1000 to
$5000; (4) changing the interest steps on loans from $400 to $500, $800
to $1000, and $1500 to $5000, respectively; (5) providing for an alter—
native interest rate of up to 18% per annum; (6) providing an exception
from the prohibition against compounding to allow refinancing of loans;
(7) providing for the computation of interest on a loan based on an
actuarial method; (8) providing limitations on the period of a loan
based on the amount of the loan; (9) providing for credit-life insurance
and disability insurance on the life of the spouse-co-maker on a loan as
well as the borrower; and (10) providing civil remedies for violation of
the loan cap and interest provisions of ASLA.



In summary, the provisions of this bill are in my opinion long overdue.
Licensees under ASLA provide a service in which Alaskan borrowers have
demonstrated continued interest. The provisions of this bill will
ensure continued service in the best interest of the Alaskan borrower
and will provide a realistic interest charge structure in light of the
rise in the cost-of-living since the matter was last considered in 1969.

I therefore support the provisions of this bill and stand ready to
answer any questions that the committee may have concerning this legis—
lation.
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STATE
of ALASKA
DEPARTMENT OF COMMERCE & ECONOMIC DEVELOPMENT
T= piembers of the Committee date- December 27, 1977
FILENO:
TELEPHONE NO:
HB 668
from: Julius J. Brecht subject. Small Loans Act Bill
Di rector Narrative Supplement

Div. of Banking & Securities

The proposed legislation before you provides for a number of changes to
the Alaska Small Loans Act (ASLA), AS 06.20. The ASLA became law in
1955 and has not been substantially changed since that time.

The major provisions of the bill include: 1) raising the loan cap from
$1,500 to $5,000; 2) raising the liquid assets requirement from $10,000
to $20,000; 3) raising the licensee bond requirement from $1,000 to
$5,000; 4) changing the interest steps on loans from $400 to $500 and
$800 to $1,000; 5) providing for an alternate interest rate of up to 13%
per annum; 6) an exception from the prohibition against compounding; 7)
provision for computation of interest for a loan on an actuarial basis;
8) limitations on the period of a loan; 9) provision for credit-life on
the spouse-co-maker of a loan; and 10) civil remedies for violation of
the loan cap and interest provisions of ASLA.

The following is a section-by-section review of the provisions of the
bill.

Section 1. (AS 06.20.010). This section and sections 3,6,7,10, 11, 12
and 13 of the bill raise the statutory maximum amount of a loan from
$1,500 to $5,000. The loan cap was last amended in 1969 from $1,000 to
$1,500. Since that time, the cost-of-living and the cost-of-business
have increased, and the trend in other states has been to increase the
loan cap. At the present time only six states have a loan limit of
$1,500 or less, i.e., Washington, West Virginia, Virginia, Vermont,
Michigan and Alaska. Sixteen states allow loans of up to $5,000. It is
therefore, my view that the ASLA loan cap should be raised to $5,000
provided the other provisions of this bill are also enacted.

Sections 2 and 4 (AS 06.20.040, 06.20.060). These sections raise the
minimum liquid assets requirement for establishing a small loon office
from $10,000 to $20,000. The increase is proposed in light of the
increase of the loan cap (see section 1) and inflation.

Section 3. (AS 06.20.050). This section raises the minimum bonding of a
licensee from $1 ,000 to $5,000. The increase is proposed iri light of
the increase of the loan cap and inflation.
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Section 4. (AS 06.20.060). See section 2.

Section 5. (AS 06.20.090(b)). This section requires a licensee to
notify the department in advance of any change of loca.tion of his place
of business. This change 1is necessary to ensure that the department 1is
aware of the location of all licensees at all times. For example, bank
examiners must know the location in order to conduct surprise examinations.

Section 6. (AS 06.20.200(a)). See section 1.

Section 7. (AS 06.20.200). In (a) of this section changes are madeto
the interest steps from $400 (3%/month for loan amounts less than $400),

$800 (2%/month for amounts between $400 and 800) and $1,500 (1%/month

for loan amounts from $800 to $1,500) to $500, $1,000, and $5,000,
respectively. In (b) of this section, nrovision is made for an alternate
interest rate of 1-1/2%/month on the unpaid principal balance. Representatives
of the finance corporations doing business in this State have submitted

data to me that documents the need for these changes in order that the
corporations may cover the increased expense, of doing business in Alaska.
There are at present 13 licensees doing business in Alaska with total

loans outstanding as of December 31, 1976 of over $12 million. There is

then a demonstrated public interest in this form of financial service.

It is my view, based on the information that the finance corporations

have submitted to me, that the proposed changes of this section are

necessary to ensure their continued service to the public.

Section 8. (AS 06.20.250). In (a) of this section, provision is expressly
made for refinancing of loans and inclusion of interest due on the
previous loan in the principal amount payable under the refinanced loan.
However, the past due interest may be included in the principal for only
up to 60 days prior to the refinancing. This procedure allows the
licensee to aid a customer who has gotten behind in his payments. At

the same time the amendment makes clear that, the refinancing is not
compounding of interest in violation of the section.

Under (b) of this section, a licensee may compute interest on a loan on

an interest bearing or actuarial basis at the rates specified in

AS 06.20.230 (see section 7 of the bill) or at a single annual interest

rate that would earn the same finance charge as that computed using

section 230 assuming the debt is paid according to the terms of the loan
agreement. The provisions for computing interest by an acturial method

are based on the law of the State of Oregon. The method allows the

licensee to collect that amount of interest which he discloses in the

loan agreement on a day-to-day basis. IfT a customer takes the full time
period provided in the loan agreement to pay back the loan, then the

amount of interest collected is the same under the present law and the
proposed actuarial method. This provision is proposed to allow the

licensee to collect the interest that he discloses in the loan agreement. ~
Only three states out of a total of about 47 having small loan acts provide
for the calculation of interest on the unpaid balance of a small loan and
require that the interest charged be graduated in a manner similar to that set
out in section 230 (Florida, Michigan and Alaska). Approximately 44 allow for
the actuarial method.
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Under (c) of this section, limits are placed on the maximum time period
of a loan as a function of the amount of tne loan. For example, a loan
of $2,000 may not be paid out over a time period greater than 48-1/2
months. The proposal follows the law of the State of California. This
provision 1is proposed to ensure that a customer does not end up with a
loan agreement which forces him to make monthly payments consisting of
large interest payments and very little payment on the principal.

Section 9. (AS 06.20.260). The present law provides that a licensee may
offer credit-life insurance or credit-disability insurance on the co-
maker-spouse of the borrower. The present law only provides for suc.h
insurance on the borrower. Similar credit life laws are found in at
least 35 other states. -

Section 10. (AS 06.20.280). See section 1.
Section 11. (AS 06.20.290). See section 1.
Section 12. (AS 06.20.300). See section 1.
Section 13. (AS 06.20.310). See section 1.

Section 14. (AS 05.20.320). Under (a) of this section, penalties are
provided against a licensee or lender who makes a contract or loan, the
making of which or collection of which causes a violation of (1) the
limitations on the maximum interest that may be charged (AS 06.20.230),
(2) the prohibition against splitting up loans (AS 06.20.240), (3)
computation and payment of interest (AS 06.20.250), (4) the limitation

on charges in addition to interest (AS 06.20.260), (5) the provision for
maximum charges under the chapter (AS 06.20.280), (6) the .evision for
the purchase of wages for $1,000 or lass (AS 06.20.290), (/) the provision
for maximum charges by a non-licensee on loans (AS06.20.300), or (©)
makes a loan in violation of the interest rates specified inthe chapter

(AS 06.20.310). The penalties are to require the licensee or lender to
reimburse that portion of the interest and charges 1in excess of that
provided under the chapter, or in the case of repeated violations, to
adjust the contract or loan agreement interest rate down to the contract
rate specified in AS 45.45.010(a). That rate is 6% per annum. This
provision 1is proposed to give the Commissioner authority to ensure
compliance with the provisions of the chapter in the best interest of

the borrowing public. Under (b) of this section, the misdemeanor
penalty 1is extended to cover violations of AS 06.20.280 and 290. Section
280 prohibits a licensee from charging a rate of interest in excess of
that provided by the chapter, and further prohibits a licensee from
assessing other charges not expressly provided under the chapter. It
also prohibits a licensee from allowing a loan balance tc exceed the
limit of $5,000 provided by the chapter. Section 290 makes clear that *
certain types of compensation to the licensee shall be considered interest
for purposes of AS 06.20.230. This provision is proposed to extend the
misdemeanor penalty to violations which are otherwise covered or referred
to in the other sections cited in (b) of this section, e.g. AS 05.20.230
and 260.
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Section 1IS. (AS 06.20.900). This section defines the terms ™"commissioner™”
and "department” as used in the chapter.

Section 16. (AS 06.20.260). This section repeals AS 06.20.260(a)(4)
which allows a licensee to assess a default charge of up to $3.00 for
each default on a loan payment in addition to the interest rate structure
provided under AS 05.20.230. Alaska appears to be the only State in the
union that has a statute providing for the calculating of interest on

the unpaid balance and in addition providing interest for default charges.
That 1is, the default charge is normally associated with a statute that
provides for a pre-computation of the interest on a loan. In this
context, when a borrower is late on a loan payment, the lender has no
recourse other than through the assessment of a penalty, i1.e., a default
charge. However, if the statute provides for the calculation of interest
based on the unpaid balance, and a borrower is late on a payment, then
the loan continues to accrue interest for the lender. There is no need
for a default charge.

In summary then, the Small Loans Act Amendment Bill before you makes a
number of changes to ASLA in the best interest of the Alaskan borrower
and provides a realistic interest charge structure in light of the rise
in the cost-of-living since the matter was last considered in 1969.

I stand ready to answer any questions that you may have concerning this
legislation.
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STATE
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Members of the Committee December 28, 1977
FILE NO:
TELEPHONE NO:
HB 703
from, Julius J. Brecht, Director subject Savings Association Act
Division of Banking & Securities Amendment Bill Narrative
Supplement

The proposed savings association legislation before you provides a number of
changes to the Alaska Savings Association Act (ASAA) AS 06.30. The present
law was enacted 1in 1961 and has undergone little change since that time. A
large portion of the provisions of this bill are then of a "housekeeping"
nature and are proposed to streamline the administration of ASAA, i.e., to
prcvide clear, unambiguous procedures and guidelines by which state-chartered

savings associations will be regulated in this state.

The; major provisions of the bill include (1) detailed association chartering
procedures; (2) branch office application procedures; (3) establishment of
stock savings associations; (4) procedures for conversion from a mutual

savings association to a stock association; (5) fixed interest savings accounts;
and (6) updating of the loan provisions.

The following 1is a section-by-section review of the provisions of the bill.

Section 1. (AS 06.30.015). This section adds two new paragraphs to the
powers of the commissioner. The proposed powers are to require an association
to establish a reserve or charge off an asset classified as a loss in an
examination report. In addition, an association would be required to charge
off all debts more than 6 months past due unless they are adequately secured
and the association 1is in the process of collection. These provisions are
similar to AS 06.05.015(10) and (11) of the Alaska®"Banking Code and are
necessary to ensure the sound condition of an association.

Section 2. (AS 06.30.025). This section repeals reference to inconsisten—
cies with the FSLIC requirements. Obviously the commissioner cannot adopt
regulations that would require or allow state-chartered savings associations

to engage 1in activity that would jeopardize their insurance of accounts through
FSLIC. That is, these associations must under AS 06.30.365 have such in—
surance as a pre condition to conducting a savings association

business in this state. The deleted language is unnecessary and undermines

the authority of the state to regulate state-chartered institutions.

Section 3. (AS 06.30.030). These amendments are proposed to set a policy
that the commissioner shall administer the chapter in the best interest of a
sound and competitive banking and savings system.
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Section 4. (AS 06.30.035). The existing law relating to the incorporation
and certification of savings associations 1is burdensome and difficult to
administer. It in effect is a one step process, 1i.e., once the commissioner
approves the petition for incorporation, the association may conduct a savings
business. The procedure is as a practical matter more complex. What is
needed is a two step process; 1) approval of incorporation by the department
which allows the incorporators to organize the association; and 2) issuance of
certificate of authority by the department, which allows the association to
carry on a savings business. The amendments to AS 06.30.035, 45, and 60
provide a clear, reasonable, and workable procedure for the establishment of a
state-chartered savings association in this state. This procedure is similar
to that which was adopted by the Oregon Legislature in 1975 (ORS 722.014-028).

Under this section, applicants would submit their articles of incorporation

with their application for incorporation of the association. The application
would be investigated by the department, and if approved, filed and a certificate
of incorporation issued. Under (e) of the section, the applicant would pay

all reasorable investigation expenses incurred by the department, thereby
relieving the Alaska taxpayer of an unfair burden. If the department does not
act within 30 days, the application is considered accepted, and the time period

of up to one year for approval or denial of the application by the department
begins.

Under this section, the organizers may form a mutual savings association
(capital base is the deposits of the association) or a stock association
(capital base is the stock of the association sold to the public).

Section 5. (AS 06.30.040). The present law sets out an example of acceptable
bylaws for an association. However, the contents are somewhat dated, e.g.,
reference to savings books, and unnecessary, e.g., requiring the commissioner®s
approval of amendments. Bylaws are the rules of conduct of business of a
board of directors and should be determined by them within certain limits.
However, requiring prior approval of the commissioner involves the department
too much in the management of the association. The proposed amendment out—
lines the minimum requirements for bylaws acceptable under the law. It is

my view as a matter of legal drafting that detail such as is presently found
in Section 40 of the chapter is unnecessary and inappropriate in a statute.
The approach proposed in this amendment is more workable for the incorporators
and follows that of the 1975 recodification of the Oregon Savings Association
Act (ORS 722.022).

Section 6. (AS 06.30.045). This section sets out the procedure for an association
to obtain a certificate of authority to conduct a savings association business.

The department would issue the certificate if in the case of a stock association
the capital and surplus required by the department have been fully paid in

cash in the amount required by the department and a list of stockholders 1is
submitted to the department. Similarly, for a mutual association, the initial
subscription of the individual subscribers would have to be fully paid in cash

in an amount required by the department. In addition, for either type of
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association, a copy of the adopted by-laws would have to be filed with the
department and insurance of accounts through FSLIC would have to be obtained,
and the association would have to have complied with all requirements of the
chapter. The procedure is similar to chat which was adopted by the Oregon
Legislature in 19/5 (ORS 722.036).

Section 7. (AS 06.30.060(b)). This section updates the minimum capital
requirements for establishing a mutual association. The provisions are
similar to that of the Federal Home Loan Bank Board which reviews applications
for FSLIC insurance.

Section 8. (AS 06.30.060(e)). This section is amended to provide explicit
guidelines for the establishment of an expense fund in the context of a mutual
savings association and a stock association. The amount of the expense fund
is left to be specified by the department. The expense fund is to be used by
the organizers to pay the expenses of organizing the association. The size of
the funo reasonably necessary to cover the expenses can be established by
regulation.

Section 9. (AS 06.30.060(f)). This section provides that contributions made
to the expense fund may be paid back after the additions required by AS 06.30.445
to the surplus and reserve account have been made. Section 445 is being
amended under Section 24 of this bill and provides that at the close of each
calendar year after the payment of all expenses, an association must before
declaring a dividend, transfer to a general reserve or surplus account an
amount equal to at least 10% of its net earnings until it equals at least 12%
of the savings liability. The change to section 60(f) is proposed to base the
payment to the contributors on the association®s turning a profit and not on
an arbitrary amount as provided in the present law. The 1975 recodification of
the Oregon Savings Association Act follows this approach (ORS 722.044(2)).

Section 10. (AS 06.30.060(h)). This section provides the minimum capitali—
zation required to establish a stock association. The requirements are the
same as for a mutual association. Minimum savings subscriptions are also required.

Section 11. (AS 06.30.090). This section repeals any reference to a change
of location of an association. The procedure for changing a location, or
establishing a new branch or agency is set out in AS 06.30.335 (see section
21 of the bill). The section also repeals AS 06.30.090(4) and (5) because
they 1ire unnecessary. Paragraph (3) requires the commissioner to issue a
certificate of approval. The working relationship between the department

and FHLBB need not be reenforced by statute for the reasons stated in Section
2 of this analysis.

Section 12. (AS 06.30.105). This section sets out clear and reasonable
guidelines for proxy solicitations in the context of mutual savings associations
and stock associations.

Section 13. (AS 06.30.110). This section is amended to make clear that the
prohibition against charges specified in the section does not prevent
payment being made for the purchase of stock in a stock association.
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Section 14. (AS 06.30.115). This section is amended to provide specifically
that a stockholder of a stock association has a right to inspect the general
books and records of the association except for the loan and savings records
of other members.

Section 15. (AS 06.30.140). The maximum number of directors allowed is
changed from 15 to 25. Present Alaska corporation law (AS 10.05) and the
banking code (AS 06.05) provide for the higher maximum. The higher maximum
gives the association more flexibility in establishing a board of directors
or adding to it.

Section 16. (AS 06.30.145). (a) of this section amends the minimum
required savings account for a director of a mutual savings association
to S1,000. This number 1is thought to be more realistic in light of the
Alaska cost-of-living and cost-of-doing-business. Under (b) of this
section, a similar requirement is established for stock associations.
Under (c) of the section, each director must take an oath that he will
perform the duties of his office and that the oath will be filed with
the department each year. A similar provision is found in the Alaska
Banking Code (AS 06.05.435).

Section 17. (AS 06.30.2/0). This section is amended to apply explicitly
to mutual savings associations and to stock associations. A stock
association must maintain a record of stocks and stock transfers.

Section 18. (AS 06.30.280). This section expands and/or makes specific
the powers of an association, e.g.,paragraphs 6, 7, 8, 9, 10, 13, 14, 16
and 18 are new.

Paragraph 6 makes clear that an association may declare and pay dividends.

Paragraph 7 allows an association to sell mortgage loans to federal
agencies or other savings associations. Under this provision, state-
chartered associations would be allowed to package their loans. This
process has become the practice in the savings association industry
throughout the country in the time since ASAA was enacted. It allows an
association subject to heavy loan demand to sell mortgages to another
institution whose loan demand 1is noi as heavy. The purchaser-association
turns a profit 1in the transaction through the rate differential (the rate
of interest on an older loan may be lower than the rate at the time of
the transaction) or a discount on the loan purchased.

Paragraph 8 allows an association to collect and protect their collateral
position on a loan. For example, on a second mortgage, the association
might take a second deed of trust on a house and/or an assignment of a
savings account to secure a loan. This practice is followed in the
savings industry.

Paragraph 9 allows an association to offset debts against a member®s
savings account. This practice is generally followed in the bank and
savings association industry.
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Paragraph 10 allows an association to obtain insurance on mortgages in
the best interest of the borrower. For example, an association may wish
to ensure the differential between the regulatory maximum specified in AS
06.30.500 and the amount desired by the borrower, as allowed by that
section. In this way, the down payment on a home or mobile home loan may
be reduced.

Paragraph 13 is a general statement to make clear that an association may
make loans 1in accordance with the chapter.

Paragraph »4 allows an association to deposit its surplus cash in a bank
account thus enabling the association to write checks to customers against
their accounts. The paragraph also allows an association to deposit its
securities with a correspondent bank for safekeeping. This practice Iis
generally followed in the savings association business*

Paragraph 16 allows an association to act as an escrow agent. It is the
practice in Alaska for a bank to act as an escrow agent on loans made
through the bank. Tiiis provision is particularly useful to savings
associations whose primary business is that of providing home loans.

Paragraph 13 allows ap association to dissolve and wind up its business.
The provision 1is an obvious necessity when an association wishes to wind
up i1ts operation voluntarily.

Sections (4), (9), (10), and (11) of the present law, AS 06.30.280 are not
reenacted for several reasons.

Paragraph 4 allows a savings association to take property by gifts,
devise, or bequest and is inapplicable and inappropriate to a savings
association business.

Paragraph 9 allows an association to insure its accounts 1in accordance
with provisions of the chapter and is unnecessary in that insurance of
accounts 1is mandated by AS 06.30.365.

Paragraph 10 allows an association to qualify as a member of the FIILB and
is unnecessary, 1i.e., an association becomes a member of the FIILB by
obtaining insurance of accounts through FSLIC as required by AS 06.30.365.

Paragraph 11 allows an association to become a member of a trade association
which promotes savings associations. Membership in a trade association
should be a business decision of the board of directors and is, in my

view, not a power of the association and is an inappropriate subject of a
statute.
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Section 19. (AS 06.30.295). The present law prohibits the payment by an
association of a fixed rate of interest on accounts. When the Alaska law was
enacted in 1961, a fixed rate of interest was not generally allowed on the
federal 1level or in other states. However, in the 17 years since that time,
the savings association industry has changed dramatically. Fixed rate of
interest and/or fixed term accounts are now allowed for federally-chartered
savings associations. These types of accounts must be allowedfor state-
chartered institutions if they are to compete effectively with their federal
counterparts for the Alaskan depositor. This section provides that authority.

Section 20. (AS 06.30.330). The present law in effect provides that federally
chartered savings associations may engage in any activity allowed for a state-
chartered association. The proper place to provide for powersof federal
associations 1is in the federal lawnot in the state law. The state law cannot
be enforced on behalf of federal institutions and is misplaced in being made a
part of the ASAA. The proposal is then to repeal the second sentence in this
section referring to federal associations.

Section 21. (AS 06.30.335). This section sets out a clear procedure for tfv
establishment of a branch or agency of an association or for the change of
location of the home office, branch, or agency of an association. This section
generally follows the applicable proposed application procedures for a new
association found in Sections 4 and 6 of this bill. The cost of the investigation
incurred by the department would be paid by the association. The rights

conferred by a certificate of authority must be exercised by the association
within one year from the date of issuance or else the certificate lapses.

Section 22. (AS 06.30.375). Two minor drafting changes are made in this
section. The first allows a depositor to open a savings account with the
equivalent of cash, e.g., a check, as well as cash. The second change gives
the depositor the right to "receive™ not "participate” in dividends.

Section 23. (AS 06.30.430). This section requires an association to submit
upon request of the department a report of inactive savings accounts. The
section also allows for a service charge for reasonable costs incurred in
maintaining inactive accounts. Similar provisions are found in the Alaska
Banking Code, AS 06.05.

Section 24. (AS 06.30.445). This amendment reorganizes the present statement
of section 445 and deletes unnecessary "grandfather™ language. The section

sets out reasonable reserve and surplus account requirements. Under (c) of the
section provision is made to include any federal insurance reserve fund of an
association in the general reserve account specified in (a) of Jic section.

The reserve calculations must not include allocations for specific losses (see
section 9 of this analysis for further discussion of the reserve requirements).
The intent of the section is to provide a strong capital base established in a
timely manner.

Section 25. (AS 06.30.455). This section is amended to provide expressly for
fixed rate of interest savings accounts in conformance with the proposed
amendment to AS 06.30.295 (see section 19 of this bill). The thrust of the
amendment is to allow associations to pay dividend- as prescribed by FIILBB.
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Section 26, (AS U6.30.495), The amendment to section 495 allows an associ—
ation to make a loan secured by a savings account whether or not the borrower
is the owner of the account provided the association obtains a lien or pledge
of the savings account as a security for the loan. For example, a father may
wish to pledge his savings account against a loan made by the association to
the father®s son or other family member. Within thenarrow limits oflending
on savings accounts, this service is provided 1ina number of states.

Section 27. (AS 06.30.500). This section amends the present restrictive
limitations on home loans that have become out-of-date. The proposed language
in paragraphs 1-4 and 7 follows a number of provisions of the Alaska Mutual
Savings Bank Act at AS 06.15.250. The language was used because of the
similarity between savings associations and savings banks and the apparent
success of the savings bank law. The limits on investment in mortgages executed
to a given mortgagor is set at $75,000 or Dof the assets of the association
whichever is greater. The limitation for multiple family dwellings is set at
$100,000 or Joof assets whichever is greater. Paragraphs 5 and 6 are from
the present ASAA law. These amendments will allow state-chartered savings
associations to compete effectively with other financial institutions.

Section 28. (AS 06.30.505(a)(1))-. This section changes the maximum lending
limitation from $45,000 to $75,000 to conform to thechanges made to AS 06.30 500
(see section 27 of this analysis).

Section 29. (AS 06.30.505(c) and (d)). This section provides for loans on
mobile homes within certain limitations which are similar to regulations of
the FIILB which apply to federal and state-chartered associations.

Section 30. (AS 06.30.555). This section provides that an association may
make or acquire a loan by a second lien on improved real estate under certain
conditions. Similar provisions are contained in the Oregon Savings Association
Act recodified in 1975 (ORS 722.322(3)).

Section 31. (AS 06.30.615). This section is amended to make clear that a

stock association may invest an amount less than the sum of its capital stock

and surplus as well as its undivided profits and reserve accounts in real

estate including buildings and appurtenances as is reasonable for the transaction
of its business. The present law is written in terms applying only to mutual
savings associations.

Section 32. (AS 06.30.615(b)(7)). This section provides that an association
may 1invest in stock of a wholly-owned subsidiary corporation which has as its
purpose the ownership and management of the association®s real property.
Similar provisions are extended to banks under the Alaska Banking Code,

AS 06.05.

Section 33. (AS 06.30.616). This section 1is new and provides that an association
may invest in the capital stock of a service corporation, e.g., a computer
processing center, organized under the corporation laws of Alaska under limited
conditions. Furthermore, an association may invest in a service corporation

whose activities consist of purchasing and disposing of loans and making

certain investments authorized by state and federal law. Under (b) of the
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section a further restriction is placed on the amount that an association may
invest in service corporations, 1i.e., not more than Fof its total assets.
Similar provisions are contained in the Oregon Savings Association Act re—
codified in 1975 (ORS 722.004(25) and 308).

Section 34. (AS 06.30.625). This section sets a deadline for the submission
of annual reports by the association to the department. The section also
requires that the report must be signed by at least three directors in addition
to the president and treasurer. This provision will ensure responsible parti—
cipation by the directors and follows similar language found in the Alaska
Banking Code.

Section 35. (AS 06.30.760). This amendment makes clear that section 760
applies to a mutual association converting to a federal association.

Section 36. (AS 06.30.775(a)). This amendment makes clear that section
775(a) applies to a federal association converting to a state-mutual association.

Section 37. (AS 06.30.776). This section is new and applies to the con—
version of a state-chartered mutual association to a state-chartered stock
association.

Section 38. (AS 06.30.836). This section is new and gives the department
authority to dissolve an association formed for the purposes of doing a
savings association business but which for some reason has not received its
certificate of authority and which the department determines should not open
for business. A similar provision is proposed for the Alaska Banking Code
(Sec. 06.05.466 SB 98).

Section 39. (AS 06.30.910(1)). This section is amended to make clear that
the chapter applies to mutual and stock associations.

Section 40. (AS 06.30.910(3)). This section makes clear that the commissioner
or his designee shall administer ASAA. A similar provision may be found in
the Alaska Securities Act. at AS 45.55.130(1 ).

Section 41. (AS 06.30.910(5))- This section makes clear that the term
"dividend"may be applied in the context of a return on a savings account or a
return on shares of stock. The term is used throughout the chapter and is
defined bythe context in which it is used in each case.

Section 42. (AS 06.30.910(11)). This section redefines the term "improved
real property” 1in more succinct terms. It is based on the present definition
in ASAA and uses language from the FIILB regulations (12 CFR 545.6-14(h)) and
is similar to language found in the Alaska Banking Code (AS 06.05.207(f)).

Section 43. (AS 06.30.910(13)). This section redefines the term "member™ to
include a stockholder in a stock association. The definition is similar
to that found in the regulations of FHLB (12 CFR 555.9).

Section 44. (AS 06.30.910(20))- The term "department” 1is defined.
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Section 45. Several sections of chapter 30 are repealed.

(1) AS 05.30.050 sets out a filing procedure to be followed by the
commissioner in processing petitions for incorporation. This
section is replaced by the provisions of Sec. 06.30.035 (see
section 4 of the bill).

(2) AS 05.30.055 establishes the period of corporate existence for
an association. This section is replaced by the provisions of

Sec. 06.30.035(1) (see section 4 of the bill).

(3 AS 06.30.340 deals with the handling of applications for branch

offices. The section is replaced by the provisions of Sec.
05.30.335.(see section 21 of the bill).

(4) AS 06.30.345 deals with the handling of change of location

applications. The section is replaced by the provisions of Sec.
06.30.335. (see section 21 of the bill).

(5) AS 06.30.350 deals with the revocation of a branch office

approval. The section is replaced bv the provisions of Sec.
06.30.335. (see section 21 of the bill).

(6) AS 06.30.435 and 490 provide for bonus plans, which were
discarded by the industry sometime ago. The FIILB no longer
provides for them in regulating federal savings associations.

(7) AS 06.30.830 states the obvious 1in reverse order, i.e., It says
that state savings associations and their members must pay the
same taxes as federal associations and their members. The
provision has no place in state law. The taxation levied on
state institutions will be set by state taxation law and is in
no way dependent on how a federal institution is taxed by the
Federal Government.

(8) AS 06.30.860 provides an exemption from the state"s securities
laws. This exemption is unnecessary and redundant. Under the
Alaska Securities Act at AS 45.55.140(a)(3), a security issued
by state or federal banks or savings associations representing
an interest in, or debt of, or guaranteed by the association is
exempt from registration under the Act. The appropriate place
in the Alaska statutes to state an exemption from the Alaska
Securities Act 1is in the Act itself under Title 45 not under
the Banking and Financial Institutions Title (Title 6). Mo similar
language is found in the Alaska Banking Code at AS 06.05.

(9) AS 06.30.885 provides that obligations to an association contracted
prior to the date of enactment of ASAA are enforceable. The
statute of limitations has long since run its course in the
intervening 17 years. Furthermore, since the first state-
chartered savings association application has only recently
been approved, the section has no effect and should be repealed.



(10) AS 05.30.890 provides that the rights and duties matured,
penalties incurred, and proceedings begun prior to the
effective date of ASAA are not affected. The statute of
limitations has long since run its course in the intervening
17 years. Furthermore, since the first state-chartered
savings association application has only recently been
approved, the section has no effect and r® >uld be repealed.

(11) AS 06.30.900 provides that this chapter is totally controlling
on all aspects of savings associations. This drafting
approach is to say the least short sighted in that the
legislature may at a later time completely change a
portion of the law in another chapter or title, e.g.,
require that security offerings of banks and associations
be registered under the Alaska Securities Act, and not
think to change AS 05.30.860. The newer pronouncement of
the legislature should prevail, however, one does have
the loose end of section 900. My recommendation 1is that
section 900 be repealed as an unworkable and ineffective
restraint on the legislature®s prerogative to enact
changes 1in statutes.

(12) AS 06.30.905 states that subsequent legislation shall not
impliedly repeal provisions of the chapter. My recommendation
is that this section be repealed for the reasons stated
in discussing the repeal of AS 06.30.900.

In summary, the savings association bill before you is basically a
housekeeping measure to aid in the better administration of ASAA and to
provide state-chartered savings associations a fair chance to compete
with their federal counterparts and other financial institutions for
deposits in order to make home loans for Alaskans.

I urge the committee to consider thoughtfully the provisions of the

bill. 1 stand ready to answer any questions that you may have concerning
this legislation.

JI(i/kfn 572
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February 28, 1978

Honorable Joe McKinnon, Chairman
House Commerce Committee

Alaska Legislature

Pouch V

Juneau, Alaska 99811

Dear Mr. McKinnon:

Re: Comments on HB 703
During the course of the past two weeks several questions have been raised
concerning various portions of HB 703. I thought it might be helpful to

you if I briefly outlined my comments in these matters. The ™"sec.”™ numbers
below refer to the bill section numbers.

Sec. 7. The Federal Home Loan Bank Board has established minimum capi—
talization requirements in a three-tiered manner, a copy of which is
attached. I have no objection to the proposal, from one or more of the

member®s of the committee, to replace the present two-tier language of the
bill with the FHLBB"s three-tiered system.

Sec. 15. One or more of the members of the committee questioned the need
for the second to the last sentence of AS 06.30.140 found at lines 1-2 on
page 15 of the bill. I have no objection to the repeal of that language.
However, |1 suggest that language be inserted to provide for the filling of
vacancies on a board between annual meetings, e.g., "If authorized by a
vote of the members, vacancies on the board of directors may be filled

by a simple majority vote of the remaining directors.

ELECT ALLD I R E C T 0 R S ] . sVaxx*

Sec. 18. Under Sec. 06.30.280(12), the term "hypothecate" 1is used in
addition to the term "pledge.” The two terms have similar meanings, i.e.,
hypothecate means to pledge security but not to transfer possession, while
pledge implies a transfer of possession.

Sec. 24. Some question has been raised as to the practicality of Sec.
06.30.445(a), i.e., that a savings association would find it difficult to
meet the reserve requirements of the subsection. I suggest that the
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Oregon Savings Association Act provision for reserves be used in place of
Sec. 445(a) and(c). A copy is attached for your consideration. It appears
to be a workable formula and one with which the Oregon Supervisor of
Savings Associations has had no trouble.

Sec. 27. The limitations in Sec. 06.30.500(1) on first mortgages found on
lines 2-3 of page 24 of the bill were questioned by one or more of the
members. The FHLBB regulations on this limitation were recently changed

to $90,000 per unit for Alaska. I would suggest that the pertinent part
of lines 2-5 read as follows: "or $90,000 on a single family dwelling or
$90,000 per unit on a multiple family dwelling ... by regulation.” This

change should reflect the cost of housing in this State while at the same
time provide a prudent guideline for State-chartered savings associations.

The use of the term "regular lending area™ 1in restricting home mortgages
under Sec. 06.30.500(5) was also questioned. I see no reason for this
restriction and suggest that Sec. 500(5) bp deleted. In this way, an
association may make loans on property located in the State as provided
under Sec. 500(3), which 1is a reasonable restriction to encourage home
mortgage lending in the State.

Sec. 28. The term "regular lending area” 1is used in Sec. 06.30.505(a)(2).
I suggest that Sec. 505(a)(2) be repealed for the reasons stated in the
previous paragraph.

Sec. 29. The policy of savings associations making loans on inventory
financing of mobile home dealers was questioned by a member of the committee.
This sort of financing is provided by banks in this State. If the provision
were deleted from Sec. 06.30.505(c) at lines 10-12 of page 26 of the bill,
then prospective homeowners 1in smaller communities may suffer in that

mobile homes may not be as readily available on a case by case basis as
opposed to a retail sales outlet. The FHLBB allows such financing authority
for federally-chartered savings associations.

The reference to Sec. 510 in Sec. 06.30.505 on line 14 of page 26 1is
correct and should not be changed to Sec. 505. Sec. 510 refers to loans
insured through the United States or other political subdivisions and,
therefore, should not be included in the restrictions set out in Sec.
505(d).

Sec. 37. The need for provision in State law for the conversion of mutual
associations to stock associations was questioned by two witnesses who
appeared before the committee on February 23, 1978. Both of those witnesses
are associated with a federally-chartered mutual savings association doing
business 1in the State. They further questioned the advisability of such a
provision in that the FHLBB has grappled with the conversion issue for

some time, without successful resolution, especially the possibility of
windfalls to depositors, stockholders, and/or management. Several exhibits
were introduced to support their allegations.

My simple response to the issues which were raised by these witnesses
concerning conversion is that there is a need for the provision in State
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law. More than 30 states have provided for stock savings associations ar.d
have not been intimidated by the alleged failure at the federal level to
resolve the issue of conversion.

I use the word "alleged" because my discussions with officials of the

FHLBB, both in the Seattle regional office and in Washington, D. C., as

well as discussions with Mr. William Bergman, Executive Director of the
National Association of State Savings & Loan Administrator®s, and Frank
Gailor, general counsel for NASS & LA, indicate that they believe that

the FHLBB regulations have proven to be sound and have protected depositors,
customers, and stockholders involved in conversions.

Congress provided for a period during which FHLBB could process applications
from federally-chartered mutual associations to convert to federally-
chartered stock associations. That law expired June 30, 1976. The FHLBB
received upwards of 90 applications prior to that date and was not able to
complete all of them before that date. The result has been a disagreement
between Senator Proxmire of the Senate Banking Committee who maintains,

based on a GAO audit that FHLBB no longer has authority to process the
applications, and FHLBB which holds the contrary. This controversy is what
is reported in the American Banker article of July 21, 1977. There has
never been a controversy over the authority of the State to enact legislation
to allow savings associations to convert from mutual to stock organizations.
Furthermore, the article in the American Banker of August 12, 1977, reported
by Kenneth Virch should be read in context. That 1is, Mr. Virch is associated
with the Cour, il of Mutual Savings Institutions, an organization whose
primary purpose in the estimation of Mr. Gailor (see NASS & LA"s testimony

in support of HB 703 dated February 14, 1978) 1is to lobby against provisions
for stock savings associations.

In summary, it is the considered opinion of a number of officials of FHLBB
that the "experiment” to allow conversions of federal mutuals to federal
stock associations was a success, that the benefits of converting to stock
associations are obvious in that it injects additional capital into the
association which can in turn be used to make more loans to prospective
homeowners, that the regulations adopted by the FHLBB have proven adequate
and that no evidence has been presented of cases where insiders or othr
have enjoyed windfalls due to conversions.

The two witnesses cautioned against provision in state law for convers .ns
because the matter is extremely complex and should be studied, e.g., by

the Alaska League of Savings and Loan Associations, before the Legislature
acts. However, |1 would draw your attention to the proposed language of

Sec. 06.30.776 which provides that the commissioner "may provide by regulation
for the procedure to be followed in the conversion.”™ Perhaps the word
should be "shall™ rather than "may." In any case, it is very likely that
the department would look closely to the proven regulations which the

FHLBB has already adopted in this area, i.e., 12 CFR 563.b, a copy of

which was supplied to the committee by Mr. Eddie Turner. Those regulations
would very likely have to be followed in a conversion anyway. Those
regulations set out a reasonable procedure for conversion that has in fact
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worked in 30 cases. See for example the "Notice of Special Meeting of
Members, Proxy Statement and Plan of Conversion to a Federally Chartered
Stock Association™ for First Federal Savings & Loan cf Fresno submitted by
Mr. Turner.

The FHLBB regulation at 12CFR 563.b provides detailea guidelines for
conversion. They include the requirement that the reserve account of the
mutual must be made a separate portion of the net worth of the newly
converted stock association and that upon liquidation of the stock associa-—
tion at some time in the future, the depositors of record on the date of
conversion shall have priority to the extent of that nto worth and receive
a pro rata share of Iit.

For example, assume one has a $100 million mutual savings association with

a reserve account of $5 million which is to be converted to a stock associa—
tion. Assume further that So million in stock subscriptions are sold.

The association is converted and has a net worth of $11 million. Assume

it operates for one day, has no earnings and liquidates. The depositors

at the date of conversion would get back pro rata portions of the $5 million
and the stockholders v/ould have priority on return of the balance of the

net worth of the association, 1i.e., $6 million.

In this way there is no windfall to the stockholders of the stock associa—
tion or to its management. Furthermore, purchase of shares in the new
stock association is limited. That 1is, each depositor at the time of
conversion is entitled to a pro rata right to purchase stock plus ten
times that r~->unt. Management 1is entitled to a similar purchase up to
fifteen times their pro rata right. There has been no showing or evidence
in the view of officials of FHLBB that these provisions have been abused.
Furthermore, Mr. Douglas Faucette, Director of the Securities Division
within the Office of General Counsel of FHLBB in Washington, D. C., stated
to me that no accusations have been filed by FHLBB against any person
pursuant to the 30 conversions that have been processed alleging windfall
profits as a result of those conversions.

In addition to the federal regulations, the commissioner could look to
such provisions as appear in the Oregon Savings Association Act at ORS
722.064, a copy of which is attached. They set out a procedure that
supplements the FHLBB1s regulations.

In summary, then, there is no reason for the Alaska Legislature to delay

in providing for stock savings associations in this State. There 1is
certainly no reason to delay in providing for conversion from a mutual to
a stock association. The FHLBB experiment has shown the great amount of
interest in conversion by federal associations and also that those conver—
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sions can be accomplished without windfalls and in the best interest of
the depositors, new stockholders, management, and old and new customers of
the stock association.

A prime example of the potential gain to Alaskan homeowners 1is the experi—
ence of American Savings & Loan of Miami Beach, which went from $250
million to $500 million in assets within two years of conversion. This
information was obtained from the Director of the Securities Division
within the Office of General Counsel of FHLBB in Washington, D. C.

I would, therefore, urge you and the committee to consider thoughtfully

the ramifications of not prividing for stock associations in this State
and, furthermore, the possible stifling effect on the growth of the savings
association industry in this State by not allowing for conversion of

mutual associations to stock associations. I stand ready to discuss this
bill further at your convenience.

Sincerely

Jul 1us"J. Brecht
Director

Enclosures

JJB:1c4:15



Exhibit t

Schedule 1
Minimum Capital Requirements
Applicants for Insurance of Accounts
and
Permission to Organize a Federal S&LA
Stock Applicant Mutual Applicant
Population Total Stock and Amount of With- Amount of With-
of Area 1/ Paid-in Surplus 2/ drawable Savings 3/ drawable Savings 4/
Under 25,000 $500,000 (100) $250,000 (175) $500,000 (350)
25,001 - 100,000 $1,000,000 (200) $500,000 (350) $1,000,000 (750)
Above 100,000 $2,000,000 (400) $1,000,000 (700) $2,000,000 (1,000)

This schedule 1is only a minimum and the Board may impose higher requirements to reflect
likely savings growth, operating results and other factors relating to the risk exposure
to the Insurance Corporation.

1/ In determining population, the area will be defined as the SMSA, if the association
is located in an SMSA. In a non-SMSA, the population will be based on the
delineated service area or the county in which the association is located, which—
ever is greater.

v Generally, the amount of paid-in surplus should be approximately 20 percent of the
amount of permanent stock required. The figures in parenthesis indicate the minimum
number of stockholders.

3/ The figures in parenthesis indicate the minumum number of subscribers to withdrawable
accounts. The association will be required to raise 50% of the amount 1in casli prior
to the granting of final approval of insurance and the remainder within 60 days of
the granting of insurance.

4/ The association will be required to raise 1007, of the amount in cash prior to the
granting of final approval of insurance. The association will also be required to
pledge 0 of the amount or $250,000, whichever is less, with the FMI.B as a guaran—
tee against operating deficits. The figures 1in parenthesis indicate the minimum
number of subscribers to withdrawable accounts.

5-76



722.142
and net worth requirements.
association shall establish and
general reserve account for losses and other

General reserve for losses
(1) A savings

maintain a

net worth accounts adequate to assure sol-
vency of the association.

(@ (@ Each
accumulate and

shall
net worth
reserve for the sole pur-

savings association
maintain as a

account a general

pose of absorbing losses. At the annual
closing date following the anniversary of its
certificate of authority and each annual
closing date thereafter, the general reserve

shall have a minimum balance not less than

an amount i :ed by rule.

() The _upervisor by rule shall fix the
required minimum amount of general
reserve accounts of associations. The rule

shall provide a uniform schedule of mini-
mum levels to he reached during the first m
or more years of an association’ operation
for the
accumulation of the general

purpose of achieving an orderly
reserve account.

(3 The supervisor may permit an associ-
ation to cure a deficiency in its general
requiring the hoard of
association to earmark

voluntarily pledged savings

reserve account by
of the
earned surplus,

directors
accounts of a mutual association, or capital
surplus or stated capital of a stock associa-
tion, as part of its general reserve account in
the amounts needed to cure the deficiency.
Amounts so earmarked shall he held for the
same purpose as the general reserve to the
extent the earmarked amounts are needed to
maintain the required reserve account level.
An association shall not. pay dividends or
interest from the reserve account or other
funds earmarked for the purpose of meeting
the reserve account requirement.

(@) Every savings association shall build
its net worth so that at tue
close of business on any annual closing date
its net worth accounts shall equal not
than the determined in
accordance with the rules to be adequate to
assure solvency of the association. The rules
shall provide for an adjustment of the net
worth requirement during the first years of
an association™ operation in accordance with
paragraph (b) of subsection (3 of Ibis sec-
tion. If an association fails to establish or
maintain the general
requirements

up and maintain

less

dollar amount

reserve or the net

of this section, the
supervisor accordance wiLh ORS
722.464 require the association to take
appropriate corrective action.

worth
may in

(5) An association may establish reserve
accounts, in addition to the general reserve,

as its board of directors may authorize, and

make transfers to and charge such reserve
accounts.

di Losses as they are determined, not
charged to other reserve accounts, shall be
until the
After

any
losses not charged to other re-
serve accounts shall
mined:

charged to the general reserve
general reserve account

exhaustion of the

is exhausted.
general reserve,
remaining

be charged as deter-

(@) In the case of a stock association, to
earned surplus, then capital
then stated capital; or

surplus and

() In the case of a mutual association, to
earned surplus and then the expense fund, if
any.

™ Any
insurer of the savings accounts oT an associa-
tion shall be considered part of the general
reserve for the purpose of subsection (2) of
this section.

insurance reserve required by an
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TESTIMONY OF JULIUS J. BRECHT, DIRECTOR
DIVISION OF BANKING & SECURITIES
DEPARTMENT OF COMMERCE & ECONOMIC DEVELOPMENT
BEFORE
HOUSE COMMERCE COMMITTEE

February 6, 1978

Good morning, Mr. Chairman and members of the committee. My name Iis
Julius J. Brecht, and 1 am Director of Banking & Securities within the
Department of Commerce & Economic Development. I want to thank you for
allowing me to appear before you to offer comment on HB 703.

As you know, this bill makes several changes to the Alaska Savings
Association Act (ASAA), AS 06.30. The ASAA was enacted in 1961 and pro—
vides for the chartering of savings and loan associations whose primary
service is home mortgage lending to the Alaskan public. The ASAA
has had little revision since that time. However, in the intervening 17
years, major changes have been made in the federal law and regulations
affecting federally-chartered savings associations. As a result, in—
stitutions chartered under ASAA are at a decided disadvantage in the
financial marketplace. The net effect is that a state-chartered assoc—
iation would find it very difficult to compete with its federally-
chartered counterparts. There 1is, however, renewed interest in state-
chartered savings associations.

I, therefore, concur with the sponsor of this hill that a comprehensive
review of ASAA is in order. The bill before this committee is the

result of such a review, coordinated between the sponsor and the Division
of Banking & Securities.

I have had the following documents distributed to members of the committee
for their information:

1. a memorandum dated December 28* 1977, which gives a section-
by-section analysis of the billj

2. a fiscal note prepared by myself dated February 2, 1978, and
3. a copy of a written statement of testimony before this committee.

Those documents will give a detailed analysis of the provisions of the
bill. However, the major provisions of the bill include:

1. revised association chartering procedures;

2. revised branch, agency, and change of location application
procedures;



3. provisions for the establishment of stock savings associations;

4. procedures for the conversion from a mutual savings asso—
ciation to a stock association; L

5. provision for fixed interestsavings accounts; and

6. provisions to update lendingrequirements.

A number of the proposed changes are based on proposed changes to the
Alaska Banking Code found in SB98, e.g., the chartering and branching
procedures. The d,vision will then be using a common procedure, when
appropriate, 1in dealing with new bank or new savings association appli—
cations or branch applications from banks or associations and thereby
allow for timely processing of applications in the best interest of the
applicant, the institution, and the Alaska taxpayer.

A number of the proposed changes are based on the present Alaska Banking
Cede, e.g., reserves for bad debts, filing fees, inactive accounts, and
conditions on the submission of annual reports. A number of the proposed
changes come from the recently recodified Savings Association Act of the
State of Oregon, e.g., incorporation procedure, bylaws, certificate of
authority, conditions on the payment of dividends, second liens, and
service corporations. A number of thechanges are based on the federal
law andregulations of the Federal Home Loan Bank Board, e.g., minimum
capital requirements and fixed rate of interest accounts.

The bill has been reviewed by the staff of the Federal Home Loan Bank,
the federal insurer of accounts of both federal and state-chartered
savings associations in this State. While the federal agency cannot

offer official comment on the bill, 1 have been informed that the staff
of that federal agency in Seattle sees no conflict between the provisions
of the bill and federal laws or regulations. In addition, the bill has

been reviewed by representatives of an association that has recently
been given conditional approval to incorporate as a state-chartered
savings association. They are in full support of all of th m revisions
of the bill.

In summary, the bill before this committee is basically a long overdue
housekeeping measure. It will aid in the better administration of ASAA
and provide state-chartered savings associations a fair chance to compete
with thei» federal counterparts and other financial institutions. The
bill will inject competition into the financial marketplace and thereby
ensure better service to Alaskans seeking home loans.

I, therefore, support the provisions of the bill and stand ready to
answer any questions that the Committee may have.

JJB/sa3/8,9



To: T”e House Commerce Committee
From: Eddie J. Turner
Subject: House Bill 703

It appears that the one area of concern regarding HR

is competitive competition.
Competitive competition 1is t'ne American v:ay of life
in business and 1is good for the consumer customer. It
allows a freedom of choice as to where to deposit their
savings and where to secure a mortgage loan for their
hnine nr bus lness.
Freedom of choice has been very limited to residents
outside of a netroptitan trade area and for a long time
this was true of all residents of Alaska, as they were
dependent on Seattle, Washington for roost all of their
needs.
We have progressed beyond "this step-child era to a
mature statehood status and it is difficult for some to
realize or accept this true fact that our wants, needs
and desires are no different than residents of otner
states in this United States of America.
Profits are the measurement of success or failure 1In a
free enterprise economy.
The Federal Insurance Reserve requirements for a Federal
Association establishes only the minimum amount and the
Federal Supervisory Authorities encourage Federal
Associations to exceed this amount arid have stronger
reserves for the protection of i;h account holders and
members. “no association, First Federal Savings of
Anchorage has approximately 10F in_reserves, almost
double the minimum requirement of 57 after 20 years.
A draft of HR 70§ has been reviewed by the Federal home
T,oftft Rank o'l Seattle and in my discussions with them,
they commented only on the reserve requirements being
excessive.
Overall, the bU 1 that you are now considering is very
comprehensive and thorough and Mr. Brecht and his staff
should be commended for their efforts. We have, .received
excellent cooperation from this Department, Ily main
concern about the- context of HIl 703 Is from an operational
point of view that wo can be competitive with our Fed ral
counterparts and comy>ntnble with the other financial
institutions in the State of Alaska. Mr, Brecht has to
also view the context of HR 703 from a supervisory aspect
in addition to operational. I feel that we are in agree—
ment with nearly every section of this bill. In addition,
J have researched, studied and compared the State Statutes
of nearly 15 other States, 1including Washington, rTofrr.n,
California, Arizona and Hawaii, and have determined te®my
satisfaction that HR (03 is comparable to Xhe other State
Statutes and Is riot at variance with Federal Statutes
and Hrgullat \onr..



House Bill No. 703
"An Act relating to Savings Associations”

in 1961, Chapter 30 of the Banks and Financial Institutions
Statutes titled the Alaska Savings Association Act was
enacted. The basic context v;as from a model savings and
loan act formulated by the United States Savings and Loan
League. Since that time, the statutes have not been updated
and modernized, to allow a State Savings and Loan to be
competitive with its Federal counterparts.

As a matter of sound public policy, there should be both
state and federally chartered savings o.nd loans and each
should have the option to choose between the mutual and
stock forms of ownership in keeping with our free enterprise
economic system,

Thirty states currently have stock savings and loan
associations and this year there are four other states
besides Alaska considering stock legislation.

Prior to 1975, all Federal Associations were mutually owned

and could only convert to a state stock association. In 1975»

a federal stock charter for federal associations was

developed by their regulatory authorities because they felt

it was important that associations have the ability to choose
freely the form of organization under which they wish to operate,

The proposed changes 1in the Alaska Savings Association Act
are parallel in many respects to the Federal Regulations
because of FSLIC Insurance of Accounts requirements.

A local savings and loan association, organized to serve the
surrounding community, can best provide for the promotion of
savings and economical home: finaclng to the unserved or
undcrserved residents because of the Involvement 1in community

affairs.

It is therefore very important that the residentsof Alaska
be /riven the freedom of choice in their investment of funds.



Stock Conversions
Where are we now.

Reason for permitting conversions:

As a matter of sound public policy, both State and
Federally chartered savings and loan associations should
have the" option to choose between the mutual and stock
forms of ownership.

(1) Increased equity base to support savings growth,

(2) Additional funds for housing,

(3) Beneficial effect on industry structure.

(4) Fostering of fasten growth and more effective

comprtitinn.

(3) Forestalling supervisory action.

(6) Fostering sound and aggressive performance,

(7) Allowinr Freedom of choice.

The Federal Home Loan Bank®s sale-of-stock regulations
are designed to eliminate the windfall aspect of conversion,
,shile providing the accountholder with the right to a share
in the equity of the converting mutual association 1in ohe
event of a subsequent complete liquidation.

Conversion has no effect on insurance of savings accounts.

In a converted stock association, exclusive voting rights
are in the sotckholders unless, 1in the case of State-chartered
stock associations, State law requires otherwise. This change
in voting rights has only a ralnoe effect on aecountholders,
since most aecountholders in a mutual association sign proxies
of indefinite duration at the time their savings accounts
are opened and these permit one or more directors of the
association to exercise the aecountholders®™ voting rights,
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by Charles E. Alien
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T his report will describe the status of mutual

to stock conversions of federally insured savings

and loan associations as of February 15, 1976.
It also will discuss the reasons why associations need
to have the option to convert on a salc-of-stock basis.
In addition, it will summarize the Federal statutory
provisions and the regulations of the Federal Home
Loan Bank Board which permit conversions on a

sale-of-stock basis.
Current Filings

The Board has received 43 mutual to stock con-
version applications from savings and loan associa-
tions in the following States: 9 from Florida; 8 from
California; 6 from Texas; 2 each from Arizona,
Colorado, Illinois, Maryland, New Jersey, and W is-
consin; and 1 each from Kansas, Michigan, Missis-
sippi, Ohio, New Mexico, Tennessee, Utah, and
Washington. Of the '13 associations applying to con-
vert, 33 are federally chartered associations anc. 10
are State-chartered. Based on total asset size, 7 of
the conversion applicants have assets in excess of
$500 million, 12 between $100 million and $500
million, 7 between $50 million and $100 million,
and 17 less than $50 million.

Eleven associations have amended their conver-
sion applications under the Board’'s revised sale-of-
stoek regulations which becameeffective in June
1975. This includes one association converting on a
free distribution basis in accordance with a statutory
grandfather provision, but otherwise complying with
these regulations. In addition, six associations have
filed original conversion applications under the re-
vised regulations. Of these 13 eon.ersion applica-
tions, 7 have been approved by the Board and the
other 11 are being processed. The timing of appli-
cation processing by the Board is primarily depend-
ent on the actions of the converting association.
There has been no significant delay attributable to
the Board or its staff in processing conversion appli-
cations under the revised regulations.

Of the 25 applications which have not been
amended under the revised conversion regulations,
15 associations plan to file amended applications,
fl have not advised the Board whether they intend
to proceed, and 2 plan to withdraw their conver-
sion applications. In addition, a number of associa-

tions have informally indicated that they are in the

s Nail'. Mi. .Mien, e hail heen (‘uncial Counsel
I|n the IIaa||| limn "May' 1>72 untilliis recentreturn la
fnirate laic Aoetichail written this article jar thejour-
nal hefiirc his resignation.



process of preparing salc-of-stock conversion appli-

cations. These include several minority associations.

Approved Conversions

On October 10, 1975, the Board

first mutual to stock conversion of a savings and

approved the
loan association under its sale-of-stock regulations.
The Board has now approved six conversions involv-
ing a sale of stock. These conversions arc demon-
strating the workability and desirability of the Board’s
salc-of-stock approach in this matter and arc ma-
terially increasing the net worth of the. converting
associations without a windfall to any group. At the
same time, no association is being forced to convert.

The Board also has approved a free distribution
conversion of one of three associations entitled, on
a grandfather basis, to convert without a sale of
stock in accordance with a Congressional!)’ mandated
provision in the National Housing An, Of <he other
two grandfathered associations, one is expected to
amend its conversion application and the other to
withdraw.

Reasons for Permitting Conversions

As a matter of sound public policy, both State
and federally cliaitried savings and loan associations
should have the option to choose li”t\veen the mutual
and stock forms of,ownership. 1lie piimary reasons

for allowing such a choice include the following:

(1) Increased equity base to support savings de-

posit growth. In the savings and loan industry, equity
capital is critical because of its ability to provide
leverage for increased deposit growth. Based on a
Federal insurance reserve nquiieiiirni ol percent
of savings deposits, $1.0(1 in le w equity capital can
support $550.00 in new deposits for home mortgage
lending and other services. Mutual as-ocialions can
retained

increase their equity base only out of

earnings. In geographical areas of rapid growth

and gieutcst housing needs, retained earnings are
often inadequate to provide the equity base to sup-
port the available inn ease in savings deposits, lienee,
the financing' of housing the piimary function of
savings and loan associations - is not fully provided
without the potential to convert.
Although tin* Board has allowed long-term sub-
563.11-1

to 201

ordinated debentures issued imdn section

of the |Insurance Regulations to meet up

percent of the net worth requirement of .section

563.13(b), it has, as a mallei of polity, consistently
such debentures to be

(ejected requests to permit

used to satisfy any part of the Federal insurance

reserve requirement of section 563.13(a), which is

based on section 403(b) of die National Housing
Act. There also is substantial doubt as to whether
the Board lias authority under the statute to dc> so.
Debentures of this type cannot be regarded as equity-
capital against which losses can be charged, but arc
debt that must be repaid at maturity and that
usually beais a rate of inleicst that severely limits its
usefulness.

(2) Additional funds for housing. The sale of capi-
tal stock provides additional funds that otherwise
would not be invested in S&L’'s. In the case of larger
associations, the sale, of stock also provides a device
to obtain additional funds fin other areas. These
additional funds will increase an association’s ability
to make more housing loans.

(3) Beneficial effect on industry structure. The
sale of capital stork operate- to improve the effi-
ciency of the S&L industry. 1or example, the merg-
ing of mutual associations often can be complicated
by their unequal net- woilh positions if one associa-
tion is contributing mote resources to the ptoposed
merger than the other. In contrast with the case of
mutual associations, differences in the valuation of
slock institutions are made quite manageable .simply
by pricing the stocks relative to their proportionate,
contribution to the merger.

(¢!) Fostering of faster growth and more effective
competition. The sale of capita! stork has additional
advantages from a competitive standpoint- -a factor
of major importance because of the substantially
increased competition between S&L associations and
coiiunercial hanks since the early 19fi0's and be-
cause of the growing inmplev.ty of S&L op.rations.
Stock to offer

associations, for instance, are able

additional means for attract:;.', and compensating,

through stock option plans more skilled and more
aggressive S& I, managers.

(5) Forestalling supervisory action. The ability to
raise common slock equity capital is especially im -
portant in action. One of

forestalling supervisory

die principal reasons for tin* weakness of some
associations and the need for supeivisoiy action is
the inadequacy of net worth to absorb writedowns
of bad loans and foreclosed real estate. The super-
visory situation is upioved, moreover, by the exist-
ence of a body ol stockholders who have dieir funds
at risk and who form a cleat and explicit group

to whom the management i responsible fm sound
and propei peiformanee.
(>) Fostering sound and aggressive performance.

In the past, there has bo n some aversion to con-

rurun Jour.mu/MAitcu tof. 3



versions of mutuals to stock associations because

of a belief in the unsoundness of the practices of
some stock associations. It lias been shown, however,
between the stock

that the operating differences

and mutual forms of organization arc not great.
Stock associations appear to exhibit a faster rate of
growth, arc somewhat more profitable over the long
run, and possibly lutvc lower cost ratios when other
factors are held constant. They do appear to incur
a somewhat higher level of risk than mutual associa-
the foun of or-

tions, although factors other than

J. Ralph Stone

J. Ralph

Santa

Stone, of
Rosa, Calif., a
California savings and
loan association execu-

tive. was nominated by

I f I President Ford on Febru-
-f ary 6 to be a Member of
! *he Federal Home Loan
llank Hoard,

Mr. Stone was named

a t by the President to suc-
; ceed former Hoard Chair-
man |liomas R. lloniar, who leagued as of June 2D,

ID/.'), to become president and managing officer of

American Loan Association of Miami

Peach, Fla.
M i. Hom.u's term would have expired on ]nut* 30,

Savings and

19711. A lieaiing on Mr. Stone's iiomiiialioii was held
by the Senate Hanking, Housing, and Lilian Affairs

C‘onmiiltee on March 1.

Hoard Member Garth M arstou, a Republican,
lias been Acting Chairman of die Federal Home
Loan Hank Hoard since being named to that post

1973. The Hoard's

Democrat.

by President Ford on July 7,
tliiid
At the time of his

Member is Crady Perry, Jr., a

nomination, Mr. Stone was

executive vice piesident of Cie.it Western Savings

4 U 11l JOURNAL/MARCH 1970

ganization important in determining

the degree of risk.

appear most

(7) Allowing freedom of choice. From the public,

policy standpoint, and in keeping, with our free
enterprise economic system, it is important that
associations have the ability to choose freely the

w hich

be accomplished in

form of organization under they wish to
operate. Since conversions can
a safe and equitable manner under the Hoard's salc-
of-stock regulations, there is no need to restrict
associations to the mutual form of organization. This
is especially true for federally or State-chartered
associations in States which allow S&L's to operate

in either the mutual or stock form.
Statutory Provisions

Conversion of Federal mutual associations to the
stock form of ownership is permitted on an equitable
third
section 5(i) of the Home Owners' Loan Act. The
do2(j)

basis under the unnumbered paragraph of

first sentence of paragraph (3) of section

Nominatedas FHLBB

and Loan Association, of Heverly Hills, Calif., and

vice president of Great Western Financial Corpora-

tion. Previously, he was a director, piesident, and
chairman of d = board of Santa Rosa Savings and
Loan Association, serving successively in those posi-
tions beginning in 191Jt. He was named executive
vice president of Great Western in 19fifl when that
Rosa

Santa Savings and

association iuu gig out
Loan Association,

Horn in Sebastapol, Calif,, on June 11, 1910, Mr.
Stone was graduated from the University ,-f Cali-
fornia at Heikeley with a 11.A. degree in economics
in 1931 and became a partner in a retail furniture
establishment, a connection lie still maintains. From
1*1(11 to 1967, lie was a director of the California
League, serving as vice president

19(17 to

Savings and Loan
from 1966 to 1967 and as president from
19(itl. lie

mittee of the United States Saving and Loan League

was chairman of the capital slock com-

from 1967 to 1961! and has been amember of the
League's legislative committee since 1962.

Mr. Slone was elected a diiector of the Federal
Home Loan Hank of San Francisco in 19611 and
was twice reelected to that post in1970 and 1972.
In 1973, he was named chairman of the Advisory

Committee to the President of the Hank.

M en



of the National Mousing Act permits a converting

Federal mutual association to retain its Federal

charter. However, the second sentence of paragraph
Hoard the con-

(3) prevents the from permitting

version of Federal mutual associations to the stork

form in States not authorizing the operation of

State-chartered stock associations, except in the Dis-
trict of Columbia, Puerto Rico, or States in which all
federally insured associations arc federally chartered.
Section 102(j) also recognizes the Hoard’s authority
over the conversion of State-chartered mutual insti-
tutions to the stock form.

102 (j)

torium—which expires

Section imposes a limited statutory mora-

on June 30, 1076—on noil-

supervisory conversions. lieforo this date, the Hoard
is authorized to approve -13 conversion applications,
plus fl applications that had been submitted for filing
before May 22, 1973. There
number of conversion applications which the Hoard

June .30, 1976, but the

is no limitation on the

may approve after other

provisions of section *102(j) cnnlirue in effect These

provisions include factors to lie considered in put-

ting conversions into effect and a requirement to

report annually to Congress on the exercise of the
Hoard’s conversion authority.
-102(j)

appioach to conveisions and makes specific reference

Section supports the Hoard's salc-of-stock

to the Hoard's conversion regulations, which at the

time, of the amendment of section -1(12(j), in Octo-

The following table sets forth ccitain

Hoard and h) the members of the converting association and

Hate of Onto of
Hit.OR im-i.iborr.
Noma nppruv.il nicotine
rrmikliil suvfitfi* Ib/Hi 75 11/03/75
Association
(Austin, ToK.)
American Snvintp. and | onn 11/3/79 12/17/79
Association of | loridn (amendment
(Miami Hunch, | la.) 2/4/76)
SwnotwAiirf 15:»vin«s 12/0/76 1/30/76
Association
(Sweetwater, 1u<)
Standard Fudeinl Savin#* 12/19/76 1/28/76
A | nan Association
(Galttierslrnrd, Mil.)
First Fridaral duvliiRn 4» 12 19//6 1/28/76
Loan AssoclatUm of
Fresno (Calif )
PriidontInl i »H <il S 12/19/76 3/6/76
A lonn Association Of (ahe-iid.nrnt
Salt Luke City (llt.dO 1/9/76)
First | mlural Savlnii*; 2/4176 2/27/76

A to.in As-.ocl.dion
<d Conrun (Tex.)

1Underwritten public offminf* of any unsubscribed ebares.
Monu('oinent syndicated to purchase any unsubscribed shares.
aFico distribution conversion; subscription oflcrinR of share*. to

information with

ber 1974, method of conver-

sion. Section -102(j) also recognizes the salc-of-stock

already required this

requirement by providing a grandfather exception
from this requirement for three Federal associations
which had

aecountholders,

given written public notice to their

May 22, 1973,

of a free stock distribution plan of conversion. This

before of adoption

statutory exception permits a free distribution to

aecountholders of such associations only as of a rec-

ord date that is prior to the date of the public
notice.
Paragraph (1) of subsection -102(j) limits judicial

review of the Hoard’'s final approval of a plan of

conversion to a petition in the appropriate United

States Court of Appeals. The petition must he filed
within 3(1 days of the later of (1) the mailing of the

proxy statement or (2) publication in the Federal

Register of notice of the Hoard’s final approval.

Regulatory Provisions

The Hoard has determined thr.t a method of con-

version which provides a so-called windfall distri-

bution of stock to aecountholders of a converting

association would create
shifts of

that

mutual savings and loan

strong incentives for significant savings

funds from other associations and these shifts

would unaeeeptahly thicatcu the financial stability

of these associations. The Hoard also lias determined

that a method of conversion which provides a

respect to the appioval of the plan of conversion by the

infoniiation concerning the suhseripliou offering.

Halos of Port entncu of clhiros
Votes cant Volos mst subscription sold In subscription
in fivor wpdnst viforini: offarlni!
89.9 - 4.019 U/2i»//ii to 100',;, to account
(01.3%) (E>7%) 12/15/75 holders nntl
borrowers

725,123 109,199 2/6/76 to

(60.7%) (9.1%) 3/4/76 @]

1119.5K0 7.B68 2/10/7Cl1O0

(68.2%) (2.0%) 3/C//6 -)

202,710 :tn,901 2/6/76(0

(bG.7%) (/.4%) 3/2/76 (*)

725.863 32,207 1/30/7610

(/12.9%) J.2%) 2/19/76 (*)

— © 0

bo sold for llio accounts of dopnsttois allocated fowur than 100
shares who elect to huvo their shares sold.
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windfall distribution would tend to force individual
mutual associations to convert to the stock form
irrespective of whether they, or the communities
they serve, would be benefited thereby. The Board
therefore found that no method of conversion can
be considered equitable unless windfall distributions
arc eliminated. These findings were based, to a
significant extent, on a study entitled “The Impact
of ‘Free Distribution’ Conversion W indfalls on the
Savings and l.oan Industry” dated February 28,
1974, and prepared by the Board's Office of Eco-
nomic Research. Copies of this study are available
to the public.

Thus, the Board’'s sale-ol-stock conversion regu-
lations 0l€ designed to eliminate the windfall aspect
of conversion, while providing the accountlioldcr
with the right to a share in the equity of tlu: con-

verting mutual association in the event of a subsc-

quent complete liquidation. Here arc some of the
principal provisions of these regulations:

1. Approval of Plan of Conversion. The plan of
conversion must be approved by a two-thirds vote of
the board of directors of the converting association
and by a majority of all votes eligible to be cast at
a meeting of members called for that purpose. Only
proxies solicited for this purpose may be voted. A
proxy statement making full Securities and Exchange
Commission type disclosure is required for soliciting
proxies. Final approval of the plan by the Board
is required before soliciting proxies.

2. Plan of Conversion. The plan of conversion must
provide for a sale of ail shares of capital stock being
issued at a total price equal to the estimated pro
forma market value of the shares, based on an
independent appraisal. Each eligible accountlioldcr
must receive, without payment, nontraiisfrrablc sub-
scription rights to purchase the greater of 10 times
his pro rata portion of the total shares being sold
or 100 shares. In the event of an o\ersubsrriplion
by eligible aecountholders, shares would be allocated
primarily on a pro rata basis, based on qualifying
deposits. An eligible accountlioldcr is a savings ac-
countholdcr on the eligibility record date, which

must be at least 00 days before adoption of the plan

I In: following (:il)lc sumniariycs certain financial information concerning each converting association whose

plan of conversion has been approved by the Hoard.

Asset Not
Name sizn worth «
Franklin Savings $ 33,505,000 $ 413.000
Association (1.45%)
(Austin, Tex.)'
American Savings and Loan $454,471,000 $14,004,000
Assor.inlion ol Honda <3oit)

(Miami Uendi, Fin.)*

SwCflwalcf Savings J. 3-1.073,000 $ 1,291,000
Association (4.4%)
(Sweetwater, Tax.)'

Standard I'adoi.d $ S$3,97-1,000 $ 740,000
Savings A Loan Association (150%)
(Gmlhei string, Md)<

First Fcdoral Savings A Loan *124.237.000 J 3.712,000
Association o( Fresno (3.0%)
(Cold))-

PriidontInl Fador.il Savings S$S07.0dS.000 $29,960,000
nnd | oan Associ ation (04%)

of Salt Lake City (Utah)"

First Fodur.d Savings 5 37,500,000 $ 1,670,000
nnd Loan Association (5.04%)

ot Cnnron (lex.)-’

Pro lorma Mot Pro forni;i
net worth » Income not Income
$ 1.583,000 $ 103.000 $ 173.000
nr $7.42 tier (9 mos,’ of & P1ixe
share (5.36%) N (o)
$2%2832,800 $1,420,000 $1,§O 00
or .20 per of $3.07 per
share (5.3%) sh)ro
$ 1,891,000 $ 79,000 $ 116.000
or $22.99 par or 51 41 per
share (0 4%) &hnro
$ 2,390,000 $ 253,000 $ A
or $9.5(1 par or $1
share (.1.113%)
$ 6.03 7,000 $ 431,000 $ 593.mi
or $13.74 pur or $1.35 per
share (5.8%) sliaro
$29,106,000 $2,774,000 $2,7/4.00C
nr $11 < 1 per (9 mos.) or $1,09 pi
share (8.1%) slum* (9 M
$ 2,550,000 $ )30,000 $ 199,000
or $19.30 pel or $1.43 pi*r
share (7.08%) blioro

*Asset out! not worth at Junes 30, 1975, and net inr.orno for the
9 month*, then ended.

Asset and nut worth at December 31, 1975, nnd net income
for the year ended September 30. 1975; net income was $351,000
for the '3 months ended December 91. 1975. Pro forma and not
proceeds calculations aro based on $14.50 per share, the m.Mi-
mum prim in tho $10.7? In $14 50 price ranee; such cnlculttbonr,
assume a sale of all shares in thu subscription offorinc, end
therefortf do not include underwriting commissions of up tu 8
percent of the offerini* price.

«'Asset and net worth at September 30, 1975, and net income
for tin! year then ended.
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1Asset and net worth at September 30. 197j, and net income
for the Kear ended June 30, 19/5; net income was $31,090 for the
3 months ended September 30, 1075.

«'Asset and net worth at October 31, 19/5, and not income for
the year ended June 30, 19/5; riel income was $7.'6,000 for thu
4 months ended Octobedﬂi%l, 19/5. Pro forma and act proceeds
calculations are based $5JJ0 per share which is thr average
prim within tho $5.01 to $0.60 price ranfte,

"Asset and net worth at September 30, 1975, and net income
fur the 9 months then ended. Pro lorma net worth reflects esti-
mated conversion costs, but not any payments in respect to frac-
tional shares or supplemental payments which as a maximum



by the board of directors of the converting associa-
tion. Qualifying deposits refer to the savings accounts
of an eligible accountholder on the record date.
An eligible accour.tholdei’'s pro rata portion is deter-
mined by multiplying the total number of shares to
be sold by a fraction of which the numerator is
the amount of his qualifying deposit and the denomi-
nator is the total amount of qualifying deposits of
all eligible aecountholders.

Plans of conversion may provide, as part of the
subscription offering, for shares not purchased by

eligible aecountholders to be offered to directors,

officers, and employees up to 20 percent of the
total offering in the case of converting associations
with total assets of less than $50 million— with this
percentage decreasing to 10 percent in the case of
an association with total assets of more than $500
miillion.

All shares not purchased in the subscription offer-
ing must be sold. The plan of conversion may pro-
vide for these unsubsc/ibed sharts to be offered to
those eligible

aecountholders desiring to purchase

more than 10 times their pro rata portion or to.

other accountholders and borrowers. The wunsub-

scribed shares also may he sold in a public, under-

written offering or in a private distribution that
Number of Price Estimated net Proposed rm.irterly
shares per share proceeds cash dividend
213,333 5 0.00 $1,170,000 None
500,000 $14.50 $5,539,000 $.19 per
(maximum) share
82.353 $ 8.50 $ 500,000 None
250.000 $ 7.00 $1,550,000 None
439,39-1 $ 5.80 $2,325,000 $.0R per
(averneo) slune
2,552,000 $.00 par
(Free distribution) f.haio
132,000 $ 7.00 $ 1180,000

would reduce pro forrnn no! woilh to $11.21 per shart*. At .Inmiary
D, 19/G, appraisal Indicated market value rniii'a of $1 1.561,000 to
$15,644,000 oi $4.53 to $0.13 per chare.

Asset and net worth at September 30, 10/5, and net income
fur the year then ended

hNet worth and pro forma net worth are shown at# percentages
of savings,

NOn.: The above financial Information Is based on financial
statements (some of which are unaudited) and other financial
data contained in the proxy statement and/or offering ciicular of
the converting association.

includes a management syndicate. |f unsubscribed
shares arc to be sold in a private distribution, the
plan must provide eligible aecountholders with sub-
scription rights of 15 times, rather than 10 times,
their pro rata portion of the shares being sold.
If shares are to he sold in a private distribution,
the plan also must provide for each accountholder
and borrower to be offered up to 100 shares before,
the sale.

A converting association may, in its plan of con-
version, limit the number of shares being purchased
in the subscription offering by an eligible account-
bolder, or any group of eligible aecountholders act-
ing in concert, to 1 percent of the total offering.

The plan also may require a minimum purchase

of 25 shares.

The plan of conversion must provide for a sale
of the shares without any discount from the pro
forma market price established by the independent
appraisal. The plan must also provide that all shares
purchased by directors or officers as part of die sub-
scription offering or otherwise in connection with
the conversion not be sold for a period of 1 year
and that the stock certificates be so legended.

Conversion lias no effect on insurance of savings
accounts. The plan of conversion must provide for
continued Federal insurance of savings accounts and
membership in the Federal Ilome l.oan Hank Sys-
tem. A plan of conversion has no effect on savings
account balances, interest rates, or maturities. An
accountholder continues to have the same account
in tho converted stock association as he had before
the conversion in the mutual association. The only
differences are with respect to voting and liquida-
tion ’ights.

In a converted stock association, exclusive voting
rights are in the stockholders unless, in the case of
State-chartered stock associations, State, law requires
otherwise. This change in voting rights has only a
minor effect on aecountholders, since most acconnt-
holders in a mutual association sign proxies of in-
definite duration at the time their savings accounts
aie opened and these permit one or more directors of
the association to exercise the aecountholders’ voting
rights.

A converting association must create a liquida-
tion account in an amount equal to the net worth
of the association at the latest practicable date be-
fore conversion. Facli eligible, accountholder lias a
pro rata inchoate interest in a portion of the liquida-
tion amount based on the amount of his qualifying
deposits on tin* eligibility record date. 1lis propor-
tionate interest cannot increase, hut will he reduced
by a subsequent decrease in bis deposit balance.
The function of tile liguidation amount is to estab-

lish a priority on liguidation, and not to otherwise
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restrict the wuse or application of any of the net
worth accounts of the converted association. No pay-
ment to the accountholder would be made except
in the case of a complete liquidation of the associa-
tion. A merger or sale of assets in which savings ac-
counts and other liabilities are assumed by the surviv-
ing association would not be viewed as a complete
liguidation for ibis purpose, and the liquidation
amount would be assumed by the surviving associ-
ation.

A converting association must enter into an agree-
ment with the Hoard that, for a 3-year period follow-
ing conversion, no company engaged in an unrelated
business activity shall be permitted to acquire con-
trol of the association. A similar charter provision
without the 3-ycar time period is optional for State-
chartered associations and mandatory for Fedcrals.
The charter provision also may provide for amend-
ment only by a favorable vote of 75 percent of the
total votes eligible to be cast.

Management employment routiacts and qualified
stock option plans also may be adopted at the meet-
ing at which the conversion plan is voted.

3. Proxy Statement. The conversion regulations
contain extensive disclosure requirements for proxy
statements used to obtain approval of plans of con-
version. No proxy statement, form of proxy or other
proxy soliciting material may be used until its use
Disclosure in-

lias been authorized by tiie Hoard.

cludes a summary of the plan of conversion, use
of proceeds from the sale of the stork, a description
of the business of the converting association, infor-
mation concerning the qualifications, remuneration
and transactions with its directors and nUicrrs, and
full audited financial .statements.

4. Notice Requirements. An association consider-
ing the adoption of a plan of conversion is required
to maintain this consideration on a confidential basis.
Promptly after adoption of a plan of conversion by
its hoard of directors, a converting association is
lvgni'ed to notify its members of the action by pub
lishing a notice in a newspaper of general circula-
tion in each community in which it has an ofiire,
or by mailing a letter to each member. The associa-
tion also mav issue a press release with respect to
the action. The association also is required to have
a copy of its plan available for inspection by its
members at each of its oflices. After filing its con-

version application with the Hoard and being ad-

i DAARCH B0

vised that Its application is not materially incom-
plete, the association is then required to publish a
newspaper notice, in each community with respect
to the filing of its application. The notice must say
that written comments from members on the plan
of conversion will be considered by thu board if

filed within 20 business days.

5. Offering Circulars. The final offering circulai

for the subscription offering and the final offering
circular for any public offering or private distribu-
tion of unsubscribed shares must be declared effec-
tive by the Hoard before its use. The offering circu-
lars must contain substantially the same information
required for thu proxy statement and may be in a
“wraparound"” form with the proxy statement at-
tached. The. offering circulars also must provide cer-
tain additional information as to the offering. A final
circular for the subscription must accompany or pre-
cede each order form for purchase of shares in the
subscription offering.

G. Pricing. The proxy statement must set forth an
estimated subscription price or price range. The
range should normally be no more than 15 percent
above and below the average of the. minimum and
maximum prices in the range. The Hoard reviews the
price information in considering whether to give ap-
proval to the conversion. In ibis connection, the regu-
lations pinvide guidelines for the independent ap-
praisal that the convening association must (ile as the
basis for the determination of pro forma market value.

A maximum subscription juice must be Stated on
each orderform used inthe subscription offering.
This price must be within the price range stated
in the Hoard’'s approval of the plan of conversion.
If ei.hei the maximum .subscription price or the
actual subscription price is not within ibis range,
the association must obtain an amendment to the
Hoard's approval. Heforc having its lirial offering
circular declared effective by the Hoard, an associa-
tion may be required to

provide an updated

appraisal.

Huaiimn:, Up

Salc-of-stock conversions are. a wotkable and de-

sirable option for certain associations. There arc
sound public policy reasons for allowing this choice.
Salc-of-stock conversions are proceeding under care-
ful and extensive regulation by the Hoard. These
regulations are sufficient to prevent windfalls to
aceounlliolders, management, and investors. No as-
sociation that prefers to remain a mutual is being
forced to convert. Most mutual associations will
continue as mutuals. There is no need foi any statu-
tory limitation on the number of conversions which

the Hoard may approve. «
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Counsel to National A3scci«iti—r of Savings and loan Supervisors
I ajn pleased to respond to the n..oort you received chat stock
con“rsions-had provided a means ft4 organised crime to acquire
control of savings and loan associations.

Baaad. ;:con my experience, 1 can slots flatly that; (1) 1
have r.o knowledge of any such development occurring at any time
wrrTtortrofA-Tmy-Trrst.f t=. o t=c*rar* «=* e

~certain"Mi"dmo ~sncbT"cl"rctenstan®ce"Tshsnarl"seri *sli»co "cl;sT"dany
1950 5 when I took an active .interest in this subject matter,
and {3} that such a circumstance coaid not occur under the
*.federal rules and regulations now* in effect respecting savings
and loan stock conversions.

On the latter point, I would refer you to S563b.3(c) of
the Rules and Regulations for Insurance"of Accounts issued by
the Federal Savings .and Loan Insurance Corporation. That
regulation 1i» captioned "remured-provisions in plans of
conversion". It provides-, 1in pertinent part, as follows; "The
Plan, of Conversion shall provide for an eligible record
date which shall not be los3 than 90 days prior to the date
0.C adoption or the plan by the converting insured .institution
Board of Directors., . The import of language- last quoted 1is
that those eligible to purchase stock issued ¥n connection
with a conversion are those with funds on deposit not less
than 90 days before the Board of Directors adopts the plan of:
conversion and as a consequence gives the first public notice
of the intention of the institution to convert.

O
\

Very truly yours,

/ vV \ <
FP.G: jh Frank R. Gailor
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DIVISION TO APPROVE THE CONVERSION 0? A MUTUAL SAVINGS AND LOAN

ASSOCIATION TO A STOCK OWNED ASSOCIATION

The General Assembly of North Carolina enacts:
Section 1. A new S54A-4 of the General Statutes is-enacted
to read as follows:
L ] *_ = - = = = = = = Ps
iy B A unpl GRVETSTON. OF, Ggllu Lgal_Savings and laaii Association

to a Stock: Owned Savings and Loan Association. The Administrato.ryore- -

J —See-"cnrrnttr#*n avlTi ¥ trmd"*lbcirr*zzoc::\yt*xari~?i:o"

eLi. o rAa- 4 X

(1) Tho conversion shall neither impair the

capital of the converting association

V) chtinto see.””:y ;r—;
e Worl'y »e o JVEGN - VSt w» TR * eiNveenr
safe anti prooer operations. - e —» m [ .
[ ] Loelee 1y iabiliitsX»s>-"dujl I<vvtii>us.~ an"-i ev b .
S CI .- (>£r. On/~1>erSOn:.r tO r.tUjev.COUV e r ti
NOUWNNY v >— aNAWNNAYAyY/ji.v *>Fr-wW-.i
- association shall not be altered, as .a _e.....
I oo riiwiwkiertijvil QEEFEHT NG Br@n |V VY e T s SV Yy Yy i Y SUY
! . .result of its conversion..
i :.(3;-1 .The>.conive-rsion- shall be fair and equitable.--. & D71
.o 2T .to e,all..:r«isibers;:.and. ninployees of tiip. converting” ..... t.ov-ih

Iy wW\E». SN,
f— li.éé!r , & ' <e>

...served by _-the .converting association and the.



Citizens of North Carolina in general shall
not .be adversely a.cfooted by the conversion.
(g~r"~"~1Joh"veriiTon?or®anassaczacin”TiaTlI~"d"rv FDe"

accomplished pursuant to a plan approved by

and fair disclosure an affirmative vote
W '"0h"5.1 percent of the tbfcaX~votes® which"® “
members of the converting association, are
. eligible and entitled to cast.
(6) The plan of conversion shall provide that:
a, all shares of stock issued in connection
with the conversion shall be made available
to the members of the converting association.
I. a uniform date shall be fixed by the
Administrator for determination of the
.members to whom stock shall be made

available.

j-iniwuarmar - .. A0 egetable by-"thc’-Adudiristrattor eanef-— . .. .,

fully disclosed to the members of the

1 converting association.
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Section 2...85<bY-i of the General Statutes 1is anxinued by striking
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®o: Julias J. Brecht, telecopy f 907-586-2155

National Association of
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February 14, 1973

HAS3U.S
e0AwOor wwsctors
&%
fl.iw*
nmw* proexodx
M c*V Julius J. Brecht, Director
DpsA Division of Banking and Securities
t AVI VMvrpjpvt Pouch D
wka Juneau, Alaska 99811

ftuviC A

Re: Stock Savings and Loan Associations
11KvOH

/rVia B-irrxr.
ﬁwc*%f Dear Mr. Brecht:

o This 1is 1In response to e request of last Friday
Wer13 Tt for the views of the National Association of State

Savings and Loan. Supervisors, 1/ with respect to
ia- stock savings and loan associations. The National
N Association of State Savings and Loan Supervisors

Nome ("NASSLS™) does not as a natter of policy take posi—
Gt cy ) tions on the desirability of legislation pending in
P « (AY the several states. It, therefore, neither supports

nor opposes the provision of authority for stock

1/ The members of the National Association of State
Savings and Loan Supervisors regulate state
chartered savings and loan institutions in the
several states and territories. They supervise
approximately 2900 institutions having assets 1in
excess of $140 billion. The officers of the
Association are R.J. McMahon, President of the
Association and Commissioner of Savings and Loan
Associations, Wisconsin; Richard J. Francis,
First Vice President of the Association and
Commissioner of Finance, Michigan; and Alvis J.
Vandygriff, Second Vice President and Commissioner
of Savings and Loans, Texas.



Julius J. Bracht
February 14/ 1973
Page Two

savings and loan associations under Alaska law. As the
General Counsel of NAS5L5, X am, however, pleased to digest
and provide materials which we have assembled on this sub—
ject. They follow.

Thirty states have stock savings and loan associations
(“Stock S&LAs"™). In recent years, Florida, New Jersey,
North Carolina, Tennessee, and Wisconsin, have authorized
stock S&LA"s. This year, the legislatures of not only
Alaska, but also, Maryland, Alabama, Missouri, and West
Virginia will consider stock S&LA legislation. In 1973, the
Congress provided authority for Federal S&LA"s (all of which
theretofore were mutually owned) to convert to stock S&LA
form of ownership. 2/ Pursuant to that authority 32 mutual
S&LA % have, with the approval of their respective members
and the Federal Horae Loan Bank Board ("FHL3B"™) converted to
stock form of ownership. At December 31, 1976, there were
732 stock S&LA"s operating in the several states with aggre—
gate assets of $86.7 billion. On that date, stock S&LA"s
held 22.1 percent of the total assets of all S&LA"s.

From time to time there have been charges that S&LA"3
of the st.ock form involve a higher element of risk to the
safety of depositors®™ funds and, therefore, require more
careful general supervision. We are not aware of any defini—
tive empirical L>asi3 for these assertions. We suspect that
Professor Hestor may have accurately portrayed the situa—
tion. In his report, which was released by the FHLBB 1in
1960, he concluded:

"... for a number of reasons, theory lends precious
little insigh™, into expected differences between
stock and mutual associations. It is likely that
stock associations will be more aggressive than
mutuals in exploiting opportunities. It seems
plausible that stock associations should be observed
to grow faster and taka more risks..."

2/ 12 U.S.C. 1725(j)(3).



Juliu3 J. Brecht, Director
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Professors Sing"nain and Pettit, too, were wont to go
beyond theoretical generalisation in attempting to differ—
entiate between the performance and risks of stock and
mutual S&LA"s:

"Key differences include the possibility of
obtaining capital gains in the stock sector,
differences in the way control 1is exercised,
possiolc differences in retirement ages, possible
differences in nepotism, differential ability to
raise new capital, possible danger o; undue
emphasis on short run profits in the stock sector,
differential ability to retain management personnel
(stock options), and differential willingness and
ability to merge. In our judgment none of these
factors should be very important in the aggregate,
but when the effects of all of them are added up
the net effect should be to cause the stock sector
to (1) exhibit the faster rate of growth, (2) be
somewhat more profitable in the long run, @)
possibly have lower cost ratios when other factors
are held constant, but (4) show up as somewhat
riskier than mutuals...”™ "Effect of Structure on
Performance in the Savings and Loan Industry",
Study of the Savings and Loan Industry", prepared
tor the FHLBB, Vol7 111, p. 1262.

The most recent empirical stucy of the comparative per—
formance of stock and mutual S&L A"s was prepared by Donald
M. Kaplan, Director of the Office of Economic Research of the
FIILDB. It found that " (3) took chartered associations are
more profitable than mutuals...".

It may be of interest to note that in those states in
which State chartered associations predominate, the lawu
provide for stock S&LA"s. California, Ohio and Texas (which
respectively rank 1, 4 and 6 among the states in S&LA assets)
provide for stock associations; in those states, S&LA"s are
the prevalent form of S&LA. This condition permits the
legislatures of those states to influence the availability of
mortgage credit, specifically, and consumer protection,
generally, through their control of legislation affecting
State S&L"-s.



Julius J. Brecht, Director
February 14, 1978
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I trust this will prove helpful and hope you will feel

free to call on NASSLS or ree should you wish further assis—
tance.

Very truly yours,

National Association of State
Savings and Loan Supervisors

Frank K. Gailor, Esq. ,y/rof
General Counsel U

cc: NASSLS Directors

FRG/aw



States which have authorized savings and loan associations

to issue negotiable order of withdrawal.

Connecticut
Maine
Massachusetts
hew Hampshire
Rhode Island
Vermont
Wisconsin *

* Only state chartered associations permitted.



February 18, 1978

Mr. Joseph H. McKinnon
Pouch V
Juneau, Alaska 99811

Dear Mr. McKinnons

We appreciate the courtesy that was extended to us
last Wednesday by you and the committee 1in regards to
House Bill No. ?03.

Enclosed are some suggestions in regards to this b"ll,
which 1 feel are necessary for an association to operate
efficiently.

If we can be of further assistance, please do not
hesitate to contact us.

Sino&relyj /7 \

Eddie J. TUrner

1331 W. 2oth.\ St. #10
Anchorage, Alaska 99503
Phone: #279-2962



Sec. 3. AS 06.30.030 Line ?7 Page 1

Deletes (banking and savings)
Substitute: savings and loan

Sec. 4. AS 06.30.035 Line 19 Page 3

The amount of the expense fund should be defined,
either by a dollar amount or percentage of capitalization.

Sec, 4 AS 06.30.035(n) Lines 9 thru 15 Page 7

This subsection should be deleted. The appropriate
place for securities regulation is in the Alaska
Securities Act (AS 45.55).

Sec. 7 AS 06.30.060(b) Lines 1 thru 4 Page 10
AS

The subscription requirements should be modified to read
as follows

(1) in communities having less than 25 000 1nhab—
itants, the minimum sum of $

(2) in communities having between25 001 and
100,000 Inhabitants, the minimum sum of $1 000,000? and

(3) In communities having 100,001or more inhab—
itants, the minimum sum of $2,000,000.
Such subscription requirements coincide with the federal
requirements. See FHLBB, FSLIC Outline of Information (in
support of Application for Insurance of Accounts),

Sec. 8 AS 06.30.060(e) Line 1 Page 10

The amount of the expense fund should be defined,
either by a dollar amount or percentage of capitalization.

Sec 5 ASS06.30.040(b)(4) Line 29 Page 7

Should reads (4) the holding of an annual meeting of the
association and method of notification of members; however,
the time and place of it may be set by resolution of the
directors of the association.

Sec. 12 AS 06.30.105(d) Line 21 Page 13

Deletes (Any number)
Substitutes A majority



Sec. 15 AS 06.30.140 Line 1 Page 15

Delete: (If authorized by vote of the members the directors
may elect all directors.)

Substitute: The Board of Directors may fill vacancies
occurring on the board, such appointees to serve until the
next annual meeting of the members.

Sec. 19 AS 06.30.295 Line 21 Page 17

Delete: (security)
Substitute: account

Sec. 21 AS 06.30.335(a) Line 17 Page 18

Add two sentences in the beginning.

Each association shall be operated from the home office in
the state. All branch offices and agencies shall be subject
to dlreotlon from the home office.

Sec. 24 AS 06.30.445(a) Lines 18 thru 27 Page 21

Delete complete paragraph.

Substitute: A savings and loan association shall establish
and maintain a general reserve account for losses and other
net worth accounts adequate to assure solvency of the
association.

At the annual closing date_following the anniversary
of its certification of authority..arid sach_annual..closing
date thereafter, the.general reserve, shall have_,an_amount
fixed bv regulation.

The regulation shall fix the required minimum amount
of general reserve accounts gf t.be. association., The
regulation shall provide a uniform schedule of minimum
levels to be reached during the first 20 or more years of
an association"s operation for the purpose of achieving
an orderly accumulation of the general reserve account,

An association may establish reserve accounts, In
addition to the general reserves, as Iltsbnard of directors
may authorize, and make transfers to and charge such
reserve-accounts.

The department may permit an association to cure a
deficiency 1in 1its general reserve account by requiring the
board of directors of the association to earmark earned
surplus, voluntarily pledged savings accounts of a mutual
association, or capital surplus or stated capital of a
stock association, as part of its general reserve account
in the amounts needed to cure the deficiency. Amounts so
earmarked shall be held for the same purpose as the
general reserve to the extent the earmarked amounts are
needed to maintain the required reserve account level.



Sec. 24 AS 06.30.445(c) Line 7 thru 11 Page 22

Delete sentences (Whenever the aggregate of the general
reserves, surplus and other reserve accounts, except
those allocated for specific losses, exceed 12 per cent
of the amount of members® savings of an association,

the credits to the general reserve or surplus account as
set out in (a) of th_.s section are not required.)

Sec. 2? AS 06.30.500(1) Line 2 thru 4 Page 24

Deletes ($75*000 on a single family dwelling or $100,000
on a multiple family dwelling or other improved realty)
Substitutes The amount designated by FSLIC regulations

on a single family dwelling, or per dwelling unit for not
more than b families in the aggregateT

Sec. 27 AS 06.30.500 Line 27 Page 23

Deletes (unencumbered)

The referenceto "unencumbered™ in this section should

be deleted, 1in that it raises questions as to what creates

an encumbrance. Assessments? Easements? Patent reservations?

Sec. 28 AS 06.30.500(a)(l) Line 26 Page 25

Deletes ($75,000)
Substitutes the amount designated by FSLIC regulations

Sec. 44 AS 06.30,910(22} Page 119 of existing statutes
Deletes (Judicial district in which the home office of an
association is located;)

Substitutes "regular lending area™ means the State of Alg.nka;
Sec. 11 AS 06.30.090 Line 21 and 24 Page 11

Deletes (of the home office)

Sec. 27 AS 06.30.500(7)(A) Line 13 Page 25

Deletes (21 years)
Substitutes 2 years beyond the maturity of the loan

Sec. 27 AS 06.30.5C0(7)(B) Line 15 Page 25

Deletes (70)
Substitutes 80

Sec. 6 AS 06.30.045(b)(2) Line 10 Page 9

Deletes (Individual)



Memorandum

To: File No. A-4969/Peninsula Savings & Loan Assn.

From: RED

«

k
Date: February 8, 1978

Re: Recommended changes to HB703

Section 4.
AS 06.30.035(d)(1) should be revised to read as
follows:

(d) The incorporators shall submit to the
department

(1) An application for approval signed by
all of the incorporators.... '

The present reference to "commencing business" is
more appropriate AS 06.30.045(a), and a second reference in
AS 06.30.035(d) creates ambiguity.

AS 06.30.035(d) (1) (D) (i) should delete reference
to "and the amount of the expense fund,” in that the amount
would be then undetermined under AS 06.30.060(e).

The first sentence of AS 06.30.035(f) should read
as follows: "The department shall notify the incorporators

u
within 30 days of its decision on an application for a
proposed association." Alternatively, the first sentence
may be deleted, in that it is not needed in light of the
remaining provisions of that subsection.

A new subparagraph (5) should be added to AS
06.30.035(g) to read in substance as follows: "That any
pferson may file written objections to approval of the associ-
ation's application within 30 days after publication of
notice.” Such provision will* advise the public of their
rights pursuant to AS 06.30.035(j).

AS 06.30.035(i) (4) shall be deleted. It is un-

realistic to presume that any subscription amount, either



savings or capital, would be paid by any investorat such
early stages of the formation and organization of an associ-
ation.

AS 06.30.035(n) should be deleted. The subsection
begins by referrintho "any offering circulars,” then refers
to "the incorporators,” and then goes on to refer to "the
notice"; the section is a hodgepodge of unrelateditems. No
"offering circulars, prospectuses or other materialsare
required, see AS 45.55.140(a) (3), and any references thereto
should be deleted as unnecessary. The "appropriate place" for
esecurities regulation is in the Alaska Securities Act (AS
45.55), and any requirement for "review and approval® of
offering circulars, prospectuses or other materials must
await repeal of AS 45.55.140(a)(3). Likewise, there is no
"notice" required to accompany any solicitation of savings
or stock subscriptions, much less any "provisions of this
section” which refers to any such "notice". The department
already has authority to order the incorporators to cease
"proceeding unlawfully,” see AS 06.05.005(4); it is hard to
perceive why the department may need additional powers to
order the incorporators to cease "not acting in good {aith."

1
For all these reasons, AS 06.30.035(n) should be deleted.

Section 5.

AS 06.30.040 with reference to bylaws goes well
beyond the usual bylaw requirements for any Alaska business
corporation, see AS 10.05.135, or for a federal savings and
loan association, see 12 CFR §544.5; indeed, there are no
laylaw requirements for Alaska state commercial banks under
AS 06.05. Accordingly, AS 06.30.040(b) should be deleted,
in that many of its provisions infringe on management or

board of director discretion, are subject to constant, if

not daily, change, and may well concern confidential infor-



m ation. However, there should be some provision added to
AS 06.30.040(a) with'reference to amendment of the bylaws.
See AS 10.05.135. '

Section 6|..

The seconol| sentence of AS 06.30.045(a) should be
deleted. This is a very stiff penalty which turns on inter-
pretation of a very vague concept of what is or is not
"incidental” to commencement of business.

Reference to "savings subscriptions” should be
deleted from AS 06.30.045(b)(1)(A). See comments to
AS 06.30.060(h).

The reference to "individual® should be deleted
from AS 06.30.045(b)(2).

Section 7.

The subscription requirements should be modified
to read as follows:

"(1) in communities having less than 25,000 inhab-
itants, the minimum sum of $500,000;

(2) in communities having between 25,001 and
100,000 inhabitants, the minimum sum of $1,000,000; and

(3) in communities having 300,001 c> more irg.habitant
the minimum sum of $2,000,000."

Such subscription requirements coincide with the federal
requirements. See FHLBB, FSLIC Outline of Information (in
support of Application for Insurance of Accounts).

Section 8.

The first sentence of AS 06.30.060(e) should be
amended to read as follows: "...in an amount not less than
that specified by regulations promulgated by the department.”

As presently written, potential incorporators have little

guidance upon which they may plan, and the department is



granted too much discretion as to creation of the expense

fund.

Section 9.

The first sentence of AS 06.30.060(f) should be
amended to read as follows: "...may be repaid pro rata

according to amounts contributed by contributors from the
net earnings...."

Section 10.

AS 06.30.060(h)(2) should be deleted. An association
is required to obtain Federal Savings and Loan Insurance
Corporation (FSLIC) coverage prior to issuance of a certifies
of authority, see AS 06.30.045(b)(4); the Federoal Home Loan
Bank Board (FHLBB), agent of the FSLIC, already/?requires
savings subscriptions in the minimum amount of $5GU,000. More
importantly, the FHLBB allows payment of such subscriptions
after the association is allowed to commence business; again,
it is unrealistic to presume that any investor would deposit
savings in an association prior to its receipt of a certificate
of authority or prior to its "opening its doors" for business.

Section 11.

The reference to "of the home office" should be
deleted in the preamble and subsection (1) of AS 06.30.090.
The second reference to "of the home office" in AS 06.30.090(1)
should be changed to "of the association.” Further, it
appears more appropriate that the secretary sign,as opposed
to any "two o fficers,” the notice of publication, see AS
@6.30.090(1), and perhaps the "two officers"” referred to in
AS 06.30.090(2) should be specified as the president and
secretary.

Section 14.

AS 06.30.115(c) should make exceptions for inspection

pursuant to court orders and pursuant to the consent of the

other member.



Section 16.
AS 06.30.145(c) should be deleted as an anachronism.

(Perhaps the provision should be deleted in AS 06.05.435

also.) I

Section 18.

AS CC.30.280(7) should be amended to read as
follows: "...together with its interest in collateral

securing the same."

Section 19.

The first sentence of AS 06.30.295 should be
deleted, and the following sentence inserted: "Only savings
accounts shall be issued, sold, negotiated, or advertised
for sale either to members or to the public.” Ilam quite
concerned about the definitional problems surrounding the
term "investment security” in the context of federal and
state securities laws. The second sentence of AS 06.30.295
should read as follows: "...and those accounts are authorized
by the Federal Savings and Loan Insurance Corporation,”
in that the reference to "insured" inadvertently rails to
include accounts with balances in excess of $40,000. See 12
CFR S§ 561.6, 563.3-1.

Section 24.

Reference to "mutual” should be deleted from the
second sentence of AS 06.30.445(a).

Section 25.

The second and third sentences of AS 06.30.455

require dividends to be paid or declared "equally," "pro
rata,” "according to [certai , rate limitations,” and "on
the withdrawal value." It is suggested that the ambiguity

created by such multitude of standards may be avoided by
changing the second sentence to read: "AIll savings account
holders shall participate in dividends not exceeding the

rate limitations prescribed....”



Section 27..

The reference to "unencumbered” in the preamble of
AS 06.30,500 should be deleted, in that it raises questions
as to what creates an encumbrance. Assessments? Easements?
Patent reservations? What is the purpose, if any, of inserting
the requirement that the property be "unencumbered"” as long
as the association acquires a first mortgage position?

A definition of "mortgagor" as found in AS 06.30.500(1)
is required in light of various family and business relation -
ships, e.g., Mr. Jones, individually, and as majority stock-
holder of Jones, Inc.

Associations should be granted the authority to
make construction loans; accordingly, the preamble to AS
06.30.500 should read as follows: "...an associiation may
invest in first mortgages on real property, including leasehold
estates, and including mortgagas securing loans made for the
purpose of construction, subject to the following Ilimitations:"

AS 06.30.500(5) should be deleted to allow state
savings and loan associati.ons to compete with the state-wide
lending powers of federal savings and loan associations.

Sj2e 12 CFR 8545.6-6. Further, AS 06.30.500 (5) is inconsistent
with tho state-wide powers granted in AS 06.30.500(3).

Subparagraphs (A) and (C) of AS 06.30.500(7) could
be combined in a single paragraph to the effect that the
mortgage must amortize within a certain number of years
prior to the end of the lease term. Paragraph (B) of such
subsection should be increased from 70% to 80% for consis-
tency with AS 06.30.500(2), .505(d), .555(b)(2).

Section 33.

A definition of "service corporation" as used in
AS 06.30.616(a)(1) is requireél, either by statute or regulation.

Section 37.

AS 06.30.836 should be deleted. The provision is

entirely too broad, giving the department power to dissolve



an association for any reason whatsoever. It is suggested
that the commissioner's powers are sufficiently broad under
AS 06.05.005 to dissolve an association for good and valid
reasons. An association which does not obtain a certificate
of authority and commence business withia one year from
approval of its application would forfeit its corporate
existence under present statute. See AS 06.30.095. Accord-
ingly, AS 06.30.836 is not only not necessary, but also is

subject to abuse.






02-001B (Rev. 10/76)

, -STATE
of, ALASKA
DEPARTMENT OF COMMERCE & ECONOMIC DEVELOPMENT
- DATE:
r1 r House Commerce Committee May 24, 1978
FILE NO:

Attention Joe McKinnon

TELEPHONE NO:

SUBJECT:

FROM: Richard L. Block, Directo
Division of Insurance

I very much appreciate your making the changes called for in the memo—
randum of May 15, 1978, to the Chairman of the Rules Committee, 1in CS
for sponsor substitute for HB 739.

As clarification of the need for these amendments, 1 would like to
explain as follows (item numbers refer to the same item numbers as
listed in the May 15 memo):

The words "as to each apartment”™ were added to distinguish the
impact of recording successive Notices oF Completion.

As originally drafted, it would appear that a Notice of Completion
could be recorded with respect to construction of the whole building,
and that liens would be cut off with respect to remaining apartments
if claimants had not properly recorded their mechanic liens within
the ten days following the recording of each of the successive
Notices of Completion.

This was not the intent of this provision.

It was intended that a Notice of Completion could be recorded as to
a single apartment, and that mechanic lien claimants would have to
record their liens within ten days after that Notice of Completion,
or lose their lien rights on that apartment.

Without the additional language, it is conceivable that it could be
misconstrued to mean that failure to record within ten days after

a Notice of Completion cut off the rights as to the total property
for all work done prior to the Notice of Completion.

This language change accomplished the following:

a. the language was changed from permissive ("may” 1in line
17) to mandatory ("shall™ 1in line 17).

It is important to recognize that the provision is of
little value unless an obligation is imposed upon the
supplier to release his lien, rather than authorizing him

to do so should he wish.

b. the language changes change the concept from that of
waiver to that of a release.

In fact, a mechanic lien claimant is not being asked to



House Commerce Committee -2- May 24, 1978
(Attention Joe McKinnon)

waive his rights, but only being asked to release the
lien as it pertains to a special portion of property,
maintaining his rights as to the balance of the property
subject of the lien.

C. the language clarifies that the liens subject to this
provision are those arising out of original construction,
and not to the type of liens referred to in the Horizontal
Property Regimes Act, which are already subject to being
released pursuant to a statute therein contained.

In other words, the special provisions of this Act are limited
to original contruction liens, and not to all liens, since the

Horizontal Property Regimes Act contains a provision for how
other liens are to be released.

10. This language changes the release clause to require the construction

lender to reduce their loan on the unreleased portions of the
property, en accordance with a formula utilized to calculate the
mechanic lien claimants release.

As drafted prior to the change, the dollar amount had to be equal
to the amount which the mechanic lien claimant waived.

For example, suppose there were a mechanic lien for $5,000 on a ten

unit condominium project and a $500,000 construction loan. Upon

the release of the first apartment the mechanic lien claimant would

have to accept 115% of $500, and release his lien on the first
apartment. The lender would have to release an identical amount
with the balance being a prior lien on the remaining nine units.

This would seriously ailute the equity of the mechanic lien claimant.

As changed, the mechanic lien claimant would release for 115% of
$500, provided the lender reduced his loan balance on the remaining
nine units by 115% of $50,000.

12. The changes in this section were made necessary to clarify the
applicability of the law to liens, particularly those liens which
are in favor of claimants who do work prior to the effective date
of the law, but who do not complete their work until after the
effective date of the law.

A number of phrases and clauses were deleted because of redundancy
(line 14 and 15 on page 16).

Further, the inclusion of the words ". . . during the 120 day
period after the effective date of this Act, . . . " on lines 19
and 20 of page 16, limited the applicability to work done within

the 120 day period, whereas it was intended that a person be entitled

to have the benefits of this provision for aV[ work done, including
prior to the effective date of the Act.



House Commerce Committee -3- May 24, 1978
(Attention Joe McKinnon)

These measures are extremely complex and it is understandable that in
going through the several amendments and changes that have been made to
this bill, a person responsible for drafting would make changes which
inadvertently would change the meaning of the sections.

The division is grateful for the work done by Legislative Affairs in
drafting of this measure, and trusts that the changes urged in the May
15 memo would be recognized as technical changes necessary to improve
the workability of the law.

RLB/mh/3/10



House of Representatives

Committee on Commerce lev
State Capitol
al Business Juneau, Alaska 99311

March 21, 1978

MEMORANDUM

SUBJECT: Committee Substitute for HB 739 - A Summary
TO: House Commerce Committee

FROM: Andrew Brown

Section 1. This section adds two items to the present law. The
word "general® has been substituted for "original” in this Section,
and throughout the entire bill, so that the law w ill reflect the
industry's terminology. "General contractor” is defined in Section
21 of this b ill. An addition to this priority section is that
"trustees of benefit for laborers” fall right below laborers in
claiming priority over other lien claimants.

Section 2. This section repeals the present law and rewrites it,
so that while it does not spell out every possible person who
could have a lien, as the present law does, it does clarify the
categories under which lien claimants may base their claim.
Subparagraphs (1) and (2) cover individual laborers and their
trustees of benefit trusts. Subparagraphs (3) and (4) cover
general contractors or suppliers of material or equipment used in
or on real property. Subparagraph (9) covers persons who perform
services relating to the preparation of plans or surveys for the
real property.

Section 3. This section repeals and re-enacts the present .060(a)
and specifics that a properly recorded encumberance, which is

defined in Section 21 of this bill, will have a preference over

any subsequent recorded liens or intents to lien. Recorded

liens or recorded intents to lien would have preference over
unrecorded prior encumberances. The last sentence in this new section
would allow prior recorded encumberances to have a preference,

even though dj.spursement of monies may not have taken place at the
time of recording.

Section 4. The priority of an individu .1 laborer's lien claim

is kept in thxs section. It would be before even that of an
encumberance under Section 3 of this bill. The deletion of the
words "or furnishing material used in" means that suppliers would
not have equal priority with individual laborers, but under Section



Summary of CS HE 739 Continued

two

5 of this b ill they would be able to use the "stop-payment
notice" system to ensure payment of amounts owed them. Also,
this Section requires laborers to be ones not falling within
the definition of "contractor"” in AS 08.18.171.

Section 5. This Section sets up a new mechanism in the lien

system, whereby any lien claimant may give a lender providing
construction financing, which is defined in Section 21 of

this bill, a "stop-payment notice"” 20 days after non-payment of

sums due the claimant. Lenders would be required to withold draws
(defined in Section 21 of this bill) from contractors who have not paid
their subcontractor or employees. The content of the stop-payment
notice iti specified in this Section. Once the stop-payment notice

is received, the lender would have to withold, under subparagraph

(a) (4), from later draws enough money to pay the amount claimed

in the stop-payment notice; however, under subparagraph (a) (5)

there could be disbursements if the claimant, owner and general
contractor agreed to them. Under subparagraph (a) (6), the amount

in the stop-payment notice has to be restricted to that proportion

of the contract price expended within 10 days prior to a notice of
intent to lien and up to the day of the stop-payment notice. Subsection
(b) states the lender's liability if he wrongfully disburses monies.
Subsection (c) allows the claimant to file an action in court

for sums claimed in the stop-payment notice. This action is not'
mandatory, but if there is no lawsuit, then the sums withold under
lhe stop-payment notice may be disbursed by the lender. (Please note

that the first sentence in subsection (d) should bo deleted because
it contradicts subsection (c), and that the second sentence in
subsection (d) should be the last sentence in subsection (c) ;

thus eliminating subsection (d) entirely).

Section G. This .is a new section in Chapter 35 creating a

"notice of intent to lien" system. The notice may be given to the
owner and lender at any time after the contract is made, and mus,:
state certain facts, including a warning.

Section 7. This section states when a notice of intent to lion

may be recorded. It. also sets out that unless a notice of intent
to lion has been recorded prior to a recorded encumbrance, the lien
for labor, materials, services or equipment furnished w ill not be

valid against the lender.

Section 8. This section repeals and re-enacts the present law, and
delineates a lion claim may be recorded at any time after giving or
recording a notice of intent to lien, but no later than 90 days

after completion. "Completion" is defined in Section 21 of this
bill. However, the up to n9 day rule would not apply if the owner of
real property complies with Section .071 in Section 11 of this bill.

Section 9. This section rewrites the subsection on the contents
of the lien claim. It is more specific then the present law.



Summary of CS HB 739 continued
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Section 10. This section repeals the present lav; on the owner's
recording a notice of completion and the claimant's subsequent

duty to record a lien within a certain time frame. However, it
should be noted that the issue of notice of completion is dealt with
in a new Section .071 in Section 11 of this bill. The new .070(d)

in Section 10 states that the lien of certain delineated claimants
is restricted in amount to the proportion "attributable to labor,
m aterials, services or equipment furnished within 10 days before,
and at any time after, the claimant gives or records a notice of

intent to lien"™ under Section 6 of this b ill.

Section 11. This section specifies the method by which an owner
may record a notice >f completion. If he chooses to record a notice
of completion, it must be done under subsection (a) after the
conpletion of construction, alteration or repair, and must be
preceded by at least 5 days by a notice to all claimants who

served a notice of intent, to lien,

of the fact that a notice of completion will be recorded. Under
subsection (c) of this section, if a notice of completion is
recorded then a lien claimant would have to record his claim no
later then 10 days after the recordation of the notice of
completion. Subsection (d) states that premature notices of
completion arc ineffective, and subsection (e) specifies that a lien
cannot be claimed lor work done to satisfy breach of warranty or
other defective material or workmanship.

Section 12. This is the present lav; only with the addition of the
word "general" to contractor, and the specification of the lav/s under
which surety bonds may be issued.

Section 13, 14, 15, 16, & 17. These sections substitute thw v/ord
"general® for "original”, and in addition Section 13 uses the
grouping "other claimants", rather than "workman, laborer,

lumber merchant, or materialman", so that the statute can be more
inclusive.

Section 18. This new section would allow any claimant, except an
individual laborer, to waive his lien or stop-payment notice rights
which have arisen up to the time of the waiver. Allowing waivers
would facilitate project financing. Any attempted waiver by an
individual laborer would be void.

Section 19. This new section would give owners, contractors,
and lenders recourse for .inequitable stop-payment notices, notices
of intent to lien or lien claims.

fleet.ion 20. This new section encompasses the area of condominium

construction. Subsection (a) allows for liens either limitefcl to
particular units upon which a claimant worked or to commonly owned
property and all individual units. Subsection (b) limits the

claim Lo the area of the building covered by a construction loan
and worked upon.



CS 1IB 739

four
Section 21. This is tho definition section of the b ill. The
words or phrases newly defined are "completion", "contract price",
"draws", "encumbrance", "general contractor" 6 "give notice",
"construction financing", "lender", "owner", and "potential lien

claimant".

Section 22. This section ammends the present law so as to permit
lien waivers as accorded under Section 18 of this b ill.

Section 23. This section repeals three current laws or parts
of them. The repeal of .060(b) is due to the fact that the

new .060(a) and (c) in Section 3 of this bill clarify the

priority of liens subject. .070(c) on notice of completion is
repealed, because it is unnecessary. .095 is repealed, due to

the fact that the new .0" )(d) in Section 10 of this b ill covers the

area of claimants recove / lim its, and chus the present statute on
contractor's lien recovery is unnecessary.

Section 24. This states the effect of the b ill, if it becomes
lav/, upon actual or potential liens at the time the act goes into
effect. Those with claims under the current lav/ would have to
record their lien claims within 90 days of this bill's becoming

law, and would have lien and stop-payment notice rights only
for labor, services, materials or equipment furnished after
recordation of those lien claims.

Section 25. This states when the act takes effect.



DEPARTMENT OF COMMERCE % ECONOMIC DEVELOPMENT

Representative Sam Cotten May 15, 1973
Chairman, Rules Committee

House of Representatives

Alaska State Legislature

Richard L. Clock, Director CS for Sponsor
Division of Insurance Substitute for
IB 739

nt"S*-C !f*u : thI' ry

Tin"s measure, when passed out of the Houses included iIn substance all

of the changes which have been reconmended by the Division of Insurance
and the other various interested parties. However, although the sub-
stantive material found 1ts way into the legislation, there are a number
of technical drafting errors which we did not see before the bill was
signed out by the comittee, and which must be changed before the bill
can be properly adopted as a law.

For convenience, 1 shall refer to amendments to CSSSHB 739.
1. Page 2, line 2. Amend AS 34.35.050(6) tu read as follows:
“@®) i1s a [Prime] nereral contractor.
2. Page 7, line 15. Amend Section 34.35.071(b)(5) to read as follows:

"®B) the nare of the [Prime Contractors] general contractor,
it any."

3. Page 8, line 5. Amend Section 34.35.071(f) to read as follows:

"'(H) after recording a condominium declaration as provided
in AS 34.07 (Horizontal Property Regimes Act), an owner may
record a Notice of Completion under this section as to

each apartment after completion of the original construction
of each condominium apartment."

4. Page 9, line 2. Amend Section 3*.35.095(c) by changing the
word "‘contract” to the word “‘employment.’’

5. Page 11, line 3. Amend Section 34.35.112(a)(6) to read as follows:
"(B) the [Prime Contractors] general contractor."

C. Page 11, line 21. Amend Section 34.35.112(b)(4) to read as follows
"(4) out of the remainder the subcontractors, including
prime contractors except the general contractor, shell

be paicf in full or pro-rated "1f the remainder iIs insuffi-
cient to pay them in full; and”
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7. Page 11, lines 24 and 25. Amend Section 34.35.112(b)(5), by changing
the v;ods "prime” to the word “‘general .™’

8. Add page 12, line13-13. Amend Section 34.35.119(a) to readas follows:

"(@ liens created under AS 34.35.050-34.35.1120 arisingout of
original construction which becomes subject to the Horizontal
Property Regimes Act (AS34.07) before the first sale of any
portion of the property after ccprencement of construction shall
be subject to the provisions of this section,.”

9. Page 12, line 20. Amend Section 34.35.119(b) by changing
the word "Wwaiver’” to the word '‘release.™

10. Page 13, lines 4 and 5. Amend Section 34.35.119(c) by amending line
4 to read as follows:

""also reduced by an amount [Equal To The Amount Waived 3y the
Lien Claimant] calculated In the same manner as provided In
Section (b)."

11. Page 13, lines 6 and 7. Delete all of Section 34.35.119(d)
12. Page 16, lines 11 through 25. Amend Section 20(b) to read asfollows:
"(b) this act is applicable to

a lien claims arising out of construction, alteration or
repair orojects corarenced after the effective date of this Act*,
(w 1lien claims arising out of construction, alteration or
repair projects comenced before the"effective date of this Act
Tn favor orlclaimants who first fumish® Vabar, materials,
services®, or equipment after 120 days after the effective
date of this Act; and
J7) "hes arising out construction, alteration or repair
projects conmenced before the effective date of this Act
[And Hot Completed Within 120 Days After The Effective
Date of This Act] claimed by claimants whose furmishing
or delivery of labor, materials, services or equipment
I7. first fumished before and continues beyond 120 days
after the effective date ot this Act; however, iIn order
to preserve the right to claim a lien for all of the labor,
materials, services or equipment fumished or delivered
[During the 120 Days Period After The Effective Dato of This
Act] the claimant must give a Notice of Right to Lien required
under AS 34.35.064 contained In Section 4 of this Act, within
130 days after the effective date of this Act. A Notice
of Right to Lien given under this subparagraph (3) is effective
for all labor, materials, services, or equipment fumished
from the date of commencement of the claimant™s portion
of the construction, alteration or repair project."

RL3/mh/3/7
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DEPARTMENT OE COMMERCE &
ECONOMIC DEI ELOPMENT POUCH D

DIVISION OF INSURANCE JUNEAU, ALASKA 99811

April 3, 1978

House Commerce Committee
House of Representatives
Pouch V

Juneau, Alaska 99811

Gentlemen:

Re: CSSS HB 739
(March 24, 1978)

1 have just received a copy of CSSS HB 739 which 1is the printed work draft
version dated March 24, 1978 and prepared by the Legislative Affairs Agency.

To my knowledge this is the last printed draft of this bill and incorporates
most all of the suggestions which have been made by the various interested
parties.

In reviewing the bill, however, 1 note that there are some changes that must
still be made in order to make it conform to the recommendations which were

made by the Division of Insurance, many of which were agreed to at the last

meeting of the House Commerce Committee.

Because | feel these changes are necessary in rrder to make the legislation

clear and workable, I will set them forth here:
1. [Page 1, Section 34.35.050(2)]
It is the intent to permit a lien in favor ofanemployee benefit trust

which runs in favor of individuals, which is later defined as natural
persons performing labor on the job.

The reference in line 16 to "persons described in (1) ofthissection”
refers to language that includes corporate subcontractors. I recommend
that the language on line 16 read as follows:

"...of individuals performing labor on the building or improvements
and has a direct contract...™
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2. [Page 1., Section 34.35.050(6)]

There is an attempt to either define or limit the category of general
contractors and neither effect is desirable.”

It is unnecessary to limit the category of general contractors since all
general contractors would fall 1into category 6. In addition, it is unwise
to try to define them, at least with the language used here, since they
are already defined in Section 120 of the law, arid the two definitions are
slightly in conflict.

I recommend that all the language of Subsection 6 be deleted starting with
the words "...who is responsible for the " This pertains to page 1,
line 29, through page 2, line 3.

3. [Page 2, Section 34.35.060(a)]

There is language which is redundant and ought to be clarified. |
sugge"t that lines 7 through 9 read as follows:

"...Sections 50-120 of this chapter except that a lien
created under Secs...."

4. [Page 2, Section 34.35.060(c)]

The word ™"individual” 1is defined in Section 120 and it is unnecessary
that it be duplicated in this section. I recommend that the language
added on line 20 be deleted so that line 20 will read:

..-struction 1is pre-...
5. [Page 4, Section 34.35.062(c)]
This section needs to be totally rewritten for two reasons.

(a) There is need to combine some sentences for proper
phrasing in order to convey what was intended by the
legislation; and

(b) In order to make it clear that the bank is entitled
to notice of the filing of the Superior Court action
within 30 days after receipt of the stop notice.
As currently drafted, the action must be filed within
30 days, but the bank need not be notified until a sub-—
stantially later period of time.

I suggest that the section be rewritten between line
8 and line 18 as follows:

"(c) within 30 days after filing a stop payment notice
the claimant shall file an action in a court of competent
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6.

jurisdiction, to obtain the sums claims in the stop
payment notice. The complaint shall be accompanied

by a bond in an amount equal the amount claimed with
sufficient sureties as approved by the court. The
claimant shall give notice to the lender that the action
has been filed and include a copy of the bond filed with
the action. If a claimant fails to file an action under
this subsection and serve notice of the filing and a
copy of the bond within 30 days after filing the stop
notice, or execute a written agreement under (a)(5) of
this section, the lender may disburse the money withheld
under the claimant®"s stop payment notice without
incurring liability to the claimant.”

It was my understanding that subcontractors dealing directly with the

owner or the general contractor need not file notice of intent to lien.

This fundamental matter has been changed so that subcontractors are required
to file the notice of intent to lien. If it is the desire to adopt

the original concept then the legislation will have to be changed in the
following place:

(a) Page 4, Section 34.35.064(a) [Line 20] and the following
language would have to be added:
"..., a subcontractor in direct contract with the owner or
general contractor,..."

[Page 5, Section 34.35.064, Line 17]

The intention of requiring a person who exercises his claim rights to
disclose the potential amount of his claim is to give the owner, lender

or general contractor an opportunity to find out not only what is owed

at the date of the giving of notice of intent to lien, but also to enable
the owner, lender or general contractor to have un opportunity to know

what further work 1is expected to be performed or goods furnished to the

job by the same claimant. The concerns expressed by suppliers ard by certain
of the legislators who view with concern imposing an obligation on suppliers
and subcontractors to disclose the cost of future work deals with the
obligation to give dollar values. I believe the problem can be overcome

by requiring the supplier or subcontractor-claimant to give information
concerning the dollars incurred to date and, with respect to future

work, to describe in-kind, what additional services or materiale will be
furnished.

To accomplish that the following language needs to be added at the end of
line 17:

"...and a description of labor, materials, or equipment which
the claimant reasonably anticipates furnishing the job."
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[Page 5, Section 34.35 067(b), Line 24]

This section establishes the priori tit" of mechanic liens with respect

to incumbrances securing financing and is a true statement except with
respect to labor liens on original construction. An exception has to be
included in the language, therefore, to recognize that fact. I recommend
the following language be added so that line 24 reads as follows:

"(b) a claim of lien, except the claim of an individual

performing work on original construction, for labor, materials,
services or equipment "

[Page 6, Section 34.35.070(a), Lines 6 and 7]

The drafter has redrafted this section even from the immediately pre—
ceding draft and inadvertently created the impression that liens

could be lodged even after the 90-day period in subsection (b) of this
section. In order to clarify that subsection (b) isthe final outside

date for recording of claims, the following language must be deleted from
lines 6 and 7:

"Except as provided under Section 71(c) of this chapter,..."

There, of course, will have to be a reference in another section, dealt
with later.

[Page 7, Section 34.35.071(a)(2), Line 7]

The committee agreed that language would be added in this subsection

to clarify that five-day notices prior to recording notice of completion
need not be given to those persons performing work at the very end

of the job, since their 10-day notices of intent to lien may not be
received until after the five-day notices have been sent. In order to

clarify this point, the following language must be added so that line 7
reads as follows:

'...intent to lien or a stop payment notice to the owner
prior io 10 days before recording the notice of completion.
The notice shall..."

[Page 7, Section 34.35.071 (c), Lines 20 to 22]

The committee agreed that there would be some clarification language
added to this subsection in order to make it clear that the failure

to properly send the five-day pre-notification of recording

notice of completion would affect only those claimants not receiving
the notice, not all mechanic lien claimants. Further, language must
be added in order to reference the fact that there is a 90-day re—

cording period in another section.
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[Page 7, Sec. 34.35.071(c), Lines 23-24]

Subsection (c) should be totally rewritten as follows:

"(c) Notwithstanding the provisions of Section .070(a) and

(b), if an owner has complied with (a) and (b) of this section,

a claimant shall record his claim of lien no later than 10

days after the date the notice of completion 1is recorded. Any
claimant who has given or reccrded notice of intent to lien prior
to 10 days before recording notice of completion and who has not
given five-day notice of recording of notice of completion, shall
have 90 days from completion to record his claim of lien, but it
shall not extend the time to file claim of lien for claimants who
were given the five-day notice of recording notice of completion."

[Page 9, Section 34.35.095, Lines 4-28]

It is the intent of the drafter to impose the time period for which lien
rights arise for both stop notices and mechanic liens 1in one section.
Although this is a slightly different approach than taken in the earlier
drafts, it is fully acceptable; however, as drafted, it applies only to
mechanic liens and makes no mention of stop notices. To cure that pro-—
blem, the following changes should be made so that lines 4 through 8,

read as Tfollows:

"The amount to which a claimant, other than a general con-—
tractor, for a building or improvement or of an individual
described in Section 120(10) of this chapter or of a claimant
having a direct contract with the owner or general contractor
for alteration or repair of a building is entitled,..."

[Page 12, Section 34.35.120(4), Line 17]

Everyone 1is in agreement the construction financing refers only to the

first construction on the property; however, the word "new" 1is language
notcurrently used in the code and over which there has been no history

of litigation. The terminology used throughout the section, and for
which there is a body of interpretive law, 1is the v/ord "original™ and that

isthe word which should be used on line 17.
[Page 13, Section 34.35.120(10), Lines 26 and 27]
This section needs to be revised for two reasons.
(a) It currently limits the rights of an individual to individuals

working original construction and it must be clear that in-—
dividuals have rights even with respect to repairs, alterations

or maintenance or existing structures. In other sections, their
rights to a priority lien are limited to original construction,
but that 1isdealt with in appropriate sections. Here it 1is

necessary only to define the individual as being a natural
person but not limited to original construction.

(b) In order to clarify that individuals include persons who
may have contractors licenses but who are employees on a
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particular job, additional language must be added. This is
another matter that was agreed upon by the committee and not
included in the last draft.

Section 10 should be rewritten as follows:

n(10)"individual® means a natural person who actually performs
labor upon a building or other improvement, and who is not a
"contractor® as defined in AS 08.18.171, or, if a contractor,

is not acting as a contractor on the job but acting as an
employee, including having payroll deductions made from all re—
muneration paid him."

The effective date and applicability clauses as well as the section dealing
with condominiums and other multiple unit structures have been omitted and it
will be necessary to reserve the right to comment on those until they have been
submitted.

It is of some concern to the Division of Insurance that there seems to be some
question about the effective date. It the recommendation of the division that
the law be made effective immediately, even though the applicability clause may
provide for some deferral of the application with respect to certain liens.

Director

RLB/val6-11
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TELI [ U® D& GJ¥M 907-.565-3800
LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM February 22, 1978
SUBJECT: House Bill 739

TO: Representative Joe L.

FROM: James L. Baldwin

Legislative Counse

I have been requested by John Crandall to prepare a brief
memorandum on the amendments HB 739 would make in existing
law.

Section 1. Simplifies the language of existing section 50
and decreases the number of persons entitled to claim a
lien. Under existing law any laborer, supplier, architect,
or engineer may claim a lien; while after enactment of HB
739, only those persons performing labor upon or delivering
supplies to the job site (or a person xdio directs them to
work or deliver there) may claim a lien.

Section 2. The intent of this section is, with certain
exceptions, to reorder the priorities accorded liens. Under *
existing law a lender may not have priority over a subsequent
unrecorded construction lien for his recorded mortgage or

deed of trust. HB 739 specifies that the priority of a
construction lien is fixed on the date of recording of the

lien claim.

Section 3. Allows a person to record a lien immediately
after materials are delivered or work begins. Under existing
law a lien claim, may be recorded within 90 days after the
materials are furnished or the work is completed.

Section 4. Under existing law, a supplier and a person
furnishing labor at the site of new construction has a
preference over a prior recorded lien, mortgage, deed of

trust or other encumbrance. HB 739 would delete this priority
for suppliers and qualify the priority for laborers by
providing that they must not be a "contractor"™ as defined
under AS 08.18.171.
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Section 5. Adds a new section which establishes procedures
~or the administration of construction financing. Lenders
/ould be required to withhold drav from contractors who
nave not paid their subs or employ *°f The withholding is
mandatory after receipt of a stop payment notice by a person
entitled to claim a lien. The notice may be sent if payment
is not received within 20 days after the claimant % contract
requires. Lenders who don"t comply with these new procedures
will lose any priority obtained under a recorded mortgage or
deed of trust to the extent of funds wrongfully disbursed
after receipt of the stop payment notice*

Section 6. Adds a new section to existing law which requires
a potential lien claimant to give a notice of lien liability
to the owner of the property and lender within 20 days after

entering into a construction contract. The intent 1is to
notify the owner of the sources of lien liability that have
the potential.for encumbering his property. Under existing

law, an owner may be subjected to double liability unless he
makes certain that all subcontractors are paid by the general
contractor. A mechanic®s or materialman®s lien 1is not
enforceable unless a notice of lien liability is given and
recorded when required.

Section 7. Under existing law, a lien claim may not be
recorded by a general contractor until completion of the
construction contract. That section is repealed and re—
enacted to generally provide for the recording of lien
claims and provides that they attach and are capable of
enforcement only upon recording.

Section 8. Specifies the contents of a claim of lien.
Existing law is similar to this repealed and reenacted
section, except that additional specific information is
required about the lien claimant and the work or materials
furnished.

Section 9. Adds new subsections to AS 34.35.070, which
provide that:

(1) a premature notice of completion is ineffective;

(2) a lien may not be claimed for work performed to
satisfy a breach of warranty or other defective material or
workmanship unless funds are placed in escrow to pay for the
work; and ,
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(3) a general contractor can waive his right to claim a
lien if he has substantially completed the work under contract,
he will complete the remaining work within six months, and
funds have been placed in escrow to pay for the work.

Section 10. Specifies amounts and conditions for a bond
that may be required by a lender in lieu of withholding
money from draws when a stop-notice is filed under sec. 62.
(It appears that the internal citation to sec. 64 on page 7,
line 7 of HB 739 1is incorrect, and should be changed to read
sec. 62 vice sec. 64).

Section 11. Conforming amendments.

Section 12. Definitions.

I hope that the foregoing has answered your questions concerning
1B 739; 1if 1 can be of further assistance, please call me

at 465-4627.

JLBrhjd:jpd



ANCHORAGE BOARD OF REALTORS.I® INC.

1818 WEST NORTHERN LIGHTS BOULEVARD
ANCHORAGE ALASKA 99503
REALTOR (9071 272-3833

March 1, 1978

(

Attn: ANCHORAGE ARLM_LEGISLATORS

Whereas a serious situation now exists in the State of Alaska with regard
to materialmen and mechanics lien legislation, and

Whereas the legislature is now considering HB 739 and suggested amendments
and revisions to HB 739 by the Homebuilders Association, and

Whereas we as Realtors are involved with all aspects of the real estate
industry,

Therefore, be it resolved that the Anchorage Board of Realtors supports
the enactment of effective legislation during this session to
provide for protection of all parties involved in the creation,
insuring, and financing of residential dwellings; and to further
provide 1) protection for the individual homeowner from injudicious
lien filing, 2) definition of procedures guaranteeing labor"s
rights to lien for work performed, 3) suppliers right to lien for
materials provided to job site, f§ 4) definition of procedures
allowing for prompt issuance of ALTA Title Insurance and subsequent
long-tenn financing.

Board of Directors
Anchorage Board of Realtors

11£UA

k fof"xen A / A ?2 A-A

REALTOR® '5 A COLLECTIVE MEMBERSHIP MARK
WHICH MAV 8E USED ONLY DY REAL ESTATE PROFES-
SIONALS WHO a™.rI' VvEMPIitRr I’3y the NAT'ONAI

SSOCIA'ION O- "SALTO°33



ALASKA ASSOCIATION OF REALTORS

1818 W. Northern Lights Blvd., Suite 104 « Anchorage, Alaska 99503
0 Telephone 907-272-8016

REALTOR

March 1, 1978

Honorable Joseph H. McKinnon, Chairman
Alaska House Commerce Committee

Pouch V

Juneau, Alaska 99811

Re: 1. D. 739

Dear Joe:

We know that you are aware of the considerable hardship now being felt
by homebuilders and home buyers because of the inability to receive
prompt issuance of ALTA Title Insurance as required by the lenders
financing these homes.

We have no specific recommendations at this time but we are aware that
the Homebuilders Assocation, the suppliers, banks and title companies
will be giving testimony before your committee in the immediate future.

Inasmuch as we are involved in all the various aspects of the Real
IZstatc Industry wo can sympathize with each of these factions. How—
ever, small builders are going broke and prospective purchasers are be—
ing greatly inconvenienced because of the great length of time now
needed for closing of sales requiring the issuance of ALTA title

policies.

We urge you to consider the testimony, amend the bill as fairly as
possible and report it out of committee. We will lend any assistance
we can, thereafter, to secure quick passage of a bill in the House
and Senate that would relieve the present chaotic condition.

Sincerely,

Audie L. Moore, Acting Chairman
Legislative Committee
Alaska Association of Realtors

ALM: pw

REALTOR* is a regi6ter(Kj maik which idenM-os a pfoloss'onai
real ostale who suD&cuhos lo a str»cl Codo of Ethics ana mcm'w of
lho NATIONAL association of realtors *



(Alnskn ~cgislinhrre

STEVE COWPER
210 NERLAND BUILDING
FAIRBANKS. ALASKA 99701

Jritmss sxi “cpreccntitiit's

March 16, .1978

Mr. Edgar S. Philleo

President

Philleo Engineering &
Architectural Service Inc.

529 Sixth Avenue

Fairbanks, Alaska 99701

Dear Ed:

»1
JUMAI

Werr
.0>7 ¢ A:

Thank you for your letter of March 3, 1978, 1in which

you raise an important poivt in opposition to HB 739,
relates to materialmen and mechanics®™ liens.

I have taken the liberty of sending a copy of your

which

letter to Rep. Joe McKinnon, chairman of the House Commerce
Committee, to which that bill has been referred. I think
your comments will prove valuable to them in their review of

the bill.

Thank you for keeping me informed of your views on

this. 1 look forward to heari you again.

Very truly yours

Cowper

SCC/mas
cc. Rep. Joe McKinnon



March 3, 1978

Steve Cowper
210 Nerland Bldg.
Fairbanks, Alaska 99701

Dear Steve:

lam writing to express my opposition on House Bill #739 which as
I understand itwould eliminate Architects and Engineers from any lien
rights in that it would require manual labor to have been performed on
a property before a lien could be filed.

I have availed myself of lien rights on several occasions in the
past and see no reason that professional services should not be entitled

to the same rights as laborers.

Very truly yours,

Edgar C. Philleo, P.E.
President

ESP/pal
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House Hi]1 No. 739, Tent.it) > Draft Dated
Murch 24, 1978 (copy attached)

DATE*, March 28, 1978

J hove reviewed the tent-alive draft and will herein briefly
outline my thoughts concerning the Ieg|slat|on. 1 have some
?eneral comments which, T will “set forfth first and this will be
ollowed by some specific comments.
|.  General Comment.s

(1) The overall approach taken by this .
legislation s w,ron%., First the Act; gives the
bank or Ienqu, institution priority over the
maler ialman's Tien rightf. and then ‘makes numerous
additional burdensome” requiiements upon the lien
claimant. The bank is not required to do anything
and Is given first priority.

*)

(3) The legislation not only encourages litigation,
it requires it (see Page 4, bine 8). sv.C m

(4) The IeP|sIat|on is far too complex. In order
to fully protect his interest, the lien claimant,
must prepare*, record and serve a "notice of
intent to lien™, ‘a "stop payment notice", file a

perior court, and, finatty record

in ten days_from the recording of a

pletion™.” This places SO many

ical uirements upon the lien claimant

that it is a virtual certainty that one mistake

alon% «fie line could result in the loss of Hen
rights and tin* imposition of ljahility ,u[non flic
claimant. in short, \he legislation ‘wil
discourage the Iiling oJ Z1icn claims.
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Section

Section

(1)

(2)

lie Comments

(Page 1 Line 18). It s virtuall¥ , ,
|mP033|Me to require that the material suppher
actually deliver ‘the material to the job r.ite

under a contract with the owner. All reference

to any delivery requirements are simply contrary

to the existing practice in the industry and

should be stricken. Under existing law the
materialman must prove that his materiars became
incorporated in the Structure. This is sufficient
and the delivery requirement simply creates .
apother loophole for the banks to defeat legiLimaLe
claims.

Under secti.on3 the third level supplier usually
has no contract with the owner. Thus his rights
under this statute are completely cut off and he
is left with no lien rights whatsoever,

This section changes existing law by ,
making the banks mortga%e superior to the material-
man's” lien but leaves the labor lien in first
position. As stated above, this distinction

makes no sense ami is simply unfair

(Page 2, Line 13-15), This language* ﬁives the
banks mortgage priority even before the bank
advances any monies. The materialman could be
out seven or ten thousand dollars before the
bank advances any cash and yet the bank still
has priority. Tém is obviously unfair.
Section 4 e$age , Lines 25 -Pdge 4, Line 18).

L.inmtd Ru«. 907 27<011*
Home 907 777 *i«

Gauthier~*
"0 HOX 3[Ah
Yodo'tx*. Allida 901

CodtltuCIKW
Cipriii Coftvjltant B M t!Wrn*t G*uth»*f
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All 4003 16. 13 JAOI 0032 16.13 v

Ito pcpocqc”iTATI V= TP '(,(']. ION OHM RMAM . HOUSE COMMERCE
"AlrsiGVALDSTRANDBERG, S65AWESTNORTON LIGHTS pLVD, SUITE 201,

ANCHORAGE 99503 - PHONEL276-4555

WOUuLD APPRECIATE BCING ADVISED WHEN IEARINGS ARE 3,CHrDULED ON
HB 739, MATERIALMENS AND MECHANICS LIENS.

JH-EOM/
-r
%/y LA 1 3337 15.51 JAOI 15.51 T
,CHiLREE -l i. . jo ee~\r:
\tT*i 411 T & r g —————————————— "

FROM BUILDERS *rLL ORC "™ SUPPLY
999 r. T IDO ?
ANCHORAGE, \: O, )3
TEL* 279-0A)]

/ .RE* HD 739
AS A MATERIAL SUPPLIER I\Nf suscoNTRACTOR Il TAKE ExcEPTION TO
" . ILL "> )FAF f-). £ P ©OQUFST A COPY
OF THE NEWLY REVISE RAFT AND T! : T STUDY REDRAFT of FINAL _IfL .
AND AN OPPORTUNITY TO COMM: *T BEFORE COMMITTEE TAKES FINAL ACTION.
8 IE -JAG BE CONTA BD THROUGH £ B. . =1 1 , P.o, m . \MCHF.
A;< 99501, 274- )LIVU.  :om
© NJIKZ1:0M
*
/
il LAl & 97 12.07Jv) | 0021 i2.t 0?./16/73
if
r v
rt) ri\i~ iv: ;] Kv:
"ol 1C T n?/} sSo1.DOTNA 99669 PHONE 262-5838
DICK RUCK A i, o!!H, USS  »o. _)O A | Y S
ff PRy KkvaLvI T 1 IM*IFS

WE ARE NOT I AGREEMENT I1TH 0'1Y OF THF CLAUSES IN PROPOSED JTLI
- . .I - ) JT '( j - o*_ r— A\

parties to ueco e faulia, 1n provision- prior to passagf.



tr

11.37 JAOl 0019™ 11.37 03/16/78

\%

I RrRrp. JF : - ; COMMERCE
AJTTN; ALL MEMUTIRS

FROM: DOM /."0LS(D
- NORTHWEST DOOR OF AMCHORAGF

6721 ARCTIC SPUR RO
ANCHORAG, ALASKA 99502
TAL: 276-8103

AS A FATERIAL SUPPLIER, 72 TAKE EXCEPTION TO MANY CLAUSES

! J DRAFTED.
INTERESTED PARTIES TO REVIEW AN7 REDRAFTS P*"TQR TO PASSAGE

Hy¢!

LU 1 1IS3 .39 J01 01", 16.30 03/15/73

T f {111 1 1.
] ;0. !':\ ein: "(JBSIDIARIFS
. AL » "ANage 7
P.O.
74- >
"RT: I /39

A * -*T53M? SUF"PLF-R ~ ?AK’\#WrPffoiv TO FTANV CL-A05

1 i IF.1 el O™ te fe v ,
1= 1 jifUT HIE f°L _fS SUBSTANTIALLY REVISED

march mini, i97/31 and Jo i 5n iot 11 availa le.

UNDERSTAND TH::RE ."ILL IE A jgMMITTEE HEARING niURSDAY,
ARCH \6, Al 7 p. yT C  rAIM 1 101 OSALS.

ARE D -Moo". )Hf ObTAIN NO A/COPY OF THE REDRAFT AND WE
1° /7)Y IT A il ;- ;u 3FSTIO

i f " e lor ro n: ft ital ro t itslatu o fo =
PASSAGE. f r %

HOWP*



VIi~rzrz 3 M L N B

CINDY JWU
C -FR CHARITY AMCH

THIS MESSAGE /AS SENT YESTERDAY AFTERNOON BUT HAS GARBLED
1 TED OUT AT anotwer SITE* F AS TOLD BY THAT SITF
THIS "HRMI"J1 30 AM RESem) IMG IT.

TO REP TCKI BMO'l CHA I~ CO MERGE
ATTM? ALL MEMBERS

RE B 739

THE UM®DERSic..5fb As wMmaTeEriAL SUPPLIERS AMD SUB CONTRACTORS

OBJECT ro MANY CLAU "i1s 1 THE mJ
" e FETT 10 FOR 3/16/73 WILL

REDRAFT THI - (ILL. IE IEQUEST A Copy op THE NFWLY D AFT
- or- Y IT. WE REOUEST AM OPPORTUNITY

TO COMMENT JEFORE COMMITTEE TA IE5 FINAL ACTION.

ANC 1+, Aloos |0, 274=0116.
o .. LFCTRIC

Mnr JOINS, ...or ssIM>C)icrste

mHAIN\ALVAe_=_ Al A \sd Al "PAVIN S
N ING INC
RICH ifD OYSE [ inc.

ROM

CBK/FOV f

B.tt. SAUTHIER. P.O. BOX 3-546



TO REP SCKINNO T, CHAIR, 1. CO-"4ERCH
ATTNI ALL MEMBERS

FROM FRED STEEN:IEVE?
2433 POST RD
ANCHORAGE, \K 09501
TELE 276-5055

AS A CONTRACTOR AMD SUPPLIER Wc OPPOSE H3 739

IS A COMWITEE
HEARING, THURS. 3716 AT 7 P.M. fO REDRAFT THIS
PROPOSAL. IE REOUEST * " i : TIME TO STUDY
THIS REDRAFTED BILL 3rR)UE LEG! >LAT IVIE ACTION
TAKES PLACE. EO <~

COPY OF P.O. ". REQUEST"")* ATT 5 JOANNA CBK/50(
rv

LATIl 4779 13. 11 0.VI5//0 JAOlI 0006 07.32 03/16/73

TO REP MCKINNON, OHM I .,11. CO "U"i”Cr
ATTN ALL MEMBERS

FROM INLET OLAS = IN.J
245 POST RD
ANCHORAC®", AK "W5SL
TEL 2/6- 545!

AS A MATERIAL. SUPPLIER IN THE ANCHORAGE AREA WE TAKE
«XCEPTION PO 1! ™ OUS 3LAIJ>:3 1IN 7J9 AS IRITTE WE
UNDERSTAND A MMJUTTEE EA :115 TO REDRAFT THIS eILL is

. 3/1A, \T 7
STUDY THIS M, DRAFT PROPOSAL R
IS TAKEN ON FI IAL DRAFT.

-0 IF Com \ITTFT ACTION

CBK/EOM

£1
rf2 H3 739* AS a IAR SU.-#M iff? AMD EUUCONTRACTOR I TAKE EXCEPTION
TO ANYY "= ° PROVISIONS Ir fLL TAFTED. "\ opy
OF REDRAFTED PROPOSAL FOP STUOwANQ COMMENT [1EFORE 1V COMMITTEE
TAKES FINAL ATTIO . - . >3 .

PiIONE 2 /9-353 /.
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o

LA I 2505 3.47 JAOI 0023 13.51 03/16/7

TO --iL n - poe N e« +« MEMBERS OF MOUSE COMMERCE COMMITTEE

RE MB 739

AS HATERIAL SUPPLIERS A ID SUBCONTRACTORS HE TAKE EXCEPTION TO

MANYCLAUSES IM HIE PROPOSED SIM AS J'UR FLYDRAFTED. ME REQUEST
TIME TO STUDY YH~ REDRAFT OF THE -f IAL LULL ADD AM OPPORTUNITY TO
V) « |T ief'O T . 1 r 1B TAKES ol 1Al ACTIO |I. IB BE

' . MUTHI ' , . 0. Box 3-546, ANCHORAGE 99501
F,10ME 274-0 116.

5AUT HER, CO 1ST?UCno ' CREDIT 1O ‘AT

DAM .JORDA1, JORDAN'S CARPET CENTER
CHARLES 3. HAMILTON, MIKE'S SUPPLY, IMC.
DAVID MERRo, PLI ITSTOH I 1C.

JAYNE sToLT, STOLT®"S ELECTRIC

MIKE HAYDEN, DUALITY ASPHALT

LEON T. BROVN, BRO .M'S IUPPLY COMPANY
ROBERT I". LINDSTROM, MC I<l ILEY FnUCE
GLEN 3M/WT, JENERAL ROOF 1 IS

i;1 EOM/

LA 11 3343 “.45 JAOI JD47 15.-1', 03/16/73

FROM HELMUT "/ET/EL 'A ITERCHAF T KITCHENS AMD FIXTURES

16,60 3 J'UART MAY ARC lo HOE 99503 PHONE 279-3133
PLEASE DELAi FINAL Co !mfo aFION )E 1, 7°Q irorrr t u»./r

1 PPf>1"'" rrv 11 e e a" comment on ou * 20mM N .. * o
revn )jabs ) Y
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LA 11l 4359 16.53 03/15/73 JAOI 0001 07.31 03/10/73

*

TO: REP. JOE MCKINNON, CHAIRMAN, 10133 COMMERCE COMMITTEE
AND ALL COMM I1TEE 1EMBERS

FROM: 30RDO 1 511, “ANAOF9
PACIFIC PL'.J'31Ki SUPPLY cCoO.
6260 OLD SEWARD HIGHWAY
ANCHORAGE, AK 99502 344-4523

REfT HO 739

PACIFIC PLUMOI JG SUPPLY CO. TALES EXCEPTION TO THE 3ILL -4 CURRENTLY

DRAFTED. IT IS OUR 1INDERSTAMDTUG THAT THE HILL 1AS SUBSTANTIALLY
REVISED 3-14-78, AMD COPIES ARE NOT Phi AVAILABLE.. IE 1.F>S:ISLAND

THAT THERE HILL BE a CO" 1ITTEE IEAEI'"3 ON 1ARCH 16, 197;;, AT /:0D P!
TO REDRAFT CERTAL i1 PROPOSALS.

PACIFIC PLUMBING SUPPLY 00. IS EXTREMELY INTERESTED IN OBTAINING A

COPY OF T.F 9CDRAFTED BILL AND EONESTS 11 IE TO STUDY IT AND SNR. IT
IDATIOM5 PRIOR TO SUBMITTAL FOI LASSAGE 1 " THE LEGISLATURE.

THANK YOU. EO*-7/

LA Il 1383 10.23 JAOI 0015 10.25 03/16/7)
rV evl }
P 10M Tf 11 - v -7 m. ' e m >502 PFIONE 276 - i61 A

R. OAYLOR ELECTRIC
1 REOUEST ' :)f i " m W /LY [ED-1. s rFoOrR 1f 719, rooutl) r IKf
0 . -.tit 'Y TO 'F'/N- | AND COMMENT OH THE REDRAFT BEFORE FI! |

COMMITTEE ACTION.

Jil sOM/

LA ,3471 17.29 03/16/7 . J\,1 0)01 03.03 03/17/73

\ ,

TO REPRESEIi:i'ATIVE 1JOS ‘0 KI 'NON

FROM LILLIAN CASTLE '"EGOR INB)@-QTRIES N 4263 M TTOITA OR1V9
ANCHOR AST:  9<>5Ti r'IDE'S 272-1592
1 1Al UPPLIHR IS ARE NOT TM AGR'-FEtENT

VITIi SOME OF THE PROVISIONS IN THE PROPOSED SUBSTITUTE FOR :113 739
A’ID WOULD APPRECIATE HAVING A OHACC- T0 READ AMD HoMME 'T ON THE
30 11T :C/S FINAL PROPOSAL IEFORE COMMITTEE ACTION IS TAKEN,

JH Eo /

rs

Ib



More Guiinets Fom,

LA2 1 ~3673 i7.40 03/16/7?2% JAOI 0002 08.06 03/17/78
I_ -

ro* cindy, jMt]
FROM: APRIL, FBX

PLEASE DELIVER THE FOLLOW IMO MESSAGE TO THE HOUSE
COMMERCE CO''MITT EE:

RE: HB 739

I STRONGLY OPPOSE THE /TAKEN INO Or HIE LIEU RIGHTS OR

MATERIAL SUPPLIERS AMD CONTRACTORS AS PROPOSED BY HOUSE

BILL 739. SUGGEST ORIGINAL ‘1ORDAGE BE REPLACED AS SHOWN

IN SECTION 4, AS 34.35.060, PARA C IN BRACKETS* [OR FURNISHING
MATERIAL USED IN] AS OPPOSED TO MEN WORDAGE. THE LIEN RIGHTS
OF MATERIAL SUPPLY COMPANIES AT WHOLESALE RETAIL, OR
CONTRACTOR LEVELS ,FFD TO BE PLAIN AMD CLEARLY HORDED. KEEP

IN MIND THAT MATERIAL SUPPLIERS PROVIDE AS IMPORTANT A FUNCTION
AS BANKS AND LABOR UTHOUT THE SECURITY OF MORTGAGES, DEEDS OF

TRUST, OR IFr <LY PAY CHECKS. SUPPLIERS PROVIDE MILLIONS OF
DOLLARS TM CREDIT WITH THEIR LIEN RIGHTS AG T FIR ONLY BASIC
SECURITY. TO INSURE A HEALTHY CONSTRUCTION IMDU T ATE | 'L
SUPPLIERS ilJsT IlAV* THE PROTECT 10 1 OF PREFERENTIAL LIEN RIGHTS

EO'JAL TO LA HORS.

r IE BILL IN PRESENT FORM 1S EXr  1ELY CUMBERSO I ;1 JULT
ForR FAST 10VI IG INDUSTRIES SUC fHOL -SALERS TO CONFORM TO.
HLLIMGS AND -01L : no > ARE OUR IIDICA © 1>0F IREDIT E >0SURE
AMD THE :: LA «FTFTEEM TO THIRTY DAYS AT JEST.

?e . ctfullv ‘r you all - l]. s jip>lier :
TO FORMULA!" THEIR IDEAS A'lo PROVIDE INPUT OR ALLOW US BI 'F
TO REVIEW THE ILL BEFORE I'T 1T IN 1T INAL FORE AND

MAKE G!IDGES n o '+ O/1G ].OS

JANES HARD

CENTRAL SUPPLY CON'ANY
p.o. ox 1'p, E! 99707
PI1: * 1-2 195

[LEA ' [ LTV ID. AMKS, /A/ EO

AN
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LAIIl 3562 16.17 JAOI 0052 16.17 03/16/73
Tor REP: JOE MCKI , CHAIRMAN, HO.USE COMMERCE COMMITTEE
AMD ALL COMMITTEE 4EMBERS

FROM: ROBERT E. LINDSTROM

MI. MCKINLEY FENCE COMPA"Y

1355 E. THIRD AVENUE

ANCHORAGE, AK 99501 27)- 1567
RE: ME 739
As A suBcoNTRAcToR ANo UTERI atmaii 1 po EOT acree TTH ProPOSED
BILL 739 AND REOUEST I'f ' 1o STUDY THE FINAL REDRAFT PrRIOR TO ITS
PASSAGE FROM CO":ITTEIi. :OM/
LAl 3591 15.2 " JAM o005 3 15.29 )V 15/7
TO: 'MRR. JOE "CM I ."ON, SNAIl MA'", 10 IS* COMMERCE Co "Il ITT EE

A*>0 all*co hrrrr"<u>* .

FROMt MARGIE CLARK

TOM'S PLUM.: 1 lo vo heaTIMM

3100 MO LITMM VIE mDRIVE

ANCHORAGE, AK 99-.nl ©70-9333
RE* MB 739
111 ARE NOT IN AGREEMENT UTH THE PRESENT PROVISIONS OF THIS

et 1 >10 f !

ILL. EO
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ro: CINDY, J' |
FROM: APRIL, FHM

LIVER = :0OLI INC MESSAGE TO HOUSE COMMERCE*

RE: rlI3 739

AM ADA'ISNTLY OPPOSD TO BILL IN ITS PRESENT FORM WHICH APPEARS
ro WEAKEN LIE.I RIGHTS FOR MATERIAL SUPPLIERS AMD CONTRACTORS AS
PROPOSED 3Y THIS BILL.

REOUEST THAI' BILL | 'CLDDE MATERIAL SUPPLIERS TO RETAIN EQUAL
LiIcM TIGHTS TO LABOR.

ALSO, FILL 1! ITS PRESENT FORM IS EXTREMELY CUMBERSOME FOR
"ATFRTrAl SUPPLIERS AS OURS IS \ FAST 'OVT'S INDUSTRY AMD
[JIRES SUFFICIENT TIME FOR BILLING AND COLLECTIONS- FE |

THAT TWENTY DAY PERIOD IS NOT SUFFICIENT TIME AND WOULD
REQUIRE US TO DUO I | 'TENT To LIEN UPON INITIAL CALE5 CONTRACT.

REOUEST SUFFICIENT TI § TO REVIEW BILL IN ITS FINAL FOR BEFORE
ITS PRESENTED In THE HOUSE FOR ACTION.

DAN RAMOS

PRESIDENT, TOTAL ELECTRIC SUPPLY COMPANY
2113 CUSHMAN ST, FUSS >9701

mpj-;* Uu.52- 1931

PLEASE ACK U-IEN nsSA T- !)"MVERT \ filANKS. /A/ ROM
Laz2 1l 37/ 10 11.3 Lov v 7; iAa01 0 )1 1;.0: 0371777
To: CIMoY, >l

FRO i* APRIL, FUX

PLEASE DELIVER THE FOIlJ..0 /I : »i': IS AOF TO HOUSE COMMERCE *

7= 1lb 739

" ARE STRONGLY oppoSF" To THIS HILL AS URLITEM IT ALL
HUT DESTROYS LIE I MS:ITS Fop 1IAT'7)IAL MI1.VII ERE MID
COM PR ACTORS.

,F REOIJEST T"E L ILL S-. ‘LTr 2’7 i'O IMCLUPi7 {iATERIAL SUPPLIERS
Im | lcuts ED-IM 10 .o 103 AND COM TRACT "iL.

r.r NATURE OF OUR [I’tnUSTUYRIOUFf!.":S A CERTAIN TIME PERIOD
1 LI -ILL * : [ - AV R100 PROVI

IN ilIS ziLL IS [OT  IFF! ME T] ) :3 TO 10TIFY

LIT -17 TO LIEN UpO” [ JITIAL LAIN".

REOUEST WE ALLO-7 - "-ME™* IMR MLL "FORE I'T IS SENT
TO T:i~ HOUSE.

1R. ROYAL LID 2ELL

A.MFAC SUPPLY

2700 CUSH.AA ' ST, Fi '5 99701
PH* 452-44P4



0 02067 NL ANCHORAGE ALASKA 50 02-22 127P AST
PMS REP JOE MCKINNON

JUN
URGE HEARING HERE ON HB739 LITTLE GUY NEEDS CHANCE ws LARGBfi

PROPONENTS OF BILL. THIS BILL WILL WORK HARDSHIP FOR SMALL

CONTRACTORS
BERTHA MIDYETT 1011 WEST 12TH APT 3 ANCHORAGE AK 99501
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April k, 1978

Alaska State Legislature

A ttn: Russ IfeeJcins, Joe L. Hayes, Larry Carpenter,
Ed Da"~."orth, "Derry Gardiner, Clark Gruei-ing,
Eids Hu&h HrO-Cne, Alvin Gstei"bé&ck,
Qarlg.g. 2, rark f Hardy Piilllips, Leo R seoc,
Hichard Union.

B House bill No. 7<?
Tentative Draft dated tfurch 2/f? 1778

“General CccrTaerts"1

lii iwievring the Tentative Draft it is the opinion of the sinr.ers that thin
legislation is entirely tco cocplex. It appears to be desi.p>>A for the r.n*-
po.ee of defeating it cle.i~.anrs lien rights throurh a series of cirriiceiei
procedures wliich a claimant eanncr. C<?dy with. It. not only tieream a lec.iti-
Vedp PYIrfTo , orndgny DT L oy Worrshy® gp otiirr Vv e VUL MRk A BT
reivetmtfd by a dishonest owner and sub-contractor. For a supplier to cirri;,”
With the CCxTX"licate-i pivx-ectiures of oendirr notices of “Intent to Llor.” an!
"mStop Fayraent™ notices it not only encourages lilifhitic-- but it requires Iit.,
while a supplier Would be expected to f.crply vlith the above unworkable vro-
ceoin.rrs, the bank or lording institution would be ir. a first piority positit;}
without bavin.;: to do anything to protect their Interest.

S eAlcss to say this beats!-?tier; will drive V.rt cost, of construction upward
Uuynisb a supplier needing additional perron?! ard Luereasin-;. his credit risk

factor. At a tire when Inflation is 5 m.af.or concern, it appears that little
thought has been riven to tills aspect.

IT any chances vCl'e to be rede in the lien statute, ve would have the follcvlrv:
"eccrrandation. It EOWVTfZto us that- the principal problem is that title cormr-
p&nles are unable to write title policies on prcpertv until on days after con-
Pict >n. If this is indeed a problem in the real estate iniustry, it could simply
u solve:) by ivo,wiring lien claimants to flic their 1llerr. wit).bn ter, days of coc-

LR S Certair.ly the delays involved ir. clor.irvi will not rvike "his ter. day
provision a burden. If the supplier wishes te be informed of the exact date the
canpleticn Occurs, he cex: S.knp'ly send the tank a Notice of Intentto Lien. lhe

statute cquld rceufrfc that the bank then notify each such cliim-nrt prior to re~
cording the ™l.tse of Ocopletlen. Or.ce the supplier receives notice that the
ccstpletion will be reeo-"de-A, he can take steps to i.trvtdl?tely perfect his ricjbts
by recordir.c Us lien. This apjeears t.o be the only charge which really isr.opss-
sary and the rcey.inuer of this statute i:. simply overkill.



Page (1) line (3.9).

"Specific COBMfints”

It is nearly” impossible to require <supplier to actually
deliver material to a job site under coritruet with the owner.

A large portion of materials used ip construction are picked

up at a suppliers place of business. All refersnee to any
delivery rxiuiruTents is cintrruy to existing practice. Proof
that material was used on a specific project is provided by thsj
legal, property description written on the invoice and acknow—
ledged by the owner or bis agent at the time of purchase. TPIs]|
is sufficient and asff delivery® requirement simply* creates a
loophole to defeat a legitimate claim.

?.3>u (1) Defining who may perfect

i

e Ty =

Fate (O line (ip)-

pA. >

A supplier who provides rateriH to a sub-cor.tractor rarely if
ever has a contract with the owner. Drier this section Such a
Supplier has no lien rights. This 1? r.ot only unfair but it
Opens the door to possible fraud. A dishonest CWter and sub—
contractor through collusion could cause the sonority of rr.ateri:
to be purchased by the sub-ecntracter. Under this section the

supplier has no lien rights and coasequently would fce unable to
recover his rvoryjv.

vj VMo« e i-ol" Il i

section net only encourages litigation bus it. I"ec.ulre?. ir.

rvJ- section ahv.)id be drorv.ed and the rater ®Van be al":-.vd

11. * ek« TV A \%

are invalid. This section should be optional arsd r.ot mandator;

WD e o/ 4T 0t} pvg - -

By 9L0 ndMY rne notice of intent. to lien itindatcry. Th-
justice of Intent to lien should be sn optional Jvpuircr."ver.t sept
only to the batik to establish a materia,irtms priority over she
banuj root.gage. If a notice is pot riven the materialman should

fte-hll have a ri.-ht. to Hen oven thouc T r.v would he second to the
bark; .
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0

?a?e (6) Line (26). Notice or CccpleMc«:

This is 3»0fchEP ecnplex device “which do?S not give a supplier
le ri\spc;yi. also cakes t*e r"tioe of intent to lien

roahdafcery before a supplier can to Infoivied of the notice of

ccTrp,,00ion. /Qso to tpive notice? five (5) days prior to rt*

cording is w-ealistic. Even if a supplier could ccnnly with

the oilier requlrcwnfcs Ms claim could he invalidated by slow

rail delivery=

Frofii:

Pobenhjin Fleetric Supply Company, Inc,
10 i11S F)<;ct.pic <uf»ply Ci >any
Stollls Home Bxiilde»"s Center

elordanls C,irpet. Cantor

tTiited Lufitor Company

Concrete Cutting Company, Inc.
AlyeSlka Wood Produr.tr.

United Building SAPP 1>

Com.pyto Curing Company, 1m:.

Mer_.nr Industries. Inc..

tusitiui Supply, inc.

Ai osto Truss and Mi 11lworl:

Ton"s PImilting ond Heating Supply Inc.
Brown"s Electrical

inlet Glass Company
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JAYS. HAVIMOND. GOVER\CR

DKPAKTMENT OF COMMFRCF A
ECO*OMIC OFVELOK*MENT
OFFICE OF THECOMMISSIONER POUCHD - JUNEAU SU!I

March 3, 1978

Honorable Joe McKinnon
Chairman

House Commerce Committee
Alaska Legislature
Juneau, Alaska 99811

Dear Chairman McKinnon:

A member of your staff has requested our comments on HB 756 (identification
of Alaska arts and handicrafts).

Linder the present law (AS 45.65.030) which was enacted last session, four
distinct seals were to be designed and distributed. Due to the cost in—
volved, we have been unable to administer the program as specified.

House Bill 756 proposes two seals - one identifying native handicrafts and
the other indentifying non-native resident handicrafts. This proposal would
provide two easily recognizable symbols for certifying authentic Alaska-
produced handicrafts and, at the same time, simplify the program®s adminis—
tration.

The enclosed fiscal note indicates that $64,000.00 would be required to ai
minister 1B 756, which 1is beyond the Governor®s budget limits. Thus, while
we believe the bill worthy of support, we do not wish to displace other
priority projects.

Please let me know if you desire additional 1information on this proposal.

Yours truly,

H. Phillip Hubban
Commissioner



THE LEGISLATURE OF THE STATE OF ALASKA
TENTH LEGISLATURE

FISCAL NOTE

I. REQUEST

Bill/Resolution No. IIB 756

Title Relating identification

Requested by

to

Il. FISCAL DETAIL
Agency Affected
Program Category Affected
Budget Request Unit(s) Affected

De
Eco

EXPENDITURES (Thousands of Dollars)

FY 77
100
700
300
400
500
600
700

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
COMMODTTIE.S
EOUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS. ETC.

TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER (Specify)

POSITIONS

FULLTIME
PART TIMI-
TEMPORARY

of

v.elopinent

Date 2/9./-7-£

Conunercfe & Economic Development

sjnmic

FY

64.

64.

b*l.

FY 79

James R.

Enterprise

FY 80 FY 81 FY 82

0 68.0

U bb.U

part of an arts and crafts
is currently promoting this
$64,000 would be required as

Deacfen

Il. ANALYSIS (See Fiscal Note Preparation Instructions, Section IlI)
The identification of Alaskan crafts 1is an integral
development program. The Alaska Federation of Natives
vital 1industry on a contractual basis. For FY-79,
follows:

Personnel $31,200
Transportation, PerDiem- 6,750
Promotion Silver Hand 10,000
Consumables, postage,
rent, etc. 16,050
Total $64,000
Feb. 27, 1978
IV. DATE .PREPARED BY
AGENCY

AT DLy

sion of Economic Enterprise
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DEPARTMENT OF COMMERCE &

ECONOMIC DEVELOPMENT
DIVISION OF BANKING. SECURITIES. SMALL LOANS B CORPORATIONS POUCHD - JUNEAU 99511

January 26, 1978

Honorable C. V. "Chat"™ Chatterton
Alaska House of Representatives
Pouch V

Juneau, Alaska 99811

Dear Mr. Chatterton:

Re: Private Offering Exemption 45.55.140(b)(5)
Definition of Issuer 45.55.130(7)(B)

PROBLEM

In the recently changed private offering exemption, certain oil, gas and mining
programs were excluded from using this exemption because of a "peculiarity" in
the definition of an "issuer," AS 45.55.130(7)(B), which states that there 1is no
issuer in certain oil, gas and mining securities.

The intent of the private offering exemption legislation was not to exclude
these groups from having the availability of the exemption but rather to have
it apply to all types of private offerings.

PROPOSED SOLUTION

The problem lies not in the wording of AS 45.55.140(b) but 1in the archaic
definition of an "issuer" as found in AS 45.55.130(7)(B) and, specifically,
that part which states:

"(B) with respect to certificates of interest or participation in
oil, gas, or mining titles or leases or in payments out of production
under these titles or leases, there is not considered to be an
"issuer";"

This clause was contained in the original enactment of the Alaska Securities

Act of 1959 (406 ch. 198 SLA 1959) and was taken verbatim from the Uniform
Securities Act as approved by the National Conference of Commissioners on Uniform
State Law? and the American Bar Association in August of 1956. The original
drafter saw a possible problem with this language but felt that it could be

dealt with under the rulemaking authority of the Administrator (see Official

Code Comment. 1 CCH Blue Sky Law Reporter, 4931).
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The Draftmen®s Commentary to this problem states "..._the existing statutes
seem to have ignored the problem of determining who is the issuer of such

a security." After several futile attempts to draft a definition of "issuer"”
as applied to this type of "security,” it was concluded that the simplest
solution was to say that there is no "issuer™ at all. Loss and Cowett, Blue
Sky Law, 1958 Ed, 341.

What resulted because of the begging of this question in the original
Uniform Securities Act was that many states, and now even Alaska, have been
faced with problems of dealing with issuers who are statutorily "non-issuers."”
As a result, 35 states have changed this definition so that there 1is now
considered to be an issuer in these oil, gas and mining programs. Only 15
states, including Alaska, have failed to remedy this problem.

It is interesting to note that Alaska is the only Pacific Northwest state
to keep the old definition. The only other west coast state to maintain
it is Hawail.

RECOMMENDATION

I am attaching hereto, for your consideration, a proposed amendment to

AS 45.55.130(7)(B) which conforms to the definition now adopted by a majority
of states. This amendment will solve the problem by defining issuer in
certain oil, gas and mining programs and bring our uniform act into
uniformity.

I appr ciate the opportunity to express the division®s views on this
problem and remain at your disposal should you have any questions concerning
this recommendation or proposed action on it.

JJB/vala/3
cc: Lum Lovely
Alaska Miners Association
Alaska Geological Society
Alaska Association of Petroleum Landmen
Alaska Oil and Gas Association



AS 45.55.130(7)(B) is amended as follows:

(®)

with respect to certificates of interest or participation in
oil, gas or mining rights, titles or leases, issuer means the
owner of any such right, title or lease, who creates fractional
interest therein for the purposes of sale. [WITH RESPECT TO
CERTIFICATES OF INTEREST OR PARTICIPATION 1IN OIL, GAS, OR
MINING TITLES, OR LEASES OR IN PAYMENTS OUT OF PRODUCTION UNDER

THESE TITLES OR LEASES THERE IS NOT CONSIDERED TO BE ANY
"ISSUER" ;]



March 28, 1978

Mr. Richard D. Latham, Commissioner
Texas Board of Securities

P.0. Box 131 Capitol Station
Austin, Texas 78711

Dear Mr. Latham:

Re: 0il & Gas Exemption Questionnaire

Thank you for yoi memoandum of March 10, 1978 on a proposed oil and gas

rs- .

-as?

exemption. | appreciate the opportunity to comment on this important proposal.

Although we have attempted to respond to each of the questions posed, there
are some areas where the problems or implications are not entirely clear. I
suspect | am not alone in this regard, and | look forward to some enlighten—
ment in Washington at the spring meeting.

To preface may response, | feel that some type of exemption is in order, but
the type of exemption has a great bearing on the standards that should apply.
If the exemption is to be available to "sophisticated Investors"™ meaning

those with experience and knowledge in the industry then there probably

should be fewer restrictions. On the other hand, if wealth is the criteria or
the exemption takes the form of a "private offering"” exemption, then other
more stringent standards should apply.

I would also like to point out that the Alaska Securities Act (ASA) already
defines oil and gas interests, as well as mining interests as securities and
that ASA nlceady provides a private offering exemption under which certain of
these securities may be offered.

In addition, the Alaska Legislature is presently considering a further exemp—
tion for oil, gas nnd mining securities for those "in the business.”"™ | have
Included below excerpts from the Alaska Statutes as well as the proposed
legislation in hopes that these responses to the questions posed may be seen
in better context. Please note that the division is experiencing some minor
problems with present private offering exemption (AS 45.55.140(b)(5)) and will
attempt to tighten it up standards during the next legislative session after

I have had time to perfect the amendments. I am also willing to consider
amending ASA to encompass any exemption that may come out of this subcommit—
tee"s recommendations.
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The following are excerpts from the ASA.
AS 45.55.130(12) Definitions:

AS 45.55.130(12) " %ecurity* means... a certificate of interest or participa—
tion in an oil, gas, or raining title or lease or in payments out of produc—
tion under the title or lease; or in any sale of or indenture or bond or
contract for the conveyance of land or any interest in land;..."

AS 45.55.140 Exemptions:
AS 45.55.140(b)(5)(A)&(B). Sales by an lIssuer.

(b) The following transactions are exempted from [registration
under] this chapter...(5) sales by an issuer.

(A) to no more than 10 persons in this state other than those
designated in (4) of thi3 subsection [offer or sale to a bank, investment
company, institutional buyer, etc.] during a period of 12 consecutive months
whether or not the seller or any of the buyers is then present in thi3 state,
if

(i) no commission or other remuneration is paid or given
directly or indirectly for soliciting a prospective buyer in this state;

(ii) the total dollar amount invested during a period of 12
consecutive months does not exceed $100,000;

(ill) a legend is placed on the certificate or other document
evidencing ownership of the security, stating that the security is not
registered under this chapter and cannot be resold without registration
under this chapter or exemption from it;

(iv) offers are made without public solicitation or adver—
tisement; and

(v)the issuer files with the administrator a notice speci—
fying theissuer, the security to be sold and the terms of the offer at
least twodays before any sales are made;

(B) to no more than 25 persons in this state other than those
designated in (4) of this subsection during a period of 12 consecutive
months whether or not the seller or any of the buyers is then present in
this state, if

(i) the sales are made solely in this state;

(ii) before any sale, each prospective buyer is furnished
access tothe information that would be providedto a prospective buyer

in a registration under sec. 100 [basically the disclosure provisions of

ASA] of this chapter (which information shall be furnished to the admin—
istrator upon his request);



\%
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(iin) the total dollar amount invested during a period of 12
consecutive months does not exceed $500,000; 3 fﬂfKSt
= Jji

(iv) commissions or other remuneration meet the requirements
of this chapter and are made only to persons registered under sec. 40
this chapter;

(v) a legend is placed on the certificate or other document
evidencing ownership of the security, stating that the security is not
registered under this chapter and cannot be resold without registration
under this chapter or exemption from it;

<\ \8y n
(vi) the issuer obtains a signed agreement from the buyer
acknowledging that he is buying for investment purposes and that the
securities will not be refold without registration under this chapter; W
N _ _ o _ wfrse
(vii) offers are made without public solicitation or advertise- ¢
ment; and

(viii) the issuer files with the administrator a notice speci—
fying the issuer, the security to be offered, and the terms of the offer
at least two days before the offer is madej*"
<
AS 45.55.140(b)(17) Proposed Legislation:

AS 45.55.140(b) 1is amended by adding a new subparagraph to read:

"(17) offers or sales of certificates of interest or participation
in oil, gas, or mining rights, titles or leases, or in payments out of pro—
duction under such rights, titles or leases, if the purchasers:

(A) are or have been during the preceding two years engaged
primarily in the business of drilling for, mining, producing, or refining
oil, gas, or minerals; or

(B) have been found by the administrator upon written appli—
cation to be substantially engaged in the business of drilling for, mining,
producing, or refining oil, gas, or minerals so as not to require the pro—
tection provided by sec. 070 of this chapter; and

© for purposes of thiB exemption "engaged in the business
nieans demonstrable expertise and octivity by a person in the subject field of
endeavor and shall include oil, gas, and mining corporations or principles
but shall not Include individuals xdio are employed in the business.”

ee o<

With these considerations in view, | have the following responses to the
questions posed in your memorandum. Vs e
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Should an exemption for the sale of fractional interests in oil and
gas interests be accompanied by an amendment, if needed, to the
definition section of the respective Securities Act to include an
interest in an oil and gas lease, fee or title as being a security?
Yes, if there is to be an exemption, it should be related to the
definition of a security, Alaska*3 act already contains such
definition (see excerpt above).

Should such definition include "or mining” so as to include coal

leases and ai other raining offering?

As stated above, "mining" interests are already included in Alaska 3

definition, and the phrase should probably be included in the
exemption under consideration.

Should a limit be placed on the number of offers and/or sales which
can be made under the exemption? If the answer is "yes," what
number would be an appropriate maximum?

If the exemption is for the sophisticated investor, i.e., deals
between oil companies or mining companies, then probably no limits
need apply. IT aimed at "private offering” small deal3, then 1
suggest 20 offers and 10 sales would probably be adequate.

Should the exemption apply to offers and sales, or only to sales?
Refer to 3 above. It should apply to both offers and sales unless
the exemption is for sophisticated purchasers, e.g., major oil, gas,

mining companies, etc., in which case there probably should be no
limit.

If a maximum number is set, should it matrer where the purchasers
are from in counting to the maximum? In other words, would pur-
chasers from all jurisdictions be counted in reaching a maximum or

only those from the jurisdiction applying its law?
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The staff of the division has a difference of opinion on this
question. The staff feels if it is a sophisticated investor exemp—
tion, it does not natter where the investors come from to reach the
maximum. On a private offering type exemption, I"m inclined to
favor a maximum set by each state for sales within it3 jurisdiction
plus a maximum of the total number of offerings nationwide on the
theory there might be tighter control. That is, all X numbers in a
given jurisdiction Y with a total not to exceed Z for all jurisdic—
tions in order for an offering to be exempt in jurisdiction Y. |
hasten to point out, however, that it may be doubtful whether an
unscrupulous offeror would even disclose what activity went on in
other jurisdictions under this type of exemption.

Should there be a dollar limit to regulate the maximum sizeof the
offering? If a maximum should be set, what should it be?

For a "sophisticated”" offering probabl} no dollar restrictions need
apply. However, for a "private" offering type exemption, some
overall ceiling should be set. The current private offering exemp—
tion of ASA sets a ceiling of $100,000 interstate ~nd $500,000
intrastate (see AS 45.55.140 (b)(5) above).

Should there be a maximum or minimum limit set ontthe number of
well3 which could conceivably be drilled on the venture and/or
lease?

I am not aware of all the implications of this question, but it
seems that for a "sophisticated” offering, no limit need apply. 1
would be Interested in hearing from other states on this question.
The question might apply to a "private" type offering assuming that
ve could apply substantive standards to an exempt offering.

Should the number of leases within a single offering under the

exemption be limited to one? Should there by any limit?

Refer to 7 above.

Should there be a requirement that the lease be in the state in

which the offering is being made?
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This question connotes a strictly intrastate offering and would
probably be all right for a "noncontiguous" state like Alaska.
However, the question raises problems for some contiguous states
where leaseholds cross 3tate lines. The restriction is probably
not necessary for a sophisticated offering exemption, but, we would
favor it on a private offering exemption.

Should the exemption be limited to sales within a maximum period to
time, i.e., twelve months? If so, what would be an appropriate
period of time? -"rdgg
Yes, but 1 have two points here: if you mean an issuer or promoter
could avail himself of the exemption only once in a set period of

time, i.e., twelve months, then we would favor that limitation.
The question may be construed another way, 1i.e., should we restrict

the number of days in which the sale may take place? In this case
a shorter period probably should apply. Again note the distinction
between the two types of exemptions. I would not require a limitation

in deals where the purchase is a major oil, gas or mining company.
Should the number of times the exemption could be used by a single
issuer within a given period of time be restricted? If so, what
would be a reasonable restriction? Who or what is the issuer?

(See 10 above.) It is critical that a definition of who or what is
the issuer 1in any oil. and gas or mining security be carefully
worked out. Several states have attempted to define "issuer" Ji
this context, but there is no consensus. Hopefully this commiti.ee
can look at the several definitions and draft one that will be
acceptable to all.

Should there be any requirement that n filing be made with the
Securities Administrator either before or after the hearing (sale?)?
If n pre or post-filing requirement Lb desirable, what would be an
nppropriate time for such filing? How extensive should a filing
be?

For purpose of notification to the admlniatrator, even an exemption
for sophisticated Investors should have a pre-filing notice require—

ij-vi
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ment, perhaps 10 days. The extensiveness of the filing would be
different for the "sophisticated”" investor as opposed to a private
offering. At a minimum the issuer should furnish a description of
himself and an outline of the intended use of pn ceeds. Conflicts
of interest should be disclosed. If the notice to the administrator
is in the form of post-filing, the fact that salesmen were re—
ceiving commissions or some similar type of remuneration would also
have a bearing on the extensiveness of the filing notice. Some
consideration could be given to a post effective sales report,

e.g., names, addresses, amounts of sale. This report would then
close out the State ® exemption file.

Should the exemption be from the securities registration and dealer
licensing requirements, or only an exemption from securities reg—

istration requirements?

Both.
IT the exemption is from both securities registration and dealer
licensing provisions, should any standard of exemption o~ different

if sales are made through a registered dealer?

Again, the answer to this question depends on what type of exemp—
tion evolves from this questionnaire. Generally 1| favor no differ—
ence in the standard of the exemption whether made through a regis—
tered dealer or not. I think sales through registered dealers
should, in fact, be encouraged, because of the additional regula—
tory control that the administrator has with a registered dealer.

Should any form of advertising bu allowed? If so, what kind?

I would oppose advertising.

Should an organized sale effort and/or commissions be allowed?

In my view, the answer here depends on the definition of "organized
anle effort." If it were to include newspaper advertising, "educa—

tional"” seminars, etc., | am opposed. If the program were to
include a telephone solicitation program (a rifle approach to a

selected class of Individuals as opposed to a shotgun approach), 1
think the sales effort could be allowed. I believe there will have
to be some consideration given to commissions to registered broker

/dealers, and agents who might sell one of these exempt offerings.
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I do not believe we want to be in a position of precluding sales by
registered people because we allow no 9ales commission. Perhaps,
commissions or other nemuneration should be allowed only to regis—
tered broker/dealers or agents to encourage sales through them.
Should there be any restriction on the form of contract (contact)

(?) made with the prospective investors? 1i.e., restrictions on the

use of the telephone or mail solicitation.
b |

The answer is, yes, for both telephone and mail solicitation.
Refer to 16 above.

Should the exemption limit the type of person to which an offering
can be made? i.e., offers to "Zophisticated” investors. If so,

what is a "sophisticated" investor?

The sophisticated Investor can be considered from two aspects, as 1

noted in the opening paragraphs. If he has a technical expertise
in the field, the requirements for the exemption should be very
few. If h13 "sophistication™ is limited to the existence of his

own personal wealth with the assumption that he can or will obtain
expert advice, the restrictions should be much more extensive. We
have the rule 146 problem now with offeree-representatives. It
would be even more nccute in this area because, while people with
wealth usually know or have an accountant who can look at the
figures, they do not have such ready access to a geologist. |
would consider an exemption for deals between oil companies and/or
mining companies 1in the business to be the sophisticated for pur—
pose of this exemption. It is not going to be easy to define
"sophisticated."”

Should nubile solicitation be prohibited? What is public solici—
tation?

Public solicitation should be prohibited, assuming "public solici—
tation” means use of the media, education programs (seminars), mass
mailings or mass telephone solicitations.

Should a disclosure be required? |IlI: a disclosure document is to be

required, what type of financing statements should he required?
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A disclosure document should be required. The financial statement
of any of the offerors (issuers) whose financial situation will
have some bearing on the success of the program should be required.
If the program seller is acting merely as a broker, it would not
seem that his financials would be necessary. In other words, - L
financials of all parties involved in a proposed development aspect
should be furnished. Here again one is faced with the basic ques—
tion of just how many substantive requirements can or should be
impose on an exempt offering. The same applies to 21 below.

Should the promoter ™ contribution to the project and/or the amount
of income listrJbution the promoter may receive in any way be
controlled? i.e., should the promoter be required to make some
minimum investment or be entitled to benefit in any way from the
offering before the investor receives a partial or 100% return?
Again, 1if the purchaser is 7Sophisticated” in the sense that he has
expertise in the area, | am not concerned about the promoters
contribution or the income distribution. If the Investors are not
sophisticated, | suggest that we look to the Mid-west Oil and Gas
Guidelines for standards.

Should the exemption for the sale of fractional interest in oil and
gas leases tie Into any other exemptions existing within the law?
i.e., some jurisdictions exempt sales made to registered dealers,
financial institutions, etc.

I believe some of these programs would already come under existing
Alaska exemptions (AS 45.55,140(b)(5) and AS 45.55.140(b)(4)) and
see no problem with an issuer or offeror having an exemption under
more than one statute unless, of course, he would attempt to make
them cumulative.

Should there be any special exemption for sales to persons who are
"in the oil business?"

I think there should be and, in fact, through these questions, have
had this in mind in commenting on a proposed sophisticated investor
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exemption. I am referring here, primarily, to oil, gas, or raining
companies doing business with one another or with individuals who
are demonstrably and actively in the business. Please refer to the
proposed legislation at the beginning of this memorandum.. This
exemption wa3 not introduced by our division but we are following
it with interest and have®"suggested the language dealing with
definition of "engaged in the business."”
Should the exemption be dovetailed into the existing NASAA guide—
lines for the sale of oil and gas interests? i.e., would it be
1 m
desirable to use the existing guidelines, with modifications de—
signed to account for the differences between the sale of frac—
tional interests and the sale of limited partnership interests so
that exemption offerings and registered offerings would not be
interpreted from different viewpoints.
This may be a good point of discussion, but it does raise the
problem of extending substantive requirements into an exempt area.
What are the specific characteristics of fractional, undivided,
participating working interests in oil and gas leases and/or wells
that require special legislation to provide a workable exemption
from registration and/or dealer licensing?
I do not know enough about the "specific characteristics”™ to suggest
remedial legislation. We do not want an exemption that will invite
the Schedule "D" operators into Alaska.
How many inquiries and/or. complaints from the oil and gas industry
has your agency received in the last three years indicating that
the oil and gas Industry in general and/or specific offerors of

securities were in any way suffering from current law regarding the

sale of fractional working interests in oil and gas leases?
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Perhaps 8 or 10 inquiries from Rule 146 offerors and some Schedule

"D" promoters. In each case, because sales commissions were envi—
sioned, registration by qualification has been required under ASA,

They do not usually complain - they just go away.

27. What are the specific problems which have been perceived in your
jurisdiction with the sale of fractional interest in oil and gas
leases? Would the end result of this project, if successful

relieve those current problems, and, if so, how?

We would like to permit the local oil and gas leaseholder who has
no intention of developing his lease, to sell to oil companies who
are willing to buy up the leases and develop them. We would like
to keep control of the Rule 146 offerings and the Schedule "D"
offerings. We have not experienced too many complaints 1in this
area. The only security problems we have had with leases are the
sales of them by people who did not own them.

Alaska like every other state, is plagued by the occasional Schedule
"D?”offering mailed into the state. However, when these come to

the division®s attention, a C&D i3 issued. The division has had

not success with rescission in these instances.

I hope a uniform exemption can be worked out, and (assuming it is) adopted by
a number of jurisdictions. It will probably solve some of the problems. At
least | hope we will not create more than x% can solve.

Some considerations should be given to the administrator ™ right to deny or
revoke exemptions, particularly, if we are going to impose substantive re—
quirements on this type of an exemption. The Uniform Securities Act permits
denial of exemption and provides for a hearing process. It is suggested that
this committee consider regulations for standards upon \jhich denial can be

based.

I look forx«/ard to an interesting meeting in Washington next month.

JIB/s.1p20KI-14

cc: Paul Blatt
Bruce Day
Dwight Keen
Barry Lake
John R. Larson
Ar.ly Richau
A. M. Swarthout
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March 15, 1973

Mr. Lum Lovely

Geologist

P.0O. Box 99

Anchorage, Alaska 99510

Dear Mr. Lovely:

I have just received your letter of March 11, 1978 concerning HB 786,
a bill which would amend the Alaska Securities Act. This letter is
to confirm our telephone conversation of today on this subject.

Pursuant to that telephone conversation, please find enclosed a copy

of a questionnaire that | have been asked to complete concerning

the possibility of North American Securities Administration Association
adopting a "uniform exemption for the sale of fractional interests in

oil and gas leases.” Would you please fill it out and return it to me

so that the NASAA Oil and Gas Subcommittee >72 may consider your comments.

Because of the issues that are raised in the questionnaire and because

of the potential for abuse of the proposed Sec. 45.55.140(b)(17) exemption
from regi:tration by unscrupulous persons dealing in oil and gas leases,

I am extremely reluctant to endorse the proposed section 2 of the bill

at this time, 1i.e., providing for Sec. 45.55.140(b)(17). The Alaska
Securities Act is based on a uniform act, and | believe that it would be
prudent to wait at least until the next legislative session to consider

an explicit exemption 1in the oil and gas area. In the meantime, I shall
be working with other members of the NASAA subcommittee to come to a con-—
sensus on this issue.

0f course, Sec. 1 of the bill would repeal AS 45.55.130(7)(B) and thereby
allow you to take advantage of the private offering exemption found at
AS 45.55.140(b)(5).

Thank you for your interest in this matter.

cc: C. V. Chatterton
Joseph L. Orsini
Joseph McKinnon
Alaska Miners Association
Alaska Oil and Gas Association
Association of Petroleum Landmen



LUM LOVELY Geologist

P.0. BOX 99 . ANCHORAGE . ALASKA . 99510
OIL, GAS & MINERAL PROPERTIES

February 27, 1978

Mr. Julius J. Brecht, Director

Division of Banking, Securities and Corporations
Department of Commerce and Economic Development
Pouch

Juneau, Alaska 99811

Re: Proposed Substitute for House Bill No. 786
Amendments to Alaska Securities Act of 1959

Dear Mr. Brecht:

In reference to the three-way telephone conference of February 22,
1978, in which you, Securities Examiner James L. Thompson and 1 discussed
the merits and demerits of certain proposed amendments to the Alaska Sec—
urities Act of 1959, I am in complete agreement with Mr. Thompson®s sug—
gestion that the "private offering" exemption, AS 45.55.140(b)(5), can
quite readily be expanded to co”er both whole and fractional oil, gas,
and mineral interests by the simple expedient of dropping AS 45.55.130(7)(B)
from the current definition of "issuer™. I also agree with you that a
"sophisticated purchaser"” exemption, similar to the one which the State of
California adopted in 1963, would expedite dealings with oil and mining
companies (where dollar amounts larger than those specified in the current
"private offering"” exemption are involved) while at the same time maintain—
ing protection for unsophisticated investors.

A simple repeal of AS 45.55.130(7)(B) is, of course, all that is needed
to bring about automatic expansion of the "private offering”™ exemption to
include whole as well as fractional oil and gas interests. In the case of
the "sophisticated purchaser"” exemption which you proposed in your letter of
February 10, 1978, however, a few minor changes in your suggested wording
appears necessary in order to conform the exemption more closely to the
statutory definition of "security"™ and to expand it to cover sales of
mineral interests as well as oil and gas interests.

I learned from you for the first time during our Lelephone conversation
that your proposed amendment to AS 45.55.130(7)(B), which you sent to Rep—
resentative "Chat" Chatterton along with your letter of January 26, 1978,
has been submitted to the legislature as House Bill No. 786 and that it now
resides in the House Commerce Committee where it will be given further con—
sideration in hearings two to three weeks from now. By copy of this letter,
i imi asking Committee Chairman Joseph 11. McKinnon to notify me a few days
111 advance of such hearings in order that 1 might have an opportunity ftc.
testify. Meanwhile, 1in light of the foregoing observations, 1 respectfully
suggest that the present wording of HB-786 be deleted in its entirety, and
that new wording be substituted in lieu thereof, as follows:

OREDIcfert ft UGN 6 Acary S <P A Ao (L » P 100 274881
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Sectionl. AS 45.55.130(7)(B) is repealed.

* Section2.AS 45.55.140(b) 1is amended by adding a newsubpara—
graph (17) to read:

(17) offers or sales of certificates of interest or
participation in oil, gas, or mining rights, titles or leases,
or in payments out of production under such rights, titles or
leases, if all of the purchasers:

(A) are and have been during the preceding two
years engaged primarily in the business of exploring
for, producing, extracting, or refining oil, gas, or
minerals, or

(B) are persons described in clause (4) of sub-—
division (b) of this section, or

(C) have been found by the commissioner upon written
application to be substantially engaged in the business
of exploring for, producing, extracting, or refining oil,
gas, or minerals so as not to require the protection pro—
vided by Section 070 of this chapter.

For the sake of uniformity and clarity in drafting the foregoing
proposal, 1 have adopted the syntax and some of the language of Calif—
ornia"s aforementioned "sophisticated purchaser™ amendment of 1963 (see
Cal. Corp. Code Ann., 825102(j))- Like the California statute, for ex—
ample, the foregoing proposal covers both offers and sales, and it con—
forms to the statutory definition of "security"” in both California and
Alaska in its coverage of "certificates of interest or participation” in
oil, gas, and mining rights, titles, or leases and in "payments out of
production"”™ under such rights, titles, or leases (see AS 45.55.130(12)
and Cal. Corp. Code Ann., 825019).

By way of comparison, your proposal of February 10, 1978, fails to
cover offers, and does not exempt sales of mining interests or production
payments. Accordingly, it is neither uniform with the California code
nor does it conform with the definition of "security"” as used throughout
the Alaska Securities Act.

In further comparing our respective proposals, mine substitutes
"exploration for™ in place of your (and California®s) "drilling for", in
order to cover geophysical activities which are just as important (and
often as costly) as drilling in the overall search for oil, gas, and
minerals; it utilizes the word "minerals™ instead of your "mining inter—
ests”™ in subparts (A) and (C) for grammatical reasons; it adds the word
"extraction" to subparts (A) and (C) to cover mining operations; and,
finally, like the California statute, subpart (B) of my proposal covers
sophisticated purchasers such as banks, savings institutions, trust com—
panies, 1insurance companies, etc., whereas subpart (b) of your proposal

covers investment companies only.
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As a result of our aforementioned telephone conversation and your
letter of January 26, 1978, to Rep. "Chat" Chatterton, 1 know how im—
portant it is to both you and Mr. Thompson that we "bring our uniform
act into uniformity”, not only with the laws of other states but to the
corpus of Alaska®"s own Securities Act as well. I believe my foregoing
proposal accomplishes this end. Accordingly, by copy of this letter, |
am asking House Commerce Committee member "Chat"™ Chatterton to submit
my proposal as a committee substitute for currently pending House Bill 786.
A copy of my proposal is herewith enclosed in suggested bill format for
the House. By copy of this letter I|I_am also asking that Senator Joe Or-
sini introduce a similar bill in the Senate.

I wish to take this opportunity to express my thanks to you and Mr.
Thompson for the many helpful suggestions which you offered during our
aforementioned telephone conversation of February 22, 1978. Hopefully,
with your continued cooperation, current conflicts in the Alaska Securities
Act can be reconciled to everyone"s satisfaction before the end of the
current legislative session.

Very truly yours,

Enel.

Copies to: Rep. C. V. Chatterton, Sen. Joseph L. Orsini, Alaska Miners
Association, Alaska Association of Petroleum Landmen, Alaska
Oil and Gas Association, and Alaska Geological Society (please
note Alaska Geological Society"s mailing address has changed
to P. 0. Box 1515, Anchorage, Alaska 99510). Also Rep. Joseph
Il. McKinnon.



IlUM LOVELY, Geologist

1016 W. 6th Ave., Suite 440
P.0. Box 99 Anchorage, Alaska 99501

Ph 19071277-1551
, , _ Anchorage, Alaska 99510 one
Qil, Gas &Mineral Properties

March 21, 1978

The Hon. Joseph H. McKinnon, Chairman
House Commerce Committee

Alaska House of Representatives

Pouch V

Juneau, Alaska 99811

Re: House Bill 786

Dear Mr. McKinnon:

As an addendum to testimony which 1 presented to your committee at a
hearing held in Juneau on March 20, 1978, | wish to stress here that neither
section of my proposed two-section Substitute For House Bill 786 ( copy at—
tached) need be considered or enacted jointly with the other, inasmuch as
each section stands separately on its otto resoective merits. Accordingly,

Il _urge you to make every effort possible to enact Section jt ojf m£ proposal,

even if you should fail to gain legislative support for my somewhat contro—
versial Section #2.

Section //l, of course, is a simple one-line repealer designed strictly
as a housekeeping measure to restore original legislative intent to last
year®"s repeal and re-enactment of AS 45.55.140(b)(5). As you know, this

Brecht, author of the administration®s original version of House Bill 786
which now resides in your committee.

I wish to thank you for notifying me of the aforementioned hearing in
order that I might have an opportunity to present my views to your committee
in person. Your continued cooperation in keeping me informed with respect
to the progress of House Bill 786 will of course be greatly appreciated.

Sincerely,

Encl.
Copy: Mr. Julius J. Brecht
Rep. C. V. Chatterton
Sen. Joseph L. Orsini
Alaska Miners Association
Alaska Geological Society
Alaska 0Oil and Gas Association
Alaska Association of Petroleum Landmen
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March 21, 1978

The Hon. C. V. Chatterton
Alaska House of Representatives
Pouch V

Juneau, Alaska 99811

Re: House Bill 786
Dear "Chat":

As you know, groups of oil companies often join together
for the purpose of drilling exploratory wells. Sometimes they
go the full partnership or joint venture route where all parties
have a direct say in all operations. At other times, however,
they prefer the limited partnership route which takes oper—
ational control away from the investing companies (limited part-
ners), but protects them™with limited legal and financial lia—
bility. The General Partner in a limited partnership has full
and complete operational control but, in exchange therefor, he
must assume the burden of unlimited liability.

I"m sure Gene Wiles will confirm for you that limited part—
nerships are classified as "investment contracts" under most
securities laws (including Alaska®"s) and, as such, they are sub-—
ject to registration under such laws. If Section //2 of my pro—
posed substitute for House Bill 786 is not enacted, of course,
all such ventures involving more than half-a-million dollars here
in Alaska must be fully registered under the Alaska Securities
Act, even if all of the partners (both general and limited) are
oil companies which need no protection under Section 70 of the
Act. No wells are being drilled in Alaska these days, of course,
for less than $500 thousand.

The foregoing example 1is only one of many which could require
needless securities registrations by sophisticated oil companies.
Such ludicrous registration could become commonplace here in Al —
aska, of course, if an appropriate exemption is not provided soon.
I therefore urge you to "har.g in there" in defense of Section H2
of my proposed substitute for House Bill 786.

If my proposal is enacted, of course, you will be doing every—
one a favor. You will at the same time be eliminating needless
registration by oil companies while eliminating needless adminis—
trative work on the part of the State. God knows, the oil com—
panies and the State have enough to do already without taking on
the burden of a ludicrous charade of needless securities regis-
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trations as well.

I leave it in your persuasive good hands, Chat. Your
efforts in behalf of my proposed bill will be greatly apprec—
iated.

Sincerely

L. C. LOVELY, JR

Copy: Julius J. Brecht
Joseph H. McKinnon
Joseph Orsini
Alaska Miners Association
Alaska Geological Society
Alaska Oil and Gas Associaticn
Alaska Association of Petroleum Landmen
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MEMORANDUM IN SUPPORT OF M ff

This bill would modernize the Standard Valuation and Nonforfeiture
Laws (1) to add a new nonforfeitue law for individual deferred annuities, 5 ¢o -1(,
(2) to increase statutory interest rate assumptions in the Standard Valu—f)*/| ?#Z'[ 7,[ A
ation and Nonforfeiture Laws for newly purchased life insurance and an- !
nuities to reflect changes in the level of life insurance company interest
earnings that have occurred since the law was last updated and to reflect
the uses of particular statutory interest assumptions, (3) to increase the /0O .,*
maximum permissible age setback for females in the Standard Valuation
and Nonforfeiture Laws for life insurance from three years to six years,
(4) to define the Commissioners Annuity Reserve Valuation Mcthocfj (5)
to modify the Commissioners Reserve Valuation Method for policies under P*
which the gross premium actually payable is less than the valuation net
premium and (6) to replace the mortality tables used for valuing annuities » ~ 7
with new tables reflecting changes in annuitant mortality. The bill is part

of a nationwide program a'dopted by the National Association of Insurance

Commissioners.



The Standard Nonforfeiture Lav/ for Individual Deferred Annuities
sets fovLlh the minimum nonforfeiture values that must be made available as
paid-up annuily or, if applicable, cash surrender benefits to individual de-

. -, AN
for red annuity contract purchasers who cease paying considerati;ns prior
to maturity of their contracts. For many years, only a handful of states
have had annuity nonforfeiture laws which approximated these minimum re-
quircments. Recent rises in interest earnings that insurers are able to
credit on individual deferred annuities and favorable tax treatment under
the Employee Rctircmcnt Income Security Act of 1974 have stimulated sales

of individual deferred annuities and created a much greater need for

standard legislation to establish minimum nonforfeiture values for these

products. The bill would enact the NAIC Standard Nonforfeiture Law for In-
dividual Deferred Annuities in the Standard Valuation and Nonforfeiture Laws.
Increase in Statutory’lnterest Assumptions in the. Standard Valuation
* and Nonforfeiture Laws for Newly Purchased Life Insurance and Annuities
' The Standard Valuation Law sets forth the minimum reserves that
.an insurance company must maintain for a block of business. The need for
* keeping this law up-to-date is most dramatically illustrated in the case of
single premium immediate individual annuities and group annuities. In
order to be competitive, companies set the purchase price for such an-
nuities \ising the current rate of return that they obtain from new invest-

mcnls. The average yield on new fixcd-incomc investments by 60 life



insurance companies accounting for about 65% of life insurance company
assets was 9. 08% in 1974, 9. 87% in 1975, and 9. 73% in 1976. The current
law, however, requires companies to set up reserves considerably in excess
of the funds actually received as premiums for annuities because the valu-
ation law prescribes a 3 1/2% interest rate to be used to compute minimum re-
serves. Unless this rate is changed, companies will be faced with the al-

ternative of eithe r increasing the premiums charged for annuities or limiting

or stopping the sale of annuities.

The effect of requiring reserves to be established on an unrcalisti-
cally low valuation interest rate can be illustrated by the following example
Suppose a company agrees to guarantee the payment of $1000 at the end of
one year in return for the payment of a specified premium at the beginning
of the year. |If the company is able to invest the premiums received to
yield 9%, it-only has to charge $1000 * 1. 09 or $917.43 as the premium.
But the current valuation law requires the reserves to be established on the
assumption that the investments will yield only 3 1/2%, rather than the 9% at
which the funds arc actually invested. This requires a reserve in the
-amount of $1000 + 1. 035 or $966. 18, which is $48.75 more than the actual

premium received. This difference can only be taken out of the company's
o #

Gurplus.

Since most annuities continue in force for more than one year after

the premium is received, the effect of the difference between the actual



intercut rate earned and the -statutory interest rate assumption produces an
even grealnr drain on surplus. An example of the surplus drain caused by
requiring overly conservative reserve interest assumptions in the face of
higher investment yields and competitive pricing can be illustrated by a
comparison of net single premiums for a life annuity of $100 per month to

a male aged 65 computed on the basis of the 1971 Group Annuity Mortality
Table and an interest rate close to what insurers are currently using to price
group annuities with the statutory reserve requirements. The net single pre-
mium for such an annuity calculated on the basis of the 1971 GAM and 9*
interest, which is representative of interest rates currently used in deter-
mining group annuity benefits, is $9,205. However, the required reserves
for this annuity calculated on the basis of the current minimum reserve basis
of 3 1/2% interest and the Group Annuity Mortality Table for 1951 is $12, 760
or 39% more than the net premium.used in pricing the benefit.

A similar calculation can be made for a life annuity of $100 per month
commencing at age 65 for a male now aged 55, which is a typical weighted
average age in the case of annuities sold to fund terminating pension plans.

In this case the net premium based on 9% interest and the 71 GAM Table is
$3, 409 while the required reserve based on 3 1/2% interest and the Group
Annuity Mortality Table for 1951 is $7,740. Thus, an additional 127% above
the net premium used in pricing the benefit must be established as reserves.
Similar surplus drains arise from the sale of other life insurance and annuity
products but arc not as extreme because prices for these products reflect

both current and expected future yields on life insurer's investments.



To reduce drains in. surplus and to give life insurance companies the
flexibility to offer lower priced p'roducts with lower nonforfeiture values and
rcservcs”/the bill would increase the statutory valuation interest rate assump
tions for group annuities and for single premium individual immediate annu- f
ities from 3 1/2% to 7 1/2%yd">r single premium life insurance and for single?~n 2
premium individual deferred annuity contracts from 3 1/2% to 5 |/2#/and forj £
all other life insurance policies and all other individual deferred annuity con

7T H# -1/,
tracts from 3 1/2% to 4 1/2%/and would increase the statutory nonforfeitiure(//\ A
interest rate assumptions for single premium life and endowment insurance 1 | 1
from 3 1/2% to 6 1/2"fnd for all life insurance from 3 1/2% to 5 1/2%
statutory valuation interest rate assumptions vary depending upon the type of
product with which they are used so as to reflect the degree of investment risk/
and hence the need for greater or lesser conservatism in minimum reserve | .%
standards. The statutory nonforfeiture interest rate assumptions are higher\
than the statutory valuation interest rate assumptions since the Standard NonforX""
feiturc Law is not a solvency test and minimum nonforfeiture standards should IA 5
be based upon interest assumptions that are closer to those used in product o
pricing. v

Increase in Maximum Permissible Age Setback For Females

O0P"!

The bill would rccogniec the increase in longevity of women relative to
. . . o . 0
that of men by increasing the maximum permissible age setback used in calcu-
lating life insurance minimum nonforfeiture values and reserves from three to
six years. As with the increase in statutory interest rate assumptions, such
an increase in the maximum permissible age setback would give insurers the

flexibility to offer women lower priced life insurance products with lower non-

forfeiture values and reserves.



Definition of the Commis siono rs Annuity Rj-sorvo Valuation Method A
The Commissioners Reserve Valuation Method is that portion of the
Standard Valuation Lav/which describes the procedure for computing mini-
mum reserve standards using the statutory valuation interest rate and mor-
tality assumptions. The application of this method to annuity contracts has
never been clearly defined with the result that some insurers have failed
to take into account all promised contractual benefits in calculating mini-
mum reserve standards for some types of individual deferred annuity con-
tracts and have hot established adequate reserves for these benefits. The
bill adds a definition of the Commissioners Annuity Reserve Valuation
Method to the Standard Valuation Law to clarify the procedure to be used
in calculating minimum reserve standards for individual deferred annuity
contracts.
Modification of the Commissioners Reserve Valuation

Method For Policies Under Which the Gross Premium Is ©/>
Less Than the Valuation Net Prem ium .

The Standard Valuation Law requires an insurer to establish addi-
tional reserves called "deficiency reserves" whenever the gross premium
actually payable under a policy is less than the valuation net premium used
in.computing the policy reserve. The effect of this requirement is to force

1 . "
insurers to hold larger deficiency reserves if they choose to strengthen
basic policy reserves. The combined increase in both basic policy re-
serves and deficiency'reserves may-deter many companies from strengthen
ihg reserves when it would be appropriate. The bill would modify the com-

missioners reserve valuation method to make it possible for companies to

strengthen basic policy reserves without having to )old higher deficiency



New Mortality Tables
Concurrently with increasing the interest rates in the Standard
Laws, the bill would require companies to use the new 1971 Individual and
Group Annuity Mortality Tables in place of the older 1937 Standard Annuity
Mortality Table, the Annuity Mortality Table for 1949, and the Group An-
nuity Mortality Table for 1951.
Nationwide Prop ram
These proposed changes were approved by the National Association of
Insurance Commissioners at its meetings in December 1972 and December
1976 for nationwide enactment. All of the states except Maryland have adopted
the 1972 changes. Twelve states adopted the 1976 chages in 1977 and it is
probable that additional states will act in 1978. If this legislation is not en-
acted in Alaska, lower cost, life insurance policies will not be available in
Alaska, and Alaska citizens will not have the. protection of the new nonforfei-

ture law for individual deferred annuities.
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Dear Representative MeKinnon,
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CS-B 86
Abill for an Act entitled: "An Act relating to electrical safety"
* Section 1 A1860.530 through AS 18.60.600 are repealed.

* Section 2 AS0840 "Article” is ammended by adding a rew section to- read:
4 Electrical safety (Sections (8 "0S00 - 0840.390)
5 Electrical inspectors (Sections 08.40.400 - 0840.410)

* Section 3 A5 0840 is anmended by adding Article 4
AS 0840 Article 4 Electrical safety

A DIVISION OF ALASKA PROTECTION SERVICES, INC.



Section

J0 Mnimm electrical standards

30 State, Borough and Cit?]/ electrical codes
30 Povers and duties of the Board

30 Powers and duties of the Department
30 Delegation of authority

30 Inspection fees

30 Enforcement of compliance

310 Scope of work covered

3 Penalty for violations

30 Definitions

Sec08.40.00 Mnimum electrical standards.
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Sec 08.40.340 Delegation of authority.
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Sec 0840.350  Inspection fees.
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Sec 0840.370 Scope of work covered.
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Sec 0840390 Definitions.

In Article 4of this chapter:

"Board" means the Board of Electrical Examiners.

"Department” means the Department of Labor.
"Conmissioner” means the Conmissioner of the Department of Labor.
"Electrical Wiring" see Sec 200.(3) of this chapter.

Section 4. A5 0840 is ammencko adqu Article 5
AS 0840 Article 5 Electrical inspectors
Section 400 License required
Section 410 Violation of chapter

Sec 0840400 License requwed "
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Section 5 AS 0840190 IS amenced to read:
Sec 0840190 Exclusions
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* Section 6. AS 08.40.200 is ammended to read:

Sec 0840200 Definitions. |
A used In Articles 1, 2and 3 of this chapter
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Please let us know when vie can be of assistance to you.

cc.  The Honorable Fred Broan
The Honorable Bob Bradley
The Honorable Charles Parr
The Honorable Larry Carpenter
lhe Honorable C V[ Chatterton
The Honorable Joe Hayes
J. Armstrong o \{A

J. Kornfeind - NEA
S. Axtrew - Dept of Gommerce
Hon MiCaula
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LEGISLATIVE AHFAIRS ACENCY

MEMORANDUM May 1, 1973

SUBJECT: Suggestions relating to medicine and hospitals
TO: Representative Joseph H. McKinnon

FROM: Billy G. Berrier, Director
Division of Legal Services

To confirm our conversation, it appears a misunderstanding
of the Warren suggestions arose. We entered work orders for
bill preparation prematurely.

We have examined those areas the committee decreed we check,
and have found that the subject matter is covered in existing
law, or would have serious constitutional and practical
problems except in the area of composition of the State
Medical Board. We have therefore prepared a work draft on
that subject, which is enclosed, and have cancelled the
remainder of the work orders 5415 through 5422,

BGB:hjd

Enclosure
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These principles are intended to aid physicians individually and collectively
in maintaining a high level of ethical conduct. They are not laws but standards
by which a physician may determine the propriety of his conduct in his rela-
tionship with patients, with colleagues, with members of allied professions,
and with the public.

SEsrn- i i

The principal objective of the medical profession is to render service to
humanity with full respect for the dignity of man. Physicians should merit
ihc confidence of patients entrusted to their care, rendering h each a full

measure of service and devotion.

orrcrr-j-i o

Physicians should strive continually to improve medical knowledgeland skill,
and should make available to their patients and colleagues the benefi ;of their
professional attainments.

WL.r\jlfJ Lrw;iJ o"
A physician-should practice a method of healing founded on a scientific
basis; and he should not voluntarily associate professionally with anyone who

violates this principle.

v

‘flic medical profession should safeguard the public: and itself against physi-
cians deficient in moral character or professional competence. Physicians
should observe! all laws, uphold the dignify and honor of the profession and
accept its self-imposed disciplines. They should expose, without, hesitation,
illegal or unethical conduct of fellow members of the profession.

ewrtnrt ft;

A physician may choose* whom he will serve. Tn an emergency, however, he
should render service to the host..of his ability. Having undertaken the care
of a patient, he may not neglect him; and unless he has been discharged he

Vi
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OBJECTIONS TO MALPRACTICE BILL

1. A 90 day freeze issue:

The underlying presumption is that a 90-day

freeze will result in some exchange of information between
the representatives of the injured party and the physician
involved. This presumption is erroneous. Extensive experience

in the field of malpractice litigation has shown that in spite
of repeated attempts by the attorneys and injured parties
involved to discuss the presence or absence of a malpractice
action, and a medical records treatment and reasons for same
involved therein by physician, instituted by the attorneys arid
injured parties, have inevitably met with a refusal to discuss
theissue, to reveal any medical treatment or in any way to
attempt to resolve the question amiably without the necessity
of filing a formal malpractice action. It is incredibly naive
to presume that the granting of a 90-day freeze would in any way
alter this response in the medical community.

2. The medical community's definition of malpractice

is not that required under the law. The legal definition of
m alpractice is nothing more nor less than negligent conduct
resulting in the injury to an innocent party. The medical

community definition of malpractice is a willful and wanton
disregard for the safety of the patient. The standard or test
that the medical community applies in defining a doctor's
conduct as being either malpractice or not is not the test for
negligence (malpractice), but is rather the test for an action
which would support punitive damages. It is the reckless
indifference or a willful or wanton disregard for the safety of
the patient. While it is true that conduct which would meet
the medical community's standard would certainly be more than
enough to justify successful malpractice action, the true test
under the law is much less than that which the medical community
views as required to sustain a malpractice action.

This distinction between the two tests w ill carry over
to any medical board, to any doctor's willingness to discuss a
m alpractice action, to any vehicle which is set up which would
remain in the control or under the direction of the medical
community. It is clearly the position of the medical community
that they are not responsible for negligent conduct. Just why
a medical practitioner should not be held responsible for injury
inflicted by his negligence, while members of any other profession,
occupation or walk of life are required (and rightly so), to pay
for injuries inflicted by negligent conduct, is something that
has never been justified, nor can | conceive of any possibility of
such justification in the future.

3. The medical profession in its campaign for the
passage of the initial malpractice b ill, including MICA, was
perfectly willing to place the safety and well being of their
patients in jeopardy; threatened the representatives of the people
in this State with a cessation of medical care and a mass exodus
from the State. Nov/, in the guise of seeking some relief from
what the doctors view to be a great evil of the required coverage
of MICA, the doctors wish to remove those reasonable risks from
the insurance pool and leave the State of Alaska in the position
of insuring those physicians who are incapable of acquiring
privately funded malpractice insurance. The justification for
this is that certain forms of medical practice comprise a
"high risk" form of practice and that adequate insurance coverage
is not available.



4, "High risk" defined.

The high risk forms of medical practice

(i.e., heart surgery, thoracic surgery, anasthesiology, etc.)
are areas in which a successful malpractice action is an
extremely difficult case to prove. If the type of medical

treatment carries a high risk of injury to the patient as a
direct result of the type of practice involved, it follows
that the mere existence of the injury is no evidence of the
existence of negligence. To contend that merely because there
is a high risk of injury to a given type of medical treatment
results in a high incidence of successful malpractice actions
is simply not true. The key tc malpractice litigation is the
presence or absence of the negligent conduct on the part of
the treating physician. The mere fact, standing alone, that
an injury has resulted from treatment is no proof of the
presence of negligent conduct. It is only when a specific
surgical procedure or the specific treatment (or absence of
same) is established and established through competent medical
testimony, that the presence or absence of negligence can be
assessed.
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Thank you for your consideration of this matter.

Sincerely,
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LAW OFFICES

Kelly S Luce

A PROFESSIONAL CORPORATION

K.ENAI OFFICE
BERNARD P. KELLY 1015 WEST SEVENTH AVENUE

L.AMES LUCE
ANCHORAGE,ALASKA 9950/ HIGHLAND BUILDING
P.0.BOX 3762

(907) 279-9571 KENAI, ALASKA 99611

March 23, 1978

Representative Joseph H. McKinnon
Chairman, House Commerce Committee
Pouch V, State Capitol

Juneau, Alaska 99811

RE: Pending Medical Malpractice
Legislation

Dear Representative McKinnon:

It is my understanding that a Senate B ill referred to your
committee for house action dealing wiLh the subject of medical
m alpractice, contains therein a provision which would require
notification to a doctor 90 days prior to the time when suit
might be initiated against him. While | am certain that there
can be argument presented that such a requirement would enable
a physician to contact his insurance carrier in order to attempt
to resolve the matter prior to litigation, such procedures, if
they may be profitably pursued, are now a rather uniform procedure
amongst those handling malpractice litigation without mandatory
legislation.

In those cases where such a procedure would not prove to
be profitable, which | submit would constitute the majority of
claims, this 3 month delay would further complicate and extend
the period of time when an injured person could expect to receive
just compensation.

There is already on the books a provision in our law,
passed by our legislature several years ago and applying only
to malpractice litigation, where the plaintiff is barred from
all discovery pending a report by an expert advisory panel,
which is supposed to be appointed immediately by the Court, and
is required to submit their finding within 30 days.

In practice, however, in those cases where this procedure
has been utilized, it has taken as long as 14 months to find
physicians and others willing to serve upon the board, and it
has often proven impossible even then, to have an expert
recommendation presented. Coupling this delay, which has proved
to be unwarranted and unjust, with an additional 3 month delay
prior to the time when the plaintiff could even initiate litiga-
tion, would tend to so delay the possibility of recovery as to
effectively preclude an injured person from seeking prompt



Representative Joseph H. McKinnon
Page 2
March 23, 1978

compensation for injuries which have occurred as a result of
medical negligence.

I would request that not only the 3 month provision which
is contained in the present b ill be eliminated, but further that
the existing medical malpractice legislation be amended so as
to permit discovery to proceed while the advisory board is
being appointed and meeting to make their recommendation.

I apologize for not having before me the Senate B ill deal-
ing with the medical malpractice situation which | understand
is presently pending before your committee, but I am certain
this should present no problem for your staff to address itself
to the problem which | have set forth in this correspondence.

I*Al*/cb

cc Representative Fred Brown
Representative Bob Bradley
~Representative Charles H. Parr
Representative Larry Carpenter
Representative C. V. Chatterton
Representative Joe L. Hayes
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March 23, 1978

Representative Joseph H. McKinnon
Chairman, House Commerce Committee
Pouch V, State Capitol

Juneau, Alaska 99811

RE: Pending Medical Malpractice
Legislation

Dear Representative McKinnon:

It is my understanding that a Senate B ill referred to your
committee for house action dealino with the subject of medical
m alpractice, contains therein a provision which would require
notification to a doctor 90 days prior to the time when suit
might be initiated against him. While | am certain that there
can be argument presented that such a requirement would enable
a physician to contact his insurance carrier in order to attempt
to resolve the matter prior to litigation, such procedures, if
they may be profitably pursued, are now a rather uniform procedure
amongst those handlinn malpractice litigation without mandatory
legislation.

In those cases where such a procedure would not prove to
be profitable, which | submit would constitute the majority of
claims, this 3 month delay would further complicate and extend
the period of time when an injured person could expect to receive
just compensation.

There is already on the books a provision in our law,
passed by our legislature several years ago and applying only
to malpractice litiaation, where the plaintiff is barred from
all discovery pending a report by an expert advisory panel,
which is supposed to be appointed immediately by the Court, and
is required to submit their finding within 30 days.

In practice, however, in those cases where this procedure
has been utilized, it has taken as long as 14 months to find
physicians and others willing to serve upon the board, and it
has often proven impossible even then, to have an expert
recommendation presented. Coupling this delay, which has proved
to be unwarranted and unjust, with an additional 3 month delay
prior to the time when the plaintiff could even initiate |litiga-
tion, would tend to so delay the possibility of recovery as to
effectively preclude an injured person from seeking prompt



Representative Joseph H. McKinnon
Page 2
March 23, 1970

compensation for injuries which have occurred as a result of
medical negligence.

I would request that not only the 3 month provision which
is contained in the present b ill be eliminated, but further that
the existing medical malpractice legislation be amended so as
to permit discovery to proceed while the advisory board is
being appointed and meeting to make their recommendation.

| apologize for not having before me the Senate B ill deal-
ing with the medical malpractice situation which | understand
is presently pending before your committee, but I am certain

this should present no problem for your staff to address itself

cc Representative Fred Brown
Representative Bob Bradley
Representative Charles H. Parr
Representative Larrv Carpenter
Representative C. V. Chatterton
Representative Joe L. Hayes
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March 1, 1978

Representative Terry Gardner

Chamber House Judicial Committee

Touch 5 -
Juneau, Ale 99801

Dear Representative Gardner:
This letter is to state that the Fairbanks Medical Association
agrees with Senate Bill 0326, which allows freedom of choice

regarding malpractice insurance.

We would like to go on record as agreeing with the Senate on
Bill 0326. Thank you.

Sincerely yours,

/James R. Creps, M.D.
President

JRC :emc
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March 1, 1978

Representative Terry Gardner
Chamber House Judicial CommLttee
Pouch 5

Juneau, Ale 99801

Dear Representative Gardner:

This Jetter is to stale that the Fairbanks Medical Association
agrees with Senate Bill 0326, which allows freedom of choice
regarding malpractice insurance.

We would like to go on record as agreeing with the Senate on
Bill 0326. Thank you.

Sincerely yours,
/st-
(S

.lames R. Creps, M.D.
President

.IRC :cmn
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Dear H, Gardinar:
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March 20, 1978
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Dear Representative Gardlner
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ANCHORAGE MEDICAL SOCIETY
1135 W. OTH AVE., SUITE 6
ANCHOR\GE. ALASKA 99501

907-277-6001

March 3, 1978

Terry Gardiner, Chairman
Judiciary Committee
Alaska State Legislature
Juneau, Alaska 99301

Dear Representative Gardiner:

The Anchorage Medical Society supports HCS for CS SB 326 in the broad
concept that it provides for the repeal of mandatory and exclusive MICA
malpractice insurance as a condition of medical licensure in Alaska,
permits the perpetuation of MICA as a voluntary source of malpractice
insurance, and allows the entry and continuation of alternate sources of
malpractice insurance within the state.

William C. Compton, M.D
President

WCC:ralm

cc. Jeff Landry, Lobbyist



URGENT - RETURN IMMEDIATELY 1lu ENVELOPE PROVIDED

February 27, 1978

Terry Gardiner, Chairman
Judiciary Committee
Alaska State Legislature
Juneau, Alaska

Dear Representative Cacdiner:

I, the undersigned member of the ANCHORAGE MEDICAL SOCIETY support HCS
for CS Shi 326 in the broad concept that it provides for the repeal of
mandatory and exclusive MICA malpractice insurance as a condition of
medical licensure in Alaska, permits the perpetuation of MICA as a
voluntary source of malpractice insurance, and allows the entry and
continuation of alternate sources of malpractice insurance within the

state .

(print name) (signature)



URGENT - RETURN IMMEDIATELY IN ENVELOPE PROVIDED

February 27. .1978

Terry Gardiner, Chairman
Judiciary Coramittee
Alaska State Lc”xslulurc
Juneau, Alaska

Dear Representative Cardiner:

I, the undersigned member of the ANCHORAGE MEDICAL SOCIETY support MGS
for CS SB 326 in the broad concept that it provides for the repeal of
mandatory and exclusive MICA malpractice insurance as a condition of:
medical licensure in Alaska, permits the perpetuation of MICA as a
voluntary source of malpractice insurance, and allows the entry and
continuation of alternate sources of malpractice Insurance within the
state.



Medical Indemnify
Corporation of Alaska
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THi.KI"Ii()N:: 007 «J7-J-02'S

March 3, ID?8

Mr. Terri) Gardiner, Chairman
Alaska. House of Representatives
Judiciary Corm ittee

Pouch V

State Capitol

Juneau, Alaska D9811

Dear Representative Gardiner:

In the past two months, the M.I.C.A. legislative committee has met
several times to discuss the proposed changes concerning the Medical Malpractice
Act. It was the general concensus of the members that the suggested changes
would not only be acceptable but might obviate many of the objections emanating
from the physicians who resisted active participation in the progrram. Since
MICA is currently writing indemnity policies for less than forty percent (40%)
of the physician population, eighty percent (80%) of whom arc the low premium
policy holders, it would seem that modifications in the current act would be
appropriate.

The most objectionable feature concerning the physicians of the current
act;involves the mandatory and exclusive provisions. Since the mandatory con-
dition was legislated with the intent to prevent "adverse selection™ which
would effect appropriate vndemoriting and since th exact opposite has occurred
(the "low risks™ have joined and the "high risks™ have nob), then it would seem
that the mandatory clause is purposeless while creating most of the physicians
objections. Obviously there would be no reason for these current low risk
(low premium) policy holders to abandon this program if it were made voluntary.
The latter change might logically encourage, greater participation from the non-
participating physicians.

At a recent MICA board meeting it was the unanimous opi 'on that the
proposed legislative changes were acceptable. There were also several other
salient changes which the MTCA hoard would endorse.



mv.~eeeT. Indemnity Corporation of Alaslo

Although Section 21,88.030 (f) limits liability against MICA governors,
officers and employees, insolvency might create a problem wherein we might find
ourselves as defendents in a law suit which could result in a substantial cost.
[ f this is known then it might restrict recruitment of talented people to ad-
minister the program.

The language in Section 21,88.050 (1) and (7) seems to obligate MICA to
write insurance for any physician or hospital on request. We would much rather
he allowed to have come underwriting discretion which might be accomplished by
eliminating the legal directive "shall'lend substituting "may".

Also Section 21, 88.000 which may Limit our right to cancel a policy solely
due to non payment seems too restrictive. Again, we feel that there should be
more underwriting discretion allowed which could be judiciously administered.

Section til, 89.055, regarding the decision affecting termination of the
corporation, would be more acceptable to us if the MICA board were given some
authority in arriving at this decision.

In conclusion the MICA Board members strongly support the proposed leg-

islative changes but would also appreciate legislative consideration regarding
the above mentioned issues.

fames A. Baldauf, M. D.
Chairman, Legislative Committee

JAB/jb
CC: Board of Governors Mr. Art Weatherford Division of Ins.
Administrator Mr. One Avvidson Marilyn Van Vieit
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