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Subsequent to my test imony to  the House Commerce o m i t t e e  regard ing HB 
67, members o f  the rea l  e s ta te  in dus t ry  have expressed concern tha t  two 
areas of  the b i l l  need c l a r i f i c a t i o n .  Upon rev iew o f  t h i s ,  the D i v i s i o n  
o f  Banking and S e c u r i t i e s  i n  conce r t  w i th  the Alaska Rea l to rs  Assoc ia t ion  
i s  propos ing to  your committee two housec lean ing amendments t h a t  would 
not change the t h r u s t  o r  substance o f  HB 67 i n  any way but would more 
comp le te ly  enunc ia te  the 50 s a le  exemption and the term "common promotiona l 
p la n ."  The r e s u l t  o f  these amendments would be to c l a r i f y  the language 
o f  the  proposed a c t .

The f i r s t  amendment i s  to add the  word "subd iv ider" and d e le t e  the word 
"a person" i n  two p laces  i n  Sec t ion  7 of HB 67. Th is  s e c t io n  would then 
r e ad :

Sec t ion  7. AS 34.55.042(a)(2) i s  amended to read: I f  fewer than
ten separate l o t s ,  p a r c e l s ,  or u n i t s  or i n t e r e s t s  i n  subd iv ided 
land loca ted  ou ts id e  t h i s  s ta te  are o f fe red by a sub d i v i d e r  [a 
person] i n  a per iod  o f  12 months, or i f  fewer than 50 separate 
l o t s ,  p a r c e l s ,  u n i t s  or i n t e r e s t s  i n  subd iv ided land l ocated 
w i t h i n  t h i s  s ta te  are o f fe red  by a s ubd iv id e r  i n  a per iod
o f  12 months.

The second amendment i s  to add the f o l l o w in g  language to the end of 
Sec t io n  8:

Sec t ion  8. AS 34.55.044(6) i s  amended to read: (6)................  of
a d v e r t i s i n g  and s a l e .  [ ; ]  I f  the land i s  c o n t i guous or i s  known, 
des ig na te d , or adver t i s e d as a common u n i t  or by a common name 
the land s h a l l  be presumed, wi thout  regard to th e number o f  lo t s  
covered by each " ind iv idua l" o f f e r i n g ,  as be ing o f fe red  fo r  TTTs- 
pos i t i o n  as par t  o f  a common promot iona l p l a n .
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TESTIMONY OF JULIUS J. BRECHT, DIRECTOR 

DIVISION OF BANKING AND SECURITIES 

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT

BEFORE

HOUSE JUDICIARY COMMITTEE 

February 4, 1977

Good morn ing ,  Mr. Chairman and members of  the committee. My name i s  
J u l i u s  J. Brech t ,  and I am d i r e c t o r  o f  the D i v i s i o n  o f  Banking and 
S e c u r i t i e s  w i t h i n  the Department of  Commerce and Economic Development.
I want to thank you fo r  a l l ow in g  me to appear before you on b eh a l f  of 
the a dm in i s t r a t i o n  to d iscuss  HB 67.

The b i l l  before you proposes to amend the Uniform Land Sales P rac t i ces  
A c t ,  AS 34.55, to b r ing  Alaskan subd iv ide rs  under i t .  In  a d d i t i o ,  , the 
b i l l  s trengthens the fraud p ro v is io n s  o f  the ac t .  However, Alaskan 
s ubd iv id e r s  are express ly  exempted from r e g i s t r a t i o n  w i th  the Department 
o f  Commerce and Economic Development under AS 34,55,

I have had d i s t r i b u t e d  to each o f  you a f i l e  con ta in ing  (1) a copy of 
the b i l l ,  (2) a copy of  those se c t io n s  of the act  e f fe c ted  by the b i l l ,
(3) a memorandum from me to the committee dated January 17, 1977, (4) a 
copy o f  my w r i t t e n  test imony before the House Commerce Committee dated 
January 26, 1977 on t h i s  b i l l ,  (5) a copy o f  a f i s c a l  note prepared by 
the d i v i s i o n ,  and (6) a memorandum from me to the committee dated February 
1, 1977.

A copy o f  the b i l l  should be read in  c o n ju n c t io n  w i th  the copy of item 
(2) which g iv es  the correspond ing present law. The memorandum of January 
17 o u t l i n e s  p ro v is io n s  of HB 67. The copy of my w r i t t e n  test imony 
before the House Commerce Committee p laces HB 67 in  the proper con tex t .
That i s ,  i t  b r i e f l y  d iscusses the purpose o f  the Uniform Land Sales 
P rac t i c es  Act and the need fo r  the amendments to the ac t  presented i n  
the b i l l .

T h is  b i l l  passed the House Commerce Committee 6-1. The b i l l  has the 
support o f  the Alaska Rea l to rs  A s so c ia t i o n .  However, s in ce  the House 
Commerce Committee hear ing on the b i l l ,  members of  tha t  a s s o c ia t i o n  have 
expressed concern tha t  two areas o f  the b i l l  need c l a r i f i c a t i o n .

The Rea l to rs  are concerned tha t  a rea l  es ta te  agent a c t i n g  as a rea l  
es ta te  agent under HB 67 not be s ub je c t  to the Uniform Land Sales P rac t i ces  
Act . The i n t e n t  o f  the b i l l  i s  to app ly  the p rov is io ns  o f  the a c t  to 
in-s ta te  s u b d i v id e r s .  I t  i s  not to app ly  to real es ta te  agents , except 
where those agents are a c t i n g  as s ubd iv id e r s .



House Judiciary Committee (2) February 2, 1977

I n  t h i s  co n te x t ,  upon re v iew  o f  the two areas o f  concern ,  I  have dra f ted  
amendments to HB 67 t h a t  appear i n  my memorandum o f  February I .  These 
amendments make c l e a r  the  i n t e n t  o f  the b i l l  i s  to app ly  to  s u b d i v i d e r s .  
Mr. A1 Courtney, Chairman o f  the L e g i s l a t i v e  Committee f o r  t h e  Alaska 
Rea l to rs  A s so c ia t i o n ,  has p o l l e d  the membership o f  the a s s o c i a t i o n .  I 
am t o l d  by Mr. Courtney t h a t  w i t h  the two i.mendments prov ided i n  my 
February memorandum, the  a s s o c i a t i o n  Is  i n  f u l l  support o f  the  b i l l .

I  urge the members~of the  committee to cons ide r  
s io n s  o f  HB 67 p lus  the  proposed amendments.

Thank you aga in  f o r  the oppo r tu n i t y  to appear before you to d is cuss  t h i s  
proposed l e g i s l a t i o n .
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PART I -  NOTICES

1. On O c t o b e r  1 ,  1 9 76 , S u p e r i o r  C o u r t  Ju d ge  Eben H. L ew is  o f  

t h e  T h ir d  J u d i c i a l  D i s t r i c t  in  A n ch o ra g e  s ig n e d  a T em porary  

R e s t r a i n i n g  O rd er  in  th e  c a s e  o f  S t a t e  o f  A la s k a  v .  R u s t i c  

W i l d e r n e s s ,  I n c . ,  e t  a l .  The c o m p la in t  f o r  th e  r e s t r a i n i n g  

o r d e r  and i n j u n c t i v e  r e l i e f  c h a r g e s  t h a t  th e  d e fe n d a n t s  in  

th e  c o u r s e  o f  t h e i r  s e l l i n g  s u b d iv id e d  l o t s  in  th e  W i l lo w  

a rea  v i o l a t e d  p r o v i s i o n s  o f  th e  Consumer P r o t e c t i o n  A c t ,

AS 4 5 .5 0 ;  t h e  O c c u p a t i o n a l  L i c e n s i n g  A c t ,  AS 0 8 .8 8 ;  and th e  

r e g i s t r a t i o n  and f r a u d  s e c t i o n s  o f  th e  A la sk a  S e c u r i t i e s  A c t ,  

AS 4 5 .5 5 .  The O rd er  r e s t r a i n s  th e  d e f e n d a n t s  from  making 

m i s r e p r e s e n t a t i o n s ,  a d v e r t i s e m e n t s ,  o f f e r i n g  u n r e g i s t e r e d  

s e c u r i t i e s ,  d i s p o s i n g  o f  c o r p o r a t e  a s s e t s  and m o n ie s ,  and 

d e s t r o y i n g  c o r p o r a t e  r e c o r d s .

D e f e n d a n t 's  a p p e a l  o f  th e  Perm anent I n j u n c t i o n  p r e v i o u s l y  g r a n t e d  

in  S t a t e  o f  A la s k a  v .  R oger  Y. F ord  was d i s m is s e d  by th e  Supreme 

C o u r t  o f  t h e  S t a t e  o f  A la s k a  on S ep tem ber  1 0 ,  1 9 7 6 . P l e a s e  r e f e r  

t o  p r i o r  b u l l e t i n s  f o r  a d d i t i o n a l  i n f o r m a t i o n  in  t h i s  m a t t e r .
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Sales Practices Act
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vO f'
A case study will best demonstrate the genesis of 

the attached proposed bill. In May of this year, I was requested 
by the Department of Environmental Conservation to investigate a 
situation which had developed in Robe River Subdivision in Valdez.
The story:

In 1972, an Alaskan subdivider acquired property
in the Valdez area. He divided the land into quarter-acre lots,
and filed a "paper plat" (i.e. no improvements on the property 
other than tractor-blade streets and boundary markers). The land 
lies adjacent to a sensitive anadromous stream, and has a very high 
water table.

This developer held an auction for this subdivision.
It was advertised in the Anchorage media as a sale for "high, dry
lots," with "streets in," and "suitable for residential developmentV

Of course, this was all inaccurate. Streets were not 
in. The t r i  .tor-trail streets were not of sufficient quality to be 
accepted by the City of Valdez for dedication. Thus, Valdez does not 
to this day provide l)snow clearance (a must in Valdez); 2)school bus
service (the kiddies must walk a mile in the snow uo Richardson Highway);
or police or fire service, except in dire emergencies when the roads 
in the subdivision are passable.

Nor are the lots high and dry., or suitable for residential 
housing. The lots are so small, and the water table so high, that 
on lot water and sewer systems cannot be approved by ADEC. The result—  
people must by 2 or 3 lots (selling, incidently, for $12,000-$17,000 
each) for one house or trailer.

Of course, the buyers were not aware of these problems 
when they purchased. In a "boom" situation, where any property is at 
a premium and immigrants are blinded by the rush for the buck, it is all 
to common that lots are bought sight-unseen, or, at least, without 
careful soil and borings analysis, and title searches.

Now, of course, the developer has exited, and the
buyers are left holding the swampy bag. And, just as surely, the 
developer did not go out of his way to be candid with these folk.

The Department of Lav; attempted to piece together a 
prosecution of the developer. The Consumer Protection Act was 
discussed. Ho- ever, the misrepresentations of the developer occured 
three years ago— hardly the type of "imminent future harm" necessary 
to obtain an injunction. And these presentations were made before 
the Act was passed.

Yet, even assuming the Act was available, its utility 
in shaping of relief was questioned. We could enjoin future harm, 
yet we could do little to rectify past injury. Land— unlike other

an
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consumer goods— is not fungible. Particularly in areas marked by 
a critical housing shortage, such as Valdez, replacement may not be 
available and, hence, compelled recission is of dubious value.

With land, then, especially, the remedy for such 
situations should be preventive In nature, rather than corrective. 
Obviously, the Uniform Land Sales Practices Act provides precisely 
that type of preventive remedy. Of course, as you are aware, that 
act applies only to instate solicitations for out-of-state land.
A rather silly limitation, since I would assume that the Alaska 
land consumer is Injured more by Alaska developers than those from 
the outside. The argument that an Alaska consumer can better inspect 
land located inside the state is of some academic interest. Yet, 
realistically, it is unusual for the small-lot buyer, particularly 
in the Valdez-type situation, to perform all the necessary subsurface 
and documentary investigations necessary to become aware of the Robe 
River-type problems. In a seller's market, the developer's edge 
extends beyond pricing— it includes timing of the sale ("By the time 
you perform these inspections, I'll have 10 other buyers willing to 
close"), and buyer attitudes ("Look, buddy, you need this land. If 
you don't buy this lot, there is nothing else for you in Valdez.")

Especially in light of the series of "booms" which 
this state can expect in coming years, this type of legislation seems 
imperative. Obviously, as the administering agency, your approval 
and support is necessary. The motivation of Law and ADEC for this 
bill evolved from the Robe River experience, and similar problems ir. 
the Kenai Borough. Please give this matter some thought— I would 
appreciate the opportunity to talk this over with you at your 
convenience.

Finally, other amendments are being prepared by 
Commerce and Julius Brecht of our office on the Land Sales Act, 
relating to the exemption threshold. If you decide to go with the 
coverage amendments attached, consideration should be given to 
putting both bills together in one package. The Governon's office 
wants consolidation of legislation, but sometimes politics dictates 
otherwise, and the Governor's staff recognizes this

w / e n c l .

cc: Julius Brecht, Legal Assistant
Sandy Sagalkin, Asst. Attorney General
Ernst Mueller, Commissioner, Department of Environmental Conservation 
Randy Bayliss, Environmental Field Officer, ADEC, Valdez
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