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JUH EAU 99811

March 7, 1978

The Honorable Alvin Osterback 
Chairman, House Resources Committee 
Alaska State House of Representatives 
Capitol Building, Room 118 
Juneau, Alaska 99801

R e : Comments on Senate
floor amendment to 
SB 428 am (Page 3, 
lines 14-16)

Dear Representative Osterback:

The Commercial Fisheries Entry Commission has 
asked me to attend the House Resources Committee hearing
this afternoon to offer testimony on a provision added to SB
428 am on the floor of the Senate. Unfortunately, an unex­
pected conflict in my schedule will prevent my attendance at 
the hearing today, so I am writing to briefly summarize my 
comments on the floor amendment. These comments were, for 
the most part, offered to the Senate Resc s Committee at 
a hearing on this bill on February 6, 1978 d discussed at 
some length before the committee declined to c.mend the bill 
along the lines of the floor amendment which narrowly passed.

The floor amendment at issue is Part II of Amend­
ment 3 offered by Senator Huber, which substituted new 
language for AS 16.43.355(h) as follows:

(h) The permit holder may appeal to the 
superior court for, and is entitled to, 
trial de novo of the boarcT's action. Ei­
ther party to the appeal may demand a jury
trial. SB 428 am, Page 3, Lines 14-T6;
S e n a t e  Journal on p a g e  241. (Emphasis a d d e d ) .

There are three problems with this amendment, in my view, and 
they are underlined above. First, it states that a permit 
holder, aggrieved by the administrative revocation of his 
permit because he supplied false information to the commis­
sion, is entitled to trial de novo on appeal. In many
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appeals to court of administrative decisions, trial de novo 
is unnecessary, redundant, and wasteful of the time and r e­
sources of the court and both parties. A record containing 
all the evidence considered by the agency is before the 
court and, therefore, there is usually no reason to develop 
the evidence over again. AS 44.62.570(d) governs all ap­
peals from administrative decisions not specifically the 
subject of a particular statute to the contrary. It gives 
the court dircretion to augment the administrative record or 
hold a hearing (not "trial") de novo, if appropriate; i.e., 
if there is new relevant evidence that could not have been 
offered to the agency, or if relevant evidence was improperly 
excluded by the ager. jy. This approach is much more efficient 
and flexible than that embodied in the above quoted floor 
amendmert, which would allow permit holders to drag out 
appeals to the detriment and expense of all involved.

The second problem with the amendment is that it 
refers to "the board1s action" (Page 3, Line 15) when the 
decision involved is that of the commission; i.e., the 
Commercial Fisheries Entry Commission.

The third problem is that the amendment states 
that either party to an appeal "may demand a jury trial"
(Page 3, Line 16). This is a novel and inappropriate ap­
proach to appeals of administrative decisions. The only 
questions involved in such an appeal are legal issues (See 
AS 44.62.570(a) and (b)), whereas juries are only capable of 
considering factual issues. Nonetheless, the implication of 
the objectionable language of the floor amendment is that, 
if a party demands a jury trial, the court has no discretion 
and must grant one. This incongruity would render such appeals 
unworkable, if not impossible to conduct in practice.

In conclusion, I strongly suggest that the original 
language of AS 16.43.355(h) be reinstated in place of the 
Senate floor amendment at Page 3, Lines 14-16 of the bill.
This would insure that appeals of permit revocation decisions 
would be conducted in the same time-tested manner as nearly 
all other appeals from administrative decisions, and in 
accord with AS 44.62.560 and .570 of the Administrative 
Procedure Act. It would be the most equitable and efficient 
means to provide for judicial review.

Alternatively, the following language would give 
an aggrieved permit holder a right to request a hearing de 
novo before a judge, even if there is no new or improperly 
excluded evidence, while foreclosing the totally inappropriate 
possibility of "jury trial."
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(h) A permit holder may appeal the commission's 
decision to a superior court. At the request of 
either party to an appeal, the court, in its dis­
cretion, may hold a hearing de novo.

I hope these comments are of some assistance in 
your consideration of this bill.

Sincerely,

AVRUM M. GROSS

Assistant Attorney General

P B F :bvd

cc: House Resources Committee Members
Art Peterson, Assistant Attorney General 
Commercial Fisheries Entry Commission
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The  H o n o r a b l e  A l v i n  O s t e r b a c k  
C h a i r m a n ,  H o u s e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  
C a p i t o l  B l d g .  - Room 118 
J u n e a u ,  A l a s k a  99801

D e a r  R e p r e s e n t a t i v e  O s t e r b a c k :

Y ou  h a v e  r e q u e s t e d  t h e  c o m m e n t s  o f  t h e  C o m m e r c i a l  
F i s h e r i e s  E n t r y  C o m m i s s i o n  SB 428 am ,  w h i c h  i s  c u r r e n t l y  
b e f o r e  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e .

Upon  s e c o n d  r e a d i n g  i n  t h e  S e n a t e ,  SB 428 w a s  a m e n d e d  
b y  s e v e r a l  f l o o r  m o t i o n s ,  a b o u t  w h i c h  we  w o u l d  s u b m i t  t h e  
f o l l o w i n g  f o r  y o u r  c o m m i t t e e ' s  c o n s i d e r a t i o n :

T h e  f i r s t  a m e n d m e n t  o f f e r e d  a p p e a r s  a t  p a g e  2, l i n e  5, 
b e g i n n i n g  w i t h  t h e  w o r d s  " T h e  h e a r i n g  p l a c e . . . "  ( S e n a t e  
J o u r n a l  p a g e  241) .  T h e  p u r p o s e  o f  t h i s  a m e n d m e n t  i s  t o  
p r o v i d e  t h a t  t h e  r e v o c a t i o n  h e a r i n g  t a k e  p l a c e  a t  o r  n e a r  
t h e  p l a c e  o f  r e s i d e n c e  o f  t h e  p e r m i t  h o l d e r .  T h e  C o m m i s s i o n  
a n t i c i p a t e s  f e w  r e v o c a t i o n  h e a r i n g s  a n d  t h e r e f o r e  i t  d o e s  
n o t  f e e ) ,  t h a t  t h e s e  p r o v i s i o n s  a r e  u n d u l y  o p p r e s s i v e .
H o w e v e r ,  i t  m a y  w e l l  b e  t h a t  t h e  p e r m i t  h o l d e r  w o u l d  d e s i r e  
t o  h a v e  a  h e a r i n g  a t  a  p l a c e  o t h e r  t h a n  t h e  J u d i c i a l  D i s t r i c t  
i n  w h i c h  h e  r e s i d e s .  I n a s m u c h  a s  t h e  r e f e r e n c e d  s e c t i o n  o f  
SB 428 m a n d a t e s  a  h e a r i n g  w i t h i n  t h e  p e r m i t  h o l d e r ' s  J u d i c i a l  
D i s t r i c t ,  t h e  C o m m i s s i o n  w o u l d  s u g g e s t  t h a t  t h e  l a n g u a g e  o f  
t h a t  s e c t i o n  b e  a m e n d e d  t o  a l l o w  t h e  p e r m i t  h o l d e r  t o  w a i v e  
t h e  m a n d a t o r y  r e q u i r e m e n t s  a p p e a r i n g  o n  p a g e  2,  l i n e  5-7.
I n  t h i s  r e g a r d ,  t h e  f o l l o w i n g  l a n g u a g e  i s  o f f e r e d :

" U n l e s s  w a i v e d  i n  w r i t i n g , t h e  h e a r i n g  p l a c e  
s h a l l  b e  h e l d  w i t h i n  t h e  J u d i c i a l  D i s t r i c t  i n  w h i c h  t h e  
p e r m i t  h o l d e r  r e s i d e s  f o r  t h o s e  r e s i d i n g  i n  t h e  S t a t e  
o f  A l a s k a .  T h e  h e a r i n g  p l a c e  s h a l l  b e  a t  t h e  d i s c r e t i o n  
o f  t h e  C o m m i s s i o n  f o r  t h o s e  p e r m i t  h o l d e r s  r e s i d i n g  
o u t s i d e  t h e  S t a t e  o f  A l a s k a ; "

A 6 L H
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W h i l e  t h i s  a m e n d m e n t  w i l l  u n d o u b t e d l y  h a v e  som e  i m p a c t  
o n  t h e  C o m m i s s i o n ' s  b u d g e t  b e c a u s e  o f  t h e  a d d e d  r e q u i r e m e n t  
f o r  C o m m i s s i o n  a n d  s t a f f  t r a v e l ,  p o s s i b l e  t r a n s p o r t a t i o n  o f  
r e c o r d s ,  e t c . ,  t h e  e x a c t  m a g n i t u d e  c a n n o t  b e  d e t e r m i n e d  a t  
t h i s  t i m e .  T h e  C o m m i s s i o n  w o u l d  e x p e c t  r e v o c a t i o n  h e a r i n g s  
t o  b e  r a r e ,  a n d  i f  t h a t  i s  t h e  c a s e  a t t e n d a n t  c o s t s  c o u l d  
p r o b a b l y  b e  a b s o r b e d  w i t h o u t  a  s p e c i f i c  b u d g e t a r y  i n c r e a s e .  
C o n s e q u e n t l y ,  we r e c o m m e n d  n o  c h a n g e  i n  t h e  f i s c a l  n o t e  
a c c o m p a n y i n g  t h i s  b i l l .

T h e  s e c o n d  a m e n d m e n t  o f f e r e d  i s  o f  t w o  p a r t s  ( S e n a t e  
J o u r n a l  p p .  241-2) .  P a r t  I  a p p e a r s  a t  p a g e  1, l i n e  21 o f  SB 
428. T h a t  a m e n d m e n t  a d d e d  t h e  w o r d  " m a t e r i a l l y "  a f t e r  t h e  
w o r d  " c o r r e c t "  a p p e a r i n g  a t  l i n e  21. T h e  S e n a t e  R e s o u r c e  
C o m m i t t e e  v e r s i o n  o f  S3 428 d i d  n o t  c o n t a i n  t h e  w o r d  " m a t e r i a l l y .  
I n a s m u c h  a s  t h e  w o r d  " k n o w i n g l y "  a p p e a r s  i n  t h e  l a n g u a g e  o f  
s e c t i o n  1 6 .4 3 .3 5 5 ( a ) ,  i t  i s  f e l t  b y  t h e  C o m m i s s i o n ,  t h a t  i f  
a  p e r s o n  i n t e n t i o n a l l y  s u b m i t t e d  f a l s e  i n f o r m a t i o n  k n o w i n g  
o f  t h e  f a l s e h o o d ,  t h e  u s e  o f  t h e  m o d i f i e r  " m a t e r i a l l y "  
s e r v e d  a  s u p e r f l u o u s  p u r p o s e .  I n  e f f e c t ,  w h a t  P a r t  I  o f  t h e  
a m e n d m e n t  a c c o m p l i s h e s  i s  t o  a t t a c h  c u l p a b i l i t y  t o  b i g  l i e s  
w h i l e  p r o t e c t i n g  t h o s e  l i e s  w h i c h  a r e  s m a l l .  A p r o b l e m  a l s o  
e x i s t s  i n  d e f i n i n g  t h e  t e r m  " m a t e r i a l l y "  a s  i t  i s  n e c e s s a r i l y  
v a g u e .  T h e  C o m m i s s i o n  f e e l s  t h a t  w h e r e  p r o s c r i b e d  a c t i o n  
c a n  r e s u l t  i n  t h e  r e v o c a t i o n  o f  a  p e r s o n ' s  e n t r y  p e r m i t ,  t h e  
s t a t u t e  s h o u l d  b e  d r a w n  w i t h o u t  w o r d s  o f  v a g u e n e s s .  I n  
l i g h t  o f  t h e  g r a v i t y  o f  p e r m i t  r e v o c a t i o n ,  i t  i s  o n l y  f a i r  
t h a t  a  p e r s o n  b e  s p e c i f i c a l l y  a p p r i s e d  o f  t h e  p r o h i b i t e d  
c o n d u c t .

T h e  s e c o n d  p o r t i o n  o f  t h i s  f l o o r  a m e n d m e n t  a p p e a r s  a t  
p a g e  3, l i n e  14-16 o f  SB 428. SB 428 a s  p a s s e d  b y  t h e  
S e n a t e  R e s o u r c e s  C o m m i t t e e  p r o v i d e d  f o r  a n  a p p e a l  o f  a  
C o m m i s s i o n  p e r m i t  r e v o c a t i o n  d e c i s i o n  p u r s u a n t  t o  t h e  
A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  A d i s c u s s i o n  o f  t h e  s c o p e  o f  
t h a t  a p p e a l  p r o c e s s  a p p e a r s  i n  t h e  H o u s e  R e s o u r c e  C o m m i t t e e  
f i l e  o n  SB 428. T h e  f l o o r  a m e n d m e n t  o f f e r e d  p r o v i d e s  t h a t  
a l j L  a p p e a l s  o f  a  C o m m i s s i o n  d e c i s i o n  t o  r e v o k e  a  p e r m i t  
s h a l l  b e  i n  t h e  s c o p e  o f  a  t r i a l  d e  n o v o .  I n  r e f e r e n c e  t o  
s e c t i o n  (h) a p p e a r i n g  a t  p a g e  3,  l i n e s  14-16, P e t e r  F r o e h l i c h  
o f  t h e  D e p a r t m e n t  o f  L aw  w i l l  a t t e n d  t h e  T u e s d a y  c o m m i t t e e  
m e e t i n g  a n d  o f f e r  t e s t i m o n y  o n  t h o s e  p r o v i s i o n s .

W h i l e  t h i s  a m e n d m e n t  d o e s  n o t  l i r e c t l y  a f f e c t  t h e  
C o m m i s s i o n ' s  f u n c t i o n ,  i t  d o e s  p l a c e  w h a t  may  b e  e x c e s s i v e  
b u r d e n s  u p o n  t h e  p e r m i t  h o l d e r .  A f u l l  t r i a l  o v e r  m a t t e r s  
p r e v i o u s l y  p r e s e n t e d  a t  a n  a d m i n i s t r a t i v e  h e a r i n g  w i l l  
r e s u l t  i n  a d d e d  a n d  r e p e t i t i v e  c o s t s  t o  t h e  p e r m i t  h o l d e r  
d u e  t o  t h e  f o r m a l  a n d  e x t e n d e d  n a t u r e  o f  c o u r t  t r i a l s .  A
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f u l l  t r i a l ,  a s  o p p o s e d  t o  o r a l  a r g u m e n t s ,  w o u l d  b e  m o r e  
d i f f i c u l t  t o  a c c o m m o d a t e  o n  t h e  c o u r t  c a l e n d a r  d u e  t o  t h e  
a m o u n t  o f  t i m e  a  t r i a l  r e q u i r e s .  T h i s  c o u l d  r e s u l t  i n  
d e l a y s  o f  t h e  r e s o l u t i o n  o f  t h e  p e r m i t  h o l d e r ' s  c a s e .  I t  
s h o u l d  a l s o  b e  n o t e d  t h a t  t h e  a p p e a l  i s  f r o m  t h e  " C o m m i s s i o n ' s "  
d e c i s i o n  r a t h e r  t h a n  t h e  " b o a r d ' s "  d e c i s i o n .

I n  l i g h t  o f  t h e  f o r e g o i n g ,  i t  i s  r e s p e c t f u l l y  s u b m i t t e d  
t h a t  t h e  i n t e r e s t  o f  t h e  f i s h e r m a n  w o u l d  b e  f u r t h e r e d  b y  
r e i n s t a t e m e n t  o f  t h e  l a n g u a g e  o r i g i n a l l y  a p p e a r i n g  i n  t h e  
b i l l  a s  p a s s e d  o u t  b y  t h e  S e n a t e  R e s o u r c e  C o m m i t t e e :

jf[. " J u d i c i a l  r e v i e w  o f  a  c o m m i s s i o n  d e t e r m i n a t i o n
u n d e r  t h i s  s e c t i o n  may  b e  h a d  i n  a c c o r d a n c e  w i t h  AS
44 .62 .560-44 .62 .570 . "  (SB 428 a s  p a s s e d  b y  t h e  S e n a t e  
R e s o u r c e s  C o m m i t t e e  p a g e  3, l i n e s  10-12.)

T h i s  w o u l d  p r o v i d e  t h e  f i s h e r m a n  w i t h  t h e  o p t i o n  o f  a n  
a p p e a l  t o  t h e  c o u r t s  a t  a  l o w e r  c o s t  a n d  c o n s u m i n g  l e s s  t i m e  
t h a n  a  f u l l  s c a l e  t r i a l  d e  n o v o ,  w i t h  o r  w i t h o u t  a  j u r y .

A t h i r d  f l o o r  a m e n d m e n t  w a s  o f f e r e d  a s  s e c t i o n  5 o f  SB 
428 a n d  r e l a t e s  t o  t h e  t r a n s f e r  o f  a  p e r m i t  a f t e r  c o u r t  
o r d e r e d  s u s p e n s i o n  o f  u s e  p r i v i l e g e s  t h e r e u n d e r  ( S e n a t e  
J o u r n a l  p p .  242-3).  T h e  C o m m i s s i o n  s u p p o r t s  t h i s  a m e n d m e n t .

T h e  C o m m i s s i o n  c o n c u r s  w i t h  t h e  r e m a i n d e r  o f  SB 428 am 
i n  t h e  f o r m  i n  w h i c h  i t  i s  now  b e f o r e  y o u .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  c om m en t  o n  t h i s  b i l l .
A m em be r  o f  t h e  C o m m e r c i a l  F i s h e r i e s  C o m m i s s i o n  w i l l  b e  
p r e s e n t  w h e n  SB 428 am c o n i e s  b e f o r e  t h e  H o u s e  R e s o u r c e s  
C o m m i t t e e ,  T u e s d a y  M a r c h  7,  1978 a t  1:30 p .m .  t o  a n s w e r  a n y  
q u e s t i o n s .

C h a i r m a n
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T h e  H o n o r a b l e  K a y  P o l a n d  
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  P o u c h  V 
J u n e a u ,  A l a s k a  99811

D e a r  S e n a t o r  P o l a n d :

R e :  SB 428

R e g a r d i n g  S e n a t o r  T i l l i o n ' s  q u e s t i o n  r e g a r d i n g  t h e  t e r m  
" w i l l f u l l y "  a s  i t  a p p e a r s  i n  S e c .  3 o f  SB 428 a t  p a g e  3 l i n e  
13 a n d  p a g e  4 l i n e  2 ,  we h a v e  c o n t a c t e d  Dan H i c k e y  a t  t h e  
D e p a r t m e n t  o f  L a w .  M r .  H i c k e y  i n d i c a t e d  t h a t  t h e  t e r m  
" w i l l f u l l y "  a p p e a r i n g  a t  p a g e  3 l i n e  13 s h o u l d  b e  o m i t t e d .
T h e  t e r m  " w i l l f u l l y "  a s  u s e d  a t  p a g e  4 l i n e s  2 a n d  6 s h o u l d  b e  
d e l e t e d  a n d  t h e  w o r d  " k n o w i n g l y "  s u b s t i t u t e d  i n  i t s  p l a c e .
A l e t t e r  f r o m  A nn  C a r p i n e t t i  o f  M r .  H i c k e y ' s  o f f i c e  c o n f i r m i n g  
t h e  a b o v e - m e n t i o n e d  a m e n d m e n t s  s h o u l d  b e  r e c e i v e d  b y  y o u r  
c o m m i t t e e  s h o r t l y ,  i f  i t  h a s  n o t  b e e n  r e c e i v e d  a l r e a d y .

T h e  p r o p r i e t y  o f  t h e  t e r m  " o t h e r  u n a v o i d a b l e  h a r d s h i p "  
a p p e a r i n g  a t  p a g e  1 l i n e  12 h a s  b e e n  a d d r e s s e d  b y  P e t e  
F r o e h l i c h ,  t h e  C o m m i s s i o n ' s  A s s i s t a n t  A t t o r n e y  G e n e r a l .  H i s  
s t a t e m e n t s  r e g a r d i n g  t h i s  w o r d i n g  s h o u l d  h a v e  b e e n  r e c e i v e d  
b y  y o u  b y  n o w .  I f  n o t ,  h i s  l e t t e r  w i l l  b e  f o r t h c o m i n g  
s h o r t l y .

T h e  C o m m i s s i o n  w i l l  b e  h a p p y  t o  s e n d  a  r e p r e s e n t a t i v e  
t o  t h e  M o n d a y ,  F e b r u a r y  6 ,  C o m m i t t e e  m e e t i n g  t o  a n s w e r  a n y  
q u e s t i o n s .  T h e  C o m m i s s i o n  h a s  a l s o  r e q u e s t e d  t h a t  P e t e  
F r o e h l i c h  a t t e n d  t h e  m e e t i n g  t o  a n s w e r  a n y  l e g a l  q u e s t i o n s  
t h e  C o m m i t t e e  m ay  w i s h  t o  a d v a n c e .

I f  t h e r e  a r e  a n y  f u r t h e r  q u e s t i o n s  o r  o t h e r  s e r v i c e  y o u  
m a y  r e q u i r e ,  p l e a s e  f e e l  f r e e  t o  c o n t a c t  me a t  t h e  C o m m i s s i o n .  
Y o u r  a s s i s t a n c e  i n  t h i s  m a t t e r  i s  g r e a t l y  a p p r e c i a t e d .  T h e  
C o m m i s s i o n e r s  a r e  p r e s e n t l y  o u t  o f  t o w n  h o l d i n g  p r e v i o u s l y  
s c h e d u l e d  p u b l i c  h e a r i n g s  o r  I ' m  s u r e  o n e  o f  t h e m  w o u l d  h a v e
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r e s p o n d e d  p e r s o n a l l y  t o  t h e  C o m m i t t e e ' s  i n q u i r i e s .

R e s p e c t f u l l y ,

D a v i d  V .  G e o r g e  
L e g a l  A d v i s o r



D U l ' A K T . M E X T  O F  L A W

O f f ic e  O f  THE A T T O R N E Y  CENTRAL P O U C H  K -  S T A T E  CAPITOL 

JU N E A U  99811

JAY S. HAMMOND, COYER HO R

February 1, 1978

The Honorable Kay Poland 
Chairman, Senate Resources 

Committee 
Alaska State Legislature 
Pouch V, Capitol Building 
Juneau, Alaska 99S11

Re; SB 428, relating to com­
mercial fishing permits

Dear Senator Poland:

It has come to my attention that a question arose 
at the January 31, 1978 hearing on this bill before your 
committee concerning the words "other unavoidable hardship" 
as used on page 1, line 12 of the bill. I am writing to 
share with you and the committee my thoughts on this lan­
guage.

In my opinion, it is possible for the Commercial 
Fisheries Entry Commission to administer this criteria for 
temporary emergency transfer of permits both fairly and rc- 
strictively. The entire sentence containing the language at 
issue reads:

The commission shall adopt regulations pro­
viding for the temporary emergency transfer 
of entry permits and interim use permits when 
illness, disability death or other unavoidable 
hardship prevents the permit holder from partici­
pating in the fisher." (Emphasis added).

In accordance with the well-established principle of statu­
tory construction of ej usdem generis , where general words 
follow a listing of specific w o r d s , the general words are 
construed to embrace only circumstances similar in nature to 
those emumerated bv the previous specific words. (See 2A 
Sands, Sutherland Statutory Construction, § 47.17, 4th Ed. 
1973). "Th us , 'Vtiher unavoTdabl' hardship" includes only 
circumstances similar in nature and gravity to illness, 
disability and death.
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The phrase "unavoidable circumstances" is used in 
the Commission's regulations at 20 AAC 05.630(a)(5). In 
that context, the Commission has interpreted the phrase to 
mean circumstances (1) beyond one's control which prevent 
his participation in a fishery, (2) in frustration of bin 
specific definite intent to do so, (3) despite all reasor- 
ably possible efforts. Applying the same meaning to "una­
voidable hardship," along with the principle of ejusdem 
generis, results in the interpretation that only serious 
hardship beyond one's control which frustrates his specific 
and definite intent to participate in a fishery despite all 
reasonably possible efforts would be included within the 
scope of those words.

This seems to be a sufficiently narrow criteria 
for emergency transfers, while at the same time allowing for 
the myriad of possible types of unavoidable hardship which 
may properly justify such a transfer

I hope this letter is of some help in your further 
consideration of this bill. Please contact me if any ques­
tions on this matter remain.

Sincerely,

AVRUM M. GROSS 
ATTORNEY GENERAL

■
B.'Froehlich 

Assistant Attorney Gene?;al

P B F :bvd

cc: Allan Adasiak
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T h e  H o n o r a b l e  K a y  P o l a n d  
S e n a t o r
S t a t e  o f  A l a s k a  
P o u c h  V
J u n e a u ,  A l a s k a  99811

R e :  SB 428

D e a r  S e n a t o r  P o l a n d :

I t  i s  my u n d e r s t a n d i n g ,  a f t e r  d i s c u s s i n g  S e r i a t e  B i l l  
428 w i t h  a  r e p r e s e n t a t i v e  f r o m  t h e  C o m m e r c i a l  E n t r i e s  
F i s h e r i e s  C o m m i s s i o n ,  t h a t  y o u r  c o m m i t t e e  d e s i r e d  s om e  
c o m m e n t  f r o m  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  Law  
r e g a r d i n g  t h e  l e v e l  o f  c u l p a b i l i t y  u n d e r  p r o p o s e d  a m e n d m e n t s  
w h i c h  w o u l d  b e  r e q u i r e d  t o  b e  p r o v e n  f o r  c o n v i c t i o n  o f  
c e r t a i n  p r o h i b i t e d  a c t s  u n d e r  AS 16 .43 ,  w h i c h  r e g u l a t e s  
e n t r y  i n t o  A l a s k a  c o m m e r c i a l  f i s h e r i e s .

S e c t i o n  3 o f  S e n a t e  B i l l  428 a m e n d s  TVS 16 .43 .360 ( a )  i n  
p a r t  b y  a d d i n g  t h e  r e q u i r e m e n t  t h a t  a  p e r s o n  b e  p r o v e d  t o  
h a v e  a c t e d  w i l f u l l y  b e f o r e  h e  m a y  b e  c o n v i c t e d  o f  a  s t a t u t o r y  
o r  r e g u l a t o r y  v i o l a t i o n  o f  t h e  c h a p t e r ,  ( p . 3, l i n e  1 3 ) .  
P r e s e n t l y  n o  p r o o f  o f  t h e  v i o l a t o r ' s  s t a t e  o f  m i n d  i s  
n e c e s s a r y  u n d e r  t h e  l a n g u a g e  o f  t h e  s t a t u t e  t o  e s t a b l i s h  a  
v i o l a t i o n  u n d e r  AS 1 6 .4 3 .3 6 0 ( a ) .  I  w o u l d  r e c o m m e n d  d e l  t i n g  
t h i s  p o r t i o n  o f  t h e  a m e n d m e n t  f r o m  t h e  b i l l .  I t  i s  d i f f i c u l t  
t o  e s t a b l i s h  a  w i l f u l l  s t a t e  o f  m i n d  i n  p r o s e c u t i n g  v i o l a t i o n s  
o f  r e g u l a t o r y  p r o v i s i o n s ,  a n d  g e n e r a l l y  n o  c o n s c i o u s  s t a t e  
o f  m i n d  i s  c o n s t i t u t i o n a l l y  r e q u i . c ; d  f o r  r e g u l a t o r y  v i o l a t i o n s .  
U n l e s s  t h e r e  i s  s om e  o t h e r  p u r p o s e  f o r  t h e  a m e n d m e n t ,  I  s e e  
n o  r e a s o n  t o  m a k e  e n f o r c e m e n t  o f  AS 16.43 m o r e  d i f f i c u l t  f o r  
t h e  s t a t e .

S e c t i o n  4 o f  t h e  b i l l  a m e n d s  AS 1 6 .4 3 .3 6 0 ( b ) ,  w h i c h  
p r o h i b i t s  m a k i n g  a  f a l s e  s t a t e m e n t  o f  f a c t  i n  a n  a p p l i c a t i o n

0 3 -C 7 L H
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f o r  r e n e w a l  o f  a n  i n t e r i m  u r e  o r  e n t r y  p e r m i t .  T h e  p r o p o s e d  
a m e n d m e n t  i n  p a r e  a d d s  t h e  r e q u i r e m e n t  t h a t  a  p e r s o n  b e  
p r o v e d  t o  h a v e  a c t e d  w i l f u l l y  ( p .  4,  l i n e s  2 a n d  6) b e f o r e  
h e  may  b e  c o n v i c t e d  o f  v i o l a t i n g  i_I»c s u b s e c t i o n .  A p p a r e n t l y  
t h e  p u r p o s e  o f  t h i s  a m e n d m e n t  i s  t o  a v o i a  t h e  p r o s e c u t i o n  
u n d e r  t h e  s u b - s e c t i o n  o f  p e r s o n . 1? w ho  m i s t a k e n l y  m i s t a t e  
f a c t s  o n  a n  a p p l i c a t i o n  o r  r e n e w a l  f o r m .  7  w o u l d  r e c o m m e n d  
s u b s t i t u t i n g  " k n o w i n g l y "  f o r  " w i l f u l l y "  o n  p a g e  11, l i n e s  2 
a n d  6 .  W h i l e  b o t h  t e r m s  a r e  s i m i l a r  a n d  i n d i c a t e  a  s t a t e  o f  
m i n d  w h e r e  t h e  o f f e n d e r  i s  a w a r e  t h a t  h e  o r  s h e  i s  m a k i n g  a  
f a l s e  s t a t e m e n t ,  t h e  u s e  o f  " k n o w i n g l y "  i s  s u g g e s 1: ;d  b e c a u s e  
i t  i s  m o r e  p r e c i s e  a n d  a d d i t i o n a l l y ,  c o m p l i e s  w i t a  t h e  
e f f o r t s  b y  t h e  C r i m i n a l  C o d e  R e v i s i o n  S u b c o m m i s s J  on t o  
c l a r i f y  a n d  l i m i t  t h e  t e r m s  u s e d  t o  d e f i n e  c u l p a b l e  m e n t a l  
s t a t e s  f o r  c r i m i n a l  o f f e n s e s .  T h e  p r o p o s e d  c r i m i n a l  c o d e  
e m p l o y s  f o u r  m e n t a l  s t a t e s :  i n t e n t i o n a l ,  k n o w i n g ,  r e c k l e s s ,  
a n d  c r i m i n a l  n e g l i g e n c e .  I f  c r i m i n a l  p r o h i b i t i o n s  i n  o t h e r  
t i t l e s  o f  t h e  A l a s k a  S t a t u t e s  a l s o  u s e  t h e s e  s t a t e s  o f  m i n d ,  
o u r  s t a t u t e *  w i l l  b e  e a s i e r  f o r  p e o p l e  t o  u n d e r s t a n d  a n d  f o r  
t h e  c o u r t s  t o  i n t e r p r e t .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  c o m m e n t  o n  S e n a t e  B i l l
428

V e r y  t r u l y  y o u r s

AVRUM M. GROSS 
ATTORNEY GENERAL

D AN IEL  W. H ICKEY  
C H IE F  PROSECUTOR

A nn e  C a r p e n e t i
A s s i s t a n t  A t t o r n e y  G e n e r a l

A C : l w

c c :  A r t  P e t e r s o n
A s s i s t a n t  A t t o r n e y  G e n e r a l



r  ”  1 ---------
’ ‘ /STATE

of ALASKA

F e b r u a r y  3 ,  1978

D a v i d  V .
C o m m i s s i o n  L e g a l  A d v i s o r  
C o m m e r c i a l  F i s h e r i e s  E n t r y

SUBJECT!CT| L e t t e r  o f  E x p l a n a t i o n  o f  
SB 428 r e  c o s t  o f  p r o c e e d i n g  u n d e r  
p r o p o s e d  s e c t i o n  r e l a t i n g  t o  
a d m i n i s t r a t i v e  r e v o c a t i o n  o f  p e r m i tC o m m i s s i o n

S e n a t o r  H u b e r  h a s  r a i s e d  t h e  q u e s t i o n  o f  w h e t h e r  j u d i c i a l  
r e v i e w  u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (APA) a s  
p r o v i d e d  i n  S e c t i o n  2 o f  SB 428, w o u l d  a c t  a s  a  d e f a c t o  
f i n a n c i a l  p r o h i b i t i o n  t o  t h e  p e r m i t  h o l d e r ' s  j u d i c i a l  r e v i e w  
o f  t h e  a d m i n i s t r a t i v e  a g e n c y ' s  a c t i o n .  T h e  s e c t i o n s  o f  t h e  
APA b r o u g h t  i n t o  i s s u e  a r e  AS 44 .62 .560 a n d  570. C o p i e s  o f  
t h e s e  s e c t i o n s  a r e  a p p e n d e d  t o  t h i s  r e p l y .

SB 4 28 S e c t  i o n  2 o f  t h e  A d m i n i s t r a t i v e  L e v e l :

D u e  p r o c e s s  r e q u i r e s  t h a t  t h e  p r o p o s e d  r e v o c a t i o n  o f  a  
p e r m i t  b e  p r e c e d e d  b y  n o t i c e  o f  t h e  p r o p o s e d  a c t i o n ,  a n d  
t h a t  t h e  p e r m i t  h o l d e r  b e  a f f o r d e d  a n  o p p o r t u n i t y  t o  b e  
h e a r d  p r i o r  t o  a  r e s o l u t i o n  o f  t h e  i s s u e s .

SB 428 S e c t i o n  2 p r o p o s e s  a  m e c h a n i s m  f o r  a d m i n i s t r a t i v e
r e v o c a t i o n  o f  a  p e r m i t  b y  t h e  C o m m e r c i a l  F i s h e r i e s  E n t r y  
C o m m i s s i o n .  T h i s  p o w e r  d o e s  n o t  p r e s e n t l y  e x i s t .  SB 428 
c o u l d  h a v e  s t o p p e d  t h e r e  a n d  l e f t  t h e  C o m m i s s i o n  w i t h  t h e  
o b l i g a t i o n  t o  a d o p t  r e g u l a t i o n s  r e g a r d i n g  t h e  p r o c e d u r e  t o  
b e  e m p l o y e d  w h i c h  w e r e  c o n s i s t e n t  w i t h  d u e  p r o c e s s .  H o w e v e r ,  
b e c a u s e  o f  t  \e g r a v i t y  o f  t h e  p o t e n t i a l  c o n s e q u e n c e s  o f  
p e r m i t  r e v o c a t i o n ,  t h e  C o m m i s s i o n  f e l t  i t  w a s  a p p r o p r i a t e  
f o r  t h e  L e g i s l a t u r e  t o  p r o v i d e  f o r  a n  a d m i n i s t r a t i v e  r e v o c a t i o n  
p r o c e d u r e  w h i c h  e n s u r e d  t h e  r e s p e c t  o f  t h e  p e r m i t  h o l d e r ' s  
d u e  p r o c e s s  r i g h t s .  T h i s  l e g i s l a t i v e  s t a t e m e n t  i n  e f f e c t  
s a y s :  " I f  y o u  c h e a t  y o u ' l l  b e  p u n i s h e d ,  b u t  we a r e  g o i n g  t o
m a k e  s u r e  t h a t  t h e  S t a t e  p l a y s  b y  t h e  r u l e s  s o  t h a t  i t
d o e s n ' t  c h e a t  y o u . * "

B e f o r e  a n y  a d m i n i s t r a t i v e  h e a r i n g  t h e n ,  t h e  S t a t e  m u s t  
g i v e  n o t i c e  o f  t h e  p r o p o s e d  a c t i o n .  T h e  p e r m i t  h o l d e r  i s  
g i v e n  t h e  o p p o r t u n i t y  t o  a p p e a r  a t  t h e  h e a r i n g ,  w i t h  o r  
w i t h o u t  c o u n s e l ,  a n d  g i v e  1.-3 s i d e  o f  t h e  s t o r y .  T h e  r e s p o n s i ­
b i l i t y  o f  t h e  p e r m i t  h o l d e r  a t  t h e  h e a r i n g  i s  n o  g r e a t e r  
t h a n  t h a t  r e q u i r e d  a t  a n y  a d m i n i s t r a t i v e  h e a r i n g - - h e  m a y ,  i f  
h e  w i s h e s ,  s h o w  u p  a n d - c o n t e s t  t h e  p r o p o s e d  a c t i o n .

m
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S e c t i o n  2 ( b ) ( 2 )  i m p o s e s  a  g r e a t e r  b u r d e n  o n  t h e  S t a t e ,  
h o w e v e r .  S e c t i o n  2 ( b ) (2) r e q u i r e s  t h a t  b e f o r e  t h e  C o m m i s s i o n  
a c t s  i t  m u s t  h a v e  r e c e i v e d  a n  a f f i d a v i t  s e t t i n g  f o r t h  f a c t s  
w a r r a n t i n g  p e r m i t  r e v o c a t i o n .  T h e  n o t i c e  r e q u i r e m e n t s  o f  
S e c t i o n  2 ( b ) (2-6) w e r e  d r a f t e d  r e q u i r i n g  s p e c i f i c i t y  o n  
e v e r y t h i n g  r e a s o n a b l y  n e c e s s a r y  t o  a p p r i s e  t h e  p e r m i t  h o l d e r  
o f  t h e  p o t e n t i a l  l o s s  i n v o l v e d  a n d  t h e  b a s i s  o f  t h e  p r o p o s e d  
a c t i o n .  T h i s  s p e c i f i c i t y  w i l l  h e l p  g u a r a n t e e  a  m e a n i r g f u l  
h e a r i n g .

U n d e r  SB 428, t h e  S t a t e  i s  a l s o  r e q u i r e d ,  w h e n  h o l d i n g  
t h e  h e a r i n g ,  t o  p r o v i d e  a  h e a r i n g  o f f i c e r  who  w i l l  a c t  a s  
t h e  p r e s i d i n g  o f f i c e r  o f  t h e  h e a r i n g .  T h e  h e a r i n g  o f f i c e r  
i s  a t  t h e  e x p e n s e  o f  t h e  S t a t e ,  b u t  w i l l  e m p l o y  h i s  l e g a l  
b a c k g r o u n d  t o  a i d  b o t h  t h e  p e r m i t  h o l d e r  a n d  t h e  C o m m i s s i o n  
i n  t h e  p r e s e n t a t i o n  o f  n e c e s s a r y  f a c t s .  I t  i s  b e l i e v e d  t h a t  
u s e  o f  a  h e a r i n g  o f f i c e r  w i l l  h e l p  i n s u r e  g r e a t e r  i m p a r t i a l i t y  
a s  w e l l  a s  a  m o r e  c o n c i s e  r e c o r d .

I n  r e v i e w ,  t h e  f o r m a l  h e a r i n g  p r o c e d u r e s  r e q u i r e d  b y  SB 
428 a t  t h e  a d m i n i s t r a t i v e  l e v e l  i m p o s e  a d d i t i o n a l  b u r d e n s  
o n l y  u p o n  t h e  S t a t e  a n d  n o t  u p o n  t h e  p a r t y  a g a i n s t  whom t h e  
a c t i o n  i s  p r o p o s e d .

SB 428 S e c t i o n  2 a n d  t h e  J u d i c i a l  L e v e l :

S e n a t o r  H u b e r  h a s  e x p r e s s e d  c o n c e r n  t h a t  a f f o r d i n g  
j u d i c i a l  r e v i e w  o f  t h e  C o m m i s s i o n ' s  d e c i s i o n  p u r s u a n t  t o  AS
44.62.560-570 m i g h t  b e  f i n a n c i a l l y  u n f e a s i b l e  f o r  t h e  p e r m i t  
h o l d e r  t o  p u r s u e .  I t  w a s  a p p a r e n t l y  S e n a t o r  H u b e r ' s  c o n c e r n  
t h a t  a  " d e  n o v o "  j u d i c i a l  r e v i e w  m i g h t  l o w e r  t h e  c o s t  o f  
t h i s  r e v i e w  w e r e  a  l e s s  f o r m a l  a d m i n i s t r a t i v e  h e a r i n g  h e l d  
a t  t h e  o u t s e t .

D u e  p r o c e s s  r e q u i r e s  t h e  r i g h t  o f  j u d i c i a l  r e v i e w  o f  
t h e  C o m m i s s i o n ' s  d e c i s i o n ,  w h e t h e r  t h e  a d m i n i s t r a t i v e  h e a r i n g  
i s  f o r m a l  o r  i n f o r m a l .  T h e  n a t u r e  o f  t h e  r e v i e w  w o u l d  
u l t i m a t e l y  d i c t a t e  t h e  a m o u n t  o f  e x p e n s e  t o  t h e  p e r m i t  
h o l d e r .  T h e  p r o p e r  f o r u m  f o r  r e v i e w  i s  t h e  S u p e r i o r  C o u r t .
[AS  22.. 10 . 020, 22 .15 .050 ,  44. 62. 560]

W e r e  t h e  S u p e r i o r  C o u r t  t o  h o l d  a  " t r i a l  d e  n o v o " ,  c o s t  
t o  t h e  l i t i g a n t  w o u l d  b e  g r e a t l y  i n c r e a s e d .  E v i d e n c e  s u b m i t t e d  
a t  t h e  a d m i n i s t r a t i v e  h e a r i n g ,  w h e t h e r  i t  w a s  f o r m a l  o r  
i n f o r m a l ,  w o u l d  h a v e  t o  b e  r e i n t r o d u c e d  a t  a  " t r i a l  d e  n o v o "  
s u b j e c t  t o  a l l  a p p r o p r i a t e  o b j e c t i o n s  a n d  c r o s s - e x a m i n a t i o n  
r i g h t s  o f  t h e  S t a t e .  W i t n e s s e s  w o u l d  h a v e  t o  a p p e a r ,  p e r h a p s  
f o r  t h e  s e c o n d  t i m e ,  a n d  t h e  l i t i g a n t  h i m s e l f  w o u l d  b e  
m a k i n g  a  s e c o n d  a p p e a r a n c e  t h u s  i n c r e a s i n g  t r a v e l  e x p e n s e s .
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P r e - t r i a l  d i s c o v e r y  m a y  b e  i n  o r d e r  r e q u i r i n g  a d d i t i o n a l  
c o s t s .  S i n c e  a  t r i a l  o f  t h r e e  o r  f o u r  d a y s  i s  m u ch  m o r e  
d i f f i c u l t  t o  s c h e d u l e  o n  t h e  c o u r t  c a l e n d a r  t h a n  a  h a l f - d a y  
a r g u m e n t  ( a s  w o u l d  b e  t h e  c a s e  w e r e  t h e r e  n o t  a  " t r i a l  d e  
n o v o " ) ,  g r e a t e r  d e l a y  c o u l d  b e  a n t i c i p a t e d  t h a n  i f  t h e  c a s e  
w e r e  o n e  o f  s i m p l e  a p p e l l a t e  r e v i e w .  A l l  t o l d ,  a n  i n f o r m a l  
a d m i n i s t r a t i v e  h e a r i n g  f o l l o w e d  b y  a  t r i a l  " d e  n o v o "  a t  t h e  
j u d i c i a l  l e v e l  w o u l d  s u b s t a n t i a l l y  i n c r e a s e ,  r a t h e r  t h a n  
d e c r e a s e ,  t h e  d i r e c t  c o s t  t o  t h e  p e r m i t  h o l d e r .

R e v i e w  u n d e r  AS 44 .62 .560 g e n e r a l l y  a m o u n t s  t o  a  r e v i e w  
o f  t h e  r e c o r d  o f  t h e  a d m i n i s t r a t i v e  h e a r i n g  t o  d e t e r m i n e  t h e  
p r o p r i e t y  o f  t h e  a d m i n i s t r a t i v e  a c t i o n  t a k e n .  An a p p e l l a n t  
i s  r e q u i r e d  t o  t r a n s m i t  t h e  r e c o r d  o f  t h e  a d m i n i s t r a t i v e  
a g e n c y  h e a r i n g  t o  t h e  S u p e r i o r  C o u r t  a t  h i s  own c o s t  a n d  
p r o v i d e  a  c o s t  b o n d  o n  a p p e a l .  I n  t h e  C o m m i s s i o n ' s  e x p e r i e n c e ,  
f o r  c a s e s  i n v o l v i n g  p e r m i t  d e c i s i o n s ,  t h i s  i s  u s u a l l y  n o  
m o r e  t h a n  $350.00. T h e  S u p e r i o r  C o u r t  m a y ,  i n  i t s  d i s c r e t i o n , 
o r d e r  a d d i t i o n a l  e v i d e n c e  o r  r e q u i r e  a  h e a r i n g  " d e  n o v o . " 
[ 5 7 0 ( d ) ]  T h e r e f o r e ,  S e c t i o n s  560 a n d  570 o f  AS 44.62 d o  
p r o v i d e  f o r  t h e  p o s s i b i l i t y  o f  a  " d e  n o v o "  h e a r i n g  w h e r e  
j u s t i c e  r e q u i r e s .

C o n c l u s i o n

S e c t i o n  2 o f  SB 428 a s  p r o p o s e d  w i l l  i n c r e a s e  t h e  
r e s p o n s i v e n e s s  o f  S t a t e  g o v e r n m e n t  a t  t h e  a d m i n i s t r a t i v e  
l e v e l ,  w h i l e  i m p o s i n g  n o  g r e a t e r  b u r d e n  u p o n  t h e  p e r m i t  
h o l d e r  t h a n  w o u l d  a  l e s s  f o r m a l  a d m i n i s t r a t i v e  h e a r i n g  
p r o c e d u r e .

J u d i c i a l  r e v i e w  o f  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
u n d e r  AS 44 .62 .560 a n d  570 p r o v i d e s  a  m u c h  l e s s  c o s t l y  
a v e n u e  o f  r e v i e w  t h a n  w o u l d  a  m a n d a t o r y  t r i a l  " d e  n o v o . "  
N o t w i t h s t a n d i n g ,  S e c t i o n s  560 a n d  570 d o  a l l o w  s u f f i c i e n t  
d i s c r e t i o n  w h e r e b y  t h e  S u p e r i o r  C o u r t  m a y  o r d e r  a  t r i a l  " d e  
n o v o "  w h e r e  j u s t i c e  d i c t a t e s .

I t  w o u l d  t h e r e f o r e  a p p e a r  t h a t  SB 428 p r o v i d e s  a  f a i r  
m e t h o d  o f  c i v i l  r e v o c a t i o n  o f  a n  e n t r y  p e r m i t ,  w h i c h  i s  a l s o  
t h e  l e a s t  c o s t l y  a l t e r n a t i v e  a v a i l a b l e .

D V G : e b
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i  44.G2.5C0 A laska  S tatutes § 44.G2.5G0
requires the agency to make findings of 
fact regarding conditions which have 
changed since the imposition of the penalty

at least one year previous 19G3 Ops. Att’y 
Gen., No. 10.

Sec. 4' ’?.5G0. Judicial review, (a) Judicial review by the superior 
court c final administrative order may be had by filing a notice of 
appeal in accordance with tlvi applicable rules of court governing 
appeals in civil matters. Except, as otherwise provided in this section, the 
notice of appeal shaii be filed within 30 days al ter the last day on which 
reconsideration can be ordered, and served on each party to the 
proceeding. The right to appeal is not affected by the failure to seek 
reconsideration before the agency.

(b) The complete record of the proceedings, or the parts of it which 
the appellant designates, shall be prepared by the agency. A copy shall 
be delivered to all parties participating in the appe 1. The original shall 
be filed in the superior court within 30 days after the appellant pays the 
estimated cost of preparing the complete or designated record or files 
a corporate surety bond equal to the estimated cost.

(c) The complete record includes (1) the pleadings, (2) all notices and 
orders issued by the agency, (3) the proposed decision by a hearing 
officer, (4) the final decision, (5) a transcript of all testimony and 
proceedings, (G) the exhibits admitted or rejected, (7) the written 
evidence, and (8) all other documents in the case.

(d) Upon order o f  the superior court, appeals may be taken on the 
original record or parts of it. The record may be typewritten or 
duplicated by any standard process. Analogous rules of court governing 
appeals in civil matters shall be followed where this chapter is silent, and 
when not in conflict with this chapter.

(e) The superior court may enjoin agency action in excess of 
constitutional or statutory authority at any stage of an agency 
proceeding. I f  agency action is unlawfully withheld or unreasonably 
withheld, th<; superior court may compel the agency to initiate action. 
(§ 24 (ch 2) ch 113 SLA 1959)

Cross reference. — See note to AS 
44.li2.570.

This section and AS 1I.G2.570 prescribe 
the manner it ml scope of judicial review. 
Mobil Oil Ooi p. v. laical Houndarv Comm’n, 
Sup. Cl. 0)i. No. 989 (File No. 11)47), 518 
IVAI 92 (l!i74).

Hut they do not address the form of an 
agency's determinations, Mobil Oil Corp. 
v. laical lluuialurv Comnt'n, Sup. Cl. Op. 
No. '.INI (File No. 11147), 518 P. 2d 92 (1971).

When review is proper, — Keview is 
proper where postponement of appellate 
review until a final judgment is entered by 
the superior court may result in injustice 
because of impairment of a legal right and 
where the order sought to he reviewed is of

such substance and importance as to justify 
deviation from the normal appellate 
procedure by way of appeal and to require 
the immediate attention of this court. 
Mukluk Freight Lines v. Nabors Alas. 
Drilling, Inc.. Sup. Ct. Op. No. 9G7 (File No. 
1870), 516 IV2d 408 (1973).

When order is final. — An order by the 
trial court as a general rule is said to be 
final if it completely and finally disposes of 
the contested claims on their merits. 
Mukluk Freight Lines v. Nabors Alas. 
Drilling, Inc,, Sup. Cl. Op. No. 9(17 (File No. 
1870). 51G l'.2d 408 (1973).

The term "finality" is subject (o several 
definitions. Mukluk Freight Lines v. 
Nabors Alas. Drilling, Inc., Sup. Cl. Op. No. 
9G7 (File No. 1870), 51G P.2d 408 (1973).
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§ 44.62.570 A l a s k a  S t a t u t f s § 44.62.570

the superior court to assert jurisdiction and No. 85G (File No. 15G9), 504 I’.2d 1027
grant preliminary relief in a case where an (1972).
agency has established a permanent rale. Applied in Wilson v. Employment 
A.J. Industries, Inc. v. Alaska Pub. Serv. Security Comm'n, (i Alaska L.J. No. 3, p. 93
Cotnm'n, Sup. Cl. Op. No. G22 (File No. (March, 19(18); Jagcr v. State, Sup. Cl. Op.
1173), 470 P.2d 537 (1970), rec’d on other No. llfil (File No. 2057), 537 I\2d 1100
grounds on rehearing, 483 H.2d 198 (1971). (1975), Moore v. State, Sup. Cl. Op. No. 1284

Appeal to court to obtain review and (File Nos. 2551, 2587), 553 P.2d 8 (197G).
return to court (o continue litigation arc Slated in Alaska Transp. Comm'n v.
separate processes. — Appealing to a court Alaska Airlines, Inc., Sup. Ct. Op. No. 429
for the purpose of obtaining review of an (File No. 881), 431 P.2d 510 (1907);
inferior tribunal’s order and returning to a Matanuska-Susitna Borough v. Lum, Sup.
court with retained jurisdiction for the Ct Op. No. 1179 (File Nos. 2241, 2250), 538
purpose of continuing litigation are l*.2d 994 (1975).
separate and distinct legal processes. Cited in lyeege v. Martin, Sup. Ct. Op.
Greater Anchorage Area Bc.ough v. City Nc. 131 (File No. 256), 379 I*.2d 447 (1903);
of Anchorage, Sup. Ct. Op. No. 85G (File R.C.A. Serv. Co. v. Liggett, 2 Alaska L.J.
No. 15G9), 504 P.2d 1027 (1972). No. 1, p. 7 (Jan., 1904); King v. Alaska Slate

Court apprising parties of right to seek Housing Aulh., Sup. Ct. Op. No. 917 (File
review did not retain jurisdiction. — A No. 1G13), 512 P.2d 887 (1973); Alaska Pub.
lower court which merely apprised the Util. Comm'n v. Greater Anchorage Area
parties of their rights to seek judicial Borough, Sup. Ct. Op. No. 1139 (File No.
review of an administrative adjudication 2314), 534 P.2d 549 (1975).
under this chapter did not retain Am. Jur. reference. — 42 Am. Jur.,
jurisdiction. Greater Anchorage Area Public Administrative Law, § 185.
Borough v. City of Anchorage. Sup. Cl. Op.

Sec. 44.62.570. Scope of review, (a) An appeal shall be heard by the 
superior court silting without a jury.

(b) Inquiry in an appeal extends to the following questions: (1) 
whether the agency has proceeded without, or in excess of jurisdiction;
(2) whether there was a fair hearing; and (3) whether there was a 
prejudicial abuse of discretion. Abuse of discretion is established if the 
agency has not proceeded in the manner required by law, the order or 
decision is not supported by the findings, or the findings are not 
supported by the evidence.

(c) The court may exercise its independent judgment on the evidence. 
I f  it is claimed that the findings are not supported by the evidence, abuse 
of disere t is established if the court determines that the findings are 
not suppo .1 by (1) the weight of the evidence, or (2) substantial 
evidence it, he light of the whole record.

(d) The court may augment the agency record in whole or in part, or 
hold a hearing de novo. I f  the court finds that there is relevant evidence 
which, in the exercise of reasonable diligence, could not have been 
produced or which was improperly excluded at the hearing, the court 
may (1) enter judgment as provided in (e) of this section and remand the 
case to be reconsidered in the light of that evidence; or (2) admit the 
evidence at the appellate hearing without remanding the case.

(e) The court -''all enter judgment setting aside, modifying, 
remanding, or affirming the order or decision, without limiting or 
controlling in any way the discretion legally vested in the agency.

(f) The court in which proceedings under this section are started may 
stay the operation of the administrative order or decision until (1) the
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court enters judgment, (2) a notice of further appeal from the judgment 
is filed, or (3) the time for filing the notice of appeal expires.

(g) No stay may be imposed or continued if the court is satisfied that 
it is against the public interest.

(h) I f  further appeal is taken, the supreme court may, ir. its discretion, 
stay the superior court judgment or agency order.

(i) I f  a final administrative order or decision is the subject of a 
proceeding under this section, and the appeal is filed while the penalty 
imposed is in effect, finishing or complying with the penalty imposed by 
the administrative agency during the pendency of the proceeding does 
not make the determination moot. (§ 25 (ch 2) ch 143 SLA 1959)

This section and AS 41.62.5C0 prescribe 
the manner and scope of judicial review. 
Mobil Oil Corp. v. Local Boundary Comm’n, 
Sup. Ct. Op. No. 989 (File No. 1947), 518 
P.2d 92 (1974).

But they do not address the form or an 
agency's determinations. Mobil Oil Corp. 
v. Local Boundary Comm'n, Sup. Ct. Op. 
No. 989 (File No. 1947), 518 P 2d 92 (1974),

Questions for review. — One type of 
administrative decision on questions of law 
involves questions in which the 
particularized experience and knowledge of 
the administrative personnel goes into the 
determination. When this type of question 
is presented to the court for review, 
deference should be given to the 
administrative interpretation, since the 
expertise of the agency would bo of 
material assislanc»to the court. The other 
kind of case presents questions of law in 
which knowledge and experience in the 
industry affords little guidance toward a 
proper consideration of the legal issues. 
These cases usually concern statutory 
interpretation or other analysis of legal 
relationships about which courts have 
specialized knowledge and experience. 
Consequent ly, courts are at least as capable 
of deciding this kind of question as an 
administrative agency. Swindcl v, Kelly, 
Sup. Ct. Op. No. 812 (File Nos. 1410, 1418), 
499 P.2d 291 (1972).

Leasing decisions of the division of 
lands and Department of Natural 
Resources are subject to judicial review. 
Such judicial review would he governed by 
the relevant provisions of the 
Administrative Procedure Act (AS 44.62), 
Swimicl v. Kelly, Sup. Ct. Op. No. 812 (File 
Nos. 1416, 1418), 499 P.2d 291 (1972).

Four principal stnndurds of review. — 
In interpreting this section the supreme 
court has recognized at least four principal 
standards of review of administrative 
decisions. These are the "substantial

evidence test" for questions of fact; the 
“reasonable basis test" for questions of law 
involving agency expertise; the 
"substitution of judgment lest" for 
questions of law where no expertise is 
involved; and the "reasonable and not 
arbitrary test” for review of administrative 
regulations. Jager v.State, Sup. Ct. Op. No. 
1161 (File No. 2057). 537 P.2d 1100 (1975).

The reasonable basis approach should 
be used for the most part in cases 
concerning administrative expertise as to 
either complex subject m atter or 
fundamental policy formulations. Swindel 
v, Kellv, Sup. Ct. Op. No. 812 (File Nos. 
1416, 1 118), 499 P.2d 291 (1972).

Application of the reasonable basis test 
is extremely useful where the 
administrative action under review 
resembles executive as opposed to 
legislative or judicial activity, where the 
decision under review clearly lias nothing 
to do with the agency's rule making 
function. Swindcl v. Kelly, Sup. Ct. Op. No. 
812 (File Nos. 1410, 1418). 199 P.2d 291 
(1972).

This section is made applicable to 
review of final orders of the Public 
Utilities Commission by AS 42.05.551. 
Jager v. State, Sup. Cl. Op. No. 1161 (File 
No. 2057), 537 P.2d 1100 (1975).

Whether proposed utility rates were 
desixned to and rould meet competition, 
shift sales of gas from winter to summer, 
and achieve interrupt Utility, are all 
questions of fact of the type traditionally 
reviewed under a substantial evidence 
standard. Jager v. State, Sup, Ct. Op. No. 
1161 (Fdc No. 2057), 537 P.2d 1100 (1975).

Public Utilities Commission's derision 
whether to conduct a rate investigation is 
similar to the type of decision involving 
agency expertise in a mixed law and fact 
setting subject tc the "reasonable basis" 
standard of review. Jager v. State, Sup. Cl. 
Op. No. 1161 (Kile No. 2057), 537 P.2d 1100 
(1975).
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