


F e b r u a r y  11, 1977

T h e  H o n o r a b l e  J o h n  L. R ader 
P r e s i d e n t  o f  the S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
June au , A l a s k a  9 9 3 1 1

D e a r  Mr. P re s id en t:

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 13 o f  the A l a s k a  
C o n s t i t u t i o n ,  a n d  in a c c o r d a n c e  w i t h  A S  24.30.060(b) 
a nd t h e  U n i f o r m  R u l e s  o f  the A l a s k a  S t a t e  L e g i s l a t u r e ,
I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  t o  t o r t  c l a i m s  
a g a i n s t  t h e  3tate.

T h e  b i l l  w o u l d  a m e n d  AS 0 9. 50.250 d e a l i n g  w i t h  a c­
tio n a b l e  c l a i m s  a g a i n s t  t he state. (Also see art. II, 
sec. 2 1  o f  t he A l a s k a  C o n s t i t u t i o n ) . Sp e ci f i c a l l y ,  the 
b i l l  w o u l d  b a r  c l a i m s  a g a i n s t  the s t a t e  a r i s i n g  o u t  o f  
m o t o r  v e h i c l e  a c c i d e n t s  b a s e d  upon the d e s i g n  o f  a 
s ta te  h i g h w a y  if the d e s i g n  c o n f o r m s  to arjplicable 
d e s i g n  standa rd s.  I t  a l s o  w o u l d  b a r  c l a i m s  a r i s i n g  o u t  
o f  m o t o r  v e h i c l e  a c c i d e n t s  b a s e d  u p o n  the m a i n t e n a n c e  
of a  s t a t e  h i g h w a y  u n l e s s  t he s ta te  h a d  a c t u a l  n o t i c e  
of a  d a n g e r o u s  c o n d i t i o n  a n d  h a d  t h e  c a p a b i l i t y  to 
c o r r e c t  it. Finally, it w o u l d  b a r  c l a i m s  b a a e d  on 
s tate i n s p e c t i o n  of (or f a i l u r e  to inspect) p r o p e r t y  
n o t  a c t u a l l y  o w n e d  o r  c o n t r o l l e d  b y  t h e  s t a t e  for 
h a z a r d s  o r  s a f e t y  v i o la ti on s .

Specifically, this bill w o u l d  bar suits arising out of 
a motor vehicle accident based on the design of a state 
highway (including the placement of warning or safety 
nign3 or markings on or along the highway) when that 
design conformed with the uniform design standards 
adopted by the Department of Highways pursuant to 
statutory authority and in effect at the time the 
design was prepared. It wo u l d  also b a r  suit3 arising 
out of a motor vehicle accident based on the mainte­
nance (or lack of it) of a state highway unless (1) an



e m p l o y e e  o f  t h e  s t a t e  r e s p o n s i b l e  f or r o a d  m a i n t e n a n c e  
a t  t he p l a c e  o f  t h e  a c c i d e n t  h a d  a c t u a l  n o t i c e  o f  a 
d a n g e r o u s  r o a d  c o n d i t i o n  w h i c h  r e q u i r e d  m a i n t e n a n c e  at 
t h e  s c e n e  o f  th e ac ci de nt ,  (2) a r e a s o n a b l e  m a n  u n d e r  
s i m i l a r  c i r c u m s t a n c e s  w o u l d  h a v e  t aken s te ps  to c o r r e c t  
t h a t  d a n g e r o u s  c on di t i o n ,  (3) t h e r e  w a s  a d e q u a t e  
o p p o r t u n i t y  for  the s t a t e  to p e r f o r m  t h e  r e q u i r e d  
m a i n t e n a n c e  w i t h i n  t h e  c o n s t r a i n t s  of a v a i l a b l e  time, 
p e r s o n n e l  a n d  e qu ip m e n t ,  a n d  (4) the d a n g e r o u s  c o n­
d i t i o n  w a s  a s u b s t a n t i a l  c o n t r i b u t i n g  c a u s e  o f  the 
a c c i d e n t .  T h e  e f f e c t  o f  these p r o v i s i o n s  w o u l d  b e  t he 
e s t a b l i s h m e n t  o f  r e a s o n a b l e  s t a t u t o r y  s t a n d a r d s  o f  care 
t o  w h i c h  t h e  s t a t e  m u s t  conform. S t a t e  a c t i o n s  m e e t i n g  
t h e  s t a n d a r d s  e s t a b l i s h e d  w o u ld , b y  d e f i n i t i o n ,  be 
r e a s o n a b l e  a n d  w o u l d  n o t  giv e r i s e  to s t a t e  liability; 
s t a t e  a c t i o n s  n o t  m e e t i n g  t h o s e  s t a n d a r d s  w o u l d  leave 
t h e  s t a t e  l i a b l e  f o r  r e s u l t i n g  d a m a g e s  to t h e  same 
e x t e n t  i t  i3 so u n d e r  e x i s t i n g  c a s e  law.

T h e  b i l l  w o u l d  a l s o  p r e c l u d e  state l i a b i l i t y  b a s e d  o n  
s t a t e  i n s p e c t i o n  of (or f a i l u r e  to inspect) p r i v a t e  
p r o p e r t y  f o r  v i o l a t i o n s  of statutes, r e g u l a t i o n s  or 
o r d i n a n c e s  a n d / o r  h e a l t h  o r  s a f e t y  hazards. T h i s  
p r o v i s i o n  is p r o m p t e d  d i r e c t l y  by the A l a s k a  S u p r e m e  
C o u r t’s d e c i s i o n s  in A d a m s  v. S t a t e , 535 P . 2d 235 
(Alaska 1975), in w h i c h  the c o u r t  h e l d  t h a t  th e state 
w a s  u n d e r  a  d u t y  to a b a t e  fire h a z a r d s  o n  p r i v a t e  
p r o p e r t y  d i s c o v e r e d  p u r s u a n t  to an inspection, and
W a l l a c e  v. S t a t e , _____  P . 2d ___  , (Alaska Sup. Ct. Op.
Wo. 1352 - D e c e m b e r  29, 1976), in w h i c h  t he c o u r t  h o l d  
t h a t  t h e  s t a t e  w a s  u n d e r  a d u t y  to abate a h a z a r d o u s  
w o r k i n g  c o n d i t i o n  o n  an i n d u s t r i a l  job site.

T h e  c o u r t  s p e c i f i c a l l y  h e l d  t h a t  the c o n d u c t  o f  such 
in sp ec t i o n s ,  o n c e  the  b a s i c  p o l i c y  d e c i s i o n  to i n sp e ct  
p r o p e r t y  h a s  b e e n  made, r e q u i r e s  n o  di s cr e t i o n ,  and 
t h e r e f o r e  the s ta t e m a y  be l i a b l e  for i n j u r i e s  r e­
su l t i n g  f r o m  v i o l a t i o n s  o r  h a z a r d s  n o t  d i s c o v e r e d  
o r n o t  a b a t e d  if d i s c o v e r e d . T h e  c l e a r  i m p l i c a t i o n  is 
that the c h o i c e  o f  r e m e d i a l  m e a s ur es , if v i o l a t i o n s  or 
h a z a r d s  o n  p r i v a t e  p r o p e r t y  a re di s co v e r e d ,  i3 n o t  a 
d i s c r e t i o n a r y  d ec is io n .

I f i r m l y  b e l i e v e  t h a t  the s t a t e  m u s t  be g i v e n  w i d e  
l a t i t u d e  in t he m e a s u r e s  it a do pt s to p r o t e c t  p ub li c 
h e a l t h  und safety. P a r t i c u l a r l y  w h e r e  the stat e' s



a b i l i t y  to d i s c o v e r  a n d  a bate h e a l t h  a n d  s a f e t y  v i o­
lat i o n s  a n d  h a z a r d s  o n  p r i v a t e  p r o p e r t y  is l i m i t e d  b y  
b u d g e t a r y  a n d  o t h e r  f is ca l c o ns tr a in ts , i m p o s i n g  
l i a b i l i t y  w h e n  the s ta te  c o n d u c t s  an i n s p e c t i o n  p l a c e s  
the s t a t e  in an u n t e n a b l e  po sition: the r e s p o n s i b l e  
s t a t e  o f f i c i a l  m u s t  c h o o s e  e i t h e r  n o t  to i n s p e c t  a t  all 
o r  to i n s p e c t  a n d  t h e r e b y  e x p o s e  the s t a t e  to p o t e n t i a l  
l i a b i l i t y  for a ny i n j ur ie s r e s u l t i n g  f r o m  v i o l a t i o n s  o r  
h a z ar ds ,  w h e t h e r  d i s c o v e r e d  or not.

T h e  d e p l o y m e n t  o f  i n s p e c t o r s  t h r o u g h o u t  t h e  state, the 
s e l e c t i o n  o f  t h i n g s  to b e  inspect ed ,  the t h o r o u g h n e s s  
w i t h  w h i c h  i n s p e c t i o n s  are conducted, a n d  t he r e m e d i a l  
m e a s u r e s  s u g g e s t e d  o r  r e q u i r e d  if v i o l a t i o n s  o r  h a z a r d s  
a re d i s c o v e r e d  a ll i n v o l v e  d i s c r e t i o n a r y  decisio n s.  
T h e s e  d e c i s i o n s  i n v o l v e  a b a l a n c i n g  o f  t h e  a v a i l a b l e  
r e s o u r c e s  a n d  m an po we r,  t h e  n u m b e r  o f  t h i n g s  to b e  
ins • jcted, t h e  p o t e n t i a l  d a n g e r  t o  the p u b l i c  h e a l t h  
a n d  w e l f a r e  f r o m  u n d i s c o v e r e d  v i o l a t i o n s  o r  hazards, 
a n d  t he p o t e n t i a l  e c o n o m i c  a nd s o ci al  c o n s e q u e n c e s  of 
i n v o k i n g  a w i d e  v a r i e t y  o f  p o s s i b l e  r e m e d i a l  m ea sures. 
S u b j e c t i n g  t h e  s t a t e  t o  p o t e n t i a l  l i a b i l i t y  t h r o u g h  
j u d i c i a l  s e c o n d - g u e s s i n g  a n y  t i m e  in ju r i e s  r e s u l t  fr om  
v i o l a t i o n s  o r  h a z a r d s  o n  p r i v a t e  p r o p e r t y  w h i c h  c ou ld  
h a v e  b e e n  d i s c o v e r e d  a n d / o r  a b a t e d  is h a v i n g  the  
f o l l o w i n g  c o n s eq u en ce s:  e i t h e r  i n s p e c t i o n s  o f  p r i v a t e
p r o p e r t y  wil l n o t  b e  m a d e  (except w h e r e  a  s t a t u t e  
c l e a r l y  r e q u i r e s  it) o r  the m o s t  s ev e re  r e m e d y  a v a i l a­
ble w i l l  b e  i n v o k e d  e v e n  in m a r g i n a l  cases, n e i t h e r  of 
t he se  c o n s e q u e n c e s  is in the p u b l i c  interest; m o r e  
si gn if i c a n t l y ,  t h e  d i s c r e t i o n a r y  l a t i t u d e  n e c e s s a r y  to 
c r e a t e  a p p r o p r i a t e  s o l u t i o n s  to s p e c i f i c  r e a l  p r o b l e m s  
is elimin at ed .

N o r m a l l y  I d o  n o t  a p p r o v e  o f  l e g i s l a t i o n  f u r t h e r  l i m i­
ting t h e  s t a t e’s tort l i a b i li ty  s in ce  I s t r o n g l y  b e­
lieve t h a t  the s _ a t e  m u s t  b e  as r e s p o n s i b l e  for its 
a c t i o n s  as a  p r i v a t e  c i t i z e n  v/hen t hose a c t i o n s  r e s u l t  
i n  p e r s o n a l  i n j u r y  o r  p r o p e r t y  damage. However, 
s e v e r a l  r e c e n t  c o u r t  d e c i s i o n s  a t  b o t h  the trial and 
a p p e l l a t e  l e v e l s  s u g g e s t  t h a t  th e j u d i c i a r y  is go in g 
b e y o n d  t r a d i t i o n a l  n e g l i g e n c e  c o n c e p t s  w h e n  the state 
is a  de fe n d a n t ,  a n d  is a p p r o a c h i n g  t he p o i n t  w h e r e  the 
st at e w i l l  b e  s t r i c t l y  l ia bl e f o r  d a m a g e s  r e s u l t i n g  
f r o m  a c c i d e n t s  in w h i c h  the state h a s  o n l y  m i n i m a l  
in vo lvement. B o t h  p r a c t i c a l  and p o l i c y  c o n s i d e r a t i o n s  
r e q u i r e  that the l e g i s l a t u r e  c l a ri fy  a n d  d e f i n e  the 
l im it s o f  s ta te  liability.

T h e  m o s t  o b v i o u s  p r a c t i c a l  e f f e c t  of e x p a n d i n g  state



l i a b i l i t y  h a 3  b e e n  a d r a m a t i c  i n c r e a s e  in the c o s t  of 
the s t a t e ' s  l i a b i l i t y  insurance, c o u p l e d  w i t h  a d e­
cr e a s e  in a c t u a l  coverage. W h i l e  b o t h  i n f l a t i o n  a n d  
the n a t i o n w i d e  t e n d e n c y  t o w a r d  jury v e r d i c t 3  e x c e e d i n g  
$ 1 , 0 0 0 , 0 0 0  are a ls o  r e s p o n s i b l e  for t he i n c r e a s e d  c o 3 t  
o f  i ns ur a n c e ,  jud ic ia l e x p a n s i o n  o f  3 tate l i a b i l i t y  
c e r t a i n l y  is a s u b s t a n t i a l  factor.

M o r e  fu nd am en t al ly , I b e l i e v e  t h a t  t he c o u r t 3 are 
a 3 3 u m i n g  t h e  l e g i s l a t u r e ' s  r e s p o n s i b i l i t y  to e s t a b l i s h  
a n d  d e f i n e  the limits o f  state liability. Art. II, 
soc. 21 o f  the A l a s k a  C o n s t i t u t i o n  p r o v i d e s  that °[t]he 
l e g i s l a t u r e  s ha l l e s t a b l i s h  p r o c e d u r e s  for  suits 
a g a i n s t  tine State." (Emphasis added.) P u r s u a n t  to 
th is  section, tha l e g i s l a t u r e  e n a c t e d  AS 09.50.250 
d e f i n i n g  t h e  l imits o f  state liability, and e x e m p t i n g  
t h e  st at e f r o m  l i a b i l i t y  for " d i s c r e t i o n a r y  acts."
W h i l e  I a g r e e  w i t h  tha S u p r e m e  C o u r t ' 3 r e c e n t  s t a t e m e n t  
t h a t  the c u r r e n t  l a w  of s o v e r e i g n  i m m u n i t y  in A l a s k a  is 
t h a t  " l i a b i l i t y  is the rule, i m m u n i t y  the ex ce pt i on " 
(Adams v. State, 555 P . 2d 235, 244 (Alaska 1976)), I 
fear tha t t h a  l e g i s l a t i v e  d e t e r m i n a t i o n  tha t o ne su ch  
e x c e p t i o n  s h o u l d  e n c o m p a s s  d i s c r e t i o n a r y  acts b y  the 
s t a t e  i3 s l o w l y  b e i n g  u n d e r m i n e d  b y  j udicial d e c i s i o n s  
g i v i n g  t h e  w o r d s  " d i s c r e t i o n a r y  acts" an a r t i f i c i a l l y  
n a r r o w  c o n s t r u c t i o n  n o t  i n t e n d e d  b y  the legislature.

I a m  a l s o  d i s t u r b e d  by the fact tha t  there a re no 
e s t a b l i s h e d  s ta nd ar ds  o f  care for t hose s i tu at i o n s  
w h e r e  the state s h ould be l ia bl e  if it is neglig en t.  
T h i 3  p e r m i t s  a c o u r t  to d e t e r m i n e  the r e a s o n a b l e n e s s  of 
s t a t e  a c t i o n s  a f t e r  tha fact. It is i m p e r a t i v e  tha t 
the l e g i s l a t u r e  r e e s t a b l i s h  its p o s i t i o n  as the b r a n c h  
o f  g o v e r n m e n t  r e s p o n s i b l e  for d e t e r m i n i n g  w h a t  s i t u­
at i o n s  m a y  g i v e  r i s e  to state l i a b i l i t y  and the 
s t a n d a r d  o f  car e to w h i c h  the state w i l l  b e  h e l d  in 
t h o s e  situations.

I f i r m l y  b e l i e v e  th at  s o c i e t y  r a t h e r  than the inju re d 
i n d i v i d u a l  s h o u l d  b e a r  t he co 3t  of t h e  s t a t e 1s n e g l i­
gence. However, this p o l i c y  of r i s k - s p r e a d i n g  s h ou ld  
b o  c o n f i n e d  to t h os e si tu at i o n s  in w h i c h  the state is 
c l e a r l y  u n d e r  a d u t y  to act and w h e r e  its failure to 
p e r f o r m  its d u t y  w a s  a su b st a n t i a l  c o n t r i b u t i n g  c a u s e  
o f  the injury. T h e  state cannot, a n d  s h ou l d not, b o a r  
the c o s t  o f  e v e r y  i n j u r y  w i t h  w h i c h  the s ta t e h a s  some



connection. T h i s  b i l l  w o u l d  p l a c e  r e a s o n a b l e  s t a t ut or y 
l im it s on st at e liability, p e r m i t t i n g  r e c o v e r y  w h e r e  
t he st at e  r e a l l y  is a t  f a u l t  b u t  p r e v e n t i n g  r e c o v e r y  
w h e n  t h e  s ta te  is o n l y  m i n i m a l l y  involved.

Sincerely,

J a y  S. Hamraond 
G o v e r n o r



M a y  12, 1977

The Ho no r ab le  T e r r y  Gardiner, C h a i rm an
The H o n o r ab le  F r e d  E. Brown
The H o n o r ab le  L a r r y  C ar penter
The H o n o r ab le  Ed D a n k w o r t h
The H o n o r ab le  R i c h a r d  I. "Dick" E l i a s o n
The Ho no ra bl e  Bill Miles
The Ho no r ab le  L i s a  Rudd, Members,
House J u d i c i a r y  Committee 
T en th  A l a s k a  State Legis la tu re  
P ou ch  V
Juneau, A l a s k a  99811

Re: SB 151
Tort Claims Again st  the State of A la sk a
O ur File: J- 77-036-77

De a r Members of the House J u d i c i a r y  Committee:

In m y  te st imony on May 3, 1977 before the House 
Ju di ci ar y Committee r e ga rd in g SB 151, Tort Claims Against 
the State of Alaska, I felt that there was some m i s u n d e r s t a n d i n g  
of the u nd e rl yi ng  intent and pot en ti al  effect of this bill.

We beli e ve  the state s hould be liable at any time
the state's n eg l ig en t conduct causes a p r iv at e  injury, and SB 
151 w ou ld  not preclude state liability w h e n  the s t a t e’s 
negligent conduct r e s ul te d  in private injury. It w o u l d  do 
the following: (1) e st ablish a legis l at iv e stan d ar d of non-
ne gl ig en t " reasonable care" to be a p p li ed  in. actions b as ed  
on the design or m a i n t e n a n c e  of a state highway; (2) pr eclude 
state liability ba s ed  on state i ns p ec ti on  of, or failure to 
inspect, private p r o p er ty  for violati on s of statutes, regulations 
or ordinances a n d/ or  h e a l t h  or safety hazards; and, (if 
amen de d as I req ue st ed  in m y  testimony) (3) preclude state 
liability w h e n  the basis of the cause o f  actio n is that the 
state licensed the private individual or pirivate conduct 
w h i c h  r e s u lt ed  in the injury.
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We b e l ie ve  a st a tutory s t a nd ar d of r e a s o n a b l e  care 
in h i g h w a y  cases is n e c e s s a r y  b e c a u s e  there is no such 
s tandard at present. In e ve r y case, the jury is r e q u i r e d  to 
determine -- a fter the fact -- if the de sign or m a i n t e n a n c e  
of the h i g h w a y  was reasonable. The s tandard of reason ab le  
care w h i c h  w o u l d  be e s t a b l i s h e d  by SB 151 for h i g h w a y  design 
is c on formance w i t h  applic ab le  n a t i o n a l l y  r e c o g n i z e d  u n i f o r m  
standards in effect at the time the d esign was prepared.
R e g a r d i n g  h i g h w a y  maintenance, the state w o u l d  be liable if 
(1) it h a d  n o ti ce  of the h az ar d o u s  c o n d it io n  r e q u i r in g 
maintenance; (2) a r e a s o n a b l e  m a n  w o u l d  take steps to correct 
that condition; (3) the state was  able to correct the co nd ition 
and did not, an d (4) the c o n d it io n was a su bstantial co n tr i b u t i n g  
cause of the accident. We believe these provisions w o u l d  
es ta bl is h a fair sta nd ar d of "r e asonable care" in h i g h w a y  
cases. As I su gg es te d in m y  testimony, the lack of an 
objective st andard leads to a f l oating sta nd ar d o f  care.
W ha t one jur y sees as " re a sonable" anot h er  jur y m a y  see as 
not "reasonable," a nd the state's conduct is always subject 
to second-guessing.

The bill also w o u l d  bar suits b a s e d  on a failure 
of the state, w h e r e  the state is n e i t h e r  owner n o r  tenant of 
the pro p er ty  involved, (1) to inspect for st atutory v iolations 
or hazards; (2) to d iscover a s ta tu to ry  v i o l a t i o n  or hazard; 
or (3) to abate any such v i o l a t i o n  or hazard. In d e te rm i ni ng  
w h et he r or not the state s hould be immune from these acts or 
omissions, we belie ve  y o u  m u s t  make a f un damental p o l i c y  
d et er mination of p r e c i s e l y  wh a t the state's role is w h e n  it 
becomes i nvolved in inspecting for hazards. One approai h is 
that the state inspects for hazards to try to m i n i m i z e  the 
dangers that state citizens e n c o u nt er  in us in g private 
facilities w h i c h  are subject to state inspection; that is, 
the state is a t te mp t in g to ensure that the publi c is not 
e x po se d to an u n re as on ab l e risk of harm, r e c o g n i z i n g  that 
not all dangers can be totally eliminated. The other a pproach 
is that the t tate inspects for hazards to guarantee the 
safety of the p r o p er t y inspected. That is, if the p roperty 
is inspected and violations are not di sc o ve re d or not abate d 
if discovered, the state is liable for p o s t - i n s p e c t i o n  
injuries m u c h  like an insurance company. We beli ev e the 
state's safety inspection p r o g r a m  is desi g ne d to m i n im iz e 
the dangers state citizens are e x po s ed  to. We do not belie ve  
that the state should be g u a r a n t e e i n g  the sa fety of n o n­
state, p r i v a t e l y - o w n e d  property. The owner of the private 
property, the individual re sp on s i b l e  fcr m a i n t a i n i n g  dangerous 
or hazardous premises and in vi t in g the p ub li c to use them, 
is the one w h o  should be liable for injuries r e s u l t i n g  from 
those hazards or dangers. A ll of the people -- the citizens 
and taxpayers of the state -- shoul d not nave to p ay for the 
wron g s of a few individuals.
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If i n sp ec t io n procedures are inadequate, they 
s hould be changes. If inspectors are incompetent, n e w  ones 
sh ould be hired. But m a k i n g  the state liable for private 
haza rd s simply b e ca u se  the state h a d  the o p p o r t u n i t y  to 
inspect w i l l  not improve the quality of inspectors or inspections. 
If anything, it w i l l  h a v e  the opposite effect: the n u m b e r
of inspections wil l be m i n i m i z e d  beca us e lia b il it y m a y  
result. It m a y  hav e  a n e g a t i v e  effect on p ub l ic  safety as 
well: p r i v a t e  p r o p e r t y  owners wil l  rel y on the state to
ma ke  their pr op er t y safe a n d  d i s c l a i m  p e r s on al  r e s p o n s i b i l i t y  
for their own wrongs. Finally, the impact on state finances 
is obvious: large dollar judgments against the state n e e d l e s s l y
divert state resources w h i c h  could be spent e ls ew he re  w i t h  
g r ea te r p ub li c benefit. I say "needlessly" b e c au se  the 
w h o l e  concept of state l ia bility b a s e d  on inspections misses 
the basic point that the pri va te  p r o p e r t y  owner is the one 
wh o s h ou l d be ar  the co ns equences of m a i n t a i n i n g  a ha za rdous 
c on di ti on  and compe n sa te  innocent victims. T he y are not 
w i t h o u t  a remedy.

Finally, w e  urge y o u  to amend SB 151 to include a 
n e w  p a r a g r a p h  to read:

(6) is b ased on the grant, issuance, 
refusal, extension, delay, or denial of 
a license, permit, appeal, approval, 
exception, variance, or other entitlerent, 
or a re-zoning.

This p r o v i s i o n  appears in the recent m u n i ci pa l immu n it y bill 
p a s s e d  by b o t h  houses and currently awa it i ng  the Governor's 
signature. W h il e the state has not yet bee n he ld  liable 
b ecau se  it issued a license or permit, it is conceivable 
that it w i l l  be h e l d  liable in the future, p a r t i c u l a r l y  
since m u n i ci pa li ti es  m a y  soon be immune from li ab ility based 
on the issuing of a license or permit. L i a b i l i t y  w o u l d  not 
be automatic; however, the state w o u l d  have to prove that 
its licensing and permit issuing procedures are "reason ab le ."
The procedures used for l ic ensing drivers, physicians, etc., 
and issuing permits for using h i g h  explosives, t r a n s p o r t i n g  
e xtra- wi de  loads on state highways, etc., all are designed 
to pro vi d e a certain amount of oversight of activities which 
ma y endanger the public. Th e y are not des ig ne d  to guarantee 
that dangerous activities wil l  not be dangerous; that is 
impossible w i t h o u t  the ex penditure of incredible sums of 
money, and even then, n o t h i n g  is guaranteed. Decisions 
r eg ar di ng  the p r oc e du re s to be used in issuing licenses and 
permits include the time and m a n p o w e r  available to evaluate 
applicants, the feasi bi li ty  of ev a lu a t i n g  applicants a c tually 
p e r f o r m i n g  the tasks for w h i c h  they w i l l  be licensed, the 
n e e d  for a permit and the consequences of not gra nt i ng  one, 
etc. In any j u r y  trial, the jury w i l l  be r e q u i r e d  to make
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ai: aft er -t h e- fa ct  d e t e r m i n a t i o n  r e g a r d in g tha r ea sonableness 
of the proced ur e s involved. P a r t i c u l a r l y  w he re  the p l a i nt i ff  
evokes a great deal of symp at hy  f r o m  the jury,, it m a y  be 
n e x t  to i mpossible to p ro ve  that the pr oc edure emp lo ye d was 
"reasonable," and  that the state sh ould not be liable for 
injuries caus ed  by an indivi du al  lice ns ed  or p e r m i t t e d  by 
the state to engage in the a ct iv i t y  w h i c h  led tc the injur]'.

The l eg islature has alr ea dy  given immunity to 
m u n i c i p a l i t i e s  in suits b a s e d  on the inspection ol private 
p r o p e r t y  and tho. issuing or denial of licenses a nd permits.
If such imm un it y is not gi ve n to the state, principles of 
s t a t ut or y  c o n s t r u c t i o n  almost c e r t a in ly  w o u l d  lead to the 
c on cl u s i o n  that the le gi sl a t u r e  intended that the stete 
could be found liable in such cases. If y ou w o u l d  p r ef e r to 
leave a flo at in g stan d ar d of "reas on ab le  care" in h i gh wa y 
cases, the bill could be a m e n d e d  b y  r emoving that section. 
However, we urge passage of SB 151 wi*:h the amendment far 
causes of a c t i on  b a s e d  on licenses or o e r m i t s . We belitve 
that, by not p a s si n g SB 151 w i t h  the amendment, the legislature 
is saying that the state guarant ee s inspected p roperty is 
not hazardous, l icensed professioi\als are competent, and 
activities for w h i c h  perm it s ha v e be en  issued are safe, and 
the state w i l l  pay for re s ultant injuries w h e n  those statements 
are not  true.

Sincerely,

A V R U M  M. GROSS 
A T T O R N E Y  GENERAL

By:
G . Thorna s ifo e s t e i 

A s s i st an t  A tt or n e y  Gveneral

GTIC: jec

cc: Fran Ulmer
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FISCA L NOTE

R E Q U E S T
Bill/Resolution No. . ____________________________________________
Tit|e An Act Relating to Tort Claims Against the State of Alaska
Req uested  b v Governor Hammond Date 2 / 7 / 7 7

II. F ISCAL D ETA IL  
Agency Affected  _ A l l

Program Category Affected ,
Budget  Request  Uni t(s ) Affec ted ,

E X P E N D I T U R E S  (T housands  o f  Dollars)

FY 77 FY 7S FY 79 FY 80 FY 81 F Y  82
I0Q P E R S O N A L  S E R V IC E S
?.oo T R A V E L  ... __________
300 c o n t r a c t u a l  ....._ _
4 00 COM M ODITIE S
$00 EO U IPM E N T
600 LAND  & S T R U C T U R E S
700 G R A N T S .  CLAIMS.  ETC.

T O T A L 0 0 0 0 0 0

F U N D I N G  (T housa nds  o f  Dollars)

G E N E R A L  F U N D
F E D E R A L  FUN DS
O T H E R  (Specify)

POSITIONS

F U L L  TIM E ... | .

P A R T  T IM E >

T E M P O R A R Y ............1 ................

III. A N A L Y S IS  (See Fiscal N o te  Prepa ra t ion Ins t ructions ,  Sect ion III)

The State receives up to 25 suits per year pertaining to highway maintenance 
and design. Of those suits 15-20 would be defensable by virtue of the 
standards of negligence outlined in this bill. Hopefully the clear 
defense available to us will eliminate the need to defend these suits 
thus saving $300,000 to $500,000 in attorney costs. The State retains a 
significant amount of self insurance which applies to claims treated by 
this bill. Reestablishment of traditional liability standards could 
result in annual savings in excess of an estimated 1.5 million dollars.

iv. D A T E  February 8, 1977
A G E N CY  General Services & S u p p t v T '

Original:  Legislative Finance  
cc: Budget  and Management

Prime Spo n so r  (First  Legislator Na med)
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BY THE RULES COMMITTEE BY
THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 151 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to tort claims against the State of

Alaska; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.50.250 is amended by adding new paragraphs to read: 

(4) arises out of a motor vehicle accident and is based

upon

(A) design of a state highway, including the placement 

of warning or safety signs or markings on or along the highway, 

when the design conformed to nationally recognized uniform stan­

dards as adopted by the Department of Highways under AS 19.10.040, 

19.10.050, or AS 19.10.160 for the system of which the highway 

involved is a part and in effect at the time the design was 

prepared; or

(B) maintenance of a highway unless

(i) an employee of the state who had the responsi­

bility for road maintenance at the place of the accident had 

actual notice of a dangerous road condition which required 

maintenance at the scene of the accident;

(ii) a reasonable man under similar circumstances 

would have taken steps to correct the dangerous condition of 

the highway at the place of the accident;

(iii) there was adequate opportunity for the 

state to render the maintenance service, considering the 

length of time in which the state had actual notice, and the

-1- SB 151
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personnel and equipment capabilities of the state for the

area in which the accident occurred; and

(iv) the dangerous condition of the road was a 

substantial contributing cause of the accident;

(5) is based on a failure of the state, where the state is

neither owner nor tenant of the property involved,

(A) to inspect property for a violation of any statute, 

regulation, or ordinance, or a hazard to health or safety;

(B) to discover a violation of any statute, regulation,

or ordinance, or a hazard to health or safety if an inspection of

property is made;

(C) to abate a violation of any statute, ordinance, or 

regulation, or a hazard to health or safety discovered on property 

inspected.

* Sec. 2. This Act takes effect immediately in accordance with AS 01.-

10.070(c) and applies to ali. legal actions filed after the. effective date

of this Act.

I
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H o u s e  J u d ' x a r y  
Ma y 3, 1977

T h e  m e e t i n g  was c alled to o rder at 3:55 p.m. by Chairman, Gardiner. 
M e m b e r s  present w e r e  G ar diner, Miles, B r o w n  and Rudd. Mr. Dankworth, 
Mr. E l i a s o n  and Mr. C a r p e n t e r  came late.

SB 12 N u m b e r  of s u p e r i o r  court and d i s t ri ct  court judges SB
12

S e n a t o r  Z i e gl er  was he re  to speak in sup p or t of SB 12 for which he 
is a sponsor. He e x p l a i n e d  the e x i s t i n g  p r o b l e m  as b e i n g  that 
K e t c h i k a n ' s  J u d g e  S c h u l t z  is fr eq u e n t l y  called to A n c h o r a g e  l e a v in g 
K e t c h i k a n  w i t h o u t  a judge. Sen. Z i e g l e r  w o u l d  like to see a superior 
court j ud ge  in K e t c h i k a n  at all times.

S e n a t o r  Z i e gl er  r e q u e s t e d  that the co mm ittee put this bill in the 
d r a w e r  for now. He said that he will c a r e f ul ly  m o n i t o r  the s u p er io r 
court p o s i ti on  in K e t c h i k a n  b e t w e e n  now  and next year, and may a sk 
that the bill be r e c o n s i d e r e d  next y e a r  if he senses the need.

The c o m m i t t e e  a g r e e d  to set the bill aside for now.

( SB 151 Tort claims aga in s t the St at e of A l as ka  SB

151
G a r d i n e r  b r i e f l y  e x p l a i n e d  why he had e brou gh t this bill up be fore 
the committee.

T o m  K o e s t e r  from the A t t o r n e y  G en eral's o f fi ce  was her e  to support 
the bill, which is an a d m i n i s t r a t i o n  bill.

B r o w n  m o v e d  that c o n s i d e r a t i o n  of SB 151 be p o s t p o n e d  i n d e f i n a t e l y . 
G a r d i n e r  e x p l ai ne d that a c o m m it te e could not do this, as it would 
kill the bi ll  for this year. B r o w n  changed his m o t i o n  to table the 
bill. T h e  m o t i o n  to table the bill failed.

T h e r e  was a very legchy, involved d i s c u s s i o n  a f t e r  w h i c h  the co mm it te e 
d e c i d e d  not to do a n y t h i n g  with the bi l l at this time.

The m e e t i n g  w as a d j o u r n e d  at 5:00 p.m.



S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R

J u n e a u

A p r i l  12, 1977

MEMORANDUM

TO: R e p r e s e n t a t i v e  T e r r y  G a r d i n e r

FROM: F r a n  U l m e r  V, ‘ "
f/
/f

S U B J E C T :  A m e n d m e n t ' t o  SB 151

It h a s  co m e  to o u r  a t t e n t i o n  t h a t  S e n a t e  Bi l l  151 r e g a r d i n g  
l i m i t a t i o n  o f  t o r t  c l a i m s  a g a i n s t  the S t a t e  n e e d s  an a d d i t i o n a l  
p r o v i s i o n  to p r o t e c t  the S t a t e  f r o m  c l a i m s  a r i s i n g  o u t  o f  
the i s s u a n c e  of  l i c e n s e s  a n d  p e r m i t s .  T h i s  p r o v i s i o n  w o u l d  
be i d e n t i c a l  to the p r o t e c t i o n  a f f o r d e d  m u n i c i p a l i t i e s  in 
HB 3 5 4 / S B  249. W h e n  t h e  S t a t e  l i c e n s e s  i n d i v i d u a l s  (oc­
c u p a t i o n a l  l i c e n s e s ,  d r i v e r s  l i c e n s e s ,  etc.), it d o e s  n o t  
a s s u m e  the r e s p o n s i b i l i t y  of  e n s u r i n g  t h a t  the l i c e n s e e  w i l l  
p e r f o r m  a d e q u a t e l y  at all times. T h a t  is, t h e  S t a t e  do e s  
n o t  s t a n d  b e h i n d  e v e r y  d r i v e r  t h a t  h o l d s  a l i c e n s e  to d r i v e  
in A l a s k a  o r  e v e r y  d o c t o r  c e r t i f i e d  to p r a c t i c e  m e d i c i n e  
in the State. H o w e v e r ,  the S u p r e m e  C o u r t ' s  r e c e n t  t o r t  
d e c i s i o n s  c o u l d  l e a d  to s u c h  a c o n c l u s i o n .  F u r t h e r m o r e ,  
p r i n c i p l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  w o u l d  a l m o s t  c e r t a i n l y  
l e a d  to t h a t  c o n c l u s i o n  if m u n i c i p a l i t i e s  are g i v e n  su c h  
i m m u n i t y  a n d  the S t a t e  is not.

T h e  a d d i t i o n  o n  P a g e  2 s h o u l d  r e a d  "(6) is b a s e d  o n  the 
grant, issua n c e ,  r e f u s a l ,  s u s p e n s i o n ,  delay, o r  d e n i a l  o f  
a lic e n s e ,  p e r m i t ,  a p p e a l ,  a p p r o v a l ,  e x c e p t i o n ,  v a r i a n c e ,  
o r  o t h e r  e n t i t l e m e n t ,  o r  a r e z o n i n g ; " .

T h a n k  y o u  for c o n s i d e r i n g  this req u e s t .
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