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Alaska Trucking Association, Inc.
3443 M innesota D rive 

T E S T I M O N Y  Anchorage, A laska 99 50 3
(9 0 7 ) 2 7 6 -1 1 4 9

C O N C E R N I N G  

C I V I L  P E N A L T I E S  FOR D I S C H A R G E  O F  O I L

F O R  T H E  RECORD, I AM B E N  BENEDIKTSSON, M A N A G I N G  D I R E C T O R  O F  THE 

A LASKA T R U C K I N G  ASSOCIATION. M Y  A S S O C I A T I O N  IS MADE UP OF SOME 

17,000 E M P L O Y E E S  W O R K I N G  F O R  M Y  600 M E M B E R  FIRMS W HO D E L I V E R  

V I R T U A L L Y  A L L  O F  Y O U R  FOOD, H O U S E H O L D  NECESS ITIES, AND FUEL.

WE ARE V E R Y  C O N C E R N E D  W I T H  THE E N T I R E  S U B J E C T  OF O I L  SPILLS.

VE R Y  FEW O F  M Y  M E M B E R S  ARE P U R E  C A R RIER S IN THE SENS E T H A T  A 

YE L L O W  F R E I G H T  O R  C O N S O L I D A T E D  F R E I G H T W A Y  E X I S T S  IN THE L O W E R  48. 

ALMOST A LL O F  MY M E M B E R  C A R R I E R S  ARE INVOLVED  IN A V A R I E T Y  OF 

TYPES OF AUTHORITIES. FOR EXAMPLE, M Y  T Y P I C A L  M E M B E R  WILL HAVE 

A U T H O R I T Y  T O  MOVE G E N E R A L  COMMODITIES, H O U S E H O L D  GOODS, AND FUEL.

A L A R G E R  N U M B E R  OF R E L A T I V E L Y  S M A L L  C A R R I E R S  ARE INVOLVED IN FUEL 

D E L I V E R I E S  T H A N  IS T H E  CASE IN THE T Y P I C A L  L O W E R  48 AREA.

THE H A N D L I N G  OF F U E L  BY T R U C K  IS AN A B S O L U T E  N E C E S S I T Y  TO THE 

S U R VIVAL OF M O S T  OF T H E  C O M M U N I T I E S  AND C I T I E S  IN ALASKA. W I T H­

OUT THE R E Q U I S I T E  T A N K  T R U C K E R  D E L I V E R I N G  Y O U R  HOME H E A T I N G  OIL, 

MANY OF MY M E M B E R S  A N D  Y O U R  C O N S T I T U E N T S  C O U L D  N OT SURVIVE.

THE S U B JECT O F  THIS H E A R I N G  IS IIB 912, C O N C E R N I N G  M A N D A T O R Y  OIL 

SPILL PENALTIES. IN T H E  LAST H A L F  SESSION, T H E  L E G I S L A T U R E  P A S S E D  

IIB 137 WHICH, WHILE A P P A R E N T L Y  BASEL ON G O O D  INTENTION, WAS BAD 

LAW. THE A P P A R E N T  INTENT WAS T W O  FOLD - (1) T O  P R O V I D E  AN
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IN C E N T I V E  T O  E N S U R E  S A F E R  H A N D L I N G  OF LARGE Q U A N T I T I E S  O F  O I L  AND 

(2) T O  P L A C E  D O L L A R S  INTO T H E  G E N E R A L  F U N D  T O  O F F S E T  E N V I R O N M E N T A L  

F E P A I R  COSTS, F O R  D A M A G E  R E S U L T I N G  F R O M  L A R G E  SCALE O I L  SPILLS. 

UNFORTUNATELY, W H A T  HAS H A P P E N E D  AS A R E S U L T  OF THE P A S S A G E  OF 

-AS 4 6 . 0 3 . 7 5 8  IS T H A T  T H E  S M A L L  O I L  C A R R I E R  IS P L A C E D  IN A P O S I T I O N  

I N  W H I C H  HE C AN BE S E R V E D  W I T H  A N  A R B I T R A R Y  FINE F O R  A N  O I L  SPILL, 

R E G A R D L E S S  OF A C T U A L  E N V I R O N M E N T A L  DAMAGE. T H A T  FINE C A N  BE VERY 

S I G N I F I C A N T  AND, IN FACT, P R O B A B L Y  W O U L D  P U T  A L ARGE M A J O R I T Y  OF 

M Y  M E M B E R S  O U T  O F  E U S I N E S S  IF T H E  FULL P E N A L T I E S  WERE T O  BE E N­

F O R C E D  IN A R E L A T I V E L Y  SMAL L SPILL.

AT T A C H E D  ARE W O R K  S H E E T S  F O R  P O T E N T I A L  O I L  S PILL S IN T W O  T Y P I C A L  

CASES OF T R U C K  ACCIDENTS.

H B  912 WAS P R O P O S E D  T O  E L I M I N A T E  THE S M A L L  O I L  S P I L L  FR OM P E N A L T I E S  

A G A I N S T  W H I C H  T H E  O P E R A T O R  C A N N O T  EVEN BE INSURED. T H E R E  IS A 

C O M P A N I O N  B I L L  (SE 557) P R E S E N T L Y  BEING P R O C E S S E D  T H R O U G H  THE 

.SENATE W H I C H  P R O P O S E S  ESSENTI/ Y THE SAME S O L U T I O N  T O  T H E  C I V I L  

-PENALTY P R O B L E M  AS IIB 912. IT IS O U R  R E C O M M E N D A T I O N  T H A T  T H E  T W O  

B I L L S  BE COMBINED. WE T H I N K  T H A T  T H E  R A T I O N A L E  S U P P L I E D  BY IIB912 

A N D  THE G A L L O N A G E  F I G U R E  S U P P L I E D  W O U L D  P R O V I D E  THE

P R O T E C T I O N  N E C E S S A R Y  T O  C A R R Y  O U T  THE INTENT O F  THE O R I G I N A L  

.LEGISLATION. O U R  T A N K  T R U C K E R  N O W  R U N N ING THE H I G HWAYS CARRY A 

.MAXIMUM LOAD O F  A B O U T  11,500 G A L L O N S  Of P E T R O L E U M  PRODUCTS. SINCE 

“TH E  T R E N D  HAS B E E N  T O W A R D  L A R G E R  E Q U I P M E N T  WE S U G G E S T E D  T H A T

2



A FACTOR OF 12,500 GALLONS BE USED TO AFFECT THE LOWER LIMIT OF 

CIVIL PENALTIES, THIS WILL PROVIDE PROTECTION NECESSARY FOR THE 

NEXT SEVERAL YEARS, IN EARLIER HEARINGS OF THIS BILL THE 12,500 

GALLON FIGURE WAS REDUCED TO 12,000. THAT IS FINE BY US.

THE ATA STRONGLY RECOMMENDS THE ADOPTION OF HB 912 IN ITS ENTIRETY.



WORK SHEET 

FOR

AS 46.03.758/ TITLE 18 CHAPTER 75 ARTICLE 5

POTENTIAL LOSS TO OPERATORS -

1. LOSS ff\

GIVEN! 5000 GALLON SPILL IN FRESHWATER CRITICAL ENVIRONMENT (SALMON 
<

SPAWNING STLCAM).

PRODUCT SPILLED- HOUSE HEATING FUEL

CHARACTERISTICS FACTORS

HIGHLY TOXIC 1.00

HIGH DEGRADABILITY .25

HIGH DISBURSEILITY • .15

1.40/3=.466

FRESHWATER CRITICAL - $10.00/CAL.

COMPUTATION j- 

MAXIMUM STANDARD PENALTY

.466 9 lo a 5000 » $23, 300

WITH GROSS NEGLIGENCE

$23, 000 fl 5 B 1 1 6 ,500:,

2. LOSS B 7.

CIVENt 2000 GALLON SPILL IN MARINE CRITICAL ENVIRONMENT (WITHIN 

ONE MILE OF A SALMON SPAWNING STREAM).

PROn.ICT SPILLED 1 MARINE DIESEL



CHARACTERISTICSi FACTOR

HIGHLY TOXIC 1 . 0 0

HIGH DEGRADABILITY .25

A S.HIGH DIS3URSABILITY

1 A O / 3 = M o6

MARINE CRITICAL - $ 2.50/CAL. 

COMPUTATION;

MAXIMUM STANDARD PENALTY

.1*66 a 2. 5 0 a 2000 = $2, 3 3 0
WITH GROSS NEGLIGENCE 

2,330 0 5 “ 1 1 , 6 5 0
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A L A S K A  L E G I S L A T I O N  - 1978 
S . B .  557
O I L  S P I L L  P E N A L T I E S

T h i s  bill, w h i c h  a m e n d s  H.B. 137, C h a p t e r  129 o f  the 1977 S e s s i o n ,  
s h o u l d  be f u r t h e r  a m e n d e d  as f o l l o w s :

1. S e c t i o n  ^ 6 . 0 3 . 7 5 8 ( a ) (2) is a m e n d e d  to r e a d :

" t h e  e n a e t -  n a t u r e  a n d  e x t e n t  e ~  o i l  p e l l u t i e n  e a n  be 
n e i t h e r  d o c u m e n t e d  w i t h  e e r t a i n t y  r b p  p p e e i e e l y  
q u a n t i f i e d  e n  a  s p i i i - b y - s p i l l  b a s i s }  h e w e v e ? T 

i n  l i g h t  o f  t h e  m a g n i t u d e  o f  h a r m  w h i c h  m a y  be  
c a u s e d  b y  o i l  d i s c h a r g e s ,  arid t h e  v i t a l  i m p o r t a n c e  
o f  c o m m e r c i a l ,  s p o r t  a n d  s u b s i s t e n c e  f i s h i n g ,  

t o u r i s m ,  a n d  A l a s k a ' s  n a t u r a l  a b u r  lance a n d  b e a u t y  
t o  t h e  e c o n o m i c  f u t u r e  o f  t h e  s t a t e ,  a n d  its q u a l i t y  
o f  l i f e ,  it i s  t h e  j u d g m e n t  o f  t h e  l e g i s l a t u r e  t h a t  

s u b s t a n t i a l  c i v i l  p e n a l t i e s  s h o u l d  b e  i m p o s e d  f o r  the 
d i s c h a r g e  o f  o i l ,  i n  o r d e r  t o  p r o v i d e  a  m e a n i n g f u l  
i n c e n t i v e  f o r  t h e  s a f e  h a n d l i n g  o f  o i l  a n d  to i n s u r e  

t h a t  t h e  p u b l i c  d o e s  n o t  b e a r  s u b s t a n t i a l  l o s s e s  f r o m  

o i l  p o l l u t i o n  f o r  w h i c h T b e e a u s e  e f  i t s  Gubtle-j lep.g- 
t e r m  e ?  U H q u a n t i f i a b l e  n a t u r e ,  c o m p e n s a t i o n  w o u l d  n o t  
o t h e r w i s e  b e  r e c e i v e d }  a n d  h o w e v e r ,  it is n o t  t h e  

j n t e n t  o f  t h is s e c t i o n  t o  lmpose~~lT c i v i l  p e n a l t y  for 
d i s c h a r g e  o f o il w h e r e  t h e r e  is n o  d e m o n s t r a b l e  

d a m a g e  t o  t h e  e n v i r o n m e n t ;  a n d lr

T h i s  a m e n d m e n t  is t h e  m o s t  i m p o r t a n t  o f  t h e  four. It d e l e t e s  the 
r e f e r e n c e  t o  u n q u a n t i f i a b l e  d a m a g e ,  a t h o r o u g h l y  I l l o g i c a l  conc ept 
w h i c h  no o n e  h a s  e v e r  b e e n  a b l e  to e x p l a i n ,  a n d  it adds l a n g u a g e  to 
r e q u i r e  a d e m o n s t r a t i o n  t h a t  e n v i r o n m e n t a l  d a m a g e  has o c c u r r e d  
b e f o r e  p e n a l t i e s  u n d e r  t h i s  l a w  c a n  be i m p o s e d .

T h e  e x i s t i n g  law, w h i c h  d o e s  n o t  r e q u i r e  e v i d e n c e  of e n v i r o n m e n t a l  
d a m a g e  b e f o r e  i m p o s i n g  p e n a l t i e s ,  m u s t  b e  c o n s i d e r e d  p u n i t i v e .  Yet,, 
s u b s e c t i o n  (a)(3) s t a t e s  t h i s  s h o u l d  n o t  be t h e  c a s e . *  T h u s ,  this 
a m e n d m e n t  w o u l d  r e n d e r  t h e  p e n a l t y  r e m e d i a l  r a t h e r  than p u n i t i v e .  »

2. S e c t i o n  *16.03.7 5 8 ( b )  (1) is a m e n d e d  to r e a d :  I

" S u b j e c t  to s u b s e ct ion (a)(2j a n d  to (-3r (2 ) of this 
s u b s e c t i o n ,  t h e  p e n a l t i e s  f o r  the f o l l o w i n g  c a t e g o r i e s  
of  r e c e i v i n g  e n v i r o n m e n t s  m a y  n o t  e x c e e d "

M a k i n g  the p e n a l t i e s  s u b j e c t  to s u b s e c t i o n  (a)(2) Is a p r e c a u t i o n  to 
e n s u r e  that p e n a l t i e s  w i l l  n o t  be i m p o s e d  u n l e s s  it is d e m o n s t r a t e d  
t h a t  e n v i r o n m e n t a l  d a m a g e  o c c u r r e d .

*T b  .03.758 (a )(3) "in o r d e r  to p r o v i d e  an I n c e n t i v e  w h i c h  is 
e f f e c t i v e ,  but n o t  p u n i t i v e . "



The c h a n g e  f r o m  (3) to (2) is a t e c h n i c a l  c h a n g e .  T h e r e  is no (3) 
in s u b s e c t i o n  (b).

3. S e c t i o n  6 .03 .758 (d ) is a m e n d e d  to read:

" T h e  s c h e d u l e  s h a l l  v a r y  a c c o r d i n g  to t h e  t o x i c i t y ,  
d e g r a d a b i l l t y  a n d  d i s p e r s a l  c h a r a c t e r i s t i c s  o f  the 
oil. T h e  s c h e d u l e  s h a l l  a l s o  v a r y  a c c o r d i n g  to the 
s e n s i t i v i t y  a n d  p r o d u c t i v i t y  o f  the r e c e i v i n g  
e n v i r o n m e n t . And, the s c h e d u l e  s h a l l  t a k e  i n t o  
a c c o u n t  s e a s o n a l  c h a n g e s . V a r i a t i o n s  u n d e r  this 
s u b s e c t i o n  m a y  be by s u b c a t e g o r i e s  o f  r e c e i v i n g  
e n v i r o n m e n t s ,  s p e c i f i c  r e c e i v i n g  e n v i r o n m e n t s ,  
o r  b o t h .  T h e  m a x i m u m  p e n a l t i e s  e s t a b l i s h e d  in (b) 
o f  t h i s  s e c t i o n  s h a l l  a p p l y  to d i s c h a r g e s  in the 
m o s t  s e n s i t i v e  a n d  p r o d u c t i v e  o f  r e c e i v i n g  
e n v i r o n m e n t s  w i t h i n  e a c h  c a t e g o r y  o f  r e c e i v i n g  
e n v i r o n m e n t ,  a n d  t h e  p e n a l t y  s h a l l  d e c r e a s e  for less 
p r o d u c t i v e  or l e s s  s e n s i t i v e  r e c e i v i n g  e n v i r o n m e n t s . "

T h i s  is c o n s i s t e n t  w i t h  p a s t  a r g u m e n t s  that s e a s o n a l i t y  is an 
I m p o r t a n t  f a c t o r  in d e t e r m i n i n g  p o t e n t i a l  e n v i r o m e n t a l  d a m a g e .  
Also, it r e i n f o r c e s  o u r  f i r s t  amendment. " L e s s "  is a d d e d  b e f o r e  
" s e n s i t i v e "  i n  t h e  i n t e r e s t  o f  good  c o n s t r u c t i o n .

4. S e c t i o n  Jl 6 .0 3 . 7 5 8 ( g )  is a m e n d e d  to read:

" E x c e p t  a s  p r o v i d e d  in (f) a n d  (j) o f  t h i s  s e c t i o n ,  t h e  
e n t i r e  p e n a l t y  s p e c i f i e d  in t h e  r e g u l a t i o n s  s h a l l  be  
i m p o s e d ,  e x c e p t  t h a t  a p e r s o n  w h o  d i s c h a r g e s  o i l  i n t o  

a r e c e i v i n g  e n v i r o n m e n t  m a y  d e m o n s t r a t e ,  b y  a p r e­
p o n d e r a n c e  o f  e v i d e n c e ,  t h a t  m i t i g a t i n g  c i r c u m s t a n c e s  

r e l a t i n g  t o  t h e  e f f e c t s  o f  t h e  d i s c h a r g e  w o u l d  m a k e  

i m p o s i t i o n  o f  t h e  f u l l  p e n a l t y  i n a p p r o p r i a t e .  In 
d e t e r m i n i n g  w h e t h e r  m i t i g a t i n g  e i r e a m B t a n e e B  e a i e t T 

t h e  e e u u t s h a l l  reeognitte t h a t  o e i e n t i f l e  k n o w l e d g e  
p e r t a i n i n g  t e - e i l  e p i l l B  in v e r y  l i m i t e d  e n d  i f  t h e r e  
is  i n G u P f i e i e n t  k n o w l e d g e  e i t h e r  i e  p r e d i e t  a b e s e  
e a s e  o r  t ©  s h e w  m i t i g a t i n g  e i r e u m n t a n e e e  v a r y i n g  f r o m  
t h a t  b a s e  e a s e T t h e  a d m i n i s t r a t i v e l y  e s t a b l i s h e d  
s c h e d u l e  o f  p e n a l t i e s  s h a l l  a p p l y .  O n l y  w h e n  n o  s u c h 
m i 1 1 g a t i n g  c l r c u i n s t a n c es ex 1 st s h a l l  t h e s c h e d u l e  o f  

f u.ll p e n a l t i e s  a p p l y . "

T h e  l a n g u a g e  d e l e t e d  d e s c r i b e s  the bo dy o f  s c i e n t i f i c  k n o w l e d g e  
p e r t a i n i n g  t o  o i l  s p i l l s  as " v e r y  l i m i t e d . "  T h i s  is s i m p l y  not 
true. T h e  s c i e n t i f i c  c o m m u n i t y ,  a c a d e m i c i a n s ,  g o v e r n m e n t ,  and 
i n d u s t r y  h a v e  p r o d u c e d  v o l u m e s  of d a t a  on the fate: a n d  e f f e c t s  of 
oil s p i l l s  (an a b b r e v i a t e d  b i b l i o g r a p h y  is a t t a c h e d ) ,  arid their 
w o r k  is c o n t i n u i n g .  T h e r e f o r e ,  the d e l e t e d  s e n t e n c e  c a n n o t  be 

J u s t l f l e d .
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