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House Bill Mo. 63 would arena AS 13-26 relating to Guardians of 

Incapacitated Persons, to institute a new concerpt in guardianship low. Alaska’s 

Title 13, is based upon the Uniform Probate Code, and both contain exoress pro=- 

vlsions for only the1 appointment of a guardian for incapacitated persons who 

is given complete control of his ward's care and living arrangements, and total 

authority to act in the ward’s place in matters of law where incapacity is a 

problem.

However, the latest thinking on the handling of persons who may because 

of certain handicaps require assistance in their maintenance and performance of 

actions having legal effect, is that there .■ are many degrees of incapacity and not 

all of them require total guardianship. At the same time, they see a benefit in 

pe-;mittin&|such a handicapped individual to exercise as much, responsibility as he 

is capable of in ordering his affaire.

Ihe authors of the Uniform Probate Code, believe that it,and state stat­

utes based upon it, contain implicit authority for the appointment and service 

of "partial” os well as "plenary" or full guardians. As far as can be ascertained 

no partial guardians have ever been used in this state, so those advocating their 

appointment, where appropriate, have urged that express language he inserted in 

the Alaska statute to encourage the adoption of this concept by creating a great­

er awareness of its possibilities.

(Sections 1 and 2)

The amendment proposed in these two sections does not address the nartla. 

guardian concept directly, but v/ould merely include in the chapter’s definition of



"incapacitated person" one who is iirpar. 2d hv reason of a developmental disability 

as well as mental illness, deficiency or retardation. Still retained would be im­

pairment from!'physical Illness or disability, advanced age, chronic use of drugs, 

chronic intoxication, or other cause(except minority)". Section 2 then defines 

’’developmental disability". Since AS 13.26.005(1) uses the language "or other 

cause (except minority)" there is no real expansion of scope, but the condition 

of "developmental disability" is give 1 equal emphasis with the other named causes.

Section 2 is also where the terms "partial" and "plenary" as spoiled to 

guardians, are defined. A "partial guardian" would have less than all of the leg­

al rights and pavers of a plenary guardian —  just which ones would be specified 

by the court order appointing him. {

(Section 3)

This would insert a purpose section restricting guardianship to only 

"the extent necessitated by the individual’s actual mental and adaptive limita­

tions."

(Section *!)

because AD 13.26 treats of guardians appointed by will a; well as 

those named by the courts, provision is made he re for reconciling the partial 

guardianship with that set up in a will when the condition of the ward at the 

time of the testator's death could hot be Imam. This section would provj.de that 

a g u a rd ia n  named by a will would have ’’denary guardian" powers until the court 

court determine whether* the powers of a "partial guardian" would be adequate, or 

whetchr no gu.adJ.an is required at all.

(Section 5)

This section rewrites AS 13.26,105, but; mainly to set out in great 

detail and chronological order tne steps in the procedure for appointment of 

a guardian. About the only substantive change is to require recommendation 

proposing the "typo end sccpe" of guardianship services needed.



This section expands AS 13.25.110 by inserting a more detailed description 

of the hearing procedure, but in a nev; provision requires the court to consider 

■the feasibility of a partial guardian, before a plenary guardian is appointed.

(Section 7)
I .

inis is a new section requiring the court order establishing partial guar­

dianship to contain the findsing of fact that indicate its desirability; define 

the powers and the duties of the guardian that will be nest beneficial to the 

ward, and set out the specific legal disabilities to which the ward is subject.

It also contains a provision formerly in AS 13.26.105, for examining the proposed 

living arrangements for tie ward. A nev/ requirement v/ould be for II guardians 

to in forma the court when they have placed their 'wards outside c ’ the ward's 

home, whether or not the placement has resulted from a court order. This will 

let the court know of the location of all placements, so that they cannot be hiddei 

away.

(Seclim 8)

AS 13.36.120 would be amended to provl.de that a fruardlanship would end at 

the expiration of the period set in the court order, in addition to tine other 

termination triggers now in that section such as the death of the ward, or the 

death or icapacity o'* the guard‘.-n or his removal or resignation.

This amendment would permit the court to reduce or increase the authority 

of the guardian, as well as to to remove or replace him, in response to a petition 

by the guardian as well as the present provision for the ward or other persons 

interested in the ward’s welfare. This section would also eliminate a one year

(Section 6)



period which had to elapse if the court did not grant special leave to petition 

for an adjudication that the ward was no longer Incapacitated. The petition 

would riot be able to be filed at any time, and could ask that more If not total

responsibility could be given to the ward.

(Section 10)

This adds to the persons who must be notified of an appointment or mod­

ification proceeding. The present law calls for only notice to the guardian ,w'ard; 

and ward's I mediate family, while the amendment would expand the notice provision 

to the petitioner, anyone who made an evaluation for the petition's*report, the

director of a facility where the ward is living, and the ward's guardian ad litem

if one has been appointed for him.

(Section 11)

A new subsection in AS 13.26.135 would require the court to try to make 

the ward understand that he could petition later for the reduction or elimination 

of guardianship, .and for the ward to be given written information concerning the 

petition procedure.
(Section 12)

As tenporarv guardians are also treated in AS 13-26, this section provides 

that their pavers and duties shall be specified in a court order, Instead of being 

set out in AS 13.26.lT0 as they are now. This language was eliminated to comport 

with the partial guardian approach where the pavers are contained i.n the court or­

der.

(Section 13)

Tills change would add qualified guardianship agencies to the list of 

ptenetial guardians, but would not permit the court to appoint the agency having 

director care, to also be guardian because of a possible conflict of interest.



This section would require a report annually cn the' condition of the 

ward .and his estate, and provides that :!.t evaluate the ward’s condition can-

prenenslvely, describe his current living arrnngr.ents >indicate the need if any 

for continued guardianship services, and any other information the court requests 

or the guardian thinlcs is pertinent.

(Section 15)

Would amend /IS 13.26.170 to permit the consolidation of guardianship and 

protective proceedings requiredfor the sane person. Protective proceedings re­

fers to the appointment of a conservator to manage the property of .an incapa­

citated person.

SUM?'!/ RY

This measure would not change any rules of court because there are no 

I'ulcs at this time on the subject of guardians, as the probate forms for.this 

procedure cite the statutes in AS 13.26 rather than a court rule, and the 

probate rules are extremely brief because they rely largely on the civil rules. 

'Ihus a two-thirds majority vote of each house Is not needed, and a simple plur­

ality will suffice.

(Section 1*0

i
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Offered to:

H O U S E  H E L L  NO. 63

AKEHEMSNT

Page 8 , line 15

change period to comma and add

"except as provided in sec. 158 of this chapter."

Page 9, between lines 11 and 12: 

insert the following:

* Sec. 15. AS 13.26 is amended by adding new sections7 to read:

AS 13 26.158. PUBLIC GUARDIAN. There is created the Office of Public Guard­

ian which is located for administrative purposes only in the Deoartnent of Health 

and Social Services. It is completely independent of, and has no functional zelation- 

shlp with any other agency of that department which has the custody of minors or other 

incapacitated persons who may require guardians. When appointed guardian by the court, 

the public guardian has the same powers and duties as private guardians under this 

chapter.

AS 13.26.160. WHEN PUBLIC GUARDIAN MAY BE APPOINTED. 'The court may appoint 

the pub'Jic guardian as a last priority under sec. 1*15 (b)(6) of this chapter when there 

is no person or private institution or agency willing or qualified to act as guardian, 

including those listed in sec. 1*15 (b)(1) - (6) of this chapter.

AS 13.26.162. REIMBURSEMENT FOR ^UBLUC GUARDIAN'S FEES. An incnnacltated nerson 

for whom the public guardian is appointed is liable for the costs of service rendered 

by the public guardian according to ability to provide payment. Unpaid fees for the 

services rendered by the public guardian constitute, a debt to the state and and ore 

a preferred claim against the estate of the ward after death.

Page 9, line 12:

Change "Sec.15" to read "Sec. 16".
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JMrS. HAMMOND, GOVERNOR

DEPT. OF HEALTH AND SOCIAL SERVICES
OFFICE OF THE COMMISSIONEH / pouch h  01-  jumeau

Document# hjc #3

M a y  10, 1977

Terry Gardiner, Chairman 

House Judiciary Committee 

Alaska State Legislature 

Pouch V

Juneau-, Alaska 99811 

Dear Mr. Gardiner;

Enclosed is an a m e n d m e n t  to IIB 63. Guardians for Incapacitated Persons. 

Although I a m  to understand that this bill will carry-over until the Second 

Session, I wanted your committee to be in receipt of the amendment.

Sincerely,

‘SuJL*
A

fiTx; David W . Freer 

' Special Assistant to 

the Commissioner

Enclosure as noted.
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A M E N D M E N T

O f f e r e d  to:

H O U S E  D I L L  NO. 63

P a g e  9, b e t w e e n  l i n e s  1 1  a n d  12:

Insert:

*  Sec. 15. A S  1 3 . 2 6  is a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  read:

A S  1 3 . 2 6 . 1 5 S .  P U B L I C  G U A R D I A N .  T h e r e  is c r e a t e d  i n  the D e p a r t­

m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  a n  O f f i c e  o f  P u b l i c  G u a r d i a n .  W h e n  

a p p o i n t e d  g u a r d i a n  b y  t h e  court, t h e  p u b l i c  g u a r d i a n  h a s  t h e  s a m e  

p o w e r s  a n d  d u t i e s  as p r i v a t e  g u a r d i a n s  u n d e r  this c h a pter.

*  Sec. 16. A S  1 3 . 2 6  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

A S  1 3 . 2 6 . 1 6 0 .  W H E N  P U B L I C  G U A R D I A N  H A Y  B E  A P P O I N T E D .  T h e  court 

m a y  a p p o i n t  t h e  p u b l i c  g u a r d i a n  as a last p r i o r i t y  u n d e r  sec. 145(b)(6) 

o f  t h i s  c h a p t e r  w h e n  t h e r e  is n o  p e r s o n  o r  p r i v a t e  i n s t i t u t i o n  or 

a g e n c y  w i l l i n g  o r  q u a l i f i e d  to a c t  as g u a r d i a n ,  i n c l u d i n g  t h o s e  

l i s t e d  i n  sec. 145(b)(1) - (6) o f  this chapter.

*  S e c .  17. A S  1 3 . 2 6  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

A S  1 3 . 2 6 . 1 6 2 .  R E I M B U R S E M E N T  F O R  P U B L I C  G U A R D I A N’S F E E S . A n
* • * " * i

i n c a p a c i t a t e d  p e r s o n  f o r  w h o m  the p u b l i c  g u a r d i a n  is a p p o i n t e d  is 

l i a b l e  f o r  t h e  c o s t a  o f  s e r v i c e s  r e n d e r e d  b y  t h e  p u b l i c  g u a r d i a n  o n  a 

s l i d i n g - f e e  s c a l e  a c c o r d i n g  to a b i l i t y  to p r o v i d e  p a y m e n t .  T h e  

s l i d i n g - f e e  s c a l e  shall b e  e s t a b l i s h e d  b y  r e g u l a t i o n s  a d o p t e d  b y  the 

D e p a r t m e n t  o f  H e a l t h  an* S o c i a l  Services. U n p a i d  f e e s  for t h e  s e r v i c e s  

r e n d e r e d  b y  t h e  p u b l i c  g u a r d i a n  c o n s t i t u t e  a  d e u t  to the s t a t e  a n d  are 

a  p r e f e r r e d  c l a i m  a g a i n s t  t h e  e s t a t e  o f  t h e  p a t i e n t  a f t e r  death.

P a g e  9, l i n e  12:

C h a n g e  "Sec. 1 5” to r e a d  "sec. 1 8”.
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A M E N D M E N T

O f f e r e d  to:

H O U S E  B I L L  NO. 63

P a g e  9, b e t w e e n  l i n e s  11 a n d  12:

I n s e r t :

*  Sec.- 15. A S  1 3 . 2 6  is a m e n d e d  b y  a d d i n g  a n e w  section to read:

A S  1 3 . 2 6 . 1 5 8 .  P U B L I C  GUAPvDIAN. T h e r e  is c r e a t e d  in the D e p a r t­

m e n t  of H e a l t h  a n d  S o c i a l  S e r v i c e s  an O f f i c e  of P u b l i c  Guardian. When 

a p p o i n t e d  g u a r d i a n  b y  the court, the p u b l i c  g u a r d i a n  has the same 

p o w e r s  a n d  d u t i e s  as p r i v a t e  g u a r d i a n s  u n d e r  this chapter.

* Sec. 16. A S  1 3 . 2 6  is a m e n d e d  b y  a d d i n g  a n e w  section to read:

A S  1 3 . 2 6 . 1 6 0 .  W H E N  P U B L I C  G U A R D I A N  M A Y  BE APPOINTED.. T h e  court 

m a y  a p p o i n t  the p u b l i c  g u a r d i a n  as a last p r i o r i t y  u n d e r  sec. 145(b)(6) 

o f  this c h a p t e r  w h e n  t h e r e  is n o  p e r s o n  or p r i v a t e  i n s t i t u t i o n  or 

a g e n c y  w i l l i n g  o r  q u a l i f i e d  to a c t  as guardian, i n c l u d i n g  those 

l i s t e d  in sec. 145(b)(1) - (6) o f  this chapter.

*  Sec. 17. A S  1 3 . 2 6  is a m e n d e d  b y  a d ding a n e w  s e ction to read:

A S  13.26. 1 6 2 .  R E I M B U R S E M E N T  F O R  P U B L I C  G U A R D I A N ' S  FEES. A n  

i n c a p a c i t a t e d  p e r s o n  for w h o m  the public g u a r d i a n  is a p p o i n t e d  is 

l i a b l e  for the costs o f  s e r v i c e s  r e n d e r e d  b y  the p u b l i c  g u a r d i a n  on a 

s l i d i n g - f e e  s c a l e  a c c o r d i n g  to a b i l i t y  to provide payment. T h e  

s l i d i n g - f e e  s cale shall be e s t a b l i s h e d  by r e g u l a t i o n s  a d o p t e d  b y  the 

D e p a r t m e n t  of H e a l t h  a n d  Social. Services. U npaid fees for the services 

r e n d e r e d  b y  the p u b l i c  g u a r d i a n  c o n s t i t u t e  a debt to the state a n d  are 

a p r e f e r r e d  c l a i m  a g a i n s t  the e s t a t e  of the p a t i e n t  a f t e r  death.

P a g e  9, l i n e  12:

C h a n g e  "Sec. 15" to r e a d  "sec. IS".

-1-
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HOUSE BJLL NO. 63

"An Act relating to guardianship of incapacitated persons."

House Bill No. 63 would assist long-term care facilities within the State 

of Alaska in promoting and protecting the well-being of a person found to 

be incapacitated. This bill would also aid long-term care facilities in correctly 

monitoring and accounting for patient monies. There are currently no adequate 

safeguards or guidelines, other than federally imposed regulations, governing 

this area.

The Department of Health and Social Services recommends amending House 

Bill 63 to further insure that long-term care patients arc guaranteed 

protection of their personal monies, property and rights when their mental 

or physical condition does not allow them to act for themselves in a sound 

and wise manner. Public guardians are currently needed for at least 285 

patients, or 42^ of a total of 673 nursing home patients. The appointment 

of a public guardian would establish controls for the honest and forthright 

spending and accounting of patient monies for personal and medical needs.

The proposed amendment, as attached, would add three new subsections to 

AS 13.26. The proposed language would: (1) establish a court appointed

public guardian when there is no person, agency or private institution 

willing or qualified to otherwise act as guardian; (2) create an Office 

of Public Guardian within the Department of Health and Social Services 

to perforin this function; and finally, (3) establish a procedure for 

reimbursing the Public Guardian's fees.

The Department of Health and Social Services strongly supports House Bill 63 

with the inclusion of the attached proposed amendments.

Recommended by:

Richard R. Wilson, Director 

Division of Public Assistance
Date

Helen D. Beirne, Commissioner 

Department of Health 11 Social Services

Date
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O f f e r e d  to:

H O U S E  B I L L  NO. 63

P a g e  9, b e t w e e n  lines 11 a n d  12:

Insert:

* S e c . - 15. A S  1 3 . 2 6  is a m e n d e d  b y  a d d i n g  a nev; s e ction to read:

A S  1 3.26.158. P U B L I C  GUARDIAN. T h e r e  is c r e a t e d  in the D e p a r t­

m e n t  o f  H e a l t h  a n d  S ocial S e r v i c e s  an O f f i c e  of P u b l i c  Guardian. W h e n  

a p p o i n t e d  g u a r d i a n  b y  the court, the p u b l i c  g u a r d i a n  has the same 

p o w e r s  a n d  d u t i e s  as p r i v a t e  g u a r d i a n s  u n d e r  this chapter.

*  Sec. 16. A S  1 3 . 2 6  is a m e n d e d  b y  a d d i n g  a nev? s e c tion to read:

A S  13.26.160. W H E N  P U B L I C  G U A R D I A N  M A Y  BE A P P O I N T E D .  T h e  c o u r t  

m a y  a p p o i n t  the p u b l i c  g u a r d i a n  as a last p r i o r i t y  u n d e r  sec. 145(b)(6) 

of this c h a p t e r  w h e n  there is n o  p e r s o n  or p r i v a t e  i n s t i t u t i o n  or 

a g e n c y  w i l l i n g  or q u a l i f i e d  to act as guardian, i n c l u d i n g  those 

li s t e d  in sec. 145(b)(1) - (6) o f  this chapter.

*  See. 17. A S  13.26 is a m e n d e d  b y  a d d i n g  a nev/ s e c tion to read:

AS  13.26.162. REIMBURSEMENT. F O R  P U B L I C  G U A R D I A N ' S  FEES. A n  

i n c a p a c i t a t e d  person for w h o m  the p u b l i c  g u a r d i a n  is a p p o i n t e d  is 

l i a b l e  for the costs of s e r v i c e s  r e n d e r e d  b y  the public g u a r d i a n  o n  a 

s l i d i n g - f e e  scale a c c o r d i n g  to a b i l i t y  to p r o v i d e  payment. The 

s l i d i n g - f e e  scale shall b e  e s t a b l i s h e d  b y  r e g u l a t i o n s  a d o p t e d  by the 

D e p a r t m e n t  of H e a l t h  and S o c i a l  Services. U n p a i d  fees for the s e r v i c e s  

r e n d e r e d  b y  the p u b l i c  g u a r d i a n  c o n s t i t u t e  a' debt to the state a n d  are 

a p r e f e r r e d  c l a i m  a g a i n s t  the e s t a t e  of the patient a f t e r  death.

Pa g e  9, line 12:

Ch a n g e  "Sec. 15" to r e a d  "sec. 18"

- 1 -
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T E N T H  LI i ilSLATURE 

F I S C A L  N O T E

R E Q U E S T
Bill/Rcsolution No. House B i l l  Ho. 63
Tit!e_______"An Act Relating to Guardianship of Incapacitated Pe r s o n s " _____________________

Requested by_________________________________________________________________ Date January 10, 1978

II. F I S C A L  D E T A I L
Agency Affected_______________Department of Health and Social Services

Program Category Affected Social Services__________

Budget Request Unit(s) Affected Office of Internal Review____________

E X P E N D I T U R E S  (Thousands of Dollars)

F Y  78 F Y  79 F Y  80 F Y  81 F Y  82 F Y  83

100 PERSONAL SERVICES 53.3 56.5 59.9 63.5 67.3

/on TRAVEL 3.2 3.4 3.6 3.8 4.0

300 CONTRAC ITJAI 3.5 3.7 3.9 4.2 ‘ 4.5

400 COMMODITIES 1 . 0 1 . 1 1 . 2 1.3 1.4

soo EQUIPMENT
600 LAND & STRUCTURES
700 G R A N T S .  CLAIMS. FTC.

TOTAL 63.1 64.7 68.6 72.8 77.2

F U N D I N G  ( Thousands of Dollars)

G E N E R A L  F U N D 63.1 64.7 68.6 72.8 no

E E D E R A F  F U N D S

O T H E R  (Snecifv)

I’OSI H O N S  

F U L L  T I M E 2 2 2 2
P A R T  T I M E 0 0 0 0
T E M P O R A R Y 0 0 0 0

III. A N A L Y S I S  (See Fiscal Note Preparation Instructions, Section III)

A. Assumptions:
A constajit 6i cost of living increase was used for fiscal years subse­

quent to FY 1978.
B. Program Seminary:

New Positions. It is assumed two (2) positions will be required to 
carry out this new function as follows:

C l a s s  Ti t l e Salary Benefits Equipment Travel Other Costs Total

G u ardianship Admin. 29.7 7.3 .8 3.2 2.7 43.7

C lerk Typist: III 12.4 3.9 1.3 -0- 1 . 8

/)

19.4

DATIi January 10, 197.8 .
P-*

’R E P A R E D  B Y  Roger C. Lange _

—

A G E N C Y  Ileali±L_and-£ocial Services.
Original: Legislative Finance P H O N E   465-3331

cc: Budget and Management

Prime Sponsor (First Legislator Named)

33- GUI (Rev. 12/77)
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OFFICE OF THE COMMISSIONER POUCH H O I -  JUNEAU 53111

February 3, 1978

Legislature 

D o c u m e n t #  General #15

The Honorable Charles Parr 
Alaska House of Representatives 
Capitol Building, Room 110 
Pouch V
Juneau, Alaska 99811 

Dear Mr. Parr:

Please find enclosed a copy of correspondence between a social worker iu 
Fairbanks and this Office. The problem indicated therein is addressed 
in HB 63, "An Act relating to guardianship of incapacitated persons."

This Department is very much in favor of HB 63 and desires to see it be­
come law. The legislation would establish adequate safeguards for the 
handling and accounting of patient monies. A  January 1977 survey indi­
cated 42% of nursing home patients are in need of such guardianship.
While protecting the mental, physical, and financial rights of the 
mentally incompetent, this legislation will also protect the nursing 
care facilities from liabilities they would otherwise incur in attempting 
to handle large sums of patient monies.

House Bill 63 is currently in the House Judiciary Committee. If you 
feel, as we do, that this is an important and needed piece of legislation, 
please encourage your colleagues on the House Judiciary Committee to 
consider HB 63.

Thank you for your attention in this matter.

Sincerely,

Helen D. B e i m c  
Commissioner

Enclosure
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OFFICE OF THE COMMISSIONER

JAYS. HAMMOND. GOVERNOR

POUCH H 01- JUNEAU 93/11

January 17, 1978

Angie Hage 
Social Worker
Carec'ige North Convalescent Center 
P.O Box 847
Fairbanks, Alaska 99707 

Dear Ms. Hage:

In response to your letter of December 21, 1977 regarding Tom Martin,
Mr.. Martin was placed in our custody on December 9, 1977 and we 
were ordered to place him in Careage North or other suitable facility. 
Arrangements were made for his admission to your facility and he was 
si ibsequen tly admi t ted.

•While Mr. Martin has been placed in our custody I am hesitant to delegate 
anyone to nonage his "belongings or financial affairs" as these are 
functions normally delegated to a guardian or conservator, and neither 
of these functions have been specifically delegated to this department.

Also, v/e are seeking clarification as to tine duties, responsibilities 
and authorities incumbent upon the "custodian" of an adult. While these 
areas are relatively clear in cases involving minors there is ambiguity 
in similar situations involving adults.

Our social worker will continue to assist in helping Mr. Martin, or a 
responsible, concerned individual or organization, to manage his personal 
property and financial affairs until a more satisfactory solution can be 
worked out.

I appreciate your concern and hope that we can work together in developing 
a constructive arrangement for Mr. Martin.

Sincerely,

0  •
Helen D. B e i m e  
Commissioner

UDB/AH/gj
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D e c e m b e r  21, 1977

c H e l e n  Beirnes

.c of H e a l t h  and S o c i a l  Services

I'Ot -0 1
Juneau, A K  99811 -i

D ea r  C o m m i s s i o n e r  Eeirnes:

I a m  the S ocial W o r k e r  at C a r e a g e  N o r t h  H e a l t h  Care Center in F a i r b a n k s  w h e r e  

Hr. T o m  M a r t i n  is c u r r e n t l y  a patient. Mr. M a r t i n  w a s  c o m m i t t e d  to the c u s tody 

of the Commissioner, Department of H e a l t h  and Social Services, D i v i s i o n  of 

S ocial Services for an i n d e t e r m i n a t e  period of time and w a s  p l a c e d  at Careage 

North. I a m  a s s u m i n g  that as C o m m i s s i o n e r  you will b e  a p p o i n t i n g  someone to 

m a n a g e  Mr. Mart i n ' s  affairs. Currently, Everett Jackman, a State Social 

W o r k e r  he r e  in Fairbanks is f o l l o w i n g  Tom's case and arranged f or his a d mission 

to our facility. Everett J a c k m a n  seems to be t emporarily a c t i n g  as a  guardian 

u n t i l  one is appointed.

I w o u l d  a p p r eciate your response rega r d i n g  w h o m  you would d e s i g n a t e  to be 

r e s p o n s i b l e  for Mr. M a r t i n ' s  affairs. Mr. Martin had p r e v i o u s l y  b e e n  a patient 

at C a r e a g e  No r t h  about two years ago and caused ma n y  h a s sles r e g a r d i n g  f i nancial 

matt e r s ,  personal belongings, etc. C a r eage N o r t h  is u n w i l l i n g  to a s s u m e  

r e s p o n s i b i l i t y  for his belongings, fin a n c i a l  matters, etc. I a m  w a i t i n g  for 

your i m mediate response to this matter.

S i ncerely

A n g i e  Hage 

Social W orker

C A R E A G E  N O R T H  H E ALTH CARE C E N T E R

A H / t i g



J a n u a r y  14, 1977

T h e  H o n o r a b l e  H u g h  M a l o n e  

S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  Mr. S p e a k e r :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  a n d  in  a c c o r d a n c e  w i t h  A S  2 4 . 3 0 . 0 6 0 ( b )  
a n d  t h e  U n i f o r m  R u l e s  o f  t h e  A l a s k a  S t a t e  L e g i s l a t u r e ,
I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  t o  t h e  a p p o i n t m e n t  o f  
g u a r d i a n s  f o r  i n c a p a c i t a t e d  p e r s o n s .  It c o m b i n e s  
s e v e r a l  o f  t h e  p r o v i s i o n s  o f  H o u s e  D i l l s  No. 645 a n d  
7 3 4  o f  t h e  N i n t h  A l a s k a  L e g i s l a t u r e .

T h e  p r i n c i p a l  e f f e c t  of  t h i s  m e a s u r e  w o u l d  b e  to p r o­
v i d e  s p e c i f i c a l l y  f o r  t w o  t y p e s  of  g u a r d i a n  f o r  i n­
c a p a c i t a t e d  p e r s o n s .  A  p l e n a r y  g u a r d i a n  w i t h  fu l l  
r e s p o n s i b i l i t y  c o u l d  b e  a p p o i n t e d ,  a s  is d o n e  now, for 
t o t a l l y  i n c a p a c i t a t e d  p e r s o n s .  T h i s  b i l l  w o u l d  a l s o  
p r o v i d e  f o r  a p a r t i a l  g u a r d i a n  w i t h  l i m i t e d  g u a r d­
i a n s h i p  p o w e r s  t o  b e  a p p o i n t e d  f o r  p e r s o n s  w h o s e  
i n c a p a c i t y  is le s s  t h a n  t o t a l .  T h a t  a u t h o r i t y  is 
i m p l i c i t  i n  t h e  p r e s e n t  s t a t u t e s  (see A S  1 3 . 2 6 . 1 1 0  a n d  
1 3 . 2 6 . 1 5 0 ) ,  b u t  t h e  b i l l  w o u l d  s e t  it  o u t  e x p l i c i t l y  
b e c a u s e  t h e  c o u r t s  s e e m  r e l u c t a n t  t o  a c t  in t h i 3  w a y  
w i t h o u t  f u r t h e r  d i r e c t i o n  f r o m  t h e  l e g i s l a t u r e .

I t  is h o p e d  t h a t  t h e  e f f e c t  of  s u c h  a c h a n g e  w o u l d  be 
t o  e n c o u r a g e  t h e  a p p o i n t m e n t  o f  g u a r d i a n s  f o r  t h o s e  w h o  
a r e  n o t  t o t a l l y  i n c a p a c i t a t e d  t o  p r o v i d e  a s s i s t a n c e  n o t  
n o w  a v a i l a b l e ,  a n d  t o  g i v e  t h e  i n c a p a c i t a t e d  p e r s o n  the 
o p p o r t u n i t y  t o  e x e r c i s e  l e g a l l y  a l l  t h e  f u n c t i o n s  of 
w h i c h  h e  is c a p a b l e .  T h e  b i l l  w o u l d  a l s o  p e r m i t  the 
s c o p e  o f  the g u a r d i a n s h i p  t o  b e  r e d u c e d  o r  e x p a n d e d  in 
p r o p o r t i o n  t o  t h e  c h a n g i n g  c a p a c i t y  o f  t h e  p e r s o n .  A n d  
i t  w o u l d  a s s u r e  t h a t  a g u a r d i a n ,  w h e t h e r  p l e n a r y  o r  
p a r t i a l ,  a n d  w h e t h e r  c o u r t  a p p o i n t e d  o r  o t h e r w i s e ,  
g i v e s  n o t i c e  t o  t h e  c o u r t  of  h i s  p l a c e m e n t  o f  t h e  w a r d  
i n  a n y  o u t - o f - h o m e  l i v i n g  s i t u a t i o n ,  if i t  h a s  n o t  b e e n  
o r d e r e d  b y  t h e  cou r t .  T h i s  is i n t e n d e d  t o  p r o t e c t  the



w a r d  f r o m  s i m p l y  b e i n g  p u t  a w a y  and forgotten.

T h e s e  p r o v i s i o n s  o n  g u a r d i a n s  a p p l y  to g r o u p s  as w e l l  
as to individuals. U n d e r  e x i s t i n g  A S  13.26.105(a), a 
p e r s o n  i n t e r e s t e d  i n  t h e  w e l f a r e  of an i n c a p a c i t a t e d  
p e r s o n  m a y  p e t i t i o n  the c o u r t  for a p p o i n t m e n t  of a 
guardian. Currently , A S  13.06.050(29) d e f ines ''person" 
t o  i n c l u d e  a n  o r g a nizatio n, a n d  AS 13.06.050(27) 
d e f i n e s  "organization" to i n c l u d e  "two o r  m o r e  p e r sons  
h a v i n g  a j oint or c o m m o n  interes t." N o t h i n g  in our 
s t a t u t e s  p r e v e n t s  a g r o u p  f r o m  p e t i t i o n i n g  the c o u r t  or 
s e r v i n g  as a guardian. See A S  13.26.145. The a m e n d­
me n t s  i n  sec. 13 o f  this  b i l l  f u r t h e r  c l a r i f y  this, and 
p r o v i d e  for p u b l i c  a g e n c i e s  to serve in this capacity? 
h o w e ver, th:‘s bill m a k e s  c l e a r  that a p u b l i c  or privcn-e 
a g e n c y  p r o v i d i n g  d i r e c t  c a r e  t o  the i n c a p a c i t a t e d  
p e r s o n  w o u l d  n o t  b e  p e r m i t t e d  t o  serve as hi3 o r  her 
guardian.

Sincerely,

J a y  S. H a m m o n d  
G o v e r n o r
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ALASKA STATE HOSPITAL ASSOCIATION * 7 ^ 9 "  ' • ' ' 

MARCH ?6, 7977

T/ia Alaska State. Hospital A44ociation nepnesent4 hospitals £ long 

team acute facilities In the 4tate of Alaska; and 

Appnoximately 50% 0|$ nesidents living in long team acute facilities 

ate incapacitated*; and

AppAoximately 9Si of, incapacitated Aesidents have no legal guandians*; and 

Incapacitated long team acute facility Aesidents have personal need* 

and business affain4 on a routine basis in the cuieas of health, finance, 

living aAAongements £ coAAespondence that nequine timely and immediate 

decision* £ action; and

The health facility administAaton atuutently and fnequentl.y acting in 

necessity 1without the pAotection of legal appointment must penfoAm 

functions commonly Aeseuived foA guoAclinns to pAotect the patient's best 

inten.es t; and

It is not appAopniate foA a p u b lic  oA pfuivate agency pAoviding diJicct. 
ccute to  a c t a4 o a  be appointed gucutdian;
Be it Aesolved that the Alaska S.taze Hospital Association supponts HBH 3 

in the tenth legislatune of the state of Alaska f.inst session "An Act. 

Relating to GuaAdians of Incapacitated esisons;" HomeveA; 

because of the needs of incapacitated Acsidents, be it funtheA Aesolved 

that, an amendment be Aequested of the legislatuAe to encompass the following 

/. A guaAdian of last Aesont be established within the state govcAnmentr

2. The guahdi.an o f la s t  Aesont must be p h y s ic a lly  a v a i la b le  w ith in  the 
cuieas o f Aesidence to  have contact, with p a ti.e tt 's  £ meet Aecognized 
needs and assess p o ss ib le  pAoblem aAeas.

3. That the count system be ncquined to ZieaA petitions of incapacitation 

within two weeks of neceipt and appointmett of a guandian to be made 

within an additional two weeks.

4. ■KeeomendTSic effective date of legislation be as soon as passed.



House of Representatives
Official Business

C o m m it t e e  o n  j u d i c i a r y  Pouch v
State Capitol 

Juneau, Alaska 99811

To: C h a r l i e  Parr, Chairman, and M e m b e r s  of the House J u d i c i a r y

C o m m i t t e e  

From: M a r g a r e t  W. Berck, Staff

Date: M a r c h  2.6, 1980

Re: F i s c a l  I n f o r m a t i o n  from court s y s t e m  r e l a t i v e  to HB 572

Mr. R i c k  B a rrier of the A l a s k a  C o u r t  S y s t e m  f u r n i s h e d  the f o l l o w i n g  

fiscal i n f o r m a t i o n  relative to HB 572 to m e  over the phone this date. 

Mr. B a r r i e r  s ta ted that the i n f o r m a t i o n  w a s  his "best g uess" at w h a t  

this b i l l  w o u l d  cost the court system. A  formal fiscal n o t e  f r o m  

the c o u r t  s y s t e m  is forthcoming.

POSITIONS:

A n c h o r a g e  -- two g u a r d i a n / v i s i t o r s  at range 16.

one accoun t i n g  clerk  at range 10.

F a i r b a n k s  -- one g u a r d i a n / v i s i t o r  at range 16.

-- one ac counting clerk at rang e 10.

J u n e a u  -- one g u a r d i a n / v i s i t o r  at range 16.

--one accou n t i n g  clerk at range 10.

K e t c h i k a n  -- one assistant g u a r d i a n / v i s i t o r  at range 14.

A N N U A L  COSTS F O R  N E W  C OURT S Y S T E M  P E R S O N N E L ............ $242,000

$40,000 for contract g u a r d i a n s / v i s i t o r s , experts, others.



$ 5 0 (000 —  for respondents' a t t o r n e y  costs.

C O M M O D I T I E S  A N D  E Q U I P M E N T  F O R  N E W  EMPLOYEES: 

$1 2 , 000 .

T O T A L  $364,000.



O f f e r e d  in the HOUSE: By:By : _ _

To: _ _ _ _ _ _ _ _ _ _ _ _ _  HOUSE BILL No. ___

SENATE BILL No. ____

Page: ---- 1 _______________  Line: 1 1  & 21

L i n e  11 - A f t e r  w o r d  " d e f i c i e n c y "  inse rt ", m e n t a l  retardation" 

and c hange the w o r d  " d e v e l o p m e n t "  to "developmental".

L i n e  21 - b e g i n n i n g  of line s h ould h a v e  " s i gnifica nt" inserted 

a n d  the w o r d  "or" c h anged to "and".
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1-17-77
COMMITTEE REPORT J U D I C I A R Y

HOUSE

Date

Mr. Speaker:

T h e  C o m m i t t e e  on H E S S has h a d HB 63

u n d e r  consi d e r a t i o n .  A m a j o r i t y  of the m e m b e r s  o f  the Com mittee

re c o m m e n d s  it do pass 

/ / r e c o m m e n d s  it do not pass

/Y/ r e c o m m e n d s  it do pass w i t h  a t t a c h e d  amendment't©^

/~~7 r e c o m m e n d s  it b e  r e p l a c e d  with CS f o r ______________

CS for

and that

do pass

/ / (and) r e c o m m e n d s  it be r e f e r r e d  to the 

co m m ittee

/ _ /  repor ts it b a c k  w i t h o u t  r e c o m m e n d a t i o n  

/ / A N D  attaches a r e p o r t  o f  its intent 

/~7 (other)

S I G N I N G  /TH^S M A J O R I T Y  REJ&RT: 

/ ^ 7  o— .

£><> YL
M E M B E R S  N O T  C O N C U R R I N G  IN T HE M A J O R I T Y  REPORT:

o  ________________________

_______  recommends: ____________

recomm ends



Li si
O f f ered in t h e  HOUSE: By : — 1 _

T o : _ _ _ _ _ _ _ _ _ _ _ _ _ _ HOUSE BILL M o , _______ 63-

SENATE BILL Mo, ____

Page: i_______________  Line: 1 1  &  21

L i n e  11 - A f t e r  w o r d  " d e f i c i e n c y "  insert ", m e n t a l  r e t a r d a t i o n "  

an d  c h a n g e  the w o r d  " d e v e l o p m e n t "  to "developmental".

L i n e  21 - b e g i n n i n g  of line s h o u l d  h a v e  "sign i f i c a n t "  i n s e r t e d  

a n d  che w o r d  "or" c h a n g e d  to "and".



becomes effective when, after having: given seven days prior writ­ten notice of his intention to do so to the incapacitated person and to the person having his care or to his nearest adult relative, the guardian files acceptance of appointment in the court in which the will is informally or formally probated. An effective appointment by a spouse has priority over an appointment by a parent unless it  is terminated by the denial of probate in formal proceedings.(c) This state recognizes a testamentary appointment effected by filing acceptance under a will probated at the testator’s domicile in another state. '(d) On the filing with the court in which the will was probated of written objection to the appointment by the person for whom a testamentary appointment of guardian has been made, the appoint­ment is terminated. An objection does not prevent appointment by the court in a proper proceeding of the testamentary nominee or any other suitable person upon an adjudication of incapacity in proceedings under §§ 100— 155 of this chapter. (§ 1 ch 78 S L A  1972)See. 13.26.100. Venue. The venue for guardianship proceedings for an incapacitated person is in the place where the incapacitated person resides or is present. I f  the incapacitated person is admitted to an institution under order of a court of competent jurisdiction, venue is also in the judicial district in which that court sits. (§ 1 ch 78 S L A  1972)Sec. 13.26.105. Procedure for court appointment of a guardian of an incapacitated person, (a) The incapacitated person or any person interested in his welfare may petition for a finding of in­capacity and appointment of a guardian.(b)CUpon the filing of a petition, the court shall set a date f o i v -  hearing on the issues of incapacity and unless the allegedly inca-*** . ^  pacitatcd person has counsel of his own choice, it shall appoint an C t V  appropriate official or attorney to represent him in the proceeding, fwho shall have the powers and duties of a guardian ad litem) £Fhc person alleged to bo incapacitated shall be examined by a physician appointed by the court who shall submit his report in writing to the court and be interviewed by a visitor sent by the court. The visitor also shall interview the person seeking appointment as guardian, c  and visit the present place of abode of the person alleged to be in­capacitated and the place it is proposed that he will be detained or reside if the requested appointment is made and submit his re­port in writing to the cour^ffhc person alleged to be incapacitated is entitled to bo present at t h c W r in g  in person, and to see or hear all evidence bearing upon his condition. He is entitled to be present 1

(Title effective January 1 ,1978 ) by counsel, to present evidence, to cross-examine witnesses, includ­ing the court-appointed physician and the visitor, and to trial by jury. The issue may be determined at a closed hearing without a jury if the person alleged to be incapacitated or his counsel so re­quests. (§ 1 ch 78 S L A  1972)~J
Jurisdiction. —  The jurisdiction o f 

the court to appoint guardians fo r  in­
sane and incompetent persons is de­
rived from  the statute, and in order 
to obtain such jurisdiction it must 

, affirmatively appear that the essen­
tia l provisions o f the statute are 
complied with. Martin v. White, 146 
F. 461 (9th Cir. 1906).

Tiic matter o f the appointment of 
a guardian fo r the person and estate 
o f an insane person is peculiarly 

.within the equitable jurisdiction of 
the court; it is a proceeding fo r  his 
benefit and fo r the protection o f his 
estate. White’s Guardian v. Martin, 
2 A laska-471 '(1905).

Contestant o f will has burden o f 
showing lack of testamentary capac­
ity. Paskvan v. Mesich, Sup. Ct. Op. 
No. 557 (F ile No. 913), 455 P.2d 229 
(1969).

Evidence as to testamentary capac­
ity.— Incompetency to make a w ill is 
not necessarily established by the 
fact that one has been adjudged an 
incompetent in a guardianship pro­
ceeding. But this fact is evidence to 
bo considered, along with other evi­
dence, on the issue of testamentary 
capacity. Paskvan v. Mesich, Sup. Ct. 
Op. No. 557 (F ile No. 913), 455 P.2d 
229 (1969).

.A decision of the issue as to tes­
tamentary capacity depended largely, 
i f  not ’ entirely, on oral testimony 
given by witnesses seen and heard 
by the tria l Judge. I t  was his province 
to judge their credibility and tho su­
preme court may not reverse his de­
cision unless it finds it to be clearly 
erroneous. Paskvan v. Mesich, Sup. 
Ct. Op. No. 557 (F ilo No. 913), 455 
P.2d 229 (1969).

Prima facie case o f testamentary 
capacity. —  Where a witness stated 
under oath that the w ill was signed 
by decedent in her presence and the 
presence o f one other subscribing 
witness, that decedent then declared 
that the instrument was his last w ill 
and testament and that at the time 
o f execution o f the will decedent was 
o f sound and dispormg mind and was 
not noting under duress, menace, 
fraud, undue influence or misrepre­
sentation, there was evidence that es­
tablished a prima facie case o f tes­
tamentary capacity; the burden was 
then cast upon the contestants of the. 
will to show that testamentary ca­
pacity was lacking. Paskvan v. Mes­
ich, Sup. Ct. Op. No. 557 (F ile  No. 
913), 455 P.2d 229 (19C9).

Determination o f insufficient men­
tal capacity.— I t  was the determina­
tion o f the supremo court that dece­
dent did not have sufficient mental 
capacity to understand the nature 
and extent of his property, tho nat­
ural or proper objects of his bounty, 
and the nature of his testamentary 
act. Paskvan v. Mesich, Sup. Ct. Op. 
No. 557 (File No. 913), 455 P.2d 229 
(1969).

Commitment of an insane person 
pursuant t j  AS 12.-15.110 is a sepa­
rate proceeding from the appoint­
ment o f a guardian of an insane per­
son under this section. 1963 Op. Att'y 
Gen., No. 21.

Am. Jur. and ALR references.—25 
Am. Jur., Guardian and Ward, § 17 
ct scq.

Mental condition justifying ap­
pointment of guardian, 17 ALR 10CG.

See. 13.26.110. Findings; order of appointment. The court may appoint a guardian as requested if it is satisfied that the person for whom a guardian is sought is incapacitated and that the ap­pointment is necessary or desirable as a mcar.s of providing con­tinuing caro and supervision of tho person of the incapacitated per*
127 r i ’.r v-
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