


House Judiciary
May 26, 1977

The meeting was called to order at 9:00 a.m. by Chairman,
Gardiner. Members present were Gardiner, Miles, Dankworth,
Elaison, Carpenter, Rudd and Brown. All members were present!

HB 484 Medical Malpractice Insurance Coverage HB
484

Dick Block, Director of the Division of Insurance for the

Department of Commerce and Economic Development, was here to

speak in support of the bill. He explained the bill section by

section. The committee had questions of Mr. Block.

Emmett Wilson, representing the Alaska Hospital and Medical
Center, from Anchorage also spoke. He indicated that the
Legislature had developed MICA to provide malpractice insurance
because the insurance companies didn"t want to write malpractice.
He hoped that the Legislature would approach this issue with
concern for the consumer.

Clark King from the Alaska State Medical Association indicated
a consensus opinion of 350 doctors that were is support of the
bill. Mr. Brown questioned whether this was a consensus opinion.

There were additional questionsof Mr. Block.

The meeting was adjourned at 10:25 when the members received
the call to the House.



Sec. 08.64.215. FINANCIAL RESPONSIBILITY. () Due to be
eligible for an active license under this chapter, a person
shall maintain liability insurance in amounts equal to provide
eov~&agerrfor. at least $200,000 per claim and $600,000 aggregate
claims per year.

(b) A person need not maintain the insurance coverage re—
quired in (@) if

(1) the person posts a bond equal to provide the
amounts stated in (a);

(2) evidences by proof satisfactory to the Division
of Occupational Licensing that the person has sufficient assets
to be able to pay an individual judgment of $200,000 and will
probably be able to satisfy judgments totalxng $600,000 for any
individual year; or

3) from a combination of (1) and (2)above, the per—
son isable to provide an unencumbered source of funds adequate
to cover judgments of $200,00?per judgment or total judgments
of $600,000 for any i-nd-i-vidtrair year.

Sec. 08. 64/**-"/. REIMBURSEMENT. () A physician who pro—
cured a contract providing coverage for medical malpractice fronm
the Medical Indemnity Corporation of Alaska prior to May 1, 1977
shall be entitled to reimbursement in the amount that (1) exceeds

(2)

¢)) the rate the physician is charged by the Medical
Indemnity Corporation of Alaska for the two year period from the
effective date of this Act;

(2) the rate that the physician would have been
charged, for that two year period if the rates and rate plan 1in
effect on May 1, 1977 were in effect during that two year period.
() In order to be eligible for reimbursement under (&) of
this section, a physician must maintain coverage Tfrom the Med—

ical Indemnity Corporation of Alaska for at least two years from
the effective date of this Act. c
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Sec. 18.80.285. DISCRIMINATION IN THE PROVISION OF HEALTH CARE.
(a) It is unlawful for a health care provider to deny, discontinue
or refuse to afford health care or access to a health care facility
to any person on the basis of the person's race, color, national
origin, age, sex, marital status or employment or professional
status.

(b) It is unlawful for a health care provider to deny, discontinue
or refuse to afford to a person health care or access to a health
care facility in retaliation for or to deter

(1) exercise by the person of any right guaranteed or con-
ferred by the Constitution or laws of the United States or the state,
including but not limited to the right of access to the courts of
the United States or any state, whether the person is a litigant,
prospective litigant, or person acting on behalf of the litigant or
prospective litigant;

(2) exercise by a third person of any right guaranteed under
the Constitution or laws of the United States or the state, including
but not limited to the right of access to the courts of the Unit”
States or the state, whether the third person is a litigant or
prospective litigant.

(c) The provisions of (a)of this section do not apply to a
practitioner or facility whose practice is limited, based upon a
generally accepted category of medical specialization, to persons in
a certain age, sex, marital, employmentor professional category.

(d) A person who wilfully violates this section is guilty of
a felonyand, upon conviction,is punishable by a fine of not more
than § , 0r by imprisonment for not less than one nor more
than years, or by both.

(e) In this section,

(1) "assistance" means any medical diagnostic, treatment
or similar aid for the cure, relief or reduction of disease or bodily
injury;

(2) "health care provider" means a physician, chiropractor,
dentist or dental hygienist, nurse, dispensing optician, optometrist,
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physical therapist, pharmacist, psychologist, psychological associate
or hospital or health care facility.

Sec. 08.64.380(3) is amended by adding a new subparagraph to read
(G) conviction of an offense involving discrimination
in the provision of health care under AS 18.80.285.



April 8, 1977

Bear Physican and Hospital Administrators:

The Medical |Indemnity Corporation of Alaska, the medical malpractice
insurer established by the 1976 Legislature is now an operating reality
and insuring over 150 physicians and 19 hospitals.

Although the desirability of some provisions are being questioned by
physicians, the administration continues to believe that total parti—
cipation by all physicians is necessary if the kind of coverage provided
by MICA and the kind of rate structure imposed by statute is to continue.

By the same token, 1if the physicians indicate that they would accept a
different level of insurance and a more restrictive rate plan, total
participation by all physicians would no longer be a requirement in
the plan.

For the past two months 1 have met with the Ad Hoc Legislative Committee

of the Alaska State Medical Society and with Dr. David Beal at their
request to discuss which modifications to the coverage and rating provision
would be necessary in order to have a voluntary plan.

As a result of these several meetings the members of the Ad Hoc Committee
have agreed that they world accept certain changes in coverage and
ratings and | have agreed that if the coverage and rating are changed as
stipulated, the plan could operate on a voluntary basis.

I have participated with the Ad Hoc Committee in the draft rf legis—
lation which would accomplish this end. The proposed bill, a copy of
which 1is attached, will be introduced on behalf of the ASMA Ad Hoc
Committee. Provided no substantial changes are made to the language,
the administration will not oppose the bill.

It is important that every person entitled to coverage under MICA review
and understand the impact of the proposed changes. I have attached a
comparis i page. If you have any questions concerning the proposal, 1
would be happy to have you call.

Sincerely,

Richard L. Block
Director

RLB/jag5/5



QUESTION

Must Physican have Insurance?

Must it be procured from MICA?

Must MICA sell the policy to any
doctor who applies and pays the
premium?

Type of coverage?

Can tail protection (protection
against the late reported claim)
be purchased?

Can the tail protection be
procured at any time?

In Calculating Premium:;

a. Must premium be based upon
medical revenue?

d. M ay medical revenue, or such
items as retirement, new
practice or bush practice be
recognized in the rate?

c. WIlT piennum Tor one year be
known in that year?

d. Will premiums be based on
Alaska medical malpractice
experience?

e. If insured terminates
participation in the plan at
the end of a policy period,
docs the premium obligation
also terminate?

Is the plan a permanent solution?

Will statutory provisions for
for management of MICA remain
the same?

Bronnrorl hvr

ALASKA MEDICAL MALPRACTICE INBLRANCE

COMPARISON

PRESENT LAW

Yes - the plan is mandatory.

Yes - it is exclusive.

Yes

"Occurrence” - all claims ;ccurring during
policy period.

Not necessary.

Not applicable.

Yes

It is automatically recognized when basing
premiums on revenues.

Yes

To a large degree yes - however, the
Alaska experience is not large enough

to be fully credible, thus, other factors
will have to be included. Overtime,
through prospectively applied recognition
of Alaska past actual experience, the
long-term cost will reflect Alaska
experience.

Yes - except that there will bo a
premium adjustment to reconcile actual
gross receipts for the last period to
estimated gross receipts for the last
period.

Yes

Yes

PROPOSED LEGISLATION
No -

No - participation in MICA
is voluntary.

Yes

"Claimn made” - all claims
reported and occurring during
period of continuous coverage.

Yes - for an additional
premium.

No - only upon termination
of coverage under MICA.

No

Generally no - although some
modest credits might be offered.

No - the plan calls for
retroactive adjustments for
up to three years after the
end of the policy period.

Yes, but because the plan is
voluntary, the rates will give
less orospective recognition
to Alaska experience. Through
retrospective rating and
because of using a claim made
form the recognition of actual
MICA experience will be
reflected in the insurance
cost somewhat more guickly.

No - since for three years
there is a potential
retrospective premium
obligation.

tuc, /V/kJ Ju/ti
H-eould-bo- -how yer
participation faH-tf'Tiel
the stipulation percentage,**"
the plau-wilUomatical ly 7'

Yes - except two additional
physicians will be included
on the Hoard of MICA



IN THE LEGISLATURE OF THE STATE OF ALASKA

TENTH LEGISLATURE - FIRST SESSION
A BILL

n Act entitled: "An Act Amending Medical Malpractice Insurance Law, Chap—
ter 102 Alaska Statutes 1976, to repeal mandatory and ex—
clusive provisions and create a state operated, competitive
Medical Malpractice Insurance Fund."

¢Section 1. AS 08.64.215 1is deleted in its entirety.
+Section 2. AS 08.20.115 is deleted in its entirety.
¢Section 3. AS 08.32.015 is deleted in its entirety.
¢Section 4. AS 08.36.115 is deleted 1in its entirety.
¢Section 5. AS 08.68.165 is deleted in its entirety.
¢Section 6. AS 08.71.085 is deleted in its entirety.
¢Section 7. AS 08.72.115 is deleted 1in its entirety.
¢Section 8. AS 08.80.115 is deleted in its “entirety.
¢Section 9. AS 08.86.125 is deleted in its entirety.
+Section 10. AS 09.55.544 is amended by adding a new section to cead:

Sec. 09.55.544. LIMITATION OF ACTION, (a) Except as provided
in (b) of this section, no person may bring a malpractice action based on
the negligence or wilful misconduct of a health care provider unless
commenced within two years of the act or omission. However, if the
plaintiff first has knowledge of the act complained of on a date within
one year of the expiration of the period of limitation, the time limited
for commencement of the action is extended one year from that date, but in
no event may an action be commenced later than three years from the date
of the act complained of.

(b) If the act complained of occurred before the plaintiff attains
the age of six years, a malpractice action based on negligence or the wilful
misconduct of a health care provider may be commenced at any time before the
plaintiff attains the age of eight years, but no later.

¢Section 11. AS 18.20.045 is deleted in its entirety.
¢Section 12. AS 21.88.050(a) (1) is amended to read:

@) in the form approved by the director, issue to all physicians
and hospitals who pay the premiums for it a contract or contracts indemnifying
physicians and hospitals and their employees who are health care providers
against loss by reason of liability for [PROFESSIONAL SERVICES RENDERED IN
THE STATE ON AN OCCURRENCE BASIS] covered claims for an act or omission in
the delivery of professional health care in this state, and agreeing to



tender on behalf of the physicians and hospitals and their employees who are
health care providers a defense in a covered claim brought under AS 09.55.530
- 09.55.560; [THE LIMITS OF LIABILITY SHALL BE NO LESS THAN THE MINIMUM
LIABILITY COVERAGE REQUIREMENTS TO BE MAINTAINED UNDER AS 08.64.215 AND

AS 18.20.045] the limit of liability provided 1in contracts issued to doctors
shall be $200,000. per occurrence and $600,000. aggregate liability per

year; the limit of liability provided in contracts issued to hospitals shall
be $200,000. per occurrence, and an aggregate liability per year of $1,000,000.
minimum, and an additional $20,000. for each bed over 50; the contract shall
cover the defense against but need not indemnify a covered claim for punitive
damages; at the option of the physician or hospital and for an additional
premium the contract may cover claims against the physician or hospital that
arise out of professional services performed by the physician or hospital for
a period after December 31, 1974 except that coverage will not be provided

for a claim already filed or of which the physician or hospital had or rea—
sonably should have had notice at the time the retroactive insurance was pur—

chased;
*Section 13. AS 21.88.050(a)(2) is deleted in its entirety.
*Section 14. AS 21.88.050(a)(7) 1is deleted in its entirety.
*Section 15. AS 21.88.050(b)(10) 1is added:

(10) in a form approved by the director and for an additional
premium determined under sec. 80 of this chapter, issue endorsements which
provide indemnity for claims not yet reported which arise out of profes—
sional services rendered during a period of continuous coverage under the
originally issued contract, to physicians and hospitals whopay thepremium
for it an:! who are terminating their original covered claimscontract with
the corporation for a period of not less than one year.

*Section 16. AS 21.88.080(4) 1is amended to read:

(4) rates may notbe excessive; rates are excessive if, after a
period of time and with respect to an amount of gross premiumwhich are
actuarially credible, the premiums exceed losses incurred by the corporation,
including losses paid, reserves for covered claims reported and unpaid,
reserves for covered claims incurred during the policy period and not reported
[PROVIDED THAT RESERVES FORCLAIMS INCURRED DURING THE POLICY PERIOD AND
REASONABLY EXPECTED TO BE REPORTED AFTER THREE YEARS AFTER THE INCIDENT MAY BE
INCLUDED ON A DIFFERENT BASIS DUE TO THE ADDITIONAL FINANCIAL FLEXIBILITY PRO—
VIDED BY THE CORPORATION] and reasonable expenses for the operation of the
corporation.

~Section 17. AS 21.88.080(5) 1is amended to read:

(5) rates shall not be inadequate; rates are inadequate if, based on
available data, the premiums to be paid by the health care providers are or may
reasonably be expected to be insufficient to pay for losses incur*ed by the
corporation, including covered claims paid, reserves for covered claims reported
and unpaid, reserves for covered claims incurred during the policy period and not



reported, [PROVIDED THAT RESERVES FOR CLAIMS INCURRED DURING THE POLICY PERIOD
AND REASONABLY EXPECTED TO BE REPORTED AFTER THREE YEARS AFTER THE INCIDENT MAY
BE INCLUDED ON A DIFFERENT BASIS DUE TO THE ADDITIONAL FINANCIAL FLEXIBILITY
PROVIDED BY THE CORPORATION,] and reasonable expenses for the operation of

the corporation;

*Section 18. AS 21.88.095 is added:

a) The corporation shall transfer all of its assets and liabilities to
the company that meets all of the following qualifications:

1) Possesses a valid certificate of authority to transact casualty
business in the State of Alaska. In evaluating the capital and
surplus of the company for qualification for a certificate of
authority the value of the assets and liabilities of the corpora—
tion shall not be considered.

2) Pays to the corporation the full value of any surplus in the cor—
poration not represented by any unrepaid proceeds of loans by the
loan fund to the corporation.

3) Executes a complete reinsurance and hold harmless agreement in
form approved by the director covering all the corporation’s
obligations to its creditors and policyholders.

4) Executes modifications of loan agreements with the loan fund 1in
which

i) the company agrees to assume the obligations.

ii) The loan provision shall be modified to provide ascheduled
amortized repayment of the principal over a periodnot to
exceed ten years if at any time the company writes less
than premium levels provided in AS 21.80.050(a)(8).

iii) The provision for repayment provided in AS 21.88.210(b)(1)
shall be modified to provide for annual installments of at
least 25% of the excess of premium and investment income
collected over the total of claims, reserves, andexpenses
on the medical malpractice book of business or 25% of the
excess of premiums andinvestment income collected over
the total of claims, reserves, and expenses on the
corporation®s total book of business, whichever 1is greater.

b) The company buying the business as provided in a) above shall enjoy
the benefit of special provisions in c¢) below if the following provi—
sions are met:

1) The company is an Alaskan domestic stock company.

2) The company continues to write premiums 1in excess of the
levels provided in 21.88.050(a)(8).-

c) The company meeting the qualifications in b) above shall

l Ye entitled to carry forward and offset against its premium tax
obligation the amount by which aggregate claims paid on reinsur—
ance assumed pursuant to a)(3) of this section exceeds aggregate
reserves on the same business.



2) the obligation to repay to the loan fund loans assumed at the
time of transfer of the business shall not be shown as a liability
on the books of the company.

¢Section 19. AS 21.88.110 is deleted in its entirety.

¢Section 20. AS 21 ,88.120 is deleted in its entirety.

¢Section 21. AS 21.88.130 is deleted in its entirety.

+Section 22. AS 21.88.150 is deleted in its entirety.

¢Section 23. AS 21.88.160 is deleted in its entirety.

¢Section 24. AS 21.88.170 is deleted in its entirety.

¢Section 25. AS 21.88.180 is deleted in its entirety.

¢Section 26. AS 21.88.900(1) is deleted in <ts entirety.

*Section 27. AS 21.18.090(5) & (6) are deleted in their entirety.
¢Section 28. AS 21.88.050(a)(8) is added:

(8) cease operation and terminate its affairs, if for two consecu—
tive annual periods the corporation posts written premium in amounts less than
50 percent or if for one annual period posts written premiumin an amount dess
than 35 percent, of the total written premium of all medical malpractice insur—
ance for risks of physicians and hospitals in Alaska; but in any eve it the
corporation shall cease operation and terminate its affairs by June 30, 1979.

¢Section 29. AS 21.88.080(15) is added:

(15) if the corporation®s collected premiums for any given year are
less than its incurred claims, claim expense, underwriting expense, reserves for
that year, and provision for repayment of any loans, it shall levy an assessment
upon those insureds who held policies during that year; the assessment, which
may be made in periodic installments, must be made within three years and may not
exceed 150 percent of the physician®s premium for that year. Terminationof any
policy does not relieve the insured of contingent liability for his proportionate
share of the obligations to the corporation which accrued while the policy was
in force.

¢Section 30. AS 21.88.080(16) is added:

(16) if the corporation®s collected premiums for any given year
exceed 1its incurred claim expense, underwriting expense, reserves for that year,
and provision for repayment of any loan, it may apportion and pay or credit its
insureds, who held policies during that year, only out of the part of its surplus
fund which represents net realized savings and net realized earnings in excess of
the surplus required by law to be maintained; such payment orcredit shall be
proportionate to the insured"s earned premium for that year.



eSection 31. As 21.88.900(16) is added:

(16) "covered claims™ means claims by injured patients reported
to the corporation during the period of continuous coverage by the corporation
of the insured health care provider for an act or omission in the delivery of
health care services during the same period of continuous coverage; continuous
coverage 1is one or more successive policy periods which 1is uninterrupted by
cancellation or failure to renew for any reason.



ANCHORAGE PEDIATRIC GROUP
oo PROVIDENCE DRIVE < SUITE 06
ANCHORAGE, ALASKA ssso04
PHONE 279-6461  AREA CODE 907

February 22, 1977

PLEASE REPLY DY AIR MAIL

Re resentatrve Lisa Rudd
2827 Lore Road
Anchorage, Alaska 99507

Dear Mrs. Rudd:

JOHN C. TOWER. M.D.

harvey f.zartman.md.

MARTAN WITT. M.D.
R*Wir KELLER, M.D., APC.

| don't believe you actually are representative from our district (Indian
HrIIs) but | feel that | can write to Hou as a frrend as weII as . a rep

resentative of the Anchorage area in |
Present malpractrce sityation. | am sure that all
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Representative Lisa Rudd -2- February 22, 1977

to do malpractice and do not feel that | have done malpractice in the past
though it took a harrowrn%r five years and a vicioys five weeks in court one
time to demonstrate that fact to” some attorneys who shall remain,nameless.

| cannot promise my patients that there will not be bad results from medi-
cal treatments and”| have been more cautious since November to stay out of
s0-called dangerous situations now that there are other pediatricigns in
Anchorage. you may have heard through the Prapevrne the case In which
| .was sted for Some three million dollaTs involved a patient with nonP
vious medical contacts rn the communrt% who ||tera||y presented an emergency
situation which we could not wrt any honesty decline to cover. But now
with so many pediatricjans, | feel that the others can cover the anopymous
grematures and other risky pediatric emergencies, at least for the time
eing

The Htandatory nature of this malpractic coverade bothers me from another
stan oint nothing else was settled in my trial, the Supreme Court
down a dictum which has been pub ishéd in natronal medical
errodrcals LEthe AMA, NewsPa er? at the %resence or absence of mal-
ractice insurance in the the physician defendant is not a
proper consi eratron Et e jury or the courts at the time of a malprac-
tice suit. uckalew was upheld in his refusal to allow the
rt)Iarntrff attorneys to inform the uries of the amount of our malprac-
ice coverage since” It had nothrng do with the rrg tness or wrongness
of the care’| rendered to the abg f the malpractice law is allowed to
stand as is with the mandatory provision, then every juror, every bailiff,
every judge, every, attornev ever plarntrff in the entire state"will know
that every doctor’js good Tor a $200,000 judgment once ever% year,
bit of evidence will tnavoidably tarnjsh ever crvr sujt and’ It has already
been declared improper that the jury have this in ormatron | doubt that
Mr. Block has even considered this in making all of his cIarms for the
necessity of this mandatory provision.

| must confess | amnot actually sure what commrttees Kou serve on and
what direct rnﬁerests you may_have rn t e ch %nges in this maIpractrce Iaw
However, | would urge, hs at all gossr to at ea? n&/

|ngs as a single pr ctrcrng P ysician be known among al the lo d norses
and confusion over_ the Iegrs ation. At the pres nt trme 2-17-77, | have
not paid the MICA insurante, | have not sent'hack Judge Ripley's court
order, | have not taken part In anv of the suits, and”| am at’a Ioss and
quite  disturbed about Che future of myself and famrly | do not
knowrnglv wrsh to oo out and break the law lfut the alternatrve un, ortH
nately,” for me would be bankruptcy. Any help that you could give in this
matter would be greatly appreciated.

Sincerely yours, *

Harvey F. Zartrtan, M D.
HFZEM



(Alaska Jiiate "ELe"tslatitrc

Representative
CLARK GRUENING

e
99501
937-274-2446

Atnxsz of JReprcstrtiaifcies
POUCH V. JUNEAU 99811

Paul M. Worrell, M.D.
207 E. Northern Lights Boulevard
Anchorage, Alaska 99503

Dear Dr. Worrell:

Chairman

SPECIAL COMMITTEE ON
THE ALASKA PERMANENT FUND

Chairman
WAYS and MEANS SUBCOMMITTEE
Member
FINANCE COMMITTEE
LEGISLATIVE COUNCIL

April 28, 1977

Thank you for your letter expressing your views on the

malpractice situation.

As you point out, malpractice 1insurance

Alaskan problem, but a national one,

states still seek a solution as well.
in your postcript addressed by HB 484

limitations.

is not just an
and our sister
The only provision
is the statute of

We are looking closely into the entire problem and trying
to reach an equitable solution. An equitable solution
would in my view still contain provisions for compensa—

tion for patients injured by malpractice.

Enclosed for your information is a Ketchikan Medical

Society"s position paper on malpractice.

I agree with

their view that tort reform ought to apply to all pro—
fessional liability, including limitation of personal

liability.

Cordially,

Rep. Clark Gruening



Ophthalmologist Otolaryngologist  Plastic and Reconstructive Surgeon

WILLIAM F KINN. MD. RONALD E TINSLEY. MD WILLIAM W. WENNEN. MO.
BRUCE J WOLF, MO RICHARD P. RAUGUST. M.D.
SAMUEL A' McCONKEY. M D BRUCE G WHIPPLE, MD

April 26, 1977

Fairt?]anks Legislators
ouch V.
Juneau, Alaska 99811

ATT. Larrré Carpenter Fred Brown Glenn Hackney
ennett Charlie Pary Steve Cowper
Sally Smith John Butrovich ~ John Huber

SUBJECT. Malpractice Legislation
Dear Legislators:

| feel |t IS trmel an% necessary that | make our Fairbanks Legrslators

aware of many of the srcrans In the Fairbanks area, disagr
with. the recommendatrons of our recent Ieaders in_the Alaska

Medical Society. We also vehemently drsa?ree with the tactics
they have employed to bring the issde to the attention of the |

ement

tute

In . which
egislators.

It is.my opinion, after considerable involyement with the Malpractice

Commission, that the mandatory provision in the low should no
|| htl and wou‘d urge ou no¥ ?o allow this to happen during t

be discarded
this

t%? tIVG sessron |t the man atory re urrement for malpractice insurance

A 1 BS errﬂrnate] It wou ﬁre ICtIon
a yed or tWO vve Wil e bac e same srtuatro that we were
agasonamey nonavar abl \ty of ang insurance at W at any of US

I ndntabe costr 0 tntwonut A rr;gelsltron ttgat A h :
nandatgy Eqplemen, 1, e palL of &) PIgclicing plysiciars

ﬁ a, at least for on ndP a
experience has been Sriarned to make an Intellident nonerr.otional

regarding its necessity

There are several other chan%es that are bern% recommended, suc
Increased %srcran representagion .on the bo a more restric
statute of |tat|ons none of which we 0 vrousy have an le
T ere re man other changes In_ the Jaw that see peln
Ve truy have aworkable ituation, but It 1S Ina ro |at
time to urg e these changes until a errod of ex errenc bee
| would gpar to ansyver 3n uefstrons reg? arding thi su ject
even travel t0" Juneau shoul you feel 1t advisable.

W F. Kinn, M.D.
cc. Richard L. Block, Director of Insurance
1919 LATH HOP STREET. P.O. 1248. FAIRBANKS. ALASKA 99707.
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April 25, 1977

Mr. Richard L. Block

Director Division of Insurance
m--Department of Commerce &

~Econom|c—Deve|opment

ouc
Juneau, Alaska « 99811
Dear Mrv Block:

We have reviewed your letter of April 8th and the proposed
revisions of the malpractice law and wish to record our
Impressions,

The proposed-revisi®hs appear to -abolish a malpractice insurance
program which offers good insurance at reasonable cost and
substitute an Inadequate claims made program which will almost
c?rtalnlzvefaﬂ to provide anﬁ/ satisfactory insurance. Because
of this e strongly oppose the proposed revisions.

. ‘W e ' . . <
Prior to the passage of the Medical Malpractice .Insurance Law
and formation of MICA there was a malpractice insurance problem
with many physicians unable .to obtain insyrance at any price
and lor many ‘more inadequate claims made insurance available
only at“exorbitant.cost. We prefer to have adequate insurance
to protect ourselyes and ouré)anents and it is disturbing to
see..a-potennalley good and workable .program for provision”of
Insurance scuttled.

The reasons for and methods of arriving at the proposed changes
in, t eviaw.Ikuge.dalso.A>f, concern™ .+, Voile™.the man ator%/ ﬂrovmfon
ma¥_cause on-initiallynegative responsg,. the possibility of any
satisfactory program without total participation of all providers
seems nonexistent. While costs.for some groups ma¥ be 9reate_r
now underrthejpra%rum, -if the general trend. persists rafes will
aImost-certalnly( e compnara le”in a short time, As for the méthods
of arriving at the recommended changes, we certainly do not feel
that the ad hoc committee of the Aldska State Medical Association
has represented us-and doubt that it has represented the opinion

of the majority of practwmg, physicians in the state. Rather,
we feel it represents the feelfings and recommendations of some
members'of the Anchorage medical” community and we would question
whether these views aré consistent with the best interests of
medical care statewide.



While the Medical Malpractice Insyrance Law may not stand pro-
posed court test, we feel it should have that Chnace and accordingly
should not "te revised at this time,-

Sincer/etly,

i /
J 1 €<al--(i XM
v [ /). Paul Lunas, M.D.

Edward D. Spencer, MD.
t/0<n* <+£GL Al /v (
Donald D. Funk, M.D,

[Qtu@" v
Paul D. White, M.D.

Georffe H. Longenbaugh, MD.

Av -T M
M Theodore Silver, M.D.

cc: -Gbwwbrior Joy Hananond Tom
« Honorahle ‘Richard Elia3on
Honorable -Pete .Meland-
Arthur N. Wilson, MJD.
William F. Kinn, M.D.
Harriet Schirmer, M.D.
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Dr. Cammack Dr. Roth

Medical Dental Arts Building
1919 Lalhrop, Sute 207
Fairbanks, Alaska 99701

May 2, 1977

Fairbanks Legislators
Pouch V
Juneau, Alaska 99011

ATTN:  Larry Carpenter Fred Brown Glenn Hackney
Don Bennett Charlie Parr Steve Cowper
Sally Smith John Butrovich John Huber

Dear Legislators:

Although we physicians in Fairbanks have not been as vocal as our
counterparts in Anchorage and we may disagree with their tactics,
the question of malpractice insurance is a concern of ours also.
The issue does not appear to be any clearer here in Fairbanks how—
ever, with some physicians wanting mandatory insurance and others
against it. We, at Fairbanks Family and General Practice, are
against M.1.C.A. for the following reasons:

1. It is mandatory,

2. It is rediculously expensive.

3. It really doesn"t address the problems of defining
malpractice, setting amounts of awards, defining
damages, and setting time limits.

At the present time, we do not have insurance coverage and haven't
had coverage for almost 3 years. We feel that with the current
situation, insurance coverage only invites lawsuits. Also, the
expense could necessitate raising fees to patients 105 at least,

I don"t have any easy solutions to this problem, but at the present,
the placard "PROTECTED BY THE MAFIA" seems like an attractive alter—
native.

Sincerely,

David M. Cammack, M.D,



KETGtilftftN MEBIE&L SSEIETY

3100 TONGASS AVENUE - KETCHIKAN, ALASKA 99901

POSITION PAPER ON MALPPACTICF.
December 23, 1976

Few issues recently confronting medicine and the public interest have
provoked more discussion, sentiment, legislative action and

judicial review than the medical malpractice situation. We want to
outline our position on several aspects of the medical malpractice
situation in Alaska. First, we wish to present our evaluation of
Alaska ™ current malpractice law. Second, we want to discuss
implementation of the insurance provisions by the Nedica.l Indemnity
Corporation of Alaska (MICA). Finally, we wish to recommend legislatio:
bringing tort reform.

I. EVALUATION OF ALASKA®S CURRENT MALPRACTICE LAW.

An enormous amount of work by physicians, attorneys, laypeople,
state officials and particularly legislators culminated last Mav 28.
On that date Governor Hammond signed Chapter 102 of Alaska Statutes
1976, commonly referred to as Alaska % Medical Malpractice Insurance
Lav;. Nothing in our evaluation is intended to overlook or belittle

this significant accomplishment.
A. Several strong points in Chapter 102.

We believe that Chapter 102 made several 1important changes. The
advisory panels will bring relevant medical facts to the courts
promptly. Definition of the necessary burden of proof in court

and of the concept of informed consent in clinical settings will
protect the orderly practice of medicine. Spelling out the place
of advance payments, elimination of ad damnum clauses, 1inclusion of
payment for damages by category of loss and consideration of
collateral resources -in judgements will restrict financial lia—
bility while protecting the plaintiff.

We welcome the expansion in Chapter 102 of the responsibilities
of, and options available to, the State Medical Board. Addition
of two consumer members to the board may well be of value, given
that the majority remain physicians. We recognize that policing
our profession is difficult, but believe that physicians are best
Qualified to oversee their ranks. >
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B. Chapter 102 does not include tort reform.

Any sort of insurance without meaningful tort reform promises to be an
expensive venture, virtually certain to founder financially.

While Chapter 102 does modify previous law in several significant
particulars, it does not attack this malor problem.

C. Chapter 102 creates MICA®"S mandatory insurance.

Reaction to the mandatory aspects of MICA insurance by the medical
profession throughout the state has been largely negative. We
share philosophical reservations regarding mandatory participation
in a state sponsored system of insurance. We do not share philo—
sophical objection regarding required insurance for the protection of
both our patients and our profession. Even "though state sponsored
insurance programs are new, the legal system has always recognized
the responsibility of physicians for their patients. The fact that
medical liability law has been seriously mishandled in contemporary
society does nothing, in our view, to upset the tenability of
erequiring responsibility for professional actions.

D. We support MICA.

Question remains whether MICA is the single - "opriate source of
insurance. We reluctantly support MICA, ser.; 0 workable
alternative at this time. In view of the re? "ly small number of
physicians statewide, this spreads the risk at. . as possible.

Further, it makes the composition of the group consistently pre—
dictable to the greatest possible degree.

Mandatory insurance with a single source avoids problems of adverse
selection present in an open insurance program, and assures that
insurance is available for everyone. A single source of insurance
equalizes premium rates to the greatest possible degree.

Single source insurance permits the most complete data collection.
It encourages the most vigorous possible defense against suits,
since all physicians in practice in the state are involved 1in anv
legal action directly or indirectly.

Mandatory MICA insurance makes the medical malpractice insurance
issue completely public. It renders information readily available
to the legislature, which has responsibility to make necessary
changes 1in the legal system.

E. Alternatives to MICA.

Possible alternatives to mandatory MICA insurance apparent to us
include either permitting personal posting of resources in escrow
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to the limits set by the legislature, or MICA signing a contract
with some separate entity which would guarantee participation by a
contracted minimum number of physicians and provide coverage to any
physician needing it. We are concerned that the unavailability of
reinsurance to MICA at a reasonable cost confirms that a viable
voluntary, widely available insurance program in Alaska 1is most
unlikely at this time. There appears to be no other alternative to
MICA that would guarantee availability of insurance for £.11
physicians, and protection for all patients.

Il. IMPLEMENTATION OF THE INSURANCE PROVISIONS BY THE MICA BOARD.

A. Positive accomplishments by the MICA board.

We believe that the MICA board has worked hard and conscientiously.
Two of the issues inciting most violent reaction, namely mandatory
MICA insurance and consideration of medical revenues in setting
premiums, were included in Chapter 102. To their individual credit,
board members have dealt with unrestrained and at times unjustified
criticism with equanimity. They have accomplished a great deal in
a relatively short time.

At the point of proposed premium fees, we find the documentation

of the actuarial process complex but defensible. We question the
wisdom of including California, an exceedingly high risk state,

in the calculations for Alaska, thought by most to be a low risk
state. While we are admittedly in a position where self interest
is served by a differentiation in premium rates between urban and
rural communities, we find the fifteen percent differential granted
well supported by actuarial data at a significantly higher level.
The system of classification by specialty is complex, but seems to
approximate others with which we are more familiar.

While we believe that MICA has been unnecessarily rigid in the
primary basis of premiums in medical revenues, the concept: of
basis 1in revenues is not offensive. In fact, It provides safe—
guards for physicians beginning their practice, closing their
practice, or in a low volume practice. The combination of a
maximum fee by classification with an alternative rate for

each classification based in revenues appears the most flexible
and realistic option. Problems peculiar to specific practices
with exceptionally high overhead expenses may well require
broadening the discretionary powers of the board to individualize

rates further.

B. Criticisms and suggestions for changes for the MICA board.

Unfortunately, the MICA board has distinguished itself with
arbitrary action that has irritated many of us. The tone of many
of their belated releases of information remains imperial. We
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welcome dialogue between physicians and the MICA board, and urge
opening of all MICA board meetings to any MICA-insured professional,
except when particular case discussions reauire confidential pro—
ceedings .

We believe that the arbitrary time limitation for applications
for retrospective coverage served no useful purpose, and should
have been significantly more lenient.

We do not believe that the $200,000 per occurance limitation of
liability claimed by MICA to Include all physicians in a group
satisfies the requirement of the lav; for $200,000 coverage per
occurance for each physician. MICA"s position seems particularly
unreasonable, since each physician pays a separate premium for
separate coverage.

With mandatory insurance available to well publicized limits,

we believe that MICA must rigorously defend all claims where any
questions of liability exists. MICA must function as a mutual
defense organization, since its clientele is completely captive
and its availability transparently public.

We remain extremely uncomfortable with the claimed prerogative

of MICA to limit its liability belov; statutory limits in seeking
settlement against the involved physician®s wishes rather than
pursuing defense. While we understand the rationale, we prefer that
a clearly defined series of peer reviews take place nrior to this
step. Such a series might include a unanimous opinion against

the physician by the expert advisory panel and similar opinion

by another, uninvolved physician prior to MICA action. We believe
tnat a MICA decision to settle against the involved physician®s
wishes should require unanimous board action.

We persist in protesting the obvious presumption of guilt in
penalizing physicians for suits filed with increased premiums.
The doublespeak of titling the penalty system a "merit rating
plan" is ludicious. It should more properlv be labeled a "claim
penalty plan™.

111. RECOMMENDED LEGISLATIVE TORT REFORM.

We believe that the key to solving the malpractice problem includes
significant tort reform, and this requires further legislative
action. This tort reform should apply in the broadest sense to

all professional liability, rather than simply to medical
malpractice. We believe that three specific reforms are necessary.

First, there must be some limitation of personal liability. With
mandated insurance and thus mandated vulnerability for the pro—
fessional, no feasible premium structure can cope with exponentiallv
increasing settlements and awards.



Second, elimination of judgements for pain and suffering Iis
similarly essential. Quantification of such loss in clearly

impossible.

Third, there must be a rational statute of limitations. We

firmly believe that t/ years from time of incident or age six
years, which ever is later, would be the best alternative. Such

a statute of limitations v?ould protect the injured party, bring
legal action while information and facts were more likely available
and render rate setting for insurance considerably easier.

We are opposed to statutory limitations of legal fee3, and
consider it improper to intrude into a private matter between
professional and client. Public notification of the settlement
or verdict 1in any suit should include mention of court awarded
attorney 3 fees. We urge continued evaluation and surveillance
of the alleged benefits of the contingency fee system.

IV. SUMMARY.

In summary, we believe Alaska®s Medical Malpractice Insurance

law made several significant changes. We reluctantly support

the current MICA program. We believe that for this or any other

insurance program to remain viable tort reform is necessary. We

believe a limitation of personal financial liability, elimination
of awards for pain and suffering, and a statute of limitations of
two years after incident or age six years, which ever cornea last,
are all urgently needed.



Anchorage, Alaska 99501

March 31, 1977

Honorable Lisa Rudd
House of Representatives
Juneau, Alaska 99811

Dear Lisa:

I would like to bend your ear for a few minutes on
the subject of medical malpractice legislation, and some
of the proposals that are currently being made. First,

I should say that I have resigned from the Board of
Governors of the Medical Indemnity Corporation of Alaska,
for a variety of reasons, and the opinions expressed are
purely my own. Second, a similar caveat, my understanding
of the present proposals being made by the Medical Associa
tion is gleaned solely from newspaper accounts, and 1is
therefore subject to whatever reporting error may be 1in
those stories.

I think the point that most concerns me about the
proposals which are now being made is that they involve
what 1i1s apparently a hidden subsidy to the medical profession
by the taxpayers of this state. You may recall that when
the Governor appointed his task force on medical malpractice
insurance, one of the most hotly debated issues before the
task force was the question of whether or not the state should
subsidize the doctors medical malpractice insurance premiums.
The task force concluded that it should not, and I am confident
that that was the correct decision. I think it is clear,
however, that if the state sets up a malpractice insurance
company which 1is not run on an economically sound basis,
that there will be an indirect subsidy to the doctors, to
the extent that their premiums are not truly reflective of
the cost of providing the insurance. Setting medical mal —
practice insurance premiums is an extremely difficult job,
as | can certainly attest from my experience with the Medical
Indemnity :&*6orporation of Alaska. There 1is a wide range
of possibilities, and substantial judgment which must be
exercised in determining what are the true comparables 1in
establishing an appropriate cost for the 1insurance. In
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addition, it is the nature of insurance, and particularly
medical malpractice insurance, that the accuracy of your
predictions will not be known for many years after the fact.
Thus, if the state chartered corporation were to set its
premiums significantly below the true cost of the insurance,

I have been led to believe that it would be a minimum of

five years before that fact would become apparent. Needless
to say, this problem is a continuous one, in that you never
really catch up with your experience. Thus, merely requiring
that the corporation be managed on an actuarily sound basis
does not necessarily assure that the state will not be subsidizing
the doctors premiums, especially when you consider the extremely
strong lobbying pressure that is applied to the members of

the board by the medical profession. For example, the board
originally adopted a plan of operation which called for closed
meetings. The theory behind this was that it allowed a full
and free and candid exchange of views between the members of
the board as to the problems they faced. After receiving
substantial criticism from the medical professional, and
Governor Hammond, the board amended the plan of operation

to provide that any member of the medical profession could
attend meetings oi the board, but that the meetings were to
remain closed as to members of the general public. Although
it is true that any person may request to be heard by the
board, and | am sure such requests will be granted freely,

the practical effect of such a distinction will be to create

a extremely strong, and one-sided, lobbying force which 1is
being applied to the Board of Governors. This would have the
natural effect of minimizing the premium, and therefore
maximizing the possibility of a state subsidy.

In addition, if the plan is not mandatory, any true
correction of the premium level, if it is determined to be
too low, will be extremely difficult. This 1is because if
the corporation raises its rates to an economically sound
level, or raises them even further to a level which will
equalize for the prior undercharges, it will have a tendency
to drive doctors out of the state corporation, and into the
private market, which will be able to undersell the state,
because it will be able to exercise underwriting judgment as
to which doctors to accept as insureds. Thus, adverse selection
will compound the problem of determining rates. Presumably
one of the features of the state plan is that the state
corporation will be required to accept any doctor as an
insured. IT that assumption is not correct, it seems to me
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a legitimate question as to why the state is getting 1in the
business of chartering a company which will perform just
like any ether insurance company, and may decline to write
insurance for either specific doctors or specific groups or
categories of doctors.

I have heard Dave Bickerstaff, an actuary who advises
the M.I1.C.A., testify at length that it would be very difficult,
and perhaps impossible, to calculate a sound rate in the
Alaska situation, if there were no mandatory and exclusive

requirement. Thus, 1f the state sets up an insurance company
as a last resort, 1 assume there is a very high chance that
it will underprice the insurance. This would, 1in turn, mean

that the taxpayers were picking up the difference, by putting
up the capital which would be used to pay losses in excess
of premiums.

AIl in all, it seems to me that the primary problem to
be avoided is having the taxpayers subsidize premiums of the
doctors. I think, in general, the medical community agrees
with this proposition, and feels that if insurance premiums
must be paid, that the doctors should pay their own way. While
they properly point out that the system may be getting away
from us in terms of the economic cost of maintaining our existing
tort system, they are certainly not alone in suffering the
consequences of that problem. Other professional groups, such
as lawyers, are just beginning to feel the price escalation
in malpractice insurance, and other groups, such as architects
and engineers, have been under severe pressure even longer than
the doctors. IT it is appropriate tc create an insurance
company which will assure the doctors coverage, it seems to
me at least equally appropriate to widen the jurisdiction of
that company to include other professional groups such as
lawyers, architects and engineers. The same analysis might
well be used for problems such as automobile and homeowners
insurance in the state, which 1 understand is becoming 1increasingly
difficult to obtain, and increasingly expensive for more limited
coverage. Thus, the point is not, to some extent, whether the
doctors are entitled to this kind of treatment, but whether
they are the only ones who are entitled to this kind of
treatment.
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Although the present statute certainly has defects, |
do think it is significantly more fair to the taxpayers of
the state than is the apparent proposal being made at the
present time. I do think, however, that the present statute
cannot realistically be expected to work, and accomplish its
purposes, without the cooperation, or at least the acquiescence,
of the medical community. Since that acquiescence 1is apparently
not going to be forthcoming, | agree that it is appropriate to
look for a realistic alternative. It seems to me that the
alternative is not to place the state in an even more vulnerable
position with respect to the cost of insurance, but to use the
state®"s financial resources to make it possible for the doctors
to solve their own problems. I would suggest that this might
be accomplished by having the state loan to a mutual 1insurance
company, which could be chartered by the medical community, a
sufficient sum to capitalize the mutual insurance company.
This loan would then be paid back over some reasonably short
period of time, such as five or ten years, and during the
same period of time the members of the mutual company would
be required to make capital contributions sufficient to capitalize
the company. These "bed pan mutuals"™ have had some success
in other areas of the country, and it would seem to me to put
the insurance problem back in its proper prospective. It gets
the state out of the business, it allows the doctors full control
over their own destiny, and it makes insurance available on the
terms that the doctors themselves view as appropriate. While
I have certainly not thought through this p oposal 1in any great
detail, it seems to me that it could be wor..ed out in such a
fashion that it would reasonably assure the return of the
state"s investment, and at the same time make it possible
for the medical community to form an insurance company
which would meet their needs, and in a way that there is not
an immediate imposition of a large demand for a capital
contribution.

I am sorry 1| have burdened you with this somewhat
overlong letter, but it seemed to me that I should try to
make some use of the accumulated information, if not wisdom,
I have collected in the course of working with this problem.

Very truly yours

CPF/IT



ANCHORAGE PEDIATRIC GROUP
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ANCHORAGE . ALASKA o0204
PHONE 279-6461 AREA CODE 907
JOHN C. TOWER. M.D.
February 22, 1977 HARVEY E. ZARTMAN. M.D.
MARTAN WITT. M.D.
LLLLLLLLLLLLLLLLLLLL RW. KELLER. M.D.. apc.

Representative Lisa Rudd
2827 Lore Road
Anchorage, Alaska 99507

Dear Mrs. Rudd:

I don't believe ){ou actually are representative from our drstrrot (Indian
Hills) but | feel that | can write to Ejou as a frren as we as a rep-

resentative of the Anchorage area inJ neau re ard |n% ngy |% t in the
Present mﬁlpractrce situatjon. ﬁmsure || th q tors are
S bac and orth and especlall Wrt some of

o Wit vanous oerrn
the less_than refined language of certain of our SR esmen al-
ticular instance one can take a certain pride in the fact t at the men
in the medical association have somewhat better control of their tongues).
Until November of last ye a |.and John Tower and Ma]nan Witt had fora
very reasonable price, all things considered, excellent malpractice cover-

a e through Clyde CIar s assoclation wrth an umbrella of a one million
o ar % era e t IS ourgroup par up until last year, a Broxr-
mately 1 the

1600 a ear and astzear However, as of Nove
compang or comp |es throu% which e o tarn%d our insurance a ||
stopped Insuring doctors 1N Alaska and we have been "bare" ever since.
T en ann% comes MIC Awrth its mandatory Erovrsron which will decimate my
|nances nd | can't speak with complete knowledge of my colleagues, and
thrs or a covera e of only $200,000. We will éach be expecte to ﬁa%
asrc 000 whic comes to 4,000 for the group, and then will each De
ge ga y another $2,600 whroh comes {0 a other $10,400 brrngrng

ran tota our gremrums for the |rst %ear for the A chorao dratrrc
roup to a rousrno know rom the law, this Is not
the end since It 1s an open- ended aIgr ement |n which I1f there are enough
adverse judgments_the entrre membership wr be assessed for angt ing over
and above this. The coverage that we will get is a mere $200

With these alternatives | have no choice but to elect to %; érre and ai
th|n s stand now this — would bebreakrnq the law. | have Tived In Alaska
xgars ﬁo far, children, have all been rarsed here, our home is
ere a ave no desjre to live anywhere else, At my age It IS very
drffrcu t 1o break awa from a practicé and re- estabhsh |n another area
of the countrté | it |s rather unfair to eVJo aced in th at osr
tion by this kind a aW dpraotroe insurance was formerly tho ght to
be msurance for the srcran to protect him and his assets against a
gossr ly adverse suit. “Since vve have essentially no assets other than
ur good health and good name (I hope) we can go’ "bare.™ T have no plans
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to do malpractice and do not feel that | have done malpractice in the past
though it took a harrowrno five years and a vicious five weeks in court one
time“to demonstrate that Tact to’some attorneys who shall remain,nameless.

| cannot promise my patients that there will not be bad results from medi-
cal treatments and”| have been more cautious since November to stay out of
S0- ca led gerous srtuatrons now that there are other pediatricigns iIn
Anchorag e ou may have heard through the Prapevrne the case In which
I xhas sue for some three million dollafs inyolved a patient with no pre-
vious medical contacts |n the communrtK who ||teraIIy presented an emergency
situation which we could not wrt any honesty decline to cover. But now
with so many pediatricians, | feel that the others can covey the anop mous
Erematures and other risky’ pedratrrc emergencies, at least for the ti

eing

The Htandatory nature of this malpractic ooveraoe bothers me from another
stan oint. “IT nothing else was settle my rial, the Supreme Court
down a dictum which has beep rt)ublrs ed in national medical
errodrcas Jthe AM.A. NewsPa er tha the ;ra]resence or absence of mal-
ractice Insurance in the tfolfo of the physician defendant is not a
proper consi eratron g th e jury or th e courts at the time of a malprac-
tice sur} uc alew w s upheld |n |s refusal to allow the
rt)Iarntrf S attorne s to rn orm t urres o t e amount of our malprac-
ice coverage since” It had nothin to o with the rrg tness or wron n sS
of the care’| rendered to the baby. [T the malgrac ice law Is allo )
stand as is with the mandatary provrsron t en very juror, every barlrft
every judge, every. attorne)( ever% plaintiff in the entire state will know
that every doctor’ js good Tor a 00,000 judgment ance ever% year,
bit of evidence will unavordab tarnish everz civil suit and It has aIready
been declared Im roger that the jury have this information.. | doubt that
Mr. Block has even considered this in making all of his claims for the
necessity of this mandatory provision,

| must _confess | am not actually sure what committees Kou serve on, and
what drrect rnterests you may hiave rn t e changes In this maIpractrce |aw
However, | WOU’ urge, s at. all Bossr to at ea?t let nlr}/
mgs as a single pr ctrcrn P ysrcran be known among a| the_lo d norses
contusron over the Iegrs ation. At the present trme 2-17-T7, | have
é aid the MICA Inls(uran | have not sent hack Judge Ripley's court
orqer, | have not ta en part In an)( the suits, and”] amat’a loss and

ﬂurte disturb %d about the re ot my se nd famrly | do not
nowing ¥wrs ?o out and reak the aw but the altefnative, unfortu-
nately,” Tor me would be bankruptcy. ~Any help that you could give in this

matter would be greatly apprecrated
Sincerely yours

HFZEM
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