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Representative Steve Cowper 
Pouch V
Juneau AK 99811

Re: Uniform Comparative Fault Act

Dear Steve:

Enclosed please find a copy of Uniform Comparative Fault 
Act with my proposed modifications. I have already spoken 
to you generally about the Act.

As I mentioned, the Act first came to my attention as a 
member of the Alaska Bar Association Civil Rules Committee.
The Act was sent to us by Chief Justice Boochever with the 
request that we review it with the idea, I assume, of 
adopting it as a Civil Rule. All members of the committee 
felt they were disqualified from acting with regard to the 
Act because all had cases pending that would be directly 
affected by some portion of the Act. Furthermore, all 
members of the committee felt that the matters contained in 
the Act were more appropriately the subject for legislation 
rather than rules. Regardless of what our committee felt, I 
believe it can be inferred from Chief Justice Boochever's 
request to the committee that if the legislature does not 
adopt some sort of legislation implementing comparative 
negligence in Alaska, the court will do so by rules.

The main argument that I have with the proposed Act is in 
section 3. Under section 3, the common law doctrine of 
joint and several liability of joint tort feasors is abolished 
and all parties, including the injured party, must share 
proportionately in the insolvency of an uninsured or otherwise 
insolvent tort feasor. This is not the law in other jurisdictions 
that have considered the problem. See 57 Am. Jar. 2nd, Negligence 
§435, especially notes 12, 13, and 14, a copy of which I am 
enclosing. The whole theory of comparative negligence is that 
a tort victim should be penalized in recovery from a tort 
feasor in an amount equal to his contribution to his own 
injuries. It would be contrary to the humanitarian spirit of 
the doctrine to further penalize the tort victim for the



insolvency of one or more tort feasors. Furthermore, the 
proposed Act, in practice, would severely complicate litigation.
I can imagine in every action filed under the proposed Act, 
that defendants would attempt to join every potential 
insolvent defendant around in an effort to decrease their own 
liability. I have had many cases where potential defendants 
are not joined because they are uninsured or otherwise insolvent 
and to join them under such circumstances would merely complicate 
the litigation. Defendants in such actions have not joined them 
either because, under the rule of joint and several liability, 
they know that they could not collect contribution from them.
But if there is no joint and several liability, there would be 
very good reason for defendants to join insolvent defendants 
in an effort to reduce their own liability to the plaintiff.

The other changes that I have made are strictly technical. I 
have everywhere changed "plaintiff" to "claimant" and "defendant" 
to "tort feasor". The reason for this is that often a tort 
claimant may be cast in the role of a counterclaiming defendant 
and a tort feasor may be cast in the role of a plaintiff. In 
section 5, I have adopted alternative 1, for the reasons stated 
in the second paragraph of the comments, and for the reason that 
some defendants, may be uninsured but have assets or be self- 
insured. I believe that the amendment to the Uniform 
Contribution Among Tort Feasors Act should be adopted.

I wish that you would attempt to get this Uniform Act, as 
amended by me, adopted as law. I have no particular vanity 
about draftsmanship and would be agreeable to any language so 
long as the end is accomplished.

If you have any questions, please do not hesitate to call me 
collect, either at the office (452-1201) or at home (456-5000).
I would like to go to Juneau to testify at any important 
hearings regarding the Act and would appreciate it if you 
would advise me when any are scheduled.

Yours very truly,

Willard F. Ingraham

M F I / m c b
E n c l o s u r e s



§435 NEGLIGENCE 57 A m  Jur 2d

against one or more of the defendants.7 However, even though apportion­
ment of negligence on a percentage basis among the parties to the action may 
be required,8 such an apportionment may not be controlling on the question 
whether all, or only some, of the defendants may be held liable for the dam­
ages suffered by the plaintiff as diminished by his proportionate negligence 
under an “equal to or greater than” type of statute which is construed as 
designed to serve the same basic purpose as the so-called "Prosser Act,”9 
although its application is limited to cases in which the plaintiff’s negligence 
is less than 50 percent of the cause of his damage.* Where such a statute 
is so construed, the plaintiff, if he can recover anything, can recover his 
damages, diminished by the percentage his negligence contributed to his in­
juries, against all the defendants, including those whose negligence equaled 
his."
Whether or not the jury’s apportionment of negligence among the parties 

to the action has any bearing on the right of the plaintiff or claimant to 
recover diminished damages from all, or only from some, of the defendants, 
the general rule appears to be that once a determination is made that the 
injured person or claimant has a right to recover against any of those whose 
negligencccontributcd proximatcfy to luTnijurics the amount of his damages 
•̂limmsltccl Tn ôporTIoirifô tfiĉ negirgcncc "attrI6u5h’IF to Hnn,"all the tort- 
"tesors who' remain liable arc liable to' th~e 'ih]iired~pcrsoh for the entire" 
amount recoverable?* TrTone~jurisclicti6h *tlie rule is set forth In the com­
parative negligence statute.17 Therefore, even though recovery against one 
joint tortfeasor who is liable for the injuries suffered by the claimant is 
impossible or improbable because he is uninsured and judgment proof, the 
other tortfeasor or tortfeasors are liable for the full amount recoverable, 
even thougl the causal negligence attributable to them is relatively minor.”

7 . 5 434, supra.
8 . Fitzhugh v  E llio tt, 237 A rk 8B, 371 SW  

2d 533, stating that the ju ry  must apportion 
negligence among the parties to the action on 
the basis o f 100 percent.
9 . Dean Prosser, In his article entitled 

"Comparative Negligence," 51 M ich Law  R e ­
view, page 465, recommends a comparative 
negligence statute which, in providing fo r  re­
covery despite contributory negligence,. would 
require that damages awarded be diminished 
in proportion to the amount o f negligence at­
tributable to the p la in tiff o r person in jured, 
and which, except for an added provision fo r 
special verdicts, embodies the “ pure" con­
tributory negligence concept, which is dis­
cussed in 5S 443 ct scq., in fra.
10 . Walton v T u ll, 234 A rk 802 . 356 SW 

2d 20, 8 A LR3d  708.
11 . Walton v T u ll, supra. .

L 12. Walt oil v T u ll, supra; Ch illc  v Howell,
34 Wis 2d 491, 149 NW 2d 600 (ho ld ing that
the comparative negligence statute did not
change the coinmon-jaw rule that every jo in t
tortfeasor who is liable at a ll is liab le fo r such
8 6 0

damage as the in jured person is entitled to 
recover).

The refinement o f the ru le o f contribution 
between jo in t tortfeasors docs not apply to 
o r change tbe p la in tiff’s right to recover] 
against any defendant tortfeasor the .total' 
amount o f hh damage to which he is entitled.) 
Bielski v Schulze, IG Wis 2d J, 1 )4  N W 2d ;} 
105. j
13 . Peterson v Minneapolis, 285 M inn 202,1 

173 NW2d 553, 37 A LR3tl 1431, wherein', 
the court set forth the statute which in pcrti-) 
ncnt part provides that where "there  arc two: 
o r more persons who are jo in t ly  liab le , contri-t 
billions to awards shall be in proportion to, 
the percentage o f negligence attributable to j 
each, provided, however, that each shall rc -| 
main jo in tly  and severally liable fo r  the whole, 
award." J

14. Walton •  T u ll. 234 A rk 002, 356 SW ) 
2d 20, _ 8 ALR3d 708, recognizing that tbisj 
conclusion may require n single defendant, 
to pay the entire judgment even though h is; 
negligence was comparatively slight, where; 
some of the tortfeasors arc insolvent o r u n - ; 
available, leaving the remedy^ if any, for relief j 
from  such disproportionate liab ility  to action I 
under the Uniform Contribution Among T o r t - . 
feasors Act. •
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The ideas and conclusions herein set forth, including drafts of 
proposed legislation, have not been passed upon by the C omrhis s .i on a r s 
on Uniform State Lav;s. They do not necessarily reflect the views of 
t h e  Committee, Reporters or Commissioners. Proposed statutory 
language may not be used to ascertain legislative meaning of any 
promulgated final lav;.
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as great as" defendant’s negligence, (3) plaintiff’s negligence

"not greater than" defendant's negligence,• and (4) the "pure

type,” apportionment allowed even though plaintiff's negligence

• exceeds that of defendant- . *
• • • .  •

The slight-gross form can be dismissed as having no current 

support- The second and third are "modified" forms, differing 

from each other only in the situation where both parties are 

found to be 50% negligent. Number 2 would not allow recovery 

then; number 3 would allow recovery and seems the better of the*

two. ’ ’ •
. . . » . : :. . • . . •

• * * •. • *
The real issue is between the modified forms and the pure 

form (number 4 ) . The two modified forms may possibly work satis­

factorily in the case in which only one party is hurt and he sues 

the other, and might perhaps be the C 1*10 JLC G \ f these w e r e’the only 

cases to arise. But when there are multiple plaintiffs and . 

cross-claims, the modified form becomes entirely inadequate- 

To compare the two forms, take.variations of a case in which A  

and B were both negligent and both injured- Assume A's neg­

ligence is found to be 25% and B's is found to be 75%.

Case (1)► Assume each party suffers $8,000 damages.

Under the modified form, A recovers $6,000; B recovers nothing. 

A's loss is $2,000 (all his own), or 12.5% of the total of • • 

$16,000. B's loss is $14,000 ($6,000 to A, and $0,000 of his 

own) for 87.5% of the total. Under the pure form (assuming 

no set-off), A recovers $6,000; B, $2,000. A's loss is $4,000. 

($2,000 to B and $2,000 of his own) for 25% of the total; B's 

loss is $12,000 ($6,000 to A  and $6,000 of his own) for 75% 

of the total. . • . ’ .. . •

Case (2). Assume A suffers $4,000 damages; B, $12,000.

Under the modified form, A  recovers $3,000; B, nothing. A  in­

curs $1,000 (all his own) for 6% of the total; B incurs»~$ 15,000 

($3,000 to A  and $12,000 of his own) for 94% of the total. Under 

the pure form, A recovers $3,000; B, $3,000. .A incurs $4,000 

loss ($3,000 to B and $1,000 of his own) for 25% of the total?

B incurs $12,000 ($3,000 to A  and $12,000 of his own) for 75% 

of the total. . . • .

Case (3). Assume A suffers $12,000 damages; B, $4,000.

Under the modified form, A recovers $9,000; B, nothing. A in­

curs $3,000 loss (all his own) for 19% of the total; B incurs 

$13,000 loss ($9,000 to A, $4,000 of his own) for 83.% of the 

total. Under the pure form, A recovers $9,000; B, $1,000. A



.
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incurs $4,000 loss ($1,000 to B c*.nd $3,000 of his own) for 25% 

of the total; B incurs $12,000 loss ($9,000 to A  and.$3,000 of 

his own) for 75%. ' ‘ ' -

Case (4). Now change the fault percentage. Assume that 

each party suffered $3,000 damages and that A  y/as 4 9 %  negligent; 

B, 51%. Under the modified form, A  recovers $4,030; B, nothing.’

A  incurs $3,920 loss (all his own) for-24.5°' of the total; B 

incurs $12,080 loss ($4,030 to B and $S,G00 of his own) for 74.5% 

of the total. Under the pure form, A  incurs $7,040 loss ($3,920 

to B and $3,920 of his own) for 49% of the total; B  incurs $8,160 

loss ($4,080 to A, and $4,,080 of his own) for 51% of the total.

Thus, it is apparent that the pure form always divides 

the total loss according to the established fault percentage, • 

while the modified form fluctuates v/ildly and very unfairly.

■While the pure form of comparative negligence is. noY 

presently the majority form, it has grown very substantially 

in the 1970’s and is now sustained by an impressive list of 

authorities. First enacted in the Federal Employers Liability 

Act in 1903, it was later adopted in other Federal-Acts. 

Mississippi adopted the pure form in 1910. Xt has .also been 

adopted by legislation in New York (1975), Rhode Island (1971) 

and Washington (1973). In three states it has been judicially 

adopted by the supreme court. Kaatz v.~ State, 540 P.2d 

1037 (Alas. 1975); Li v. Yellow Cab C o ., 13 Cal. 3d 804, 119 

Cal- Rptr. 858, 532 P.2d 1226; Hoffman v. Jones, 280 So.2d 

431 (Fla. 1973). It has also just been adopted by the U. S. 

Supreme Court for admiralty cases. United States v. Reliable 

Transfer Co., 421 U.S. 397 (1975). The pure form is also 

adopted in Great Britain, most.of the states and provinces in 

Australia and Canada, and other common law jurisdictions.

-3-



-UNIFORM COMPARATIVE FAULT ACT

1. Section 1. In a tort action for damages based on

2 negligence, recklessness, or strict liability (including breach

a.wt *.
3 of warranty), plaint if f-1 s contributory fault does not bar re- - g

4 eovery but has the effect of diminishing his damages proportion— .

5 -c-tely according to his own fault or the fault attributable to

6 him. ' This section • applies to a tort action based upon a

7 statute, unless otherwise expressed or'construed. In a derivr~ •

8. -stive action or an action for wr’ongful death, -plai^eif-5 ’ s'~*̂  . .

• • ♦ •
9 damages are diminished according to the fault of arty, parson

10 whose , conduct might otherwise have barred the liability.

11 This section applies whether or not the contributory fault .

L • *
12 previously constituted a defense and replaces such common

13 law principles .as last clear chance and implied assumption of

14 risk.

C OM M E N T

Torts covered by the A c t . The propose;d act applies to 

tort actions for negligence, recklessness and strict liability. 

As to recklessness, the common-lav; rule that contributory 

negligence did not bar recovery or diminish damages was an 

over cure. A comparison of the relative fault of the; parties 

is appropriate here.

There is r.ore question about applying the act to strict 

liability, s.i.ice the theory is that the defendant is liable 

rog.trdioss of fault. But for strict liability for both abnor­

mally dangerous activities and for products there is strong 

similarity to negligence declared by the court as a matter of



highly anomalous in a product? 

mitigated if the plaintiff 

to allow him to recover full 

to sue for strict liability in 

tort. The two actions should be treated alike, especially when 

they are separate counts in the same complaint. There would 

also be anomaly in diminishing the amount of the plaintiff's 

recovery for contributory negligence if the defendant is found, 

to be negligent but in allowing the plaintiff to recover his. full 

damages in the absence of a finding of defendant's negligence.
• . . .  • .

*—  V
There is a problem about how to handle an action for 

breach of implied warranty. The Act is not intended to.include 

actions which are fully contractual in their gravamen and 

in which the plaintiff is suing solely because he did not * . .

obtain what he contracted to receive- But many actions for • 

breach of warranty sound primarily, or partially, in tort —  

especially when the damage involves physical harm, to parson or 

property. These actions shouid be included. The essential 

nature of the breach-of-warranty action varies greatly in ­

different states, and the language may have to vary for some 

states. The words "strict liability (including breach of. 

warranty)"are intended to indicate that the act includes an ‘ 

action for breach of warranty which comes within the common 

concept of an action of strict tort liability for products.

By conscious decision, the Act does not apply to intent­

ional torts. It seems inappropriate in that situation, and no

state has attempted to extend the concept of compart-■’•ive ' - 

fault to intentional torts.

For certain types of torts, such as nuisance, the 

defendant’s tortious conduct m a y b e  intentional, negligent . *

or subject, to strict liability- In the latter two in­

stances the Act would apply, but not in the case of in­

tentionally i n f  sting the injury on the plaintiff. A 

similar analysi applies to actions for misrepresentation.

"Coritributorv faul t:" is treated as a term of art referring 

to fault on the part of the plaintiff (or one under whom he 

claims), find which has a causal relationship to his injury.

"FnvJ.t attributable to the plaintiff" .ii; to take care 

of imputed negligence, as in the case of respondeat superior.

Comparison of fault of parties. In comparing plaintiff's 

fault with that of the defendants, there are a number of im—

-5-



plications arising from the concept of fault. The conduct 

of plaintiff, or of any defendant, may be more or less at fault, 

depending on whether it was mere inadvertence or acting with 

ĉ n awareness of the danger involved, on the magnitude of the 

risk created by the conduct, on the significance of what he 

v/as seeking to attain by his conduct, and on his superior or 

inferior capacities. The rule of law that a particular de­

fendant owes a higher degree of care (as in the case of a common 

carrier of passengers) o: a lesser degree of care (as in the 

case of an automobile host in a state having a-valid auto- 

nobile-guest statute) is important in determining whether he . 

is liable at all; but if his liability has bean established, 

the rule does not play a part' 'in determining the relative 

proportion of fault of this party in comparison with the 

others. '

.
On the other hand, in determining the relative fault

•‘of the parties, the trier of fact may give consideration to

the relative closeness of causal relationship, so that the

concept of comparative fault absorbs the causation elements

of the common lav; doctrine of last clear chance. This holding

in such cases as Cushman v. Perkins, 245 A.2d 846 (Me. 1968);

and Lovesea v. Allied Dev. Corp., 45 Wis.2d 340, 170 N.W.2d

195 (1970) seems properly applicable to this Act. ‘
. . .  * • • « •

“Action based on a statute'* includes wrongful cl.eath and 

"survival acts, dram-shop acts, dog-bite statutes,, actions of 

negligence par se based on criminal statutes, etc. An attempt 

to enumerate them in the statute would almost inevitably leave 

some out. “Unless- otherwise expressed or construed" is to' 

keep from repealing by implication and to give a court the 

authority to construe a statute such as a child-labor act to 

prevent any mitigation if it thinks the policy of the act 

requires protection of a class of parsons even against the.ir 

own weaknesses or inadequacies.

“Whether previously constituting a defense or n o t " 'in­

cludes last clear chance, assumption of risk (to the extent \ 

that it is based on fault), contributory fault for recklessness 

or strict liability, etc., plus all cases where contributory 

negligence v/as a complete defense. Consent to defendant’s 

conduct is not regarded as a form of contributory fault.



2; f a u l t ,  the court, unless otherwise requested by the parties, shall 
• •

3 instruct-.-'the jury to give answers*to special interrogatories

4 [to render special verdicts], or make findings itself if

5 there is no jury. indicating':

G (1) the . amount of damages each claimant

7 would recover if contributory fault • were

8 disregarded, and

9

10 the

11 parties

12 may

13 riately

(2) the percentage of the fault for each party to

action as compared v?ith the combined fau3t of all -

to the action. For this purpose/ the court 

*tuoo
determine that Z or more persons are approp- 

treated as a single party- . ..*

t,I
COMMENT *. .• *

• • •
* * • ,

• These questions are expected to reach percentages whose 

total for the relevant parties (plaintiffs or defendants) . 

will add up to 100%.

“Parties to the action" includes third-party defendants, * 

whether made defendants by the original plaintiff or not.

The limitation to "parties to the action" means ignoring 

other persons who may have been at fault.with regard to the 

particular injury but who have not been joined as parties. This 

is a deliberate decision. There is no way of telling whether 

that person was actually at fault or what amount of fault should, 

be attributed to him, or whether he will ever be sued, or 

whether the statute of limitations will run on him, etc. An 

attempt to settle these matters in a suit to which he was not 

a party would net be binding on him *:s re:; judicata. If a 

separate suit is necessary to settle these issues in any 

event, there seems to be no point in speculating on the matter 

iu the first suit. The second suit would probably be brought • 

by a defendant in the first suit who is sacking contribution; 

other defendants in the first suit, should be willing to join 

with hint, and the plaintiff might also be joined as a party. 

Nothing is said about this in the Act because the common law • 

is adequate to cover it.



1

2

3

4

5

6 

7

The court should have, without providing for it in. this 

section, the usual- powers of setting aside cr modifying a 

verdict if it is internally inconsistent or shows bias or 

prejudice, etc. On the same basis as the remittitur principle, 

ci court might indicate its intent to set aside a percentage 

allocation unless the parties agreed tc a somewhat different

v  . - ' ? •

one.

SECTION 3. Contribution rights among multiple 

'tort -peASors
-ehsfendeivba- are determined in accordance with the percentage •

-tort fr £ a .s ,o 'r
of fault of each -de-fentran t . as found by the trier of fact. The

c o u r t  shall enter j u d g m e n t  on the b a s i s  o f  th o s e  r i g h t s  a n d

A l l  f c c r t koaso'rs l i a b l e -  ' i7o [ I ^
f i n d i n g s  m a d e  u n d e r  Section 2. -Af— a- b - g r -  >/)

fern& ttrtcT. ciaivvicwrf' ar-e- faiviVltj G.\fX 6&UeVallM liable* 4 W  a l l  f  J j  jio
«~>o.r ty^c-aario t -b o  c o -I l o o t-cd v l-th ik  [one -y e a r  I at ter -t h e ’judg ^  j  0 i ‘
&OLVA&.qt,S *^0 dUlUACvu'V k

-meivfe-^eco:Tves f i n a l -, the r e r p  e d i b i l i t y  for fepono^j.rrxr.y ::or the— amou nt~ ±n-

8 v  oAved-■ i o - ■ d 1ot-ributod among the other X'--ttorr in—proportion.

9 -to— v-o—
  .. . . . (JUMKUNT

/

A  state which does not a Ire tidy have a practice of granting 

contribution between joint tortfeasors may wish to start the 

section with language like rhis: ''The right of contribution

exists as among multiple defendants, and apportionment is 

determined . .

Joint and severable liability under the common law means

that every defendant contributing to a plaintiff's injury is 

liable to him for the whole amount of the recoverable damages. 

This is not changed by the Act. Between the defendants them­

selves, however, the apportionment is in accordance with the

percentages established uricU-r s • .

Special problems exist when defendants are not linblehfor 

exactly the same injuriss, as when an automobile accident victim 

has his injury exacerbated by negligence of the doctor treating* 

hum; but these arc better handled by the trial judcp in the 

light of the facts hofur.i h:x v.h.-irt by providing for thorn in 

statute in advar.ce rr,:i ' M e  abs.tract.

If an award against one party is uncollectible, the plain-

l-\i£ could collect at ccmro-; :y;:mrsh any ci! the other de- 
- a • id ants, who arc* joj.r.'.. Ly sad r. • .eraliv liable. The; last 

sentence in the sect...:-:: provider, that the apportionment for 

the uncollectible amove V. will be mu da among all of the other 

p.a:cj.as (* .-eluding th * . v-t) .•ccord.ing to thc-iv rcl<*.tiv«
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SECTION 4 A  release or a covenant not to sue or

enforce judgment/given by a claimant to a tort­

feasor/does not discharge other tortfeasors liable for the

same harm unless it so provides; but it reduces the claim

5

6

7

8 

9

against the others, to the extent of the consideration paid

/ • \I'Q
for it or the amount stipulated in it, if greater, - if . f ' -

the release or covenant- is given in good faith, it discharges 

the person to whom it is given from liability for con- . 

tribution.

COMMENT

The question of the contribution rights of Tortfeasors 

A  and B against Tortfeasor C who settled and obtained a re­

lease admits of three answers: (1) A  and B are still able

to obtain contribution against C despite the release, (2) the 

plaintiff's total claim is reduced for the proportionate share 

of C, and (3) B and c are not entitled to contribution unless 

.the release was given not in good faith but by way of collusion. 

Experience has shown that the first two solutions both strongly 

discourage settlements, though for different reasons. A careful 
study of the matter was made when the Uniform Contribution Among 

Tortfeasors Act (1955) was drafted and the third solution was • 

adopted in $ 4. This section follows that, decision, though 

the wording is slightly different.

Alternative 1

SECTION 5 . Damages ..awarded under .o this Act may 

be • set o f f  only to the extent that an award against

one party cannot be collected.

Alternative 2

 ____________ SP/rf'-Ton fi To— -th e— ox-teo-t— irhn-t— l i a b-i -3.it.y-,,
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COMMENT

If plaintiff and defendant are both found to be 50?S^hag— Y  

ligent and they suffered the same amount of damages, neither 

party would recover anything if set-off is applied, even though 

they both carried liability insurance and paid for coverage. ' **

The loss is taken from the insurance companies v/ho were paid. - -

to carry it and placed Upon the parties, who paid to have ia 

carried. Factual variations do not change the essence of the 

result. Set-off would thus destroy the effectiveness of the 

Act. ‘ • • * • *
• * ~ ? 

Two alternative. provisions are offered. The second may \

raise some constitutional questions of equal protection.

SECTION 6. This Act applies to all injuries incurred

2 after it takes effect.

1

2

3

4

5

SECTION .7, If any provision of this Act or appli-

m * * 
cation thereof to any person or circumstance is held invalid,

 ̂ * ' ' * • • Vir-
the invalida.ty does not affect other provisions or appli-* 

cations of the Act that can be given effect without the in­

valid provision or application, and to this end the provisions

6 of this Act are severable.

Amendment of Uniform Contribution Among Tortfeasors Act (1955)

3 Amend Section 2 of the Uniform Contribution Among

2 Tortfeasors Act to read as follows:

3 "SECTION 2. [Pro Rata Shares.] In determining the

A pro rata shares of tortfeasors in the entire liability (a) t-hoix



6 degrees of fault shall bo the basis for allocation; (b)--if

7 equity requires, the collective liability of some as i. group shall

8 constitute a single share; and (c) principles of equity appli-

• ,  •  •  *  •

9 cable to contribution generally shall apply- . . . .

COMMENT •*_ • ••

•••

This is needed- The Uniform Contribution Among Tortfeasors 

Act had assumed no comparative negligence, so that it was con­

cerned solely with dividing the responsibility between the . 

defendants. It had divided into halves, thirds, f ourths ,'"Stc. ——  

a rough sort of justice, as in the former American admiralty 

rule for comparative negligence- If the plaintiff’s diminution 

is determined on a percentage basis, the allocation among the 

defendants should be on a percentage basis, too. .A mixture of 

the two systems ,/ill produce confusion and inequity. Soma 

states by statute or judicial decision presently provide for 

contribution On the basis of fault.



IN T H E  C O U R T  OF A P P E A L  OF T H E  S T A T E  Or C A L I F O R N I A

S E C O N D  A P P E L L A T E  D I S T R I C T

D I V I S I O N  O N E

T H E  A M E R I C A N  M O T O R C Y C L E  ASSOCI A T I O N ,  

a n o n p r o f i t  corporation,

Petitioner,

■ i'.i '»•*«

jn/-T -13.71

v .

T H E ■SU I T R I O R  C O U R T  OF T H E  S T A T E  OF 

.CALIFORNIA F O R  T H E  C O U N T Y  OF 

L O S  A N G E L E S ,

Respondent. .

V I K I N G  M O T O R C Y C L E  CLUB, an unir.corp. 

assn., J E R R A L D  K I N D S  VOGEL, S T E P H E N  

ELSNER; DEN N I S  ALDERETJ.'E, C H U C K  

A L E X A N D E R ,  P A U L  A S H F O R D ,  D O N  B O Y E R , 

J O H N  GRANVILLE, L E E  GREENVJOOD, D O N  

H A R R I S , R A M O N  L O W E , F R E D  M a c D O U G A L L ,  

H O Y T  M O R R O W , 3 I C K  RAINO, R O N  PAR. ", 

B E N N Y  PADILLA, G A R Y  REICKENBACK,

E D  SCHLUP, J I M  SOVIE, E D  TOMMASINO, 

R I C H A R D  TRUSTY, J I M  TUCKER, B I L L  

TURNER, B 0 3  PHILLIPS, ROB PHILLIPS, 

G L E N  G R E G O S , a m i n o r  b y  and t h r o u g h  

his G u a r d i a n  ad l i t e m  G O R D O N  G R E G G S ; 

G O R D O N  .GREGOS and "DOE" GREGOS,

Real Parties in Interest.

Lavrler, F e l i x  &  H a l l , Tho m a s  E. W o r k m a n , Jr., 

Er v i n  E. Adler, and J a n e  II. B a r r e t t  for Peti t i o n e r .

2d Civil No. 4 9 0 3 2

- .«• .v
t



A s s o c  is*. :.o.i of S o u t h e r n  C a l i f o r n i a  D e f e n s e  C o u nsel,

J o h n  W. Baker, Caywood J. Borror, F r a n c i s  B r e i d e n b a c h ,  R i c h a r d

B. Go e t h a l s ,  Step h e n  J. Grogan, H e n r y  E. Kappler, K e n n e t h  E.

Moes; W. F. Rylaarsdam, and L u c i a n  A. V a n  H u l l e  as A m i c i  C u r i a e

on b e h a l f  o f  P e t i t i o n e r . ' .•

N o  a p p e a r a n c e  for Respondent.

. . J a c k  A . R o s e  for R e a l  Part i e s  in I n t e r e s t  G l e n  G r e g o s ,

a m i n o r  b y  and t h r ough his. G u a r d i a n  ad L i t e m  G o r d o n  G r e g o s ,  a n d

.Gordon. G r e g o s . * . •
* , • .

Rob e r t  E. Cartwright, E d w a r d  I. Pollock, L e r o y  H a r s h ,

D a v i d  B. Baum, S t e p h e n  I. Z e t t e r b e r g ,  R o b e r t  G. Beloud, N e d  Good,

A r n e  We r c h i c k ,  S a n ford M. Gage, L e o n a r d  Sacks, anc J o s e p h  Posner,

as A m i c i  Curi a e  on b e h a l f  o f  Real P a r ties in I n t e r e s t  Gler: Gregos,

a m i n o r  b y  and through his G u a r d i a n  ad L i t e m  G o r d o n  Gregos, and

G o r d o n  G r e g o s .

In Li v. Y e l l o w  Cab Co. (1975) 13 Cal. 3cl 804, o u r  

S u p r e m e  Court: (1) opened for r e e x a m i n a t i o n  in light of c h a n g e d

c o n d i t i o n s  the C a l ifornia s t a t u t o r y  law of n e g l i g e n c e  to the extent 

that it is d e c l a r a t o r y  of the com m o n  l a w  (13 C a l . 3d at pp. 814, 

821-822); (2) adop t e d  the rule of "pure c o m p a r a t i v e  n e g l i g e n c e "  

in lieu o f  the d o c t r i n e  of c o n t r i b u t o r y  n e g l i g e n c e  codified in 

Civil Code section 1714 (13 Cal.3d at pp. 827-828); (3) determined



the e a s y  questions o f  the effect of the j u d i c i a l l y  adopted r u l e  

u p o n  the doctrines o f  last clear chance (13 C a l . 3d at pp. 8 2 4 -  

825) a n d  a s s u m p t i o n  o f  r i s k  (id.); and (4) left the h a r d  q u e s­

tions such as a p p l i c a t i o n  of the n e w  p r i n c i p l e  in m u l t i - p a r t y  

s i t u a t i o n s  to the " ’trial judges of this S t a t e 1" u n e n c u m b e r e d  

b y  s p e c i f i c  g u i d e l i n e s  (13 C a l . 3d at p. 826).

. T h e  p e t i t i o n  for w r i t  o f  m a n d a t e  w h i c h  is here b e f o r e

us rai s e s  the m a n n e r  in w h i c h  Li v. Y e l l o w  Cab is to b e  a p p l i e d

to-the.'si lation of m u l t i p l e  parties, all of v?hom are a s s e r t e d  
• • •• * 9

to b e  n e g l i g e n t  in a . m a n n e r  p r o x i m a t e l y  c o n t r i b u t i n g  to a
• • 

•plaintiff's injury. S p ecifically, the p e t i t i o n  c o n c e r n s  the

r i g h t  of a n a m e d  defendant to b r i n g  p e r s o n s  n o t  n a m e d  cs d e f e n­

dants into the action b y  a c r o s s - c o m p l a i n t  a l l e g i n g  the n e g l i­

gen c e  of those p e r sons and its p r o x i m a t e  c a u s a t i o n  of the i n j u r y  

for w h i c h  the c o m plaint seeks to h o l e  the defer.dant-cro.ss- 

cocuplainant liable.

W e  c o n c l u d e  that: (1) Li v. Y ellow Cab's r u l e  of

■"pure- c o m p a r a t i v e  n e g l i g e n c e "  fastens l i a b i l i t y  u p o n  a p e r s o n  

"in direct p r o p o r t i o n  to his negligence"; (2) the r u l e  of c o m p a r e

tive n e g l i g e n c e  requires m o d i f i c a t i o n  of C a l i f o r n i a ' s  p r e - L i  doct

1
of joint and several l i a bility of concurrent tortfe a s o r s ;  and

1
W e  do not consi d e r  the impact of the r u l e  of Li. u p o n  joint tort 

feasors act i n g  in concert or upon v i c arious liability. R e s o l u­

tion of those questions is u n n e c e s s a r y  to our d e c i s i o n  and the 
m a t t e r  at b e n c h  is s u f f i c i e n t l y  d i f ficult o f  itself.



t h e  a c t i o n  s o  t h a t  t h e  p r o p o r t i o n  o f  h i s  n e g l i g e n c e  m ay  b e  

c o m p a r e d  t o  t h e i r s  a n d  t h e  m o d i f i e d  r u l e  o f  l i a b i l i t y  o f  c o n ­

c u r r e n t  t o r t f e a s o r s  a p p l i e d  t o .  t h e  s i t u a t i o n  o f  m u l t i p l e  p a r t i e s .

•• F a c t s

On J a n u a r y  1 4 ,  1 9 7 3 ,  1 6 - y e a r - o l d  G l e n  G r e g o s  w a s  i n j u r e d  

w h i l e  p a r t i c i p a t i n g  i n  a  c r o s s - c o u n t r y  m o t o r c y l e  r a c e .  A c t i n g  

t h r o u g h  G o r d o n  G r e g o s ,  h i s  g u a r d i a n  a d  l i t e m ,  G l e n  f i l e d  a n  a c t i o n  

' t o .  r e c o v e r  f o r  h i s  i n j u r i e s .  T h e  l a w s u i t  n a m e s  a s  d e f e n d a n t s
t  * * •

t h e  A m e r i c a n  M o t o r c y c l e  A s s o c i a t i o n  (AM A), V i k i n g  M o t o r c y c l e  C l u b  

( V i k i n g ) ,  J e r r a l d  K i n d s v o g e l ,  S t e p h e n  R .  E i s n e r ,  C o n t i n e n t a l  

C a s u a l t y  Com pany  o f  C h i c a g o  ( C o n t i n e n t a l ) ,  a n d  D o e s  1 t h r o u g h  2 0 0 .

A s  e v e n t u a l l y  a m e n d e d ,  t h e  c o m p l a i n t  i s  f r a m e d  i n  s i x  

c a u s e s  o f  a c t i o n .

* «
T h e  f i r s t  c a u s e  o f  a c t i o n  i s  b a s e d  i n  n e g l i g e n c e .  I t

a s s e r t s  t h a t  AMA, V i k i n g ,  e n d  o t h e r  n a m e d  • d e f e n d a n t s  ( e x c l u d i n g  -

C o n t i n e n t a l )  s p o n s o r e d ,  m a n a g e d ,  a d m i n i s t e r e d ,  a n d  c o n t r o l l e d  a

r a c e  f o r  n o v i c e  m o t o r c y c l e  r i d e r s  a n d  s o l i c i t e d  a n d  e n c o u r a g e d

m e m b e r s ’ o f  t h e  p u b l i c  t o  p a r t i c i p a t e  i n  i t  f o r  a n  e n t r y  f e e  o f

$ 5 .  G l e n  p a i d  t h e  e n t r y  f e e  nnd  e n t e r e d  t h e  r a c e .  T h e  f i r s t

c a u s e  o f  a c t i o n  c l a i m s  t h a t  b y  r e a s o n  o f  t h e  n e g l i g e n c e  o f  t h e

d e f e n d a n t s  i n  s p o n s o r i n g ,  o p e r a t i n g ,  c o n t r o l l i n g ,  a n d  m a n a g i n g

t h e  r a c e  a n d  i n  s o l i c i t i n g  e n t r a n t s , . G l e n  s u f f e r e d  p e r s o n a l  -



i n j u r i e s  c a u s i n g  d a m a g e  o f  $ 3 , 0 0 0 , 0 0 0 ,  p l u s  t h e  c o s t  o f  f u t u r e  

m e d i c a l  c a r e .

T h e  s e c o n d  c a u s e  o f  a c t i o n  a s s e r t s  f r a u d  o f  t h e  n a m e d  

d e f e n d a n t s  o t h e r  t h a n  C o n t i n e n t a l .  T h e  f r a u d  i s  r e l a t e d  t o  t h e  

d e f e n d a n t s '  f a i l u r e  t o  p e r f o r m  on  p r o m i s e s  m ad e  t o  G l e n  t o  i n s t r u c t

*b
h i m  i n  r a c i n g  t e c h n i q u e ,  e v a l u a t e  h i s  c a p a b i l i t y ,  a n d  p l a c e  h i m  i.n 

r a c e s  w i t h  e n t r a n t s  o f  s i m i l a r  a b i l i t y .

' T h e  t h i r d ' c a u s e  o f  a c t i o n  s e e k s  c o m p e n s a t o r y  a n d  p u n i -

••’t i v e  d a m a g e s  f r o m  C o n t i n e n t a l .  I t  a l l e g e s  t h e  b a d  f a i t h  r e f u s a l
• v

o f  C o n t i n e n t a l  t o  m a k e  p a y m e n t s  on  a  $ 1 0 , 0 0 0  m e d i c a l  r e i m b u r s e ­

m e n t  p o l i c y ,  c o v e r i n g  i n j u r i e s  t o  p a r t i c i p a n t s  i n  AMA s a n c t i o n e d  

a m a t e u r  e v e n t s .

T h e  f o u r u h  c a u s e  o f  a c t i o n  s o u n d s  i n  f r a u d  a n d  i s  b a s e d  

u p o n  t h e  a l l e g e d l y  f a l s e  a n d  u n t r u e  r e p r e s e n t a t i o n  t h a t  t h e  

m o t o r c y c l e  r a c e  i n  w h i c h  G l e n  w a s  i n j u r e d  w a s  a n  e v e n t  o f f i c i a l l y  

s p o n s o r e d  b y  AMA a n d  V i k i n g .  C o n t i n e n t a l  a n d  i t s  a g e n t s  a r e  

a s s e r t e d  t o  b e  p a r t i e s  t o  t h e  f r a u d .

T h e  f i f t h  c a u s e  o f  a c t i o n  c l a i m s  t h a t  t h e  v a r i o u s  d e f e n ­

d a n t s  i n t e n t i o n a l l y  i n f l i c t e d  e m o t i o n a l  d i s t r e s s  u p o n  G l e n  b y  

c a u s i n g  h i s  i n s u r a n c e  c l a i m  a g a i n s t  C o n t i n e n t a l  t o  b e  d i s h o n o r e d .

T h e  s i x t h  c a u s e  o f  a c t i o n  a l l e g e s  a  c o n s p i r a c y  a m o n g  

t h e  d e f e n d a n t s  t o  v i o l a t e  G l e n ' s  r i g h t s  g e n e r a l l y  i p  t h e  f a s h i o n  

c l a i m e d  i n  t h e  p r e c e d i n g  c a u s e s  o f  a c t i o n .



AMA a m ; - ' . r zd  t h e  am en d ed  c o m p l a i n t  d e n y i n g  i t s  c h a r  g i n  

a l l e g a t i o n s  a n d  a s s e r t i n g  a f f i r m a t i v e  d e f e n s e s .  A f t e r  2n u n s u c ­

c e s s f u l  a t t e m p t  t o  f i l e  a  c r o s s - c o m p l a i n t  b r i n g i n g  V i k i n g , ,  v a r i o i  

o f  i t s  a g e n t s ,  a n d  G l e n ' s  p a r e n t s ,  o n e  o f  whom i s  h i s  g u a r d i a n  a  

l i t e m ,  i n t o  t h e  c a s e  o n  t h e o r i e s  o f  i n d e m n i t y  a n d  c o m p a r a t i v e

n e g l i g e n c e ,  AMA f i l e d  a  s e c o n d  m o t i o n  f o r  l e a v e  t o  f i l e  a  c r o s s -
* .

c o m p l a i n t .  T h e - p r o p o s e d  c r o s s - c o m p l a i n t  i s  f r a m e d  i n  tw o  c a u s e s  

. o f  a c t i o n  a s s e r t e d  a g a i n s t  G l e n ' s  m o t h e r  a n d  f a t h e r .

T h e  f i r s t  a l l e g e s  n o t i c e  t o  G l e n ' s  p a r e n t s  t h a t  m o t o r ­

c y c l e  c o m p e t i t i o n  i s  a  d a n g e r o u s  s p o r t ,  t h a t  t h e  p a r e n t s  p a r t i ­

c i p a t e d  i n  G l e n ' s  d e c i s i o n  t o  e n t e r  t h e  e v e n t ,  t h a t  h i s  e n t r y  

w o u l d  n o t  h a v e  b e e n  r e c e i v e d  w i t h o u t  p a r e n t a l  c o n s e n t ,  t h a t  G l e n  

f a t h e r  g a v e  h i s  w r i t t e n  c o n s e n t  w h i c h  p e r m i t t e d  G l e n ' s  p a r t i c i p a  

t i o n ,  t h a t  G l e n ' s  p a r e n t s  k n e v i  o f  t h e  e x t e n t  o f  G l e n ' s  t r a i n i n g  

a n d  n e g l i g e n t l y  f a i l e d  t o  e x e r c i s e  t h e i r  p o w e r s  o f  s u p e r v i s i o n  

o v e r  t h e i r  m i n o r  c h i l d  b y  a l l o w i n g  h i s  e n t r y  i n  t h e  r a c e ,  a n d  

t h a t  w h i l e  AMA's  n e g l i g e n c e ,  i f  a n y ,  w a s  p a s s i v e ,  t h a t  o f  G l e n ' s  

p a r e n t s  w a s  a c t i v e .  T h e  f i r s t  c a u s e  o f  a c t i o n  s e e k s  i n d e m n i t y  

f r o m  t h e  p a r e n t s  i f  AMA i s  f o u n d  l i a b l e  t o  G l e n .

T h e  second c a u s e  o f  a c t i o n  s e e k s  d e c l a r a t o r y  r e l i e f .

I t  a l l e g e s  t h a t  G l e n  l i a s  f a i l e d  t o  j o i n  h i s  f a t h e r  a n c  m o t h e r  a s  

d e f e n d a n t s  i n  t h e  a c t i o n ,  r e a s s e r t s  t h e i r . n e g l i g e r . e e ,  a n d  a s k s  f ;  

a  d e c l a r a t i o n  o f  t h e  r e l a t i v e  n e g l i g e n c e  o f  t h o s e  w ho  c o n t r i b u t e - :



a p p l i e d .  . .

B e l i e v i n g  i t s e l f  b o u n d  b y  e x i s t i n g  c a s e  l a v ;  p r e - d a t i n g  

L i ,  t h e  t r i a l  c o u r t  d e n i e d  AMA's m o t i o n  t o  f i l e  i t s  c r o s s - c o m p l a i n  

AMA p e t i t i o n e d  t h i s  c o u r t  f o r  a  v r r i t  o ' f . 'm a n d a t e  c o m p e l l i n g  t h e  

t r i a l  c o u r t  t o  g r a n t . i t s  m o t i o n .  R e c o g n i z i n g  t h a t  t h e  p r o b l e m ,  

m u s t  b e  a  r e c u r r i n g  o n e  i n  w h i c h  t h e  t r i a l  c o u r t s  a r e  i n  n e e d  o f  

g u i d a n c e ,  w e  i s s u e d  c u r  a l t e r n a t i v e  w r i t .

" ■ P r e - L i  L aw

• P r i o r  t o  L i  v .  Y e l l o w  Cab  C o . ,  s u p r a , 1 3  C a l . 3 d  8 0 4 ,

C a l i f o r n i a  i n  g e n e r a l  a p p l i e d  a n  a l l - o r - n o t h i n g ' c o n c e p t  o f  

n e g l i g e n c e .  I f  a  p e r s o n ' s  n e g l i g e n c e .  v ; a s  a  p r o x i m a t e  c a u s e  o f  

d a m a g e  t o  a  p e r s o n  o r  p r o p e r t y ,  h e  w a s  d e e m e d  r e s p o n s i b l e  f o r  t h e  

e n t i r e  d a m a g e .  T h a t  r e s p o n s i b i l i t y  b a r r e d  a  p l a i n t i f f  w h o s e  own 

n e g l i g e n c e  w a s  a  p r o x i m a t e  c a u s e  o f  t h e  d a m a g e  f r o m  r e c o v e r i n g  

a n y  p a r t  o f  i t .  ( 4  t f i t k i n ,  S u m m ary  o f  C a l .  L a w  ( 8 t h  e d . )  T o r t s ,

§ 6 S 3 . )  T h a t  r e s p o n s i b i l i t y  r e n d e r e d  a  j o i n t  o r  c o n c u r r e n t  t o r t ­

f e a s o r  l i a b l e  f o r  t h e  e n t i r e  d a m a g e  a n d  i t  w a s  i m p r o p e r  f o r  a  

c o u r t  t o  a p p o r t i o n  d a m a g e s  am ong  t o r t f e a s o r s .  ( 4  W i t k i n ,  S u m m a ry  

o f  C a l .  L a w  ( 8 t h  e d . )  T o r t s ,  § 3 5 ;  1 H a r p e r  & J a m e s ,  T h e  L a w  o f  

T o r t s ,  § §  1 0 . 1 ,  1 0 . 9 . )  I n  e i t h e r  e v e n t ,  t h e  p e r s o n ' s  n e g l i g e n c e  

p r e c l u d e d  h i s  l o s s  f r o m  b e i n g  s h i f t e d  i n  p a r t  t o  a n o t h e r  w ho  w a s  

a l s o  a t  f a u l t .  Y T h i l e  t h e  a l l - o r ' - n o t h i n g  p r i n c i p l e  v ; a s  m i t i g a t e d



- s o m e w h a t  a s  to. p l a i n t i f f s  b y  r u l e s  s u c h  a s  l a s t  c l e a r  c h a n c e
- 0 '

( 4 ' W i t k i n ,  S u m m ary  o f  C a l .  L a w  ( 8 t h  e d . )  T o r t s ,  § §  7 1 4 - 7 2 1 ) ,

. . ’ a n d  t o  d e f e n d a n t s  b y  a  l i m i t e d  r i g h t  o f  c o n t r i b u t i o n  a m o n g  j u d g -

' ■ m e n t  d e b t o r s  w h o ,  a t  t h e  p l a i n t i f f ' s  e l e c t i o n ,  w e r e  n am ed  i n  t h e

. l a w s u i t  (C o d e  C i v .  P r o c . ,  § §  8 7 5 ,  8 7 6 ;  4  W i t k i n , S u m m a ry  o f  C a l .  

L a w  ( 8 t h  e d . )  T o r t s ,  § §  4 3 - 4 9 ;  c f .  S c h w a r t z ,  C o m p a r a t i v e  N e g l i -  

. ’g e n c e ,  § 1 6 . 7 ,  p p .  2 6 1 - 2 6 3 ) ,  a n d  b y  a  c o m p l e x  s y s t e m  o f  e q u i t a b l e

■ ■ i n d e m n i t y  t o  p e r s o n s  " s e c o n d a r i l y "  l i a b l e  f r o m  p e r s o n s  w h o s e

. • , , « . • / ' ,

’’ l i a b i l i t y  w a s  " p r i m a r y "  ( 4  W i t k i n ,  Su m m ary  o f  C a l .  L a v  ( 8 t h  e d . )  

T o r t s ,  § §  5 0 - 5 2 ) ,  n e v e r t h e l e s s  t h e  u  J e r l y i n g  C a l i f o r n i a  p r i n c i p l e  

o f  n e g l i g e n c e  w a s  f o u n d e d  on  a t t a c h i n g  t o t a l  r e s p o n s i b i l i t y  t o

e a c h  p e r s o n  w h o s e  l a c k  o f  c a r e  c o n t r i b u t e d  t o  t h e  d a m a g e .

, \ £ '  • . .

. • £ C o n s e q u e n c e s  o f  L i  v .  Y e l l o w  Cabj, -  .

X K.W/V
V .w - t f x ^  D e m i s e  o f  a l l - o r - n o t h i n g  d o c t r i n e . I n  L i  v .  V e l l c w

y J' Y"Cab C o . ,  s u p r a , 1 3  C a l . 3 d  8 0 4 ,  o u r  S u p r e m e  C o u r t  p r o s p e c t i v e l y

vl

.yV t e r m i n a t e d  t h e  o p e r a t i o n  o f  t h e  a l l - o r - n o t h i n g  d o c t r i n e  a s

Jv
( f t / -  a p p l i e d  t o  p l a i n t i f f s  s e e k i n g  d a m a g e s  f o r  n e g l i g e n c e  ( 1 3  C a l . 3d  

a t . p p .  8 1 2 - 8 1 3 ) ,  a n d  r e p l a c e d  i t  w i t h  a  p r i n c i p l e  " u n d e r  w h i c h  

l i a b i l i t y  f o r  d a m a g e  w i l l  b e  b o r n e  b y  t h o s e  w h o s e  n e g l i g e n c e  

c a u s e d  i t  i n  d i r e c t  p r o p o r t i o n  t o  t h e i r  r e s p e c t i v e  f a u l t . "  ( 1 3  

C a l . 3 d  a t  p .  8 1 3 ;  i . e . ,  " n e g l i g e n c e , "  1 3  C a l . 3 d  i n .  6 a  a t  p. 8 3 . 3 . )  

C a r r y i n g  t h e  p r i n c i p l e  t o  i t s  u l t i m a t e  l i m i t ,  t h e  h i g h  c o u r t  o p t e d  

f o r  a  r u l e  o f  " p u r e  c o m p a r a t i v e  n e g l i g e n c e "  r a t h e ,  t h a n  t h e  " 5 0 %



.
'

*■

s y s t e m "  o f  c o m p a r a t i v e  n e g l i g e n c e  f o l l o w e d  b y  m o s t  j u r i s d i c t i o n s  

w h i c h  h a d  p r e v i o u s l y  a b a n d o n e d  t h e  r u l e  o f  c o n t r i b u t o r y  n e g l i -  

• g e n c e .  ( 1 3  C a l . 3d  a t  p .  8 2 7 . )  T h e  c o u r t ' s  a c t i o n  w a s  t a k e r .

•’ V. . . d e s p i t e  r e c o g n i t i o n  t h a t  t h e  s u p e r s e d e d  r u l e  h a d  b e e n  c o d i f i e d  

i n  C i v i l  Code  s e c t i o n  1 7 1 4 .  ( 1 3  C a l . 3 d . - a t  p .  8 2 1 . , )

L o g i c a l  e x t e n s i o n  o f  t h e  h i g h  c o u r t ’ s  a c t i o n  i n  L i ,

c o n s i d e r a t i o n s  o f  p o l i c y ,  a n d  t h e  l a n g u a g e  o f  t h e  L i  o p i n i o n
• .«'f. r " ■

i t s e l f  p o i n t  t o  t h e  c o n c l u s i o n  t h a t  t h e  d e c i s i o n  r e q u i r e s  a  
’ *--------

■ . d r a s t i c  r e v i s i o n  o f  t h e  p r i n c i p l e s  g o v e r n i n g  l i a b i l i t y  o f  c o n -  

«• , * • 

c u r r e n t  t o r t f e a s o r s . -

C o n c u r r e n t  t o r t f e a s o r s  -  t r a d i t i o n a l  b a s e s  c f  j o i n t  and

s e v e r a l  l i a b i l i t y . T h e  p r e - L i  p r i n c i p l e  o f  j o i n t  a n d  s e v e r a l

" l i a b i l i t y  o f  c o n c u r r e n t  t o r t f e a s o r s  i s  f o u n d e d :  ( ! )  o n  t h e  " a l l -

o r - n o t h i n g "  c o n c e p t  a l l o c a t i n g  f u l l  r e s p o n s i b i l i t y  t o  e a c h  p e r s o n

• i

w h o s e  n e g l i g e n c e  c o n t r i b u t e s  t o  d a m a g e  w i t h o u t  r e s p e c t  t o  t h e  p r o ­

p o r t i o n  o f  h i s  n e g l i g e n t  c o n d u c t  t o  t h a t  o f  o t h e r s ;  ( 2 )  t h e  p r o p o ­

s i t i o n  t h a t  a  p l a i n t i f f  t o t a l l y  " i n n o c e n t "  b e c a u s e  h e  i s  n o t  c o n -  

t r i b u t o r i l y  n e g l i g e n t  i s  e n t i t l e d  t o  r e c o v e r y  f r o m  a l l  " g u i l t y "  

d e f e n d a n t s ;  ( S c h w a r t z ,  C o m p a r a t i v e  N e g l i g e n c e ,  5 1 6 . 1 ) ;  a n d  ( 3 )  a n  

a s s u m e d  i n a b i l i t y  o f  t h e  f a c t  f i n d i n g  p r o c e s s  t o  a p p o r t i o n  n e g l i ­

g e n t  f a u l t .  ( 1  H a r p e r  & J a m e s ,  T h e  L a w  o f  T o r t s ,  § 1 0 . 2 ;  s e e  a l s o  

A n n o . , T h e  D o c t r i n e  o f  C om pa ra t i v e  N e g l i g e n c e  a n d  i t s  R e l a t i o n  t o  

t h e  D o c t r i n e  o f  Con t r i b u t o r y  N e g l i g e n c e ,  3 2  ALR 3 cl 4 6 3 ,  4 5 2 , - §  1 5 . )
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* . . • . Joint and Several Liability

The '  i m p a c t  o f  " p u r e "  c o m p a r a t i v e  n e g l i g e n c e  e l i m i n a t e s  

t o t a l l y  t h e  a l l - o r - n o t h i n g ,  r u l e  on  t h e  s i d e  o f  t h e  t o r t  c o i n

w h i c h  d e t e r m i n e s  t h e  p l a i n t i f f ' s  r i g h t ’ o f  r e c o v e r y .  T h e  s a m e

r e a s o n i n g  w h i c h  i m p e l l e d  o u r  S u p r e m e  C o u r t  t o  t a k e  t h e  s t e p  i t  

d i d  i s  e q u a l l y  a p p l i c a b l e  t o  t h e  o b v e r s e  s i d e  o f  t h e  c o i n  -  t h a t

w h i c h  d e t e r m i n e s  t h e  e x t e n t  o f  t h e  r e l a t i v e  l i a b i l i t y  o f  p e r s o n s

•who m ay  b e  l i a b l e  i n  n e g l i g e n c e  t o  t h e  p l a i n t i f f .

T h a t  r e a s o n i n g  i s  s y n t h e s i z e d  i n  Li_  a s  " T h e  b a s i c  

o b j e c t i o n  t o  t h e  d o c t r i n e  [ o f  c o n t r i b u t o r y  n e g l i g e n c e ]  -  g r o u n d e d  

i n  t h e  p r i m a l  c o n c e p t  t h a t  i n  a  s y s t e m  i n  w h i c h  l i a b i l i t y  i s  

b a s e d  on f a u l t ,  t h e  e x t e n t  o f  f a u l t  s h o u l d  g o v e r n  t h e  e x t e n t  o f  

l i a b i l i t y  -  r e m a i n s  i r r e s i s t i b l e  t o  r e a s o n  a n d  a l l  i n t e l l i g e n t  

n o t i o n s  o f  f a i r n e s s . "  ( 1 3  C a l . 3 d  p .  8 1 1 . )  I n  a  s y s t e m  w h e r e

t h e -  l i a b i l i t y  o f  s e v e r a l  d e f e n d a n t s  c o n c u r r e n t l y  c a u s i n g  a n  i n j u

i s  b a s e d  u p o n  f a u l t ,  t h e  c o n c l u s i o n  i s  e q u a l l y  i r r e s i s t i b l e  t h a t  

t h e  e x t e n t  o f  t h e  f a u l t  o f  e a c h  s h o u l d  g o v e r n ' t h e  e x t e n t  o f  

l i a b i l i t y  o f  e a c h .

L i  now  p e r m i t s  r e c o v e r y  i n  n e g l i g e n c e  t o  a p l a i n t i f f  

w ho  i s  h i m s e l f  n e g l i g e n t .  T h e  r u l e  o f  c o m p a r a t i v e  n e g l i g e n c e  

d i s p e l s  a n y  f o u n d a t i o n  f o r  j o i n t  a n d  s e v e r a l  l i a b i l i t y  o f  c o n ­

c u r r e n t  t o r t f e a s o r s  b a s e d  u p o n  t h e  p l a i n t i f f ' s  t o t a l  " i n n o c e n c e . "



I n  i t s  p u r e  f o r m  a d o p t e d  i n  C a l i f o r n i a ,  t h e  r u l e  e l i m i n a t e s  

' a n y  b a s i s  f o r  j o i n t  a n d  s e v e r a l  l i a b i l i t y  f o u n d e d  on t h e  p r o p o s i ­

t i o n  t h a t  t h e  p l a i n t i f f  i s  n e c e s s a r i l y  l e s s  a t  f a u l t  t h a n  o t h e r s

• w h o s e  n e g l i g e n c e  c o n t r i b u t e d  t o  h i s  d a m a g e .

L i  a c c e p t s  t h e  a b i l i t y  o f  t h e  f a c t  f i n d i n g  p r o c e s s  t o  

a p p o r t i o n  d e g r e e s  o f  n e g l i g e n c e .  I n  s o  d o i n g ,  i t  e l i m i n a t e s  t h e  

. p r e v i o u s l y  a s s u m e d  i n a b i l i t y  t o  a p p o r t i o n  f a u l t  a m o n g  t o r t f e a s o r s  

1 a s  t h e  f o u n d a t i o n  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y .

• • J P o l i c y  c o n s i d e r a t i o n . B e c a u s e  t h e . u n d e r p i n n i n g  o f  L i  

e l i m i n a t e s  t h e  p r e - L i  b a s i s  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y  o f  

• c o n c u r r e n t l y  n e g l i g e n t  t o r t f e a s o r s ,  w e  m u s t  d e t e r m i n e  w h e t h e r  s o u :  

p o l i c y  r e q u i r e s  c o n t i n u a t i o n  o r  r e j e c t i o n  o f  t h e  p r i n c i p l e .

T h e  l a w  o f  o t h e r  j u r i s d i c t i o n s  w h i c h  h a v e  a d o p t e d  o n e  

f o r m  o r  a n o t h e r  o f  c o m p a r a t i v e  n e g l i g e n c e  i s  o f  n o  h e l p  i n  t h e  

p o l i c y  c h o i c e .  E x a m i n a t i o n  o f  t h e  a p p r o a c h  o f  o t h e r  s t a t e s  s h o w s  

n o  d i s c e r n i b l e  p a t t e r n  o f  t h e  c o n s e q u e n c e s  o f  t h e  e l i m i n a t i o n  c f

• t h e  c o m p l e t e  b a r  o f  c o n t r i b u t o r y  n e g l i g e n c e  u p o n  t h e  q u e s t i o n  o f  

j o i n t  v e r s u s  s e v e r a l  l i a b i l i t y  o f  c o n c u r r e n t ,  t o r t f e a s o r s .

T h e  l a c k  o f  p a t t e r n  i s  d i s c l o s e d  i n  t h e  c h a r t  p r e p a r e d

f r o m  a  c u r s o r y  e x a m i n a t i o n  o f  t h e  l a w  o f  s i s t e r  j u r i s d i c t i o n s

/
w h i c h '  a p p e a r s  i n  t h e  a p p e n d i x  t o  t h i s  o p i n i o n .  G e o r g i a ,  K a n s a s ,  

N e v a d a ,  Hew H a m p s h i r e ,  S o u t h  D a k o t a ,  a n d  V e r m o n t  h a v e  a p p a r e n t l y  

o p t e d  f o r  t h e  p r i n c i p l e  o f  s e v e r a l  l i a b i l i t y .  J o i n t  l i a b i l i t y  h a s



b e e n  r e t a i n e d  i n  A r k a n s a s ,  C o l o r a d o .  F l o r i d a ,  H a w a i i .  I d a h o ,  

M a i n e ,  M i s s i s s i p p i ,  New J e r s e y ,  New Y o r k ,  N o r t h  D a k o t a ,  P e n n s y l ­

v a n i a ,  U t a h ,  W i s c o n s i n ,  a n d  W y o m in g .  O r e g o n  a n d  T e x a s  p r e s e r v e  

, t h e  r u l e ' o f  . j o i n t  l i a b i l i t y  w h e r e  a  d e f e n d a n t ' s  n e g l i g e n c e  e q u a l s

o r  e x c e e d s  t h a t  o f  t h e  p l a i n t i f f ,  b u t  a p p l y  t h e  p r i n c i p l e  o f

'• * .

several liability-where the defendant's negligence is less than 

that of.the plaintiff. Minnesota provides for joint liability 

if the plaintiff is free of negligence, but otherwise applies the 

•rule of several liability. (Citations in appenci.x.)

• T h e  p o l i c y  u n d e r p i n n i n g  o f  t h e  v a r i o u s  r u l e s  i n  o t h e r

■ s t a t e s  i s  n o t  r e a d i l y  a p p a r e n t .  A s c e r t a i n i n g  t h e  r a t i o n a l e  i n  

o t h e r  j u r i s d i c t i o n s  i s  c o m p l i c a t e d  t o  t h e  p o i n t  o f  i m p o s s i b i l i t y  

b y  t h e i r  v a r i a n t s  o f  c o m p a r a t i v e  n e g l i g e n c e .

F i n d i n g  n o  g u i d a n c e  In. t h e  e x p e r i e n c e  o f  o t h e r  s t a t e s ,  

w e  a p p r o a c h  t h e  i s s u e  b y  r e f e r e n c e  t o  t h e  u n d e r l y i n g  b a s i s  c f  

t h e  C a l i f o r n i a  l a w  o f  n e g l i g e n c e .  T h a t  b a s i s  i s  e s s e n t i a l l y  o n e  

o f  l o s s  s h i f t i n g  ( F l e m i n g ,  F o r e w o r d : Co m p a r a t i v e  N eg l i g e n c e  a t

L a s t  -  B y  J u d i c i a l  C h o i c e ,  6 4  C a l . L . R e v .  2 3 9 ,  2 4 2 )  i n  a  s y s t e m  

f o u n d e d  u p o n  s o c i a l i z i n g  t h e  l o s s  i n c i d e n t  t o  t o r t i o u s  c o n d u c t .  

( K a i s e r  S t e e l  C o r p . v .  W e s t  i n c .h o u s e  F l o e .  C o r p . ( 1 9 7 6 )  5 5  C a l . A p p  

3 d  7 3 7 . )

V i r t u a l l y  a l l  n e g l i g e n c e  l a w  i n v o l v e s  a  d e c i s i o n  o n  

t h e  e x t e n t  o f  l o s s  s h i f t i n g  f r o m  t h e  p l a i n t i f f  t o  s o m e o n e  e l s e ,



a n d  g e n e r a l l y  f r o m  t h a t  s o m e o n e  t o  s t i l l  c t e a r s .  h r .  e r e . a s  

. i n '  C a l i f o r n i a ,  t o r t  l a w  i s  im b e d d e d  i n  t h e  c o n c e p t  o f  s o c i a l i z a ­

t i o n ,  o f  l o s s ,  t h e  " o t h e r s "  a r e  t a x p a y e r s ,  c o n s u m e r s ,  o r  p u r c h a s e r s  

. o f  i n s u r a n c e . -  To a  s i g n i f i c a n t  d e g r e e ,  j u d i c i a l  a d o p t i o n  o f  

r u l e s  o f  l o s s  s h i f t i n g  r e p r e s e n t s  a  d e c i s i o n  w h e t h e r  o r  n o t  t o  

c a l l  .upon  t h e  f i n i t e  s o c i a l  f u n d  w h i c h  r e p r e s e n t s  t h e  t a x  b a s e  

u p o n  w h i c h  t h e  l e g i s l a t i v e  a r m s  o f  g o v e r n m e n t  a s s e r t  t h e i r  c h a r g e .  

A s  j u d i c i a l l y  e n u n c i a t e d  l o s s  s h i f t i n g  c a l l s  u p o n  t h e  f u n d , i t s  

■ a v a i l a b i l i t y  f o r  u s * '  t o  i m p r o v e  e d u c a t i o n ,  t o  e n h a n c e  e q u a l i t y  o f  

o p p o r t u n i t y  f o r  t h e  d i s a d v a n t a g e d ,  t o  r e d u c e  s t r e e t  c r i m e ,  t o  

l e s s e n  t h e  b u r d e n  o f  l o c a l  p r o p e r t y  t a x a t i o n ,  a n d  t o  s e r v e  a n y  

O f  t h e  m u l t i t u d e  o f  o t h e r  g r o w i n g  f i s c a l  n e e d s  o f  g o v e r n m e n t  i s

r e d u c e d . '  • -
:

• I • T h e  p o l i c y  c h o i c e  m u s t  t h u s  b e  m a d e  i n  l i g h t  o f  t h e

• f

s o c i a l  c o s t s  I n v o l v e d .  T h e  c h o i c e  i s  c o m p l i c a t e d  b e c a u s e ,  b y  

r e a s o n  o f  a n  i n g r a i n e d  s y s t e m  o f  c o n t i n g e n t  f e e s ,  c l a i m s  a d m i n i s ­

t r a t i o n  c o s t s ,  a n d  e x p e n s e  i n c i d e n t  t o  a  c o m p l e x  p r o c e d u r e  o f  

l i t i g a t i o n ,  s o m e w h e r e  b e t w e e n  $ 2 . 0 0  a n d  $ 3 . 0 0  o f  c o s t  m u s t  b e  

s o c i a l i z e d  t o  c o v e r  $ 1 . 0 0  o f  l o s s  s h i f t e d  f r o m  t h e  i n d i v i d u a l .

( S e e  K e e t o n ,  O ' C o n n e l l  a n d  M c C o r d ,  C r i s i s  i n  C a r  I n s u r a n c e  ( 1 9 5 S )  ‘ 

p .  9 0 ;  S t a t e  o f  New Y o r k  I n s u r a n c e  D e p a r t m e n t ,  Au t o m o b i 1 e  I n s u r -  

m i c e , p p .  3 4 - 3 6 . )

S p e c i f i c a l l y ,  t h e n ,  w e  m u s t  d e t e r m i n e  w h e t h e r ,  i n - t h e



c n r . o f  a  s y s t e m  o f  p u r e  c o r r a r . ’ t i v e  n e g l i g e n c e  v •* *': a t  t h e  

r a t i o  o f  tw o  o r  t h r e e  t o  o n e  o f  l o s s  s h o u l d  b e  s h i f t e d  t o  s o c i e t y  

• t o  c o v e r  a  p l a i n t i f f ' s  r i s k  t h a t  o n e  o f  s e v e r a l  d e f e n d a n t s  w h o s e 

V c o n c u r r e n t - n e g l i g e n c e  c a u s e d  h i m  d a m a g e  i s  i n s o l v e n t. I n  o u r  

v i e w ,  i t  s h o u l d  n o t .

P l a i n t i f f s  h a v e  h i s t o r i c a l l y  b o r n e  t h e  r i s k  o f  i n s o l v e n c y  

o f . t h e  d e f e n d a n t  w h e r e  o n l y  o n e  d e f e n d a n t  n e g l i g e n t l y  c a u s e d  d a m a g e

a s  w e l l  a s  t h e  t o t a l  l o s s  w h e r e  t h e y  t h e m s e l v e s  w e r e  n e g l i g e n t .  

Ly) i n  t h e  s i t u a t i o n  -w h e re  t h e  p l a i n t i f f  w a s  . n o t  n e g l i g e n t ,  o n e

o f  t h e  d e f e n d a n t s  w a s  i n s o l v e n t , a n d  a n o t h e r  r e s p o n s i b l e  i n  d a m a g e s

' v /a s  t h e  r i s k  o f  t h e  n e g l i g e n t  i n s o l v e n t  d e f e n d a n t  s o c i a l i z e d  b y  
#"•  —    —*------------------— — .      -■-■■■—■     -----

t h e  r u l e  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y .
f " — — -

A d o p t i o n  o f  t h e  r u l e  o f  p u r e  c o m p a r a t i v e  n e g l i g e n c e  h a s
V * —■;—    — ■“  --------------- —-- — -----------         "

n o w  s h i f t e d  a  p o r t i o n  o f  t h e  l o s s  f o r m e r l y  b o r n e  b y  t h e  n e g l i g e n t

p l a i n t i f f  t o  t h e  s o c i a l  f u n d .  T h e r e  i s  g o o d  r e a s o n  n o t  t o  b u r d e n  

t h e  f i n i t e  f u n d  f u r t h e r  w i t h  t h e  r i s k  o f  i n s o l v e n c y  o f  o n e  o f  

' s e v e r a l  d e f e n d a n t s .

B y  d e f i n i t i o n ,  t h e  p o l i c y  c h o i c e  o u s t  b e  m a c e  v r h e r e  

o n e  o f  m u l t i p l e  c o n c u r r e n t  t o r t f e a s o r s  i s  f i n a n c i a l l y  r e s p o n s i b l e  

a n d  a n o t h e r  i s  n o t ;  B y  r e a s o n  o f  p u r e  c o m p a r a t i v e  n e g l i g e n c e ,  t h e  

p l a i n t i f f  w i l l  n e c e s s a r i l y  recover s o m e t h i n g  i n  t h a t  s i t u a t i o n  

w h e r e  p r i o r  t o  L i  h e  w o u l d  recover n o t h i n g  i f  h a  himself w e r e  '■ 

n e g l i g e n t .  I t  i s  a  s m a l l  t r a d e - o f f  f r o m  t h e  p l a i n t i f f ' s  s t a n d p o i n t
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t h a t  h e  r a t h e r  V- t h e  s o c i e t a l  L und  b e a r  t h a t  p o r t i o n  o f  h i s  

m i s f o r t u n e  a t t r i b u t a b l e  t o  i n s o l v e n c y  o f  o n e  o f  s e v e r a l  t o r t f e a :  

w h e r e  t h e  f u n d  r a t h e r  t h a n  t h e ’ p l a i n t i f f  n o w  b e a r s  a  p a r t  c f  th< 

c o s t  o f  d a m a g e  t o  w h i c h  t h e  p l a i n t i f f ' s . n e g l i g e n c e  c o n t r i b u t e d .

U n q u e s t i o n a b l y ,  t h e  r u l e  o f  s e v e r a l  l i a b i l i t y  i s  a n  

i m p e r f e c t i o n  i n  a  s y s t e m  o f  s o c i a l i z a t i o n  o f  l o s s  f r o m  t o r t i o u s  

■ ' c o n d u c t  i f  o n e  o f  t h e  c o n c u r r e n t  t o r t f e a s o r s  i s  u n a b l e  t o  r e s p o r t  

. . i n  d a m a g e s .  B u t  t h e  s y s t e m  i s  a l r e a d y  g r o s s l y  i m p e r f e c t .  V i c i s

• • ' s i t u d e s  o f  a  f a c t  f i n d i n g  p r o c e s s  n o t  a t t u n e d  t o  p r o f e s s i o n a l
• • ’<•* . :

e x p e r t  w i t n e s s e s  a n d  m e a s u r e s  o f  d a m a g e  i n c a p a b l e  o f  o b j e c t i v e  - 

d e t e r m i n a t i o n  r e s u l t  i n  l o s s  w h i c h  s h o u l d  b e  s h i f t e d  r e m a i n i n g  

w i t h  s o m e  p l a i n t i f f s  w h i l e  o t h e r  p l a i n t i f f s  p r o f i t  b y  o v e r c o m p e n s  

t i o n  a t  t h e  e x p e n s e  o f  t h e  s o c i e t a l  f u n d .

L a n g u a g e  o f  L i . T h e  l a n g u a g e  o f  o u r  S u p r e m e  C o u r t  i n  

L i  i s  c o n s i s t e n t  w i t h  t h e  e l i m i n a t i o n  o f  t h e  p r i n c i p l e  c f  j o i n t  

l i a b i l i t y  o f  c o n c u r r e n t  n e g l i g e n t  t o r t f e a s o r s .  T h e  L i  c o u r t  s a y s :  

" t h e  e x t e n t  o f  f a u l t  s h o u l d  g o v e r n  t h e  e x t e n t  o f  l i a b i l i t y "  ( 1 3  

C a l . 3d  a t  p .  8 1 1 ) ;  " l i a b i l i t y  f o r  d a m a g e s  w i l l  b e  b o r n e  b y  t h o s e  

w h o s e  n e g l i g e n c e  c a u s e d  i t  i n  d i r e c t ;  p r o p o r t i o n  t o  t h e i r  r e s p e c -  - 

t i v e  f a u l t "  ( 1 3  C a l . 3 d  a t  p .  8 1 3 ) ,  a n d  " t h e  f u n d a m e n t a l  p u r p o s e  

o f  [ t h e  r u l e  o f  p u r e  c o m p a r a t i v e  n e g l i g e n c e ]  s h a l l  b e  t o  a s s i g n  

r e s p o n s i b i l i t y  a n d  l i a b i l i t y  f o r  d a m a g e  i n  d i r e c t  p r o p o r t i o n  t o  

t h e  a m o u n t  o f  n e g l i g e n c e  o f  e a c h  c f  t h e  p a r t i e s "  ( 1 3  C e l . 3 c  ' a t



" p e r s o n s . "  ( R i c h a r d s ,  P a r t i e s  o r  P e r s o n s ?  D i s p e l l i n g  t h e  

P a r t i e s  i n  A c t i o n  O n l y  M v th  i n  L i  v .  Y e l l o w  Cab C o m p a n y , 1 6

, C a l .  C o u r t s  C o m m e n t a r y ,  No. 2 ,  M a r c h  1 S 7 6 . )

New r u l e .  We t h u s  c o n c l u d e  t h a t  t h e  a d o p t i o n  o f  t h e

r u l e  o f  p u r e  c o m p a r a t i v e  n e g l i g e n c e  i n  L i  a b r o g a t e s  t h e  p r e ­

e x i s t i n g  r u l e  o f  j o i n t  a n d . s e v e r a l  l i a b i l i t y  o f  c o n c u r r e n t  t o r t ­

f e a s o r s .  V fa e re  t h e  L i  r u l e  a p p l i e s ,  l i a b i l i t y  a m o n g  c o n c u r r e n t .

• t o r t f e a s o r s  o u s t  b e  a p p o r t i o n e d  a c c o r d i n g  t o  t h e i r  r e s p e c t i v e  

d e g r e e s  o f  n e g l i g e n c e  w i t h  e a c h  l i a b l e  t o  t h e  p l a i n t i f f  o n l y

f o r  h i s  p r o p o r t i o n .  ( S e e  P r o s s e r ,  Co m p a r a t i v e  N e g l i g e n c e , 4 1  

C a l . L . R e v .  1 ,  3 3 . )

T h e  r u l e  w h i c h  w e  h e r e  a d o p t  c c c o im v .o d a t e s  t h e  p r i n c i p l e  

o f  c o m p a r a t i v e  n e g l i g e n c e  t o  t h e  C a l i f o r n i a  s t a t u t e s  g o v e r n i n g  

c o n t r i b u t i o n  am ong  t o r t f e a s o r s  i n  a  m a r i n e r  w h i c h  i s  s i m p l e  i n  

a p p l i c a t i o n  a n d  w h i c h  p r e s e r v e s  s e p a r a t i o n  o f  p o w e r s .

L i a b i l i t y  o f  c o n c u r r e n t  t o r t f e a s o r s  i n  d i r e c t  p r o p o r t i o n  

t o  t h e i r  r e l a t i v e  d e g r e e s  o f  f a u l t  i s  a  h i g h l y  d e s i r a b l e  i f  n o t  

n e c e s s a r y  e l e m e n t  o f  a n y  s y s t e m  o f  c o m p a r a t i v e  n e g l i g e n c e .

( F l e m i n g , Th e  S u p r e m e  C o u r t  o f  C a l i f o r n i a  i 9 7 4 - 1 9 7 5 ,  F o r e w o r d : 

C o m p a r a t i v e  N e g l i g e n c e  a t  L a s t  -  F»v . i n d i c i a C h o i c e , 6 4  Ca 1 .  L . R e v . 

2 3 9 ,  2 5 2 - 2 5 3  ( h e r e a f t e r  F l e m i n g ) . )  P r o p o r t i o n a t e  l i a b i l i t y  c a n  b e  

a c h i e v e d  i n  t h e  f a c e  o f  C a l i f o r n i a  s t a t u t e s  p r o v i d i n g  f o r  c o n t r i b u -



tj.on in equal r a t h e r  than p r o p o r t i o n a t e  shares a m o n g  o n l y  t h o s e

t o r t f e a s o r s  w ho  n a v e  b e a n  n am ed  a s  d e f c n o e n t s  i n  a n  a c t i o n  a t

t h e  p l a i n t i f f ' s  o p t i o n  i n  o n e  o f  t h r e e  w a y s :  ( 1 )  b y  a d o p t i o n  o f

t h e  r u l e  o f  s e v e r a l  l i a b i l i t y ;  ( 2 )  b y  j u d i c i a l l y  r e w r i t i n g  C o d e

2
o f  C i v i l  P r o c e d u r e  s e c t i o n s  8 7 5  a n d  376  w h i c h  c o d i f y  t h e .  r u l e

O
" S  8 7 5 .  [ E x i s t e n c e  a n d  i n c i d e n t s  o f  r i g h t  o f  c o n t r i b u t i o n ]

( a )  W h e r e  a  r aoney  j u d g m e n t  l i a s  b e e n  r e n d e r e d  j o i n t l y  a g a i n s t  tw o  o r  

r e o r e  d e f e n d a n t s  i n  a  t o r t  a c t i o n  t h e r e  s h a l l  b e  a  r i g h t  o f  c o n t r i ­

b u t i o n  am o n g  tho rn  a s  h e r e i n a f t e r  p r o v i d e d .

( b )  S u c h  r i g h t  o f  c o n t r i b u t i o n  s h a l l  b e  a d m i n i s t e r e d  i n  a c c o r d a n c e ,  

w i t h  t h e  p r i n c i p l e s  o f  e q u i t y .

( c )  . S u c h  r i g h t  o f  c o n t r i b u t i o n  m ay  b o  e n f o r c e d  o n l y  a f t e r  o n e  t o r t ­

f e a s o r  h a s ,  b y  p a y m e n t ,  d i s c h a r g e d  t h e  j o i n t  j u d g m e n t  o r - h a s  p a i d  

r a r e  t h a n  h i e  p r o  r a t a  c h a r e  t h e r e o f .  I t  o b a l l  b e  l i m i t e d  t o  t h e  

e x c e s s  s o  p a i d  o v e r  t h e  p r o  r a t a  s h a r e  o f  t h e  p e r s o n  s o  p a y i n g  e n d  

i n  n o  e v e n t  s h a l l  a n y  t o r t f e a s o r  b e  c o m p e l l e d  t o  r n k e  c o n t r i b u t i o n

b e y o n d  h i s  own p r o  r a t s  s h a r e  o f  t h e  e n t i r e  j u d g m e n t .
( c i )  T h e r e  s h a l l  b e  n o  r i g h t  o f  c o n t r i b u t i o n  i r :  f a v o r  o f  a n y  o r  tr­

i c e s  o r  w h o  h a s .  i n t e n t i o n a l l y  i n j u r e d  t h e  i n j u r e d  p e r s o n .

( e )  A l i a b i l i t y  i n s u r e r  who  b y  p a y ^ i - m t  I s a s  d i s c h a r g e d  t h e  l i a b i l i t y  

o f  a  t o r t f e a s o r  j u d g m e n t  d e b t o r  s h a l l  b e  s u b r o g a t e d  t o  h i s  r i g h t

o f  c o n t r i b u t i o n .
( f )  T h i s  t i t l e  , s h a l l  n o t  i m p a i r  a n y  r i g h t  c f  inc lcev . - . i i t y  u n d e r  

e x i s t i n g  l a v ; ,  a n d  w h e r e  o n e  t o r t f e a s o r  j u d g m e n t  d e b t o r  i s  e n t i t l e d  

t o  i n d e m n i t y . f r o m  a n o t h e r  t h e r e  s h a l l  b e  n o  r i g h t  o f  c o n t r i b u t i o n  

b e t w e e n  t h e m .  '
( g )  T h i s  t i t l e  s h a l l  n o t  i m p a i r  t h e  r i g h t  o f  a  p l a i n t i f f  t o  s a t i s f y

a .  j u d g m e n t  i n  f u l l  a s  a g a i n s t  a n y  t o r t f e a s o r  j u d g m e n t :  d e b t o r . "

‘ " S  8 7 6 .  [ P r o  r a t a  s h a r e ]

( a )  T h e  p r o  r a t a  s h a r e  o f  e a c h  t o r t f e a s o r  j u d g m e n t  d e b t o r  s h e l l  be. 

d e t e r m i n e d  b y  d i v i d i n g  t h e  e n t i r e  j u d g m e n t  e q u a l l y  a m o n g  a l l  o f  

t h e m .
(b) W h e r e  o n e  o r  w o r e  'persons arc held liable solely f o r  t h e  fort 

o f  o n e  o f  t h e m  o r  o f  a n o t h e r ,  a s  i n  the case o f  the liability o f  

a  m a s t e r  f o r  t h e  f o r t  o f  h i s  s e r v e : : ; ' ,  t h e y  : h r . i l  c o n t r i b u t e  a  

s i n g l e  p r o  r a t a  s h a r e ,  a s  t o  w h i c h  there m y  b o  i a b e . r a i t y  b  a  tv; s e n  

t h e m . "



( 3 )  b y  e x t e n d i n g  t h e  C a l i f o r n i a  r u l e s  o f  i n d e r n n i t y  s o  t h a t  t h e y  

a p p l y  t o  c o n c u r r e n t  n e g l i g e n t  t o r t f e a s o r s  w i t h o u t  r e f e r e n c e  t o  

t h e  e x i s t i n g  d i s t i n c t i o n  b e t w e e n  p r i m a r y  a n d  s e c o n d a r y  l i a b i l i t y .  

( F l e m i n g ,  a t  p p .  2 5 3 - 2 5 6 . )  ' .*

J u d i c i a l l y ,  r e w r i t i n g  C ode  o f  C i v i l  P r o c e d u r e  s e c t i o n s  

875 a n d  876 t r e a d s  d a n g e r o u s  g r o u n d .  N e i t h e r  s e c t i o n  i s  d e c l a r a ­

t o r y .  o f  t h e  common l a w .  T h e  j u r i s p r u d e n t i a l  c o n c e p t  w h i c h  a l l o w e d  

t h e  L i - c o u r t  t o  m o d i f y  t h e  r u l e  o f  c o n t r i b u t o r y  n e g l i g e n c e  c o d i f i e d  

i n  C i v i l  C o d e  s e c t i o n  1714 t h u s  d o e s  n o t  a f f o r d  t h e  s a m e  l e e w a y  o f  

j u d i c i a l  d e c i s i o n  i n  t h e  c a s e  o f  s e c t i o n s  8 7 5  a n d  8 7 6 .  To e x t e n d  

t h e  L i  c o n c e p t  t o  s t a t u t e s  w h i c h ,  w h i l e  n o t  d e c l a r a t o r y  o f  t h e  

common l a w ,  a r e  f u n c t i o n a l l y  r e l a t e d  t o  o t h e r s  v ? h i c h  a r e ,  i s  t o  

o p e n  a  g r e a t  p o r t i o n  o f  t h e  C a l i f o r n i a  s u b s t a n t i v e  l a w  s t a t u t e s  

t o  j u d i c i a l  a m e n d m e n t .  T h a t  i n t r u s i o n  u p o n  t h e  f u n d a m e n t a l  

p r i n c i p l e  o f  s e p a r a t i o n  o f  p o w e r s  i s  o n e  t h a t  s h o u l d  n o t  b e  u n d e r ­

t a k e n  i f  i t  c a n  b e  a v o i d e d .

- E x t e n s i o n  o f  t h e  C a l i f o r n i a  c o n c e p t s  o f  i n d e m n i t y  t o  

a c h i e v e  p r o p o r t i o n a t e  l i a b i l i t y  o f  j o i n t l y  l i a b l e  t o r t f e a s o r s  

a l s o  i n t r u d e s  u p o n  t r i e  p o w e r  o f  t h e  L e g i s l a t u r e .  C o d e  o f  C i v i l  

P r o c e d u r e  s e c t i o n s  8 7 5  a n d  8 / 6  s t a t e  t h a t  l i a b i l i t y  i s  t o  b e  

b o r n e  e q u a l l y  a n d  n o t  p r o p o r t i o n a t e l y .  ( F l d t i i n g ,  a t  p .  2 5 5 . )

T h e  e x t e n s i o n  h a s  t h e  a d d i t i o n a l  v i c e  o f  i n v i t i n g  s u i t i p 1 i c i t y



o n e  p r o c e e d i n g  a b s e n t  a  r e q u i r e m e n t  o f  c o m p u l s o r y ’ j o  J-Ii W *“  ••  O Am 

c r o s s - d e m a n d  w h i c h  i s  e x t r e m e l y  d i f f i c u l t  t o  f o r m u l a t e .

• S e v e r a l  l i a b i l i t y ,  h o w e v e r ,  s a t i s f i e s  t h e  n e e d  s i m p l y  

a n d  w i t h o u t  i n v a s i o n  o f  s e p a r a t i o n  o f  p o w e r s .  ( F l e m i n g ,  a t  p.

2 5 6 . )  J o i n t ,  l i a b i l i t y  o f  c o n c u r r e n t  t o r t f e a s o r s  d e r i v e s  f r o m
•*

the common law. The common law adaptation of principles to*    » ‘ *________ I_______

c h a n g e d  c i r c u m s t a n c e s  w h i c h  i s  t h e  b a s i s  o f -  L i  i s  e q u a l l y  a p p l i ­

c a b l e  Vto a b a n d o n m e n t  o f  j o i n t  1 5 . a b j . l i t y  w h e r e  L i  a p p l i e s .  S e v e r a l  

l i a b i l i t y  i s  s i m p l e  i n  a p p l i c a t i o n  i n  t h e  L i  s e t t i n g .  T h e  j u r y '  

s p e c i a l  v e r d i c t s  o r  c o u r t  f i n d i n g s  o f  f a c t  w h i c h  a r e  n e c e s s a r y  

t o  t h e  a p p l i c a t i o n  o f  Li_ cl e  t e r m  . in  e  t h e  a p p o r t i o n m e n t  o f  l i a b i l i t y  

am ong ,  c o n c u r r e n t  t o r t f e a s o r s  s c  t h a t  t h e  a c t i o n  i s  r e s o l v e d  i n

o n e  p l a c e ;  a t  o n e  t i m e ,  a s  t o  a l l  p e r s o n s  i n v o l v e d .
- ~ ■ ■■ ■■ * ~ ■ —  _. • -

, . We r e c o g n i z e  t h a t  o u r  c o n c l u s i o n  o f  t h e  c o n s e q u e n c e s  

o f  t h e  r u l e  o f  L i  t o  t h e  p r i n c i p l e  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y  

o f  c o n c u r r e n t  t o r t f e a s o r s  i s  a t  v a r i a n c e  w i t h  l a n g u a g e  a n d  

p o s s i b l y  t h e  r a t i o n a l e  o f  d e c i s i o n  o f  C o u r t  o f  A p p e a l  o p i n i o n s  

i x i  S t a m b a u g h  v .  S u p e r i o r  C o u r t  ( 1 9 7 6 )  6 2  C a l . A p p . 3 d  2 3 1 ,  a n d  

S a f e w a y  S t o r e s ,  I n c .  v .  N e s t - ft? .?: t  ( 1 9 7 6 )  6 3  C a l . A p p . 3 c i  9 3 4 .  ( S e c  - 

a l s o  E .  IS. W i l l s  Co .  v ,  8 i v p £ r : u ^ _ C r n i r t  ( 1 9 / 6 )  5 6  C a l . A p p . 3 d  6 5 0 . )  

N e i t h e r  S t a m b au .g h  n o r  S a f e w a y  a d d r e s s e s  t h e  p o l i c y  c o n s  i d  e r a  t i e r ,  s  

o f  l o s s  s h i f t i n g  o r  t h e  l o g i c a l  e x t e n s i o n  o f  L i  v .  Y e l l o w  C ab  *

o f  l i t i g a t i o n  r a t h e r  than his p o s i n g  c f  the e n t i r e  in.



w h i c h  V7G t r e a t  a s  c o n t r o l l i n g  o f  o u r  d e c i s i o n ,  f  : u  *h

s e e m s  b o t t o m e d  on  a  f a l s e  a n a l o g y  t o  s t a t u t o r y  s y s t e m s  a c c o m ­

p a n y i n g  a  r u l e  o f  c o m p a r a t i v e  n e g l i g e n c e  w i t h  f u l l y  c o m p a t i b l e  

p r i n c i p l e s  o f  - c o n t r i b u t i o n  a n d  i n d e m n i t y .  S t a r . b a u g h  a l s o  r e s t s  

on  t h e  b y  n o  m e a n s  c l e a r  a s s u m p t i o n  t h a t  C o d e  o f  C i v i l  P r c e e e u r e  

s e c t i o n  8 7 7 ,  d e a l i n g  w i t h  s e t t l i n g  t o r t f e a s o r s ,  i s  n o t  l i m i t e d  

b y  Li and i t s  s t a t u t o r y  h i s t o r y  t o  t o r t f e a s o r s  w h o  a r e  j o i n t l y  

l i a b l e .  N e i t h e r  c a s e  c o n s i d e r s  t h e  u n d e s i r a b l e  c o n s e q u e n c e s  o f  

t h e  r u l e  o f  c o m p a r a t i v e  n e g l i g e n c e  w i t h o u t  a  c o m p a t i b l e  m e t h o d  

t o  a c h i e v e  e q u a l i t y  o f  t r e a t m e n t  o f  d e f e n d a n t s .  N e i t h e r  c o n s i d e r s  

t h e  j u r i s p r u d e n t i a l  c o n s e q u e n c e s  o f  a t t e m p t i n g  t o  r e a c h  t h a t ,  

e q u a l i t y  i n  t h e  f a c e  o f  a  s t a t u t o r y  s c h e m e  w h i c h  i s  i n c o n s i s t e n t  

w i t h  t h e  o b j e c t i v e  : l f  t h e  r u l e  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y  i s  

r e t a i n e d .  T h u s ,  w h i l e  a c c o r d i n g  d e f e r e n c e  Co t h e  p o s t - L i  C o u r t  

o f  A p p e a l  d e c i s i o n s ,  w e  c a n n o t  f o l l o w  t h a n .

P a r t i e s  t o  t h e  A c t i o n

T h e  s u b s t a n t i v e  r u l e s  w h i c h  wo  h a v e  h e r e  a r t i c u l a t e d  

r e q u i r e  p r o c e d u r a l  c o m p a n i o n s .  O nce  t h e  p r i n c i p l e  o f  a l l o c a t i o n  

o f  l i a b i l i t y  a m o n g  d e f e n d a n t s  b a s e d  u p o n  t h e i r  r e s p e c t i v e  d e g r e e s  

o f  n e g l i g e n c e  i s  a c c e p t e d ,  t h e r e  i s  a  p a t e n t  i n t e r e s t  i n  h a v i n g  

a l l  p e r s o n s  w h o s e  f a u l t  c o n t r i b u t e d  t o  t h e  i n j u r y  b e f o r e  t h e  c:our; 

i n  o n e  a c t i o n .  One s e t  o f  f i n d i n g s  o f  f a c t :  o r  o n e  s e t  o f  s p e c i a l  

j u r y  v e r d i c t s  c a n  t h e n  d e t e r m i n e  t h e  e n t i r e  m a t t e r  a s  t o  a l l  who



o f i m p o n d e r a b l e  q u e s t i o n s  o f  t h e  c o n s e q u e n c e s  o f  L i  t o  t h e  

o v e r l y  c o m p l i c a t e d  C a l i f o r n i a  l a w  o f  i n d e m n i t y  w h i c h  p r e c e d e d  

L I -  i s  p e n e t r a t e d  i f  n o t  s k i r t e d .

T h e  p o l i c y  r e a s o n s  i n d i c a t i n g  t h e  a d o p t i o n  c f  p r o c e d u r a l  

r u l e s  w h i c h  w i l l  p e r m i t  t h e . l i t i g a t i o n  t o  i n c l u d e  a s  d e f e n d a n t s  

a l l  p e r s o n s  w h o s e  n e g l i g e n c e  c o n t r i b u t e d  t o  t h e  i n j u r y  a r e  p a r t i c ­

u l a r l y  p e r t i n e n t  h e r e .  AKA, n am ed  a s  a  d e f e n d a n t  i n  t h e  l i t i g a t i o n  

s e e k s  ' . to b r i n g  i n t o  i t  a s  a  p a r t y  d e f e n d a n t  t h e  g u a r d i a n  a d  l i t e m  

of t h e  m i n o r  who  i s  the .  p l a i n t i f f .  A c c e p t i n g ,  a s  v:e m u s t  a t  t h i s

• i
s t a g e  o f  t h e  l i t i g a t i o n ,  AKA' s  a l l e g a t i o n  t h a t  t h e  g u a r d i a n  a d  

1  i t e m ’ s  n e g l i g e n c e  c o n t r i b u t e d  tc.  G l e n ' s  i n j u r y  ( s e e  Gijus_cn v .  

C i b s ' o n ( 1 . 9 7 1 )  3  C a l . 3 d  9 3 . 4 ,  9 2 1 ) ,  i t  i s  h a r d l y  c o n c e i v a b l e  t h a t  

t h e  g u a r d i a n  a d  l i t  era w o u l d  s u e  h i m s e l f .  I t  i s  n o t  m u ch  m o r e  l i k e ! -
• n

h e  w o u l d  s u e  h i s  w i f e ,  w h o  i s  t h e  o t h e r  d e f e n d a n t  t o  whom AMA' s  

m o t i o n  t o  f i l e  a  c r o s s - c o m p l a i n t  i s  d i r e c t e d .

D i s p o s i t i o n

L e t  a  p e r e m p t o r y  w r i t ,  o f  m a n d a t e  i s s u e  d i r e c t i n g  t h e  

s u p e r i o r  c o u r t  t o  v a c a t e  i t s  o r d e r  d e n y i n g  AKA1s  m o t i o n  f o r  l e a v e  t  

f i l e  a  c r o s s - c o m p l a i n t  a n d  t o  e n t e r  a n e w  o r d e r  g r a n t i n g  t h e  n o t i o n  

C E R T I F I E D  FOR l lhRLICAATIW.

THOMPSON; J .

We c o n c u r :

WOOD, P .  J .
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1 .  •• K a a t z  v .  S t a t e  o f  A l a  s i . - .  ( 1 9 7 5 )  5 4 0  P .  2 d  1 0 3 7

2 .  A l a s ! : -  S t a t .  55 0 9 . 1 6 . 0 1 0  t o  C 9 . 1 6 . 0 6 0

3 . ' .  A r k :  S t a t .  A n n .  § §  2 7 - 1 7 6 3  t o  2 7 - 1 7 6 5 ,  - 2 7 - 1 7 3 0 . 1  t o  2 7 - 1 7 3 0 . 2

4 .  W a l t o n  v .  T u l l  ( 1 9 6 2 )  3 5 6  S . W . 2 d  2 0

5 .  ‘ . I d . - , •a t  p . 2 5

6 .  A r k .  S t a t s .  § §  3 4 - 1 0 0 1  t o  3 4 - 1 0 0 9 . -

7 .  ' L a c e w e 1 1  v .  G r i f f i n  ( 1 9 4 9 )  2 1 9  S . W . 2 d  2 2 7

8 .  j [ d - ;  c o n t r i b u t i o n  n o t  l i m i t e d  t o  p a r t i e s  n a m e d  b y  p l a i n t i f f ;

■ u n c l e a r  a s  ■ t o  w h e t h e r  • d e f e n d a n t  h a s  r i g h t  t o  j o i n  p a r t i e s

n o t '  n a m e d  b y  p l a i n t i f f .

9 . :  ' C o l o . ' R e v .  S t a t .  A n n .  §5 1 3 - 2 1 - 1 1 3 ,  4 1 - 2 - 1 4

1 0 . -  ’ ’ b a s s  v .  U n i t e d  S t a t e r .  ( 1 9 7 4 )  3 7 9  F . S u p p .  1 2 . 0 8 ,  1 2 0 9

* * ■ * • •

1 1 .  C o l o .  R u l e s  o f  C i v i l  P r o c e d u r e ,  R u l e  2 2

1 2 . .  I d . n o  c o n t r i b u t i o n ,  i n d e m n i t y  o n l y .

1 3 .  C o n n .  G e n .  S t a t .  § 5 2 - 5 7 2 h ( a )

1 4 .  I d . ,  5 5 2 - 1 0 4  r

1 5 .  H o i  An mi v .  J o n e s  ( 1 9 7 3 )  2 8 0  S o . 2 d  4 3 1

1 6 .  S t u a r t ,  v .  He r t z  Co r p .  ( 1 9 7 4 )  3 0 2  S o . 2 d  1 8 7

1 7 .  L i n c c n b e r g  v .  I s  s en ( 1 9 7 5 )  3 1 8  S o .  2 d  3 8 6 ,  3 9 1

3 8 .  S t u a r t  v .  He r t z  C o r p . , ,  s u p r a , 3 0 2  S o . 2 d . at: p .  1 9 4 ,  f n .  3

1 9 .  F l a .  S t a t s .  A n n .  § 7 6 8 . 3 1

2 0 .  • G a . C ode  A n n .  § §  1 0 5 - 6 0 3 ,  9 4 - 7 0 3 ;  Sm i t h  v .  A m e r i c a n  C i l _ C o .

4 9  S .  E .  2d  9 0 ;  K l k  Cot t o n  K i l l s  v .  G r a n t  ( 1 9 1 3 )  f f s . .  8 3 6

2 1 .  H jp . e e nbotVia in  v .  F o r d  K o t o r  Co. ( 5 t h  C i r .  1 9 7 6 )  5 4 0  7.26  7 6 3  

( n o  a p p o r t i o n m e n t  i n  s t r i c t  J . i a b i l i t y  c a s e s )

/ . 2 .  . Hav>. R e v .  S t a t .  5 6 6 3 - 3 1



. 2 4 .  - I d . ,  § 6 5 3 - 1 2

2 5 . "  - I d . ’, § §  6 6 3 - 1 1  t o  6 6 3 - 1 7

2 6 .  I d .  , § 6 6 3 - 1 7 ( a )

■ • V. . 2 7 . .  I d a h o  C o d e  A n n .  § 6 - 8 0 1  

■ . V ‘ 2 3 .  • I d .  , § 6 - 8 0 4

• 2 9 .  I d .  , § 6 - 8 0 3 ( 3 )
» . • •

• V. ' 3 0 .  . I d . , § 6 - 8 0 3 ( 4 )

: . 3 1 .  ... K a n .  S t a t .  A n n .  § 6 0 - 2 5 8 a ( a )

:••• '• v ; '.•.••32,; • ' I d . , § 6 0 - 2 5 8 a ( d )

; • 3 3 .  ’ ' I d . ,  § 6 0 - 2 5 8 a ( c )

3 4 .  Me.  R e v .  S t a t .  A n n . ,  T i t .  1 4 ,  {» 1 5 6

• •.'. . .  35 - .  I d *  > § 1 3 6 ;  s e e  a i s o  P a c k a r d  v .  Whi t t e n  ( 1 9 7 1 )  2 7 4  A . 2 d

‘ ; . 1 6 9 .  1 8 0

’ .. • • , 3 6 .  P a c k a r d  v .  Wh i t t e n , s u p r a , 2 7 4  A . 2 d  1 6 9
• * > »

3 7 .  • • • P a c k a r d  v .  W h i t:t e n , s u p r a , 2 7 4  A . 2 d  a t  p .  1 7 4

' 3 8 .  M a s s .  G e n .  L a w s  A n n . ,  C h .  2 3 1 ,  H 8 5 ;  5 4  K a s s . L . O .  1 4 0

• 3 9 .  I d . ,  C h .  2 3 1  B ,  § §  1  ' to* 4

• 4 0 .  M i n n .  S t a t .  A n n .  § 6 0 4 . 0 1 ( 1 )

• 4 1 . '  w .  • .

• 4 2 .  B u t  s e c  Ko w a l s k i  v .  A rm o u r  & C o . ( 1 9 7 4 )  2 2 0  K . W. 2 d  2 6 8

4 3 .  M i n n .  S t a t .  A n n .  £ 6 0 4 . 0 1 ( 1 )

4 4 .  W h e r e  p l a i n t i f f :  c o n t r i b u t e s  b y  h i s  own n e g l i g e n c e  t o  t h e

i n j u r y ,  l i a b i l i t y  i s  s e v e r a l  o n l y ;  w h e r e  t h e r e  i s  no

c o n t r i b u t o r y  n e g l i g e n c e  a t t r i b u t a b l e  t o  p l a i n t i f f ,  l i a b i  

i s  j o i n t  a n d  s e v e r a l .



'' '/JaTvrS
• M i s s .  Code  A n n .  § 1 1 - 7  1 5

4 6 .  S a u c i e r  v .  ; j  ' b a r  ( 1 9 6 7 )  2 0 3  S c . 2 d  2 9 9

. 4 7 . -  M i s s .  Code  A n n .  § 8 5 - 5 - 5

• 4 8 .  M o n t .  S t a t .  § 5 8 - 6 0 7 . 1»
• • • • • • . .  i

- . 4 9 .  N e b .  R e v .  S t a t .  § 2 5 - 1 1 5 1

5 0 .  • N e v .  L a w s  § 4 1 . 1 4 1 ( 1 )

>  5 1 .  I d . , ' §  4 1 . 1 4 1 ( 3 )  (a) •.

• 5 2 .  I d . ,  § §  1 7 . 2 1 5  t o  1 7 . 3 2 5

. ' 5 3 : N .H .  R e v .  S t a t .  A n n .  § 5 0 7 : 7 - a

‘ ’5 4 i  I d .  ' '• - • •
. *

'• ' ' 5 5 .  ’ ' N . J .  S t a t .  A n n ;  § 2 A : 1 5 - 5 . 1  

’ •• •56. I d . , § 2A : 1 5 - 5 . 3

5 7 ,  I d . ,  § §  2 A : 1 5 - 5 . 2 ,  2 A : 1 5 - 5 . 3

• - 5 8 .  16. y § §  2A : 5 3 A - 1  t o  2 A : 5 3 A - o

‘ ' 5 9 .  N . Y .  C . P . L . R *  £ 1 4 1 1 ;  s e e  a l s o  R o s s a c n  v .  L a G r s t a  ( 1 9 7 1 )

‘ . ' • . ' . . 2 7 0  N . E . 2 d  3 1 3

6 0 .  N .Y .  C . P . L . R .  § 5  1 4 0 1 - 1 4 0 2

6 1 .  J . d . ,  § 1 4 0 1 ,  1 4 0 2 ;  D o l e  v .  Dow C h e m i c a l  C o . ( 1 9 7 2 )  2 8 2  N .E . ' 2d .

• ' 288
. 6 2 .  N .Y .  C . P . L . R .  1 4 0 1 - 1 4 0 3 ;  B e r l i n e r  v .  K a c o v  ( 1 9 7 4 )  3 6 1

• ' '•• • N . Y . S .  2 d  4 7 7

■ 6 3 .  N4D. C e n t .  C ode  § 9 - 1 0 - 0 7

■ 6 4  • M *

‘ 6 5 .  I d . .

6 6 .  I d . , . § 5  3 2 - 3 8 - 0 1  t o  3 2 - 3 8 - 0 4

6 7 .  O k l a .  S t a t .  A n n . ,  T i t .  2 3 ,  £ 1 1

• V -L X



r o
o > .

O r e .  R e v .  S t a t .  § 1 8 . 4 , ' .  0  

I d . ,  § I S . 4 8 5

70 . '•  ’ I d .

7 1 .  P a .  S t a t .  A n n .  § 2 1 0 1

7 2 .  I d . ,  § 2 1 0 2

7 3 .  I d ,  . . .

. 7 4 . .  I d . ,  § §  2 0 8 2 - 2 0 8 9

. 7 5 .  ,- R . I .  G e n .  L a w s  A n n .  § 9 . 2 0 . 4  

7 6 .  • I d . ,  § §  1 0 - 6 - 1  t o  1 0 - 6 - 1 1  

7 7 i- ‘ • S . C .  C o d e  § 4 6 - 8 0 2 . 1
i .

7 8 .  • S . D .  Cotsp .  L a w s  § 2 0 - 9 - 2

7 9 .  ' B u r m e i s t e r  v .  Y o u n g s t r o m ( 1 9 6 5 )  1 3 9  N.Y/. .?d 2 2 6  ( s e v e r a l

u n l e s s  p l a i n t i f f  h a s  r i g h t  o f  r e c o v e r y  a g a i n s t  e t h e r  p a r t y )

SO.. S . D .  Comp. L a w s  S§  1 5 - 8 - 1 1  t o  1 3 - 8 - 2 2

• 8 1 .  T e x .  V e r n o n ' s  C i v .  S t a t .  A r t .  2 2 1 2 a ,  5 1
• • n

8 2 .  I d . ,  § 2 ( c ) ;  s e e  a l s o  Good y e a r  T i r e  6: R u b b e r  C o .  v .  E d v a r d s  

( 1 9 7 4 )  5 1 2  S . W . 2 d  7 4 8  "

8 3 .  T e x .  V e r n o n ' s  C i v .  S t a t .  A r t .  2 2 1 2 a ,  § 2 ( b )

8 4 .  I d . ,  § 2 ( g )

8 5 . -  U t a h  C o d e  A n n .  § 7 0 - 2 7 - 3 7

8 6 .  I d . ,  § 5  7 8 - 2 7 - 4 0 ( 2 ) . ,  7 8 - 2 7 - 4 1 ( 1 ) ;  s e c  a l s o  1 9 7 3  U t a h  L . R e v .
4 0 6 ,  4 2 1

8 7 .  • W .  , § 7 8 - 2 7 - 4 0 ( 2 )

8 8 .  I £ .  , § 7 8 - 2 7 - 4 0 ( 3 )

8 9 .  V t .  S t a t .  A n n . ,  T i t .  1 2 .  § 3 . 0 3 6

9 0 .  I d .



9 1 ' .  ' H o w a rd  v .  S p a f f o r d  ( 1 9 7  *) 3 2 1  A . 2 d  7 4

9 2 .  . W a s h . R e v . C o d e , C h . 4 . 2 2 . 0 1 0

9 3 . ' .  - W i s .  S t a t .  § 8 9 5 . 0 4 5 ;  b u t  s e e  Ch i l l e  v .  H o v e l 1 , 1 4 9  K . W . 2 d

6 0 0 ,  s u g g e s t i n g  t h a t  p l a i n t i f f  c a n n o t  r e c o v e r  i f  h i s  n e g l i ­

g e n c e  i s  g r e a t e r  t h a n  t h a t  o f  a l l  d e f e n d a n t s ,  r a t h e r  t h a n  

g r e a t e r  t h a n  t h a t  o f  a n y  o n e  d e f e n d a n t .  S e e  a l s o  V i n c e n t  v .

P a b s t  E r e w i n g  C o . ( 1 9 7 0 )  1 7 7  N .W . 2 d  5 1 3  w h e r e ,  o v e r  a  s t r o n g

d i s s e n t ,  t h e  m a j o r i t y  r e f u s e d  t o .  s w i t c h  t o  p u r e  c o m p a r a t i v e

n e g l i g e n c e  b u t  s u g g e s t e d  t h a t  u p o n  f a i l u r e  c f  t h e  L e g i s l a t u r e

w t o  s o  a c t  w i t h i n  a  r e a s o n a b l e  p e r i o d  o f  t i n e  t h e  c o u r t  w o u l d

j u d i c i a l l y  tn ake  t h e  c h a n g e .

9 4 .  . .. C h i l l e  v .  H o w e l l , s u p r a , 1 4 9  N .W . 2 d  6 0 0  

. 9 5 .  B i e l s k i  v .  S c h u l z e  ( 1 9 6 2 )  1 1 4  N .W . 2 d  1 0 5  

•96. W yo .  S t a t ,  A n n .  § l ~ 7 . 2 ( a )

9 7 .  I d . ,  § §  1 - 7 . 3 ( d ) ,  1 - 7 . 4 ( a )

9 8 .  I d .  , .  § 1 - 7 . 3 ( c ) ;  c f .  P u r e  G a s  A Chemi c a l  C o .  v .  C o o k  ( 1 9 7 4 )  

5 2 6  P . 2 d  9 8 6 ,  9 8 9 ,  f n . '  T ' ~ "

9 9 .  I d . ,  § 1 - 7 . 3 ( d )

1 0 0 .  A r i z .  S t a t .  R e v . ,  § §  2 3 - 8 0 1  t o  2 3 - 8 0 8 ,  l i m i t e d  t o  d a m a g e s  

a r i s i n g  f r o m  m a n u f a c t u r i n g ,  m i n i n g ,  b u i l d i n g ,  e t c .

1 0 1 .  D i s t .  o f  C o l .  C ode  S §  4 4 - 4 0 1  t o  4 4 - 4 0 4 ,  l i m i t e d  t o  d a m a r e t  

a r i s i n g  f r o m  e m p l o y m e n t  b y  cotvnori c a r r i e r  o n l y .

1 0 2 .  I o w a  C o d e  A n n .  55  4 7 9 - 1 2 4 ,  4 7 9 - 1 2 5 ,  l i m i t e d  t o  d a m a g e s  

a r i s i n g  f r o u t  em p loym en t :  b y  r a i l w a y .

1 0 3 .  K y .  R e v .  S t a t .  5 5  2 7 7 . 3 1 0 . t o  2 7 7 , 3 2 0 ,  l i m i t e d  t o  d a m a g e s  

a r i s i n g  f r o m  e m p lo y m e n t  b y  r a i l w a y .

1 0 4 .  M i c h .  S t a t .  A n n .  55  1 7 - 4 6 1  t o  1 7 - 4 6 4 ,  l i m i t e c i  t o  d a m a g e : :  

a r i s i n g  f r o m  e m p lo y m e n t  b y  r a i l w a y .

1 0 5 .  N .C .  G e n .  S t a t .  § 6 2 - 2 4 2 ,  l i m i t e d  t o  d a m a g e s  a r i s i n g  f r o m  

e m p l o y m e n t  b y  r a i l r o a d .

1 0 6 .  O h io  R e v ,  S t a t .  55 4 9 7 3 . 0 7  t o  4 9 7 3 . 0 9 ,  l i m i t e d  t o  d a m a g e s  

a r i s i n g  f r o m  e m p lo y m e n t  b y  r a i l r o a d  o r  o t h e r  c.v.o 1 oyn.ar.t> n o t  

c o v e r e d  b y  w o r k e r s  comp o n s a t i o n .

i:-:



W'y-'w
’ f  , •

1 0 7 .  V a .  C o d e  5 §  8 - 6 4 1 ,  8 - 6 4 j , l i m i t e d  t o  d a r a a g o s  a r i s i n g  f r o a
. • -t i i J   ^ ̂  ,   ^  1 J

h i g h w a y  c;JU V? b y  r a i l r o a d

1 0 8 . " 4 5 U . S . C . . § § 5 1 - 6 0

1 0 9 . 4 6 U . S . C . •§ 6 8 8

1 1 0 ' . . 4 6 U . S . C . § 7 6 6



A M E N D M E N T

O f f e r e d  i n  t h e  KOUSE By  t h e  Commerce C o m m i t t e e

TO: HOUSE B I L L  NO. 1 2 4

P a g e  1 ,  l i n e  6 :

A f t e r  " f a u l t "  a d d  " ;  a n d  a m e n d i n g  R u l e  4 9 ( c )  o f  t h e  A l a s k a  

S u p rem e  C o u r t ' s  R u l e s  o f  C i v i l  P r o c e d u r e "

P a g e  2 ,  l i n e  1 6 :

Add a  new  s e c t i o n  t o  r e a d :

" S e c .  3 .  AS 0 9 . 1 7 . 0 2 0  o f  s e c .  2  o f  t h i s  A c t  am end s  

R u l e  4 9 ( c )  o f  t h e  A l a s k a  Sup rem e  C o u r t ' s  R u l e s  o f  C i v i l  

P r o c e d u r e  b y  r e q u i r i n g  t h e  t r i a l  c o u r t  t o  I n s t r u c t  t h e  j u r y  

t o  g i v e  a n s w e r s  t o  s p e c i a l  i n t e r r o g a t o r i e s  i n  a  t o r t  a c t i o n  

i n v o l v i n g  c o n t r i b u t o r y  f a u l t . "



CHICK J U S T IC E

R O B E R T  B O O C H E V E R  
J U S T I C E S

J A Y  A.  R A B I N O W I T Z  
R O G E R  G.  C O N N O R  
R O B E R T  C.  ERWI N 
E D M O N D  W. B U R K E

j^uprente (Emirt
^ t a t e  o f  .A la s k a  

M a r c h  30, 1977 P OU C H  U
S T A T E  C O U R T  AND O F F I C E  B U I L D I N G  

J U N E A U .  AL ASKA 
9 9 8 1 1 

9 0 7 * 4 6 5 * 3 4 1 0

T h e  Hon. T e r r y  G a r d i n e r  
C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e  
P o u c h  V
J u n eau, A l a s k a  9 9 811 

D e a r  Rep. G a r d i n e r :

R e c e i p t  is a c k n o w l e d g e d  o f  y o u r  l e t t e r  of M a r c h  17 
in w h i c h  y o u  e x p r e s s e d  d i s p l e a s u r e  o v e r  "a d i r e c t i o n  of the 
c o u r t  t o w a r d  i n v a d i n g  the l e g i s l a t i v e  a r e a . "  Y o u  r e f e r  
p a r t i c u l a r l y  to the c a s e  of K a a t z  v. S t a t e , 540 P . 2d 1037 
(Alaska 1975). I a m  e n c l o s i n g  a c o p y  of  the o p i n i o n  in t h a t  
c a s e  b e c a u s e  I f i n d  i t  d i f f i c u l t  to u n d e r s t a n d  h o w  o n e  c o uld 
c o n t e n d  t h a t  t h a t  o p i n i o n  c o n s t i t u t e s  any i n v a s i o n  of l e g i s­
l a t i v e  powers. W h a t  w e  w e r e  d e a l i n g  w i t h  in K a a t z  w a s  an 
a n c i e n t  c o u r t - o r i g i n a t e d  d o c t r i n e  w h e r e b y  o n e  w h o  w a s  c o n -  
t r i b u t o r i l y  n e g l i g e n t  in a n y  m a n n e r  w a s  d e n i e d  r e c o v e r y .
T h e  d o c t r i n e  is o u t m o d e d ,  a n d  c o n t e m p o r a r y  j u d i c i a l  t h i n k i n g  
f a v o r s  the c o m p a r a t i v e  n e g l i g e n c e  d o c t r i n e  w h e r e b y  d a m a g e s  
a r e  a p p o r t i o n e d  a c c o r d i n g  to r e l a t i v e  fault. S i n c e  the 
conitributory n e g l i g e n c e  d o c t r i n e  is j u d i c i a l  in o r i g i n ,  it  
c e r t a i n l y  w a s  s u b j e c t  to j u d i c i a l  c h a n g e ,  u n l e s s  o n e  takes 
the p o s i t i o n  t h a t  a l l  d e c i s i o n s  a r e  e m b o d i e d  in c o n c r e t e .  I 
a m  s u r e  t h a t  y o u  d o  n o t  c o u n t e n a n c e  any s u c h  theory.

T h e  c o u r t  in K a a t z  w a s  m e r e l y  e x e r c i s i n g  the 
t r a d i t i o n a l  j u d i c i a l  f u n c t i o n  o f  d e l i n e a t i n g  the c o m m o n  law. 
T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n  the c a s e  o f  F u n k  v. U n i t e d  
S t a t e s ,  290 U.S. 371, 78 L. Ed. 3G9 (1933), d i s c u s s e s  the 
f u n c t i o n  of the c o u r t s ,  b o t h  f e d e r a l  a n d  s t a t e ,  "to d e c l i n e  
to e n f o r c e  t h e  a n c i e n t  r u l e  of t h e  c o m m o n  law u n d e r  c o n d i t i o n s  
as they n o w  e x i s t . "  T h e  C o u r t  stated:
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To concede this capacity for growth and 
change in the common law by drawing "its 
inspiration from every foundation of jus­
tice," and at the same time to say that 
the courts of this country are forever 
bound to perpetuate such of its rules as, 
by every reasonable test, are found to be 
neither wise nor just, because we have 
once adopted tnem as suited to our situ­
ation and institutions at a particular 
time, is to deny to the common law in the 
place of its adoption a " i.'lexibility and 
capacity for growth and adaptation" which 
was "the peculiar boast and excellence" 
of the system in the place of its origin.

The court cites with approval opinions of various state 
supreme courts including that of the Indiana Supreme Court 
in Ketelsen v. Stilz, 184 Ind. 702, 111 N.E. 423 (1918), as 
follows:

"Since the courts have had an existence 
in America," that court said (p. 708),
"they have never hesitated tc take upon 
themselves the responsibility of saying 
what are the proper rules of the common 
law."

I know that it has become popular to decry legal 
opinions as "judicial legislation." I have no quarrel with 
restricting a court's function where valid statutes are 
enacted. When provisions of such statutes are questioned 
before the court, its function is limited to determining 
constitutionality. Where different meanings are attributed 
to the statute, the court's role is only to ascertain the 
legislature's intent. Even in this latter function, how­
ever, it may be said that the court is legislating. Whether 
it gives a literal or a broad interpretation of a questioned 
statutory provision, in the last analysis, the court is 
defining the law.

In any event, however, I fail to see how the court 
can be accused of invading the legislative area when perform­
ing its traditional task of construing the common law as was 
done in Kaatz. The legislature, of course, is free to pass 
statutes on this subject, but to date it has not seen fit to 
do so.
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With reference to your further comment pertaining 
to the possible need of an amendment to Alaska's Uniform 
Contribution among Tortfeasors Act (AS 09.10.010), I think 
that it would be improper for the court to propose a form of 
legislation. I am enclosing, however, a portion of a law 
review article appearing in Vol. 64 of the California Law 
Review discussing the problems involved in the application 
of contribution among tortfeasors under comparative negli­
gence. I hope that this article will be of some assistance.
In addition, I will send you in the near future a proposed 
Uniform Comparative Negligence Act which also covers the 
subject of contribution among tortfeasors. I am certain that 
the Legislative Affairs Agency can furnish further assist­
ance as to various legislative alternatives.

We realized that when we adopted the doctrine of 
comparative negligence that additional problems would arise 
in the future. This is the nature of the legal process 
which resolves disputes as they arise. The legislature, of 
course, may at any time endeavor to study the broad ramifi­
cations of problems and enact laws across a much broader 
spectrum. I agree with the portion of your letter which 
says that the courts in our society should interpret laws.
I do not agree, however, that the court's function is to 
enforce laws. That is an executive function. I hope that 
this answers your inquiries and helps to clarify my views 
as to some of the functions of the courts in our tripartite 
system of government.

Sincerely yours,

-------
Robert Boochever
Chief Justice

cc: Senator John Rader
Rep. Hugh Malone 
Ed Stahla, Pres., Alaska Bar 

P.S. I am enclosing a copy of the Uniform Comparative Fault 
Act. Note this draft has not been discussed as yet by 
the National Conference. I call your attention to 
Pages 10 and 11 of the draft which contains proposed 
amendatory language to the Uniform Contribution Among 
Tortfeasors Act.
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PREFATORYNOTE

T h e  f i r s t  q u e s t i o n  is w h e t h e r  a  s y s t e m  o f  c o m p a r a t i v e  

n e g l i g e n c e  is s u p e r i o r  t o  t h e  c o m m o n  l a w  s y s t e m  o f  c o n t r i b u t o r y  

n e g l i g e n c e .  C o m p a r a t i v e  n e g l i g e n c e  is m u c h  f a i r e r  t h a n  c o n­

t r i b u t o r y  n e g l i g e n c e  a n d  m o r e  c o n s i s t e n t  w i t h  t h e  f a u l t  c o n­

c e p t .  T h e  c o m m o n  l a w  a l l - o r - n o t h i n g  a p p r o a c h  w h i c h  e i t h e r  l e t  

t h e  p l a i n t i f f  r e c o v e r  h i s  f u l l  d a m a g e s  o r  d i d  n o t  g i v e  h i m  

a n y t h i n g  is n o w  o u t d a t e d  a n d  i n c o n s i s t e n t  w i t h  c o n t e m p o r a r y  

i d e a l s .  E i t h e r  w a y  i t  w e n t ,  i t  w a s  u n f a i r  t o  o n e  p a r t y  o r  t h e  

o t h e r .  T h i s  u n f a i r n e s s  w a s  n o t  c u r e d  b y  t h e  s e v e r a l  e x c e p t i o n s  

s u c h  a s  l a s t  c l e a r  c h a n c e .  A l t h o u g h  t h e y  m a y  h a v e  e v e n e d  o u t  

o n  t h e  a v e r a g e ,  t h a t  a v e r a g e  d i d  n o t h i n g  f o r  t h e  p a r t i c u l a r  

p a r t i e s  i n  a  p a r t i c u l a r  c a s e .  O n e  o f  t h e  p a r t i e s  is a l w a y s  

t r e a t e d  u n f a i r l y .  R e l y i n g  o n  t h e  l a y  j u r y  t o  a c c o m p l i s h  s o m e  

f o r m  o f  a p p o r t i o n m e n t  o f  d a m a g e s ,  w i t h o u t  p r o p e r  i n s t r u c t i o n s ,  

a n d  a c t i n g  as o u t l a w s  i n  d i s r e g a r d i n g  t h e  l a w  g i v e n  t o  t h e m  

b y  t h e  j u d g e ,  is s i m p l y  n o t  a d e f e n s i b l e  p r a c t i c e .

T h e  c u r r e n t  t r e n d  is d e c i d e d l y  to  c o m p a r a t i v e  n e g l i g e n c e ,  

w i t h  a  s u b s t a n t i a l  m a j o r i t y  o f  t h e  s t a t e s  a d o p t i n g  i t  i n  o n e  

f o r m  o r  a n o t h e r ,  m o s t l y  i n  r e c e n t  y e a r s .  A l m o s t  e v e r y  c o m m o n -  

l a w  j u r i s d i c t i o n  o u t s i d e  t h e  U n i t e d  S t a t e s  h a s  a d o p t e d  c o m p a r ­

a t i v e  n e g l i g e n c e .  T h e  l a n g u a g e  o f  t h e  s t a t u t e s  v a r i e s  c o n s i d e r­

abl y ,  a n d  t h e  f o r m  a d o p t e d  o f t e n  c o m e s  a b o u t  as  a  r e s u l t  o f  a  

p o l i t i c a l  c o m p r o m i s e  w i t h o u t  c a r e f u l  c o n s i d e r a t i o n  o f  i t S " p r a c -  

t i c a l  i m p l i c a t i o n s .  A  s t r o n g  c a s e  e x i s t s  f o r  t h e  N C C U S L  to' 

u n d e r t a k e  t h e  n e c e s s a r y  c a r e f u l  s t u d y  r e q u i r e d  t o  p r e p a r e  a 

C o m p a r a t i v e  N e g l i g e n c e  A c t ,  w h e t h e r  it is c a l l e d  a  u n i f o r m  a c t  

o r  a  m o d e l  a c t .  T h i s  c o m m i t t e e  is a c t i n g  o n  t h e  b a s i s  o f  t h a t  

c a s e .

A  p r e l i m i n a r y  q u e s t i o n  w h i c h  s h o u l d  b e  c o n s i d e r e d  b e f o r e  

c o m m e n t i n g  o n  t h e  i n d i v i d u a l  p r o v i s i o n s  o f  t h e  p r o p o s e d  a c t  is 

w h a t  f o r m  o f  c o m p a r a t i v e  n e g l i g e n c e  s h o u l d  b e  a d o p t e d .

T h e r e  p r e s e n t l y  e x i s t  i n  t h i s  c o u n t r y  f o u r  f o r m s  o f  c o m ­

p a r a t i v e  n e g l i g e n c e :  (1) p l a i n t i f f ' s  n e g l i g e n c e  s l i g h t ,  a n d

d e f e n d a n t ’s n e g l i g e n c e  g r o s s ,  (2) p l a i n t i f f ' s  n e g l i g e n c e  " n o t



as great as" defendant's negligence, (3) plaintiff's negligence 

"not greater than" defendant's negligence, and (4) the "pure 

type," apportionment allowed even though plaintiff's negligence 

exceeds that of defendant.

The slight-gross form can be dismissed as having no current 

support. The second and third are "modified" forms, differing 

from each other only in the situation where both parties are 

found to be 50% negligent. Number 2 would not allow recovery 

then; number 3 would allow recovery and seems the better of the 

two.

The real issue is between the modified forms and the pure 

form (number 4). The two modified forms may possibly work satis­

factorily in the case in which only one party is hurt and he sues 

the other, and might perhaps be the choice if these were the only

cases to arise. But when there are multiple plaintiffs and

cross-claims, the modified form becomes entirely inadequate.

To compare the two forms, take.variations of a case in which A

and B were both negligent and both injured. Assume A's^neg-

ligence is found to be 25% and B's is found to be 75%.

Case (1). Assume each party suffers $0,000 damages.

Under the modified form, A recovers $6,000; B recovers nothing. 

A's loss is $2,000 (all his own), or 12.5% of the total of 

$16,000. B's loss is $14,000 ($6,000 to A, and $8,000 of his 

own) for 87.5% of the total. Under the pure form (assuming 

no set-off), A  recovers $6,000; B, $2,000. A's loss is $4,000 

($2,000 to B and $2,000 of his own) for 25% of the total; B's 

loss is $12,000 ($6,000 to A and $6,000 of his own) for 75% 

of the total. .

Case (2). Assume A suffers $4,000 damages; B, $12,000.

Under the modified form, A recovers $3,000; B, nothing. A in­

curs $1,000 (all his own) for 6%  of the total; B incurS'-$ 15,000 
($3,000 to A and $12,000 of his own) for 94% of the total. Under 

the pure form, A recovers $3,000; B, $3,000. A incurs $4,000 

loss ($3,000 to B and $1,000 of his own) for 25% of the total;

B incurs $12,000 ($3,000 to A  and $12,000 of his own) for 75% 

of the total. . •

Case (3). Assume A suffers $12,000 damages; B, $4,000.

Under the modified form, A recovers $9,000; B, nothing. A in­

curs $3,000 loss (all his own) for 19% of the total; B incurs 

$13,000 loss ($9,000 to A, $4,000 of his own) for 81% of the 

total. Under the pure form, A  recovers $9,000; B, $1,000. A



incurs $4,000 loss ($1,000 to B and $3,000 of his own) for 25% 

of the total; B incurs $12,000 loss ($9,000 to A  and $3,000 of • • 

his own) for 75%. ’

Case (4). Now change the fault percentage. Assume that 

each party suffered $8,000 damages and that A was 49% negligent; 

B, 51%. Under the modified form, A recovers $4,080; B, nothing.

A  incurs $3,920 loss (all his own) for 24.5% of the total; B 

incurs $12,080 loss ($4,080 to B and $8,000 of his own) for 74.5% 

of the total. Under the pure form, A incurs $7,840 loss ($3,920 

to B and $3,920 of his own) for 49% of the total; B incurs' $8,160 

loss ($4,080 to A, and $4,080 of his own) for 51% of the total.

Thus, it is apparent that the pure form always divides 

the total loss according to the established fault percentage, 

while the modified form fluctuates wildly and very unfairly.

While the pure form of comparative negligence is not’ 

presently the majority form, it has grown very substantially 

(f in the 1970*s and is now sustained by an impressive list of

authorities. First enacted in the Federal Employers Liability 

Act in 1908, it was later adopted in other Federal Acts. 

Mississippi adopted the pure form in 1910. It hais also been 

adopted by legislation in New York (1975), Rhode Island (1971) 

and Washington (1973). In three states it has been judicially 

adopted by the supreme court. Kaatz v. State, 540 P.2d 

1037 (Alas. 1975); Li v. Y allow Cab Co., 13 Cal. 3d 804, 119 

Cal. Rptr. 858, 532 P.2d 1226; Hoffman v. Jones, 280 So.2d 

431 (Fla. 1973). It has also just been adopted by the TJ„ 8 . 

Supreme Court for admiralty cases. United States v. Reliable 

Transfer C o ., 421 U.S. 397 (1975). The pure form is also 

adopted in Great Britain, most ,of the states and provinces in 

Australia and Canada, and other common law jurisdictions.

C
3-



•UNIFORM COMPARATIVE FAULT ACT

1 Section 1. In a tort action for damages based on

2 negligence, recklessness, or strict liability (including breach

f

3 of warranty), plaintiff's contributory fault does not bar re-

1 4 covery but has the effect of diminishing his damages proportion-

5 ately according to his own fault or the fault attributable to

6 him. This section ■' applies to a tort action based upon a

7 statute, unless otherwise expressed or construed. In a deriv-

8 ative action or an action for wrongful death, plaintiff

9 damages are diminished according to the fault of any person

1 0 whose. , conduct might otherwise have barred the liability.

11 This section applies whether or not the contributory fault

12 previously constituted a defense and replaces such common

13 law principles as last clear chance and implied assumption of

14 risk.

COMMENT

Torts covered by the Act. The proposed act applies to 

tort actions for negligence, recklessness and strict liability.

As to recklessness, the common-law rule that contributory :

negligence did not bar recovery or diminish damages was an 

overcure. A comparison of the relative fault of the parties 

is appropriate here-

There is more question about applying the act to strict

liability, since the theory is that the defendant is liable - ______

regardless of fault. But for strict liability for both abnor- (

mally dangerous activities and for products there is strong 

similarity to negligence declared by the court as a matter~'of

- 4 -
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law (negligence per se) ? and it is not cinticipated that the 

trier of fact will have serious difficulty in setting percentages 

of fault. In addition, it would be highly anomalous in a products’ 

liability case to have the damages mitigated if the plaintiff 

elects to sue in negligence, but to allow him to recover full 

damages if he elects instead to sue for strict liability in 

tort. The two actions should be treated alike, especially when 

they are separate counts in the same complaint. There would 

also be anomaly in diminishing the amount of the plaintiff's 

recovery for contributory negligence if the defendant is found 

to be negligent but in allowing the plaintiff to recover his. full 

damages in the absence of a finding of defendant's negligence.

There is a problem about how to handle an action for 

breach of implied warranty. The Act is not intended to include 

actions which are fully contractual in their gravamen and 

in which, the plaintiff is suing solely because he did not 

obtain what he contracted to receive. But many actions for 

breach of warranty sound primarily, or partially, in tort —

especially when the damage involves physical harm to person or

property. These actions should be included. The essential 

nature of the breach-of-warranty action varies greatly in 

different states, and the language may have to vary for some 

states. The words "strict liability (including breach of. 

warranty)"are intended to indicate that the act includes an 

action for breach of warranty which comes within the common

concept of an action of strict tort liability for products.
J

By conscious decision, the Act does not apply to intent­

ional torts. It seems inappropriate in that situation, and no

state has attempted to extend the concept of comparative 

fault to intentional torts.

C

For certain types of torts, such as nuisance, the 

defendant’s tortious conduct may be intentional, negligent 

or subject to strict liability. In the latter two in­

stances the Act would apply, but not in the case of in­

tentionally inflicting the injur*' on the plaintiff. A 

similar analysis applies to actions for misrepresentation.

"Contributory fault"is treated as a term of art referring 

fco fault on the part.of the plaintiff (oj? one under whom_he 

claims), and which has a causal relationship to his injury.

"Fault attributable to the plaintiff" is to take care 

of imputed negligence, as in the case of respondeat superior.

Comparison of fault of parties. In con.paring plaintiff's 

fault with that of the defendants, there cire a number of im-

- 5 -



plications arising from the concept of fault. The conduct (

of plaintiff, or of any defendant, may be more or less at fault, 

depending on whether it was mere inadvertence or acting with 

an awareness of the danger involved, on the magnitude of the 

risk created by the conduct; on the significance of what he 

was seeking to attain by his conduct, and on his superior or 

inferior capacities. The rule of law that a particular de­

fendant owes a higher degree of care (as in the case of a common 

carrier of passengers) or a lesser degree of care (as in the 

case of an automobile host in a state having a valid auto- 

mobile-guest statute) is important in determining whether he 

is liable at all: but if his liability has been established, 

the rule does not play a part in determining the relative 

proportion of fault of this party xn comparison with the 

others.

On the other hand, in determining the relative fault 

of the parties, the trier of fact may give consideration to 

the relative closeness of causal relationship, so that the 

concept of comparative fault absorbs the causation elements 

of the common law doctrine of last clear chance. This holding 

in such cases as Cushman v. Perkins, 245 A.2d 846 (Me. 1968); ,

and Lovesee v. Allied Dev. Corp., 45 Wis.2d 340, 170 N.W.2d (

196 (1970) seems properly applicable to this Act.

"Action based on a statute*1 includes wrongful death and 

survival acts, dram-rshop acts,, dog-bite statutes,, actions of 

negligence per se based on criminal statutes, etc.*. An attempt 

to enumerate them in the statute would almost inevitably leave 

some out. "Unless otherwise expressed or construed" is to- 

keep from repealing by implication and to give a court the 

authority to construe a statute such as a child-labor act to . .

prevent any mitigation if it thinks the policy of the act 

requires protection of a class of persons even against their 

own weaknesses or inadequacies.

"Whether previously constituting a defense or not" in­

cludes last clear chance, assumpt5.on of risk (to the extent ' 

that it is based on fault), contributory fault for recklessness 

or strict liability, etc., plus all cases where contributory 

negligence was a complete defense. Consent to defendant's 

conduct is not regarded as a form of contributory faulty

-6-
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1 Section 2. In a tort action involving contributory
'

2 fault, the court, unless otherwise requested by the parties, shall

3 instruct-/the jury to give answers to special interrogatories

4 [to render special verdicts], or make findings itself if

5 there is no jury, indicating:

6 (1 ) the amount of damages each claimant

7 would recover if contributory fault were

8 disregarded, and

9 (2 ) the percentage of the fault for each party to

1 0 the action as compared with the combined fault of all

11 parties to the action. For this purpose, the court

12 may determine that 2 or more persons are approp-

13 rlately treated as a single party. .

COMMBNT • '

These questions are expected to reach percentages whose 

total for the relevant parties (plaintiffs or defendants) 

will add up to 1 0 0%.

"Parties to the action" includes third-party defendants, • 

whether made defendants by the original plaintiff or not.

The limitation to "parties to, the action" means ignoring 

other persons who may have been at fault with regard to the 

particular injury but who have not been joined as parties. This 

is a deliberate decision. There is no way of telling whether 

that person was actually at fault or what amount of fault should 

be attributed to him, or whether he will ever be sued, or 

whether the statute of limitations will run on him, etc. An 

attempt to settle these matters in a suit to which he was not 

a party would not be binding on him as res judicata. If a 

separate suit is necessary to settle these issues in any 

event, there seems to be no point in speculating on the matter 

in the first suit. The second suit would probably be brought • 

by a defendant in the first suit who is seeking contribution; 

other defendants in the first suit should be willing to join 

with him, and the plaintiff might also be joined as a party. 

Nothing is said about this in the Act because the common law • 

is adequate to cover it.

- 7 -



The court should have, without providing for it in this 

section, the usual powers of setting aside or modifying a 

verdict if it is internally inconsistent or shows bias or 

prejudice, etc. On the same basis as the remittitur principle, 

a court might indicate its intent to set aside a percentage 

allocation unless the parties agreed to a somewhat different 

one.

1 SECTION 3. Contribution rights among multiple

2 defendants are determined in accordance with the percentage

3 of fault of each defendant, as found by the trier of fact. The

4 court shall enter judgment on the basis of those rights and

5 findings made under Section 2. If a judgment against a

6 party cannot be collected within [one yearl after the judg-

7 ment becomes final, the responsibility for the amount in-

8 volved is distributed among the other parties in proportion

9 to their relative fault.
 -----  .... .... ... .. C O M M E N T

A  state which does not already have a practice of granting 

contribution between joint tortfeasors may wish to start, the 

section with language like this: "The right of contribution

exists as among multiple defendants, and apportionment is 

determined . . . . "

Joint and severable liability under the common law means 

that every defendant contributing to a plaintiff's injury is 

liable to him for the whole amount of the recoverable damages. 

This is not changed by the Act. Between the defendants them­

selves, however, the apportionment is in accordance with the 

percentages established under § 2 . • .

Special problems exist when defendants are not liablerfor 

exactly the same injuries, as when an automobile accident victim 

has his injury exacerbated by negligence of the doctor treating’ 

him; but these are better handled by the trial judge in the 

light of the facts before him than by providing for them in 

the statute in advance and in the abstract.

If an award against one party is uncollectible, the plain­

tiff could collect at common law against any of the other de­

fendants, who are jointly and severally liable. The last 

sentence in the section provides that the apportionment for 

the uncollectible amount will be made among all of the other 

parties (including the claimant) according to their relative 

percentages of fault, as established in the suit.



7

C

1 SECTION 4. A  release or a covenant not to sue or

O # • *
enforce judgment,given by a tort claimant to a tort-

3 feasor#does not discharge other tortfeasors liable for the

4 same harm unless it so provides; but it reduces the claim

3 against the others to the extent of the consideration paid

6 for it or the amount stipulated in it, if greater. If

the release or covenant is given in good faith, it disch^ges

8 the person to whom it is given from liability for con-

9 tribution.

COMMENT

The question of the contribution rights of Tortfeasors 

A  and B against Tortfeasor C who settled and obtained a re­

lease admits of three answers: (1) A and B are still able

tf to obtain contribution against C despite the release, (2) the

plaintiff's total claim is reduced for the proportionate share 

of C, and (3) B and C are not entitled to contribution unless 

the release was given not in good faith but by way of collusion. 

Experience has shown that the first two solutions both strongly 

discourage settlements, though for different reasons. A careful 

study of the matter was made when the Uniform Contribution Among 

Tortfeasors Act (1955) was drafted and the third solution was ••• 

adopted in § 4. This section follows that decision, though 

the wording is slightly different.

Alternative 1

1 • SECTION 5. Damages jiwarded under..... this Act may.

2 be set off only to the extent that an award against

3 one party cannot be collected.

Alternative 2

SECTION 5. To the extent that liability 

insurance is available to pay a judgment entered under this

Act, damages,-awarded under this Act may not be set off.



COMMENT
"

.

If plaintiff and defendant are both found to be 50%~heg- 

ligent and they suffered the same amount of damages, neither 

party would recover anything if set-off is applied, even though 

they both carried liability insurance and paid for coverage.

The loss is taken from the insurance companies who were paid 

to carry it and placed upon the parties, who paid to have it 

carried. Factual variations do not change the essence of the 

result. Set-off would thus destroy the effectiveness of the 

Act.

(

Two alternative provisions are offered. The second may 

raise some constitutional questions of equal protection.

(

1 SECTION 6 . This Act applies to all injuries incurred

2 after it - takes effect.

*

1 SECTION 7. If any provision, of this Act or appli-

2 cation thereof to any person or circumstance is held invalid,

3 the invalidity does not affect other provisions or appli- '

4 cations of the Act that can be given effect without the in-

5 valid provision or application, and to this end the provisions

6 of this Act are severable.

Amendment of Uniform Contribution Among Tortfeasors Act (1955)

1 Amend Section 2 of the Uniform Contribution Among

2 Tortfeasors Act to read as follows:

* t

3 "SECTION 2. [Pro Rata Shares.] In determining the

4 pro rata shares of tortfeasors in the entire liability (a) thoir   ,
• • • •  *** * \

■ ■ • r

 n-

__
__

_



c

c

5 relative degree^ ^  r ^ n  nrt- Tm.comwUttge& their relative
► .

6 degrees of fault shall be the basis for allocation; (b)--if

7 equity requires, the collective liability of some as a group shall

8 constitute a single share; and (c) principles of equity appli-

9 cable to contribution generally shall apply.

COMMENT

Tl)is is needed. The Uniform Contribution Among Tortfeasors 

Act had assumed no comparative negligence, so that it was con­

cerned solely with dividing the responsibility between the 

defendants. It had divided into halves, thirds, fourths,'"etc. —  

a rough sort of justice, as in the former American admiralty 

rule for comparative negligence. If the plaintiff's diminution 

is determined on a percentage basis, the allocation among the 

defendants should be on a percentage basis, too. A mixture of 

the two systems will produce confusion and inequity. Some 

states by statute or judicial decision presently provide for 

contribution on the basis of fault.

- 1 1 -



b. Administrative Problems: Multiple Parties

m S t& s & n

V.!*
ur»«

:»
s~

'i.n
T.VW 
Ksi* 
il t

49. 13 Cal. 3d a t 824, 532 P.2d a t  1240, 119 Cal. Rptr. a t 872. Statutes in fou r 
states (Colo., Hawaii, Mass. and N .J .) require the use of special verdicts; in six more 
states (Idaho, M inn., Nev., N .D ., U tah, W yo.) special verdicts are required a t the re ­
quest o f either party . F o r citations, see notes 1 and 4 supra. N early all states, includ­
ing California, perm it special verdicts a t the discretion o f the trial judge. The Li court 
was content “for the present" to leave the m atter in tha t posture. Id. a t  824 n.18, 532 
P .2d a t n.18, 119 Cal. Rptr. a t n.18. Calif. S.B. 494, 1975-76 Reg. Sess. (Senator G nrn- 
sky) would m andate special verdicts. On the other hand, the New H am pshire and V er­
mont statutes specifically call for general verdicts, and those in Mississippi, Rhode Island 
and M aine appear to exclude special verdicts. Also consider S c h w a k t z ,  supra note 1, 
ch. 17; Aiken, Proportioning Comparative Negligence— Problems o f Theory and Special 
Verdict Formulations, 53 M ahq. L. R ev. 293 (1970). The link between special verdicts 
nnd blindfolding the jury has been already noted. See note 26, supra. Special verdicts, 
in addition to controlling jury bias, also help to reveal jury confusion o r poor arithmetic. 
F o r example, in Black v. M cCabe, [1964) North Ire. I..R . 1, the jury assessed the p lain­
tiff’s damages a t £1,450 (which they reduced to £1000) and the defendant’s damages 
a t £120 (which they reduced to £90). This placed the p la in tiffs responsibility a t about 
75 percent nnd the defendant's at 69 percent. Only in special circumstances may the 
aggregate of faults exceed 100 percent— as, for example, where som e o f the plaintiff’s 
fault did not cause injury to the defendant but only to himself. F..g., H anly v. Berlin, 
[1975] Qd. R. 52 (where two cars sideswiped each other due to the fau lt of both drivers 
and one of them sustained injury to his elbow, which had been negligently protruding 
over the open window sill— tho accident fault was divided 40:60, but the plaintiff su f­
fered nn additional 10 percent reduction fo r his elbow injury). In  W isconsin this is mis­
leadingly known as the distinction between "active and passive" negligence. Vromnn 
v. Kcmpke, 34 W is. 2d 680, 150 N.W .2d 423 (1967). Tho English statute, Law Reform 
(Contributory Negligence) Act, 8 & 9 Geo. 6, c. 28, § 1 (1945), which refers to "shares 
of responsibility" has also been thought to  require deference to causation, a t least in ad ­
dition to (if not in licit o f) fault. Stapley v. Gipsum Mines, [1953] A .C . 663, 682, 
trenchantly criticized by Williams, T h e  Tw o Negligent Servants, 17 Mou. L. Rev. 66 
(1954). But as one com m entator exclaimed, speaking of the same problem  in relation 
to  "com parative contribution," ” [C]ausation itself is difficult enough; degrees of causa­
tion would really be a  nightm are." Chapm an, Apportionm ent o f  Liability between Tort­
feasors, 64 Law  Q. R ev. 26, 28 (1943). An illustration of its possible relevance would 
be the case of a child, just capable of negligence, dashing into the path o f an automobile. 
T o  its negligible fau lt should perhaps be added a factor for its equal share in causing 
the accident, in arriving at its "share of responsibility" for the damage.

50. 13 Cal. 3d a t 823-24, 532 l \2 d  a t 1239-40, 119 Cal. Rptr. a t 871-72.

from the personal attitudes and prejudices of individual jurors. But that 
is also true of other issues traditionally allocated to the jury in negligence 
litigation. Moreover, “the utilization of special verdicts or jury interrog­
atories can be of invaluable assistance in assuring that the jury has 
approached its sensitive and often complex task with proper standards 
and appropriate reverence.”’0

Among unresolved matters left to the future, the Li court identified 
two administrative problems which have been given much play by 
opponents of comparative negligence.00 Both concern multiple parties, 
to which passing reference has already been made. Indeed, Prosser 
viewed the prospect of entrusting multiple-party problems to the Ameri-

[Vol. 64:239CALIFORNIA L A W  REVIEW
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can jury with such apprehension as to cast a blight on the very feasibility 
of introducing comparative negligence into the general accident law. As 
he saw it, the fact that these problems have not proved daunting to 
British and Canadian1 xw offers no real encouragement because the civil 
jury has been virtuaLy displaced in those countries by professional and 
capable judges.01

1. Contribution. The central problem concerns the relationship 
between comparative negligence and contribution. Suppose A, B and C 
are involved in a collision, injuring A. A  recovers a judgment against B 
and C  in which responsibility for his damages of $5000 are allocated in 
the proportion of 30 percent to A, 50 percent to B and 20 percent to C. 
Two questions arise: (1) how much can A  recover from C—20 percent 
or 70 percent of $5000; and (2) if C  has to pay 70 percent, can he 
claim contribution from B, and if so, for how much—35 percent or 50 
percent of $5,000?

With regard to the first question, it must be noted that the accepted 
common law principle has hitherto been that concurrent tortfeasors 
liable for the same damage are liable in solidum ("entire liability”), 
each being liable for the total amount regardless of the shared responsi­
bility of his co-tortfeasors.82 This result is only fair, since there would 
be no justification for exposing an innocent plaintiff to the risk of being 
unable to collect a portion from one of the co-defendants: in other 
words, if one of the co-defendants is insolvent that risk should be borne 
by his co-tortfeasor rather than by the plaintiff. But if the plaintiff is 
himself at fault, his “equity” is no greater than that of the co-defendants, 
and it would be a perfectly defensible solution to make him share that 
risk. This seems particularly desirable when, as in the suggested exam­
ple, the solvent dcfendent, C, was only 20 percent at fault, compared 
with the 50 percent liability of his co-defendant B and the 30 percent 
fault of plaintiff A.03 The risk of B’s insolvency may be distributed in 
two ways: one limits A’s claim against B tind C  to their respective shares 
of responsibility, the other distributes B’s share between A  and C in 
proportion to their own shares. Under the first method, A  could only

51. P rosser, THE L aw  o h  T o r t s 5 67, nt 438 (4th ed. 1971).
52. Id . at 292-98. “Entire liability” is sometimes misnamed “joint and several lia­

bility.” The lattoi means that joint defendants may he sued jointly o r separately, i.e., 
severally.

53. In  “50 percent" jurisdictions, this contingency argues for measuring A 's  negli­
gence against R  and C  separately so as to free C from all liability. Sec note 27 supra. 
See  the dissent in W altcn v. Tull, 234 Ark. 882, 356 S.\Y.2d 20 (1962). In thnt caso 
the majority consoled itself with the thought tha t “we cannot adopt a narrow construc­
tion of our com parative negligence statute in the vain hope of avoiding inequitable situa­
tions due to insolvency. Obviously cither the plaintiff o r the solvent defendant must 
suffer, and the loss has traditionally fallen upon the wrongdoer." Id. nt 894, 356 S.\V.2d
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recover from C  20 percent of his damages, under the .econd method he 
could recover only 40 percent. The first method appears to be mandat­
ed by the New Hampshire, Vermont, and Kansas statutes;54 the second 
was deliberately chosen in the sophisticated Irish statute drafted by 
Professor Glanville Williams.55

With regard to the second question, suppose that A  has recovered 
70 percent from C, and 3 is solvent, can C recover contribution from B 
. and, if so, for how much? Here again, a great deal of diversity prevails. 
About half the states still retain the common law rule against contribu­
tion; among the remainder some allow contribution in accordance with 
the relative degrees of fault of the tortfeasors,58 but the majority have 
adopted the rule of the 1955 Uniform Contribution Act, prescribing

54. See  Sc h w a r t z , supra note 1, a t 264. T he Verm ont statute reads: “W here re­
covery is allowed against more than one defendant, each defendant shall be liable for 
that proportion o f the total dollar am ount aw arded as damages in the ratio of the am ount 
o f his causal negligence to the am ount of causal negligence attributed to nil defendants 
against whom recovery is allowed.” V t . Stat. A n n . tit. 12, § 1036 (1973). T he New 
Ham pshire statute is virtually identical. N .H . R ev. St a t. A n n . ch. 507, § 7-9 (Supp.. 
1973).

On the other hand some statutes— for exam ple, those in New Jersey, N.J.S.A. tit. 
2A : 15-5.3 (Supp. 1975), and N orth  D akota, N .D . C e n t. C o d e  tit. 32-38-01 ( I9 6 0 )— 
have specifically preserved the "entire” liability rule.

55. Civil Liability A -t 1961, 1961 Acts o f the Oireachtas c. 41, § 38, a t 1403. 
Tho idea was first suggested by C. G r e c o h y, L egisiative L oss D istiuuution jn N egli­

g e n c e  A c t i o n 77-79 (1936), the first systematic (A m erican) study o f contribution 
am ong tortfeasors nnd comparative negligence. I t  corresponds substantially to the rule 
applicable where one o f more than two defendants is insolvent: thus, if A ,  w ithout fault, 
is injured by B, C, and D, nnd I)  is insolvent, the shares of B  and C  a re  ratably in­
creased lo absorb D ’s portion. R e s t a t e m e n t  o f  R estitution § 85, comment h  at 384; 
64 A.L.K. 224; W illiams, supra note 37, § 48. This is probably also tho California 
rule. (Tucker v. Nicholson, 12 Cal. 2d 427, 433-34, 84 P.2d 1045, 1049 (1938).) It 
is expressly incorporated in section 3 (c ) of the model statute, proposed by llraun, 
Contribution: A  Fresh Look, 50 C alif. S t. B.J. 166 (1975) [hereinafter cited as Braun].

Analogous distribution also appears to be the belter rule in 50 percent jurisdictions 
in order to spread the share of a defendant w ho is excused. Suppose P  is 20 percent 
nt fault, D a 40 percent, D 2 30 percent, and Da 10 percent. P cannot recover from  D3, 
whose share is spread proportionately umong P, D lf and D... Hence, P ’s share becomes 
20 /90 , D j’s 40 /90, and 11,'s 30/90. Com m ent, Comparative Negligence anil Compara­
tive Contribution in  M aine: The N eed  jo r  Guidelines, 24 M e. L. R e v. 243, 246-48 
(1972).

56. The 1939 version of the U niform  Contribution Act, in H a n d h o o k  o p  t h e  
N a tT. C o n p . o f  C o m m , o n  U n i f o r m  Sta t e La w s  244 (1939), provided, as an alterna­
tive to pro  ra ta  shares, unequal division "when there is such n disproportion o f fault 
am ong joint tortfeasors as to render inequitable nn equal dir'ribufion . . . Arkansas, 
Delaware, Hawaii, South D akota and U tah adopted tha t alternative. A r k . Svat. A n n .

5 34-1002 (1962); D e l . C o d e A n n . tit. 10, § 6302 (1974); H awaii R e v. St a t. 9 663-
12 (Supp. 1974); S.D. C o m p . L a w s  A n n . § 15-8-15 (1967); U t a h C odp. A n n . § 78- 
27-34 (1975). Idaho, M innesota, New Jersey, N o rth  D akota and Texas adopted “pure" 
comparative contribution nt the same time and in the sam e statutes as com parative neg­
ligence. The latter is also the British rule and  is followed in most of tiio rest o f the 
world.
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equal division.67 That rule is, of course, based on a theory of causation, 
in contrast to compara;'./e negligence, which is based on fault. This 
incompatibility results in an indefensible allocation of shares, especially 
where more than one participant in the accident suffers damages and 
cross-claims are made.

If (to revert to the previous illustration) A, 30 percent at fault, had 
recovered 70 percent from C, contribution in equal shares would allow 
C  to recover from B only 35 percent rather than 50 percent, B’s share of 
the total fault for the accident Just, as in this example, C would in the 
end shoulder an excessive share, B would escape with less than his 
proper share if A  had executed judgment against him (in which event 
he could have recovered 35 percent from C, 15 percent more than his 
due).

The position in California in these respects is obscure but not 
beyond redemption by bold and imaginative judicial statecraft. The 
stumbling block is the state Contribution Act,68 reluctantly enacted in 
1958, which permits contribution only between tortfeasors liable under 
a joint judgment and prescribes the rule of equal division. The Act still 
leaves it entirely to the whim of a plaintiff how the burden as between 
several tortfeasors is to be borne, since he may choose to sue only one of 
them to judgment and that oue cannot even (as in Michigan60) implead 
the other(s) for contribution.00 IIow can this statutory scheme be 
brought into harmony with the new rule of comparative negligence?

The most obvious and best method would, of course, be to legislate 
“comparative contribution,” contribution in proportion to the parties’ 
negligence.01 Failing that, there is, fortunately, ample precedent even 
for a judicial initiative on a broad front. In minor key is the Wisconsin 
story, which underscores the tie between comparative negligence and 
contribution. Wisconsin had judicially developed a rule of contribution 
in equal shares before adopting a comparative negligence statute in 
1931. In Biehki v. Schulze,02 however, the Wisconsin Supreme Court

57. Section 2 (a ) specifically directs th a t the parties' “relative degrees o f fault shall 
not be considered.” 12 U nip. L\w s  A n n . 63 (1975).

58. C a l . C o d e  C iv. T r o . §9 875-80 (W est 1975).
59. T h is was expressly authorized by M ich. C o m p . L a w  A n n . § 600.2925 (1974) 

[the M ichigan Contribution Act]. Since 1974 the requirem ent of n joint judgm ent lias 
been dropped. Id.

60. Fox v. Western New Y ork M otor Lines, 257 N .Y . 305, 178 N.E. 289 (1931) 
(construing a statute identical to  California's). Comm ent, Joint Tortfeasors: leg isla ­
tive Changes in the Rules Regarding Releases and Contribution, 9 H ast. L.L 180, 188- 
89 (19 58). T he effect o f the jo in t judgm ent rule on C ’s share of liability is considered 
at note 74 infra.

61. See note 56 supra.
62. 16 Wis. 2d 1, 114 N.W .2d 105 (1962). M aine followed the same course in 

Packard v. W hitten, 274 A.2d 169 (M e. 1971); and so did the T hird  C ircuit for the
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reversed its earlier position and substituted a rule of contribution in 
accordance with the tortfeasors’ shares of fault (“comparative contribu­
tion”), partly in recognition of its greater fairness, but partly also in 
deference to the comparative negligence rule. Admittedly, the court 
could have pretended a deference to the legislative preference—and it 
was in any event merely reversing a prior judicially created doctriner'3— 
but it felt and respouded to the need for harmonization of the two 
regimes.

A  much bolder assault was mounted by the New York Court of 
Appeals in Dole v. Dow Chemical Co.ei Here the plaintiffs husband, 
employed by Urban, was overcome by poisonous fumes while fumigat­
ing a storage bin with a chemical supplied by the defendant. The 
plaintiffs wrongful death action against the defendant’s alleged negli­
gence in not properly labeling the fumigant so as to warn users; the 
defendants cross-complained against Urban, seeking an indemnity'(if 
held liable) for its negligence in failing to follow instructions on the 
label and thus contributing to its employee’s death. The difficulty 
facing Dow in its third-party complaint was that the New York contri­
bution statute, like the Californian, authorizes contribution only be­
tween tortfeasors held liable in a joint judgment—here joint judgment 
w?s precluded by the immunity provision of the New York Workmen’s 
Compensation Act,cr> barring tort recovery against an employer “on 
account of such injury or death.” Still, according to a widely accepted 
construction, this immunity does not protect against claims for indemni­
ty (as distinct from contribution) on the sophistical ground that in­
demnity is based not on the personal injury cause of action, but on the 
relation between indemnitor and indemnitee (here supplier and user of 
the harmful product). Unfortunately, Dow’s indemnity claim seemed 
jeopardized by the requirement that the claimant’s negligence must have

Virgin Islands, in Goines v. Brodhurst, 394 F .2d 465 (3d Cir. 1967), and the Seventh 
Circuit as the federal rule fo r m id-air collisions in federal airspace in K ohr v. Allegheny 
Airlines, 504 F.2d 400 (7th Cir. 1974). In addition, com parative fau lt recently replaced 
the ‘‘equal division" rule fo r property dam age in m aritim e collisions, in United States 
v. Reliable T ransfer Co., Inc., 421 U.S. 397 (1975), thereby bringing th a t rule in line 
with the rule fo r personal injury under the Jones Act, 46 U.S.C. § 6S8 (1970), and the 
D eath  on the High Seas Act, 46 U.S.C. §3 761-68 (1970), nnd the Brussels M aritime 
Convention of 1910, 37 Stat. 1658, T S  756 (M arch 1, 1913) (concerning collisions be­
tween vessels).

63. In Wisconsin, contribution had been judicially crented in 1918 (Ellis v. Chi­
cago & N.W. Ry., 167 Wis. 392, 167 N.W. 1048 (1 9 1 8 )), but com parative negligence 
was introduced by statute in 1931.

64. 30 N .Y .2d 143, 282 N .E .2J 288, 331 N .Y .S.2J 382 (15 72), noted in  53 
A .L .R .3J 175. Dole has been the subject of a  great deal of law  review comment. See, 
e.g., 58 C o r n e l l  L.Q. 602 (1973); 42 N.Y.U.L. R e v. 815 (1972); 24 Sy r . L. R e v. 462- 
70, 551-56 (1973).

65. N.Y. W o r k m e n’s C o m p . L aw  5 29 (4 ) (M cKinney 1965).
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been “passive” and the indemnitor’s “active.” However, undaunted the 
court of appeals invented a form of “partial indemnity” for those, like 
Dow, who could not hope to satisfy that exacting requirement: the court 
created an indemnity with the remarkable attribute of allowing recovery 
which, though not a full recovery, was apportioned to the respective 
degrees of fault of the parties. In thus denying Urban’s motion to 
dismiss Dow’s third-party complaint, the court flouted at least three 
statutory rules: (1) it countenanced contribution under the false label of 
“indemnity” in violation of the Contribution Act’s requirement of a joint 
judgment;08 (2) such contribution was to be apportioned to the parties’ 
shares of responsibility, in violation of the Contribution Act’s require­
ment of equal division; and (3) it gave the go-by to the immunity 
provision of the New York Workmen’s Compensation Act by enlarging 
the court-created exception for indemnity by brazenly mislabeling con­
tribution “partial indemnity."

While this tour de force probably has no equal even in an era thi t 
has become accustomed to cynical manipulation of language in public 
life,67 far less in the way of violence to the statutory norm is needed in 
the California context. For the only statutory rule requiring judicial 
qualification is the equal division rule of the California contribution 
statute08 in a situation obviously uncontemplated at the time of its 
enactment: the situation where the plaintiff also bears a share of respon­
sibility’ and has become entitled to an apportioned award.00 Better still,

66. N.Y. Civ. P r a c. L a w  R ul e s § 1401 (M cKinney 1963).
67. The D ole  court was justified in drawing attention to occasional distortions of 

the “active-passive" criterion by some courts, but was less than fr in k  in interpreting these 
distortions “as an attem pt a t realignment of the ru le"). The courts that distorted the 
criterion were operating against the background of the unraform ed common law rule 
against contribution and understood th a t indemnity m eant a complete shifting of the 
loss. By contrast, the Dole court was faced with a contribution statute and laid an axe 
to  the uniform ly understood distinction between contribution (sharing) and indemnity 
(sh ifting). The "active-passive" criterion is discussed in Note, Contribution unci in ­
dem nity in California, 57 C alif. L. R e v. 490 (1969), commenting especially on United 
Airlines v. W iener, 355 F.2d 379 (9th Cir. 1964).

N o r is H errero v. Atkinson, 227 Cal. App. 2d 69, 38 Cal. Rptr. 490 (1st Dist. 
1964) a  case where the court "although using the language o f indemnity, . . . actually 
applied the principles o f equitable contribution, quite like the partial indemnification o r 
com parative negligence o f Dole." Braun, supra note 55, at 202. Jlcrrero shifted the 
whole loss caused by the malpractice from  the tortfeasor to  the negligent physician, 
while Dole  shared it between "indem nitor" and "indem nitee." The first was therefore 
a case of true indemnity fo r a divisible p a rt of the loss, the second n case of contribution, 
the sharing of an  indivisible loss. C f. N iles v. City of San Rafael, 42 Cal. App. 3d 
23 0,116 Cal. Rptr. 733 (1st Dist. 1974).

T he snucincss of D ole  is all the m ore difficult to reconcile with the sam e court’s 
cautious refusal only 1 year later in Cudling v. Paglia, 32 N .Y.2d 330, 298 N .E .2d 622, 
345 N .Y .S.2J 461 (1973) to  extend apportionm ent to contributory negligence, a context 
in which the legislature had largely withheld its voice.

68. C a l. C o d e  C iv. P r o . 55 875-80 (W est Supp. 1975).
69. Thus Sen. Grunsky’s bill, Calif. S.U. 494, 1975-76 Reg. Scss., would mandate
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oE course, would be a general abrogation of the equal division rule, but 
that reform would be widely regarded as falling more properly to the 
province of the legislature. A  model bill along those lines has (once 
again) been recently proposed.70

A  final option for accomplishing a correct distribution of shares 
that would altogether sidestep the problem of contribution is to abandon 
the “entire liability” rule, previously considered. Limiting P’s claim to 
only Di’s apportioned share would thus solve not only the problem of 
Da’s insolvency but also the problem posed either by a “no contribu­
tion” rule71 or, as in California, by a pro rata contribution rule. This 
solution would not be ideal, since it would apportion shares on the 
principle of fault when the plaintiff was contributorily negligent but 
would still apportion shares on the pro rata principle when he was not. 
But it has two attractions: first, the incongruity is less obvious, and 
second, this solution could be imposed more easily by the courts since it 
would involve a modification merely of the judicially created “entire 
liability” rule instead of the statutory pro rata rule of contribution.

2. The Absent Tortfeasor. Another problem connected with mul­
tiple parties, which the Li court identified as deserving the most serious 
future consideration, arises when all responsible parties are not brought 
before the court. As Justice Sullivan observed, “[i]t may be difficult 
for the jury to evaluate relative fault in such circumstances, and to 
compound this difficulty such an evaluation would not be res judicata in 
a subsequent suit against the absent wrongdoer.”72

Fortunately, the virtual absence of case law from other jurisdictions 
(including the British Commonwealth) suggests that the problem’s 
theoretical difficulty is not matched by its practical importance. The

apportionm ent am ong defendants in accorduuce with their negligence "w hen a  judg­
m ent is rendered against more than one defendant in any such action.” “Such action" 
seems to refer to an action in which a  plaintiff’s recovery is reduced by reason of his 
contributory negligence.

A m ore general measure would require apportionm ent in all contribution claims, as 
in  U tah. See note 55 supra.

T he V erm ont court ia  H oward v. Spafford, —  Vt. — , 321 A.2d 75 (1974) refused 
to follow Dole and perm it contributions am ong tortfeasors in any form  despite the enact­
m ent o f a  com parative negligence statute.

70. liraun, supra  note 55. F o r earlier recommendations see Notes, Contribution 
am i Indem nity in California, 57 C a u p . L. R ev. 490 (1969) and Joint Tortfeasors: Leg­
islative Changes in the Rules Regarding Releases and Contribution, 9 H a s t. L.J. ISO 
(1958). A s already noted, U tah introduced unequal apportionm ent sim ultaneously for 
contributory negligence and contribution. T hode, Comparative Negligence, Contribu­
tion am ong Tortfeasors and the Effect  of  a Release— a Triple Play by the Utah Legis­
lature, 1973 U t a h L. R e v. 406 [hereinafter cited as Thode).

71. This solution is therefore preferred fo r F lorida by Tim m ons & Silvis, Pure 
Comparative Negligence in Florida: A  N ew  Adventure in the Com m on Low , 28 U. op 
M iami L. R e v. 737, 77S-87 (1974).

72. 13 Cal. 3d a t 823,532 P.2d a t 1240, t ! 9  Cal. Rptr. a t 872.
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Appeal from the Superior Court of the State of Alaska, 
First Judicial District, Juneau,

Victor D. Carlson, Judge.

Appearances: M. T. Thomas and W. G. Ruddy, Juneau,
for Appellant. Allen T. Compton, Juneau, for 
Appellee.

Before: Rabinowitz, Chief Justice, Connor, Erwin and
Boochever, Justices. [Burke, Justice, not 
participating.]

CONNOR, Justice.

This appeal and cross-appeal result from a superior 

court ruling which denied any recovery to two wrongful death 

claimants.

We must decide whether the trial court erred in 

finding that the negligence of the State of Alaska caused 

the accident which took the decedents' lives. Additionally, 

we must decide whether the trial court erred in finding that 

the decedents' own negligence also contributed tc their 

demise. Finally, if the court below did not err with regard 

to its findings of fact, we must determine whether the 

doctrine of contributory negligence should continue to 

operate as a complete bar to all recovery in cases of this 

type.

I.

The decedents, Ronald Lindley and Donald Kaatz, 

were employed by the Burgess Construction Company in early 

December 1970. At that time the company was working on a 

project in Wrangell, Alaska. The project required gravel,
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w h i c h  t h e  c o m p a n y  c u s t o m a r i l y  o b t a i n e d  f r o m  R e i d ' s  g r a v e l  pit,

l o c a t e d  t h r e e  m i l e s  s o u t h  of P e t e r s b u r g ,  A l a s k a ,  ju s t  off the

/•
M i t k o f  Hig h w a y .

In o r d e r  to t r a n s p o r t  the g r a v e l  f r o m  the P e t e r s b u r g  

a r e a  to W r a n g e l l ,  the f o l l o w i n g  p r o c e d u r e  w a s  u s u a l l y  u t i l i z e d .  

D o n a l d  Kaatz, h a v i n g  t a k e n  u p  t e m p o r a r y  r e s i d e n c e  in the 

t o w n  of P e t e r s b u r g ,  r e a d i e d  the g r a v e l  at t h e  p i t  for t r a n s­

p o r t a t i o n  to W r a n g e l l .  P e r i o d i c a l l y ,  t h e  B u r g e s s  C o n s t r u c t i o n  

C o m p a n y  w o u l d  s e n d  a b a r g e  up the W r a n g e l l  N a r r o w s  to P e t e r s b u r g .  

B e f o r e  l e a v i n g  W r a n g e l l ,  the c o m p a n y  w o u l d  p l a c e  a f r o n t - e n d  

l o a d e r  o n  the barge. R o n a l d  L i n d l e y ,  a n  e x p e r i e n c e d  o p e r a t o r  

of  f r o n t - e n d  loaders, w o u l d  a c c o m p a n y  the v e s s e l  to the 

P e t e r s b u r g  b a r g e  dock, l o c a t e d  a p p r o x i m a t e l y  four m i l e s  

s o u t h  o f  town.

K a a t z  w o u l d  m e e t  the b a r g e  at the d o c k  and, t o g e t h e r  

w i t h  Mr. L o n n i e  Dreka, w h o  s u p e r v i s e d  the o p e r a t i o n ,  he 

w o u l d  h e l p  to p r e p a r e  the b a r g e  to c a r r y  the g r a v e l  b a c k  to 

W r a n g e l l .  W h e n  t h i s  w a s  done, K a a t z  a n d  D r e k a  w o u l d  d r i v e  

Kaatz' p i c k u p  t r u c k  a l o n g  the M i t k o f  H i g h w a y  to t h e  g r a v e l  

pit, w h i c h  w a s  o n e  m i l e  n o r t h  of  the b a r g e  dock. L i n d l e y  

w o u l d  f o l low, d r i v i n g  the f r o n t - e n d  loader.

W h e n  the m e n  r e a c h e d  the g r a v e l  pit, L i n d l e y  w o u l d  

u s e  the l o a d e r  t o  fill a t r u c k  w i t h  g r a v e l .  T h e  v e h i c l e  w a s  

t h e n  d r i v e n  b a c k  to the b a r g e  dock, w h e r e  t h e  g r a v e l  w a s  

p l a c e d  o n t o  t h e  v e s s e l ,  a l o n g  w i t h  t h e  f r o n t - e n d  loader.

D r e k a  a n d  L i n d l e y  then w o u l d  a c c o m p a n y  the b a r g e  b a c k  to
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Wrangell and unload it. Kaatz would return to his chores in

*
and around Petersburg.

On the evening of December 9, 1970, the barge 

arrived at the Petersburg dock around 7:00 p.m. Kaatz met 

the barge when it arrived. Lindley, Dreka and the front-end
i

loader were on board. The weather was overcast, with 

intermittent rain and drizzle. The temperature throughout 

the day had hovered in the mid to low thirties.

On this particular evening Ronald Lindley did not 

wait for Dreka to finish preparing the barge for loading. 

Instead, he and Kaatz set out together in the front-end 

loader, headed north towards the gravel pit. When the 

balloon-tired vehicle had traveled approximately half of the 

one mile distance from the barge dock to the gravel pit, it 

began to descend a slight grade on the Mitkof Highway. At the 

base of the grade, the road turned to the right. The vehicle 

did not reach that curve because, as the loader descended the 

grade, it toppled off the side of the northbound lane over an 

embankment. Lindley and Kaatz were both killed.

The widows of these men each brought wrongful death 

actions against the Skate of Alaska. They alleged that the 

state was negligent in that it had failed to adequately 

maintain the icy road, so that it would be safe for vehicular 

traffic. Judge Victor D. Carlson tried the case and rendered 

a verdict for the defendants. In doing so, he specifically 

concluded that "[t]he negligence of the State of Alaska

-4 -



[was] a cause of the death of Messrs. Lindley and Kaatz."

However, he also found that the icy and very slippery condition

of the Mitkof Highway on the evening of December 9, 1970,

"was known to Mr. Kaatz before he climbed into the cab of

the loader and it became known to Mr. Lindley immediately

when the vehicle proceeded onto the highway." In addition,

he found that it was "unreasonable for any person experienced

with a front-end loader to operate such a vehicle on the

highway" under those conditions. He thus concluded that the

contributory negligence of the decedents was a complete defense

1/
to their claims.

The appellants contend that Judge Carlson clearly 

erred in finding that the decedents' conduct constituted 

contributory negligence. Alternatively, they urge us 

to abandon the doctrine of contributory negligence and adopt 

a "pure" comparative negligence formula instead.

The state, in its cross appeal, contends that the 

court erred in finding that it was negligent in its maintenance 

of the road and that such negligence caused the deaths of 

Lindley and Kaatz. The state also argues that Judge Carlson 

did not err in finding that the decedents were negligent and 

urges us not to abandon the doctrine of contributory negligence

1/ Judge Carlson indicated on the record that he did not favor 
the doctrine of contributory negligence, but was constrained by 
precedent to apply it.
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in favor of comparative negligence. The record presented in 

this case requires us to address each of the contentions that 

has been raised.

II.

We shall begin our analysis by determining whether

the trial court erred in finding that negligence on the part

of both the state and the decedents caused the accident. At

the outset it is useful to restate the standard for review of

judge-tried cases in which all pertinent claims of error are

predicated on an assertion of insufficient evidence. In Alaska

Foods Inc., v. American Manufacturer's Mutual Insurance Co., 482

P.2d 042, 848 (Alaska 1971), we stated:

"The rule is this: Under Civil Rule 52(a) we
shall not set aside the finding of fact of a 
trial judge unless it is clearly erroneous. A 
finding is clearly erroneous when, although there 
may be evidence to support it, we are left with 
the definite and firm conviction on the entire 
record that a mistake has been committed.

This rule applies to any finding, re­
gardless of the nature of the evidence upon 
which it is based. The only difference between 
our review of findings based on oral testimony, 
and. those based on documentary evidence or un­
disputed facts, is that in the former case we 
must pay some deference to the trial judge-s 
assessment of the credibility of witnesses, 
whereas in the latter case we need not. It is 
because of the deference we pay to the trial 
judge's assessment of credibility of witnesses 
where there is oral testimony that we have 
characterized our scope of review in cases where 
there is no oral testimony as being a 'broader' 
type of review. Even in the latter situation, 
clear error must appear under the rule v/e apply.

-6-



The clearly erroneous standard, as we apply 
it, means something more than merely showing it 
is more probable than not that the trial judge 
was mistaken. We must be convinced, in a definite 
and firm way, that a mistake has been committed.
We must be well persuaded by the party seeking to 
set aside the trial judge's findings before we 
will hold he was wrong." (footnotes omitted) 2/

With this standard in mind, we turn to the factual issues in

this case.

The state, in its cross appeal, contends that its

highway maintenance crew was not negligent in having failed

to sand the Mitkof Highway before the accident occurred.

In State v^ Abbott, 498 P.2d 712 (Alaska 1972), we

held that the state has a duty to exercise reasonable care
3/

to maintain Alaska's highways in safe condition. That duty 

certainly extends to hazards created by ice and snow.

A breach of this duty of care occurs whenever lack 

of reasonable road maintenance exposes a person to an unreason­

able risk of harm. In Abbott we stated:

"In order for a plaintiff to show that the state 
exposed him to an unreasonable risk of harm he
would have to demonstrate that the likelihood and
gravity of the harm threatened outweighed the
utility of the state's conduct and the burden
on the state for removing the danger. In making 
that determination in the case at bar, all of the 
following factors would be relevant: whether the
state had notice of the dangerous condition, the 
length of time the ice and snow had been on the 
highway, the availability of men and equipment,

2/ Accord, Ficke v. Alaska Airlines, 524 P.2d 271, 274 (Alaska 1974). 

3/ See also State v. I'Anson, 529 P.2d 188, 193-94 (Alaska 1974).
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a n d  t h e  a m o u n t  o f  t r a f f i c  o n  the h i g h w a y . "
498 P . 2d a t  725. ( f o o t n o t e s  o m i t t e d ,  e m p h a s i s  
in o r i g i n a l )

In the p r e s e n t  c ase, t h e  e v i d e n c e  c l e a r l y  s u p p o r t s  

a f i n d i n g  o f  n e g l i g e n c e  o n  t h e  s t a t e ' s  part.

E v i d e n c e  a t  t r i a l  e s t a b l i s h e d  t h a t  by 6:00 p.m. 

o n  the d a t e  of  the a c c i d e n t ,  t h e  s t a t e  h a d  b o t h  a c t u a l  a n d  

c o n s t r u c t i v e  n o t i c e  r e g a r d i n g  the d a n g e r o u s  c o n d i t i o n  of 

t h e  h i g h w a y .  F o r  e x a m p l e ,  t e s t i m o n y  e s t a b l i s h e d  t h a t  by

n o o n  t h e  ro a d  w a s  d a n g e r o u s ,  a n d  th a t  by 5:00 p.m. it w a s

e x t r e m e l y  d a n g e r o u s ,  the w o r s t  t h a t  s o m e  P e t e r s b u r g  o b s e r v e r s  

h a d  e v e r  seen. In a d e p o s i t i o n ,  the s c h o o l  b u s  d r i v e r  s t a t e d  

th e  he h a d  a l e r t e d  s c h o o l  a u t h o r i t i e s  of the d a n g e r o u s  r o a d  

c o n d i t i o n s  in m i d - a f t e r n o o n .  Indeed, the s t a t e ' s  r o a d  m a i n t e n­

an c e  f o r e m a n  in P e t e r s b u r g ,  Mr. C e c i l  H. D o n a h u e ,  c o n c e d e d  th a t  

he  d r o v e  the r o a d  b e t w e e n  5:00 a i d  6:00 p . m., a n d  he  k n e w  t h e n  

t h a t  t h e  r o a d  " p r o b a b l y  d i d  n e e d  s a n d i n g . "  N o t i c e  to D o n a h u e

v/as n o t i c e  to the s t a t e  in t h e s e  c i r c u m s t a n c e s .

T h e  a c c i d e n t  o c c u r r e d  a t  a p p r o x i m a t e l y  8:00 p.m. By

t h a t  t i m e  the ro a d  h a d  b e e n  in a bad c o n d i t i o n  for m a n y  ho u r s .

S i n c e  t h e  h i g h w a y  m a i n t e n a n c e  f a c i l i t y  w a s  o n l y  a b o u t  o n e  m i l e

f r o m  w h e r e  the a c c i d e n t  t o o k  place, time, in c o n j u n c t i o n  w i t h

l o g i s t i c s ,  w o u l d  n o t  h a v e  b e e n  a b a r r i e r  to s a n d i n g  the road.

N e v e r t h e l e s s ,  the s t a t e  d i d  n o t  b e g i n  s a n d i n g  u n t i l  a f t e r  the 

1/
a c c i d e n t .

1 /  C o m p a r e  T e t r e a u l t  v. State, 269 N . Y . S . 2d 812 (Ct. Cl. 1966), 
w h e r e  t h e  s t a t e  b e g a n  s a n d i n g  1/2 h o u r  a f t e r  it b e c a m e  a w a r e  o f



R e g a r d i n g  the a v a i l a b i l i t y  of  m e n  a n d  e q u i p m e n t ,

s u f f i c e  it to say t h a t  s h o r t l y  a f t e r  the a c c i d e n t ,  the r o a d
5/

in f a c t  w a s  sanded.

4. (Cont'd.)

t h e  icy c o n d i t i o n s .  T h e  c o u r t  f o u n d  th a t  the s t a t e  w a s  not 
n e g l i g e n t ,  d e s p i t e  its f a i l u r e  to r e a c h  a n d  s a n d  t h a t  p o r t i o n  of 
t h e  h i g h w a y  w h e r e  t h e  a c c i d e n t  o c c u r r e d .

5 /  T h i s  do e s  n o t  m e a n  t h a t  p r o o f  of s u b s e q u e n t  r e p a i r s  is to be 
a d m i t t e d  as d i r e c t  e v i d e n c e  of n e g l i g e n c e .  Cf. O t i s  E l e v a t o r  Co. 
v. M c L a n e y ,  406 P . 2d 7, 15 (Alaska 1965); G u n s o l u s  v. C i t y  of
F a i r b a n k s ,  391 P . 2d 13, 14 (Alaska 1964); C i t y  o f  A n c h o r a g e  v.
S t e w a r d ,  374 P . 2d 737, 7 3 9 - 4 0  (Alaska 1962). R a t h e r ,  A l a s k a ' s  
p o s i t i o n  on t h i s  m a t t e r  c o m p o r t s  w i t h  the F e d e r a l  R u l e  o f  
E v i d e n c e  407, w h i c h  p r o v i d e s :

"When, a f t e r  an event, m e a s u r e s  a r e  t a k e n  
w h i c h ,  if t a k e n  p r e v i o u s l y ,  w o u l d  h a v e  m a d e  
the e v e n t  l e s s  l i k e l y  to occur, e v i d e n c e  of 
the s u b s e q u e n t  m w a s u r e s  is n o t  a d m i s s i b l e  to 
p r o v e  n e g l i g e n c e  or  c u l p a b l e  c o n d u c t  in c o n­
n e c t i o n  w i t h  the event. T h i s  r u l e  d o e s  not
r e q u i r e  t h e  e x c l u s i o n  o f  e v i d e n c e  of s u b s e q u e n t  
m e a s u r e s  w h e n  o f f e r e d  for a n o t h e r  p u r p o s e ,  s u c h  
as p r o v i n g  o w n e r s h i p ,  c o n t r o l ,  o r  f e a s i b i l i t y  
of p r e c a u t i o n a r y  m e a s u r e s ,  if c o n t r o v e r t e d ,  o r  
i m p e a c h m e n t . ( e m p h a s i s  added)

S p e c i f i c a l l y ,  in S t a t e  v. A b b o t t ,  498 P . 2d 712, 725 (Ala s k a  1972), 
w e  h e l d  t h a t  " a v a i l a b i l i t y  o f  m e n  a n d  e q u i p m e n t "  is a r e l e v a n t  
f a c t o r  in d e t e r m i n i n g  w h e t h e r  la c k  o f  r o a d  m a i n t e n a n c e  e x p o s e d  
p l a i n t i f f  to an u n r e a s o n a b l e  r i s k  of harm. S u c h  e v i d e n c e  is 
c r u c i a l  in d e t e r m i n i n g  w h e t h e r  a d e f e n d a n t  c o u l d  h a v e  d o n e  
w h a t  p l a i n t i f f  is c l a i m i n g  s h o u l d  h a v e  b e e n  done.

T h e r e f o r e ,  the f a c t  t h a t  t h e  r o a d  m a i n t e n a n c e  c r e w  in t h e  
p r e s e n t  c a s e  d i d  s a n d  the M i t k o f  H i g h w a y  s h o r t l y  a f t e r  the 
a c c i d e n t  is a d m i s s i b l e  to p r o v e  t h a t  the r o a d  a l s o  c o u l d  h a v e  
b e e n  s a n d e d  b e f o r e  t h a t  time.



A s  to the a m o u n t  o f  t r a f f i c  o n  t h e  h i g h w a y ,  f o r e m a n

D o n a h u e  s t a t e d  t h a t  the a c c i d e n t  o c c u r r e d  o n  the "most 

h e a v i l y  t r a v e l e d "  p o r t i o n  o f  the M i t k o f  H i g h w a y .  O t h e r  

e v i d e n c e  e s t a b l i s h e d  that, e v e n  o n  t h a t  raw, n a s t y  night, 

n u m e r o u s  o t h e r  v e h i c l e s  w e r e  on  t h e  road.

F i n a l l y ,  w e  h a v e  h e l d  t h a t  a n  u n e x c u s e d  v i o l a t i o n  

of a d m i n i s t r a t i v e  r e g u l a t i o n s  m a y  be n e g l i g e n c e  i t s elf, or  

m a y  be r e l e v a n t  e v i d e n c e  b e a r i n g  o n  t h e  i s s u e  o f  n e g l i g e n t  

c o n d u c t .  F e r r e l l  v. B a x t e r , 484 P . 2d 250, 2 6 3 - 6 4  (Alaska 

1971). T h e  D e p a r t m e n t  of  H i g h w a y s  has a d o p t e d  c e r t a i n  " s t a n d a r d  

o p e r a t i n g  p r o c e d u r e s "  w i t h  r e g a r d  to h i g h w a y  m a i n t e n a n c e .

S.O . P .  4 3 0 1 - 0 6  p r o v i d e s  a t  p a g e  13:

" S a n d i n g  c r e w s  m u s t  b e  d i s p a t c h e d  a t  the f i r s t  
i n d i c a t i o n  t h a t  t r a f f i c  is h a v i n g  d i f f i c u l t y ,  
w i t h  p a r t i c u l a r  a t t e n t i o n  g i v e n  to i n t e r s e c t i o n s  
a n d  g r a d e s .  M a i n t e n a n c e  c r e w s  in o u t l y i n g  a r e a s  
m u s t  k e e p  s t e e p  g r a d e s  a n d  s h a r p  c u r v e s  w e l l  
s a n ded, w o r k i n g  o v e r t i m e  a n d  at n i g h t  if c o n d i t i o n s  
w a r r a n t .  M a i n t e n a n c e  f o r e m e n  m u s t  be a l e r t  
to th i s  c o n d i t i o n  a n d  p l a n  a c c o r d i n g l y ,  a n d  
e m p l o y e e s  s h o u l d  b e  i n s t r u c t e d  to r e p o r t  for 
d u t y  w h e n  i n c l e m e n t  w e a t h e r  t h r e a t e n s .  S a n d i n g  
o p e r a t i o n s  m u s t  c o n t i n u e  as long as c o n d i t i o n s  
w a r r a n t .  F i r s t  p r i o r i t y  s h o u l d  be  g i v e n  to hills, 
i n t e r s e c t i o n s  a n d  c u r v e s .  In t h e  v i c i n i t y  o f  
t h e  m o r e  p o p u l a t e d  ar e a s ,  s a n d i n g  c r e w s  s h o u l d  
b e  d i s p a t c h e d  in s u f f i c i e n t  t i m e  to  p r o v i d e  
p r o t e c t i o n  for t h e  e a r l y  m o r n i n g  a n d  e v e n i n g  
t r a f f i c  p r o c e e d i n g  to a n d  f r o m  w o r k  a n d  s c h o o l . "

C e r t a i n l y  the s p i rit, if n o t  t h e  l e t t e r  of t h i s  r e g u l a t i o n ,

w a s  n o t  c o m p l i e d  with. T h e  r e c o r d ,  as a w h o l e ,  s h o w s  no

c l e a r  e r r o r  w h a t e v e r  in J u d g e  C a r l s o n ' s  f i n d i n g  t h a t  the

s t a t e  w a s  n e g l i g e n t .
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T h e  s t a t e  a l s o  a r g u e s  t h a t  J u d g e  C a r l s o n  e r r e d  in 

f i n d i n g  t h a t  t h e  s t a t e ' s  n e g l i g e n c e  c a u s e d  t h e  f r o n t - e n d  

l o a d e r  to t o p p l e  o f f  the road. It c o n t e n d s  t h a t  the e v i d e n c e  

s h o w s  t h a t  the l o a d e r  w a s  s i m p l y  d r i v e n  off t h e  road. S i n c e  

t h e r e  is n o  i n d i c a t i o n  of  s l i p p i n g  or  s l i d i n g  p r i o r  to t h e  

v e h i c l e  f a l l i n g  o f f  t h e  road, t h e  s t a t e  s e e m i n g l y  r e a s o n s  t h a t  

the icy r o a d  c o n d i t i o n s  d i d  n o t  c a u s e  the a c c i d e n t .

H o w e v e r ,  a p p e l l a n t s  n e v e r  c o n t e n d e d  t h a t  the 

v e h i c l e  s l i d  o f f  t h e  road. T h e i r  t h e o r y  is t h a t  in o r d e r  to 

o b t a i n  t r a c t i o n  o n  a d o w n h i l l  g r a d e  w i t h  a r i g h t w a r d  t u r n  at 

t h e  end, the d r i v e r  o f  t h e  v e h i c l e  w a s  f o r c e d  to a l l o w  h i s  

r i g  to g o  i n t o  t h e  s n o w  b e r m  o n  t h e  s i d e  of t h e  road.

T h e  a c c i d e n t  o c c u r r e d  w h e n  t h e  b e r m  s u d d e n l y  a n d  u n p r e d i c t a b l y  

b r o k e  t h r o u g h  o r  r a n  out, c a u s i n g  the rig to t o p p l e  off.

A p p e l l a n t s  ca.ne f o r w a r d  w i t h  s e v e r a l  w i t n e s s e s  w h o  

h a d  e x t e n s i v e  e x p e r i e n c e  w i t h  o p e r a t i n g  h e a v y  e q u i p m e n t .

T h e y  t e s t i f i e d  t h a t  the d r i v e r  p r o b a b l y  h a d  d r i v e n  into the 

b e r m  to o b t a i n  t r a c t i o n ,  a n d  t h a t  t h i s  w a s  t h e  p r o p e r  and 

o n l y  r e c o u r s e  a v a i l a b l e ,  o n c e  t h e  v e h i c l e  s t a r t e d  d o w n  the 

i c y  gr a d e .  T o  o v e r c o m e  t h i s  s h o w i n g ,  the s t a t e  o f f e r e d  

h i g h l y  s p e c u l a t i v e  t e s t i m o n y  to t h e  e f f e c t  t h a t  the m e n  

m i g h t  h a v e  s i m p l y  d r i v e n  o f f  t h e  r o a d  d u r i n g  a m o m e n t  of 

i n a d v e r t e n c e .

In C i t y  of F a i r b a n k s  v. S c h a i b l e , 375 P . 2d 201,

204 (Alaska 1962) , w e  stat e d :
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"A m e r e  p o s s i b i l i t y  o f  c a u s a t i o n  is n o t  e n o u g h .  ' 
W h e n  t h e  m a t t e r  r e m a i n s  o n e  of  c o n j e c t u r e  . . . the 
t r i a l  c o u r t  m u s t  f i n d  a g a i n s t  the p a r t y  c a r r y i n g  the 
b u r d e n  of p r o o f . "

A p p e l l a n t s  p r o d u c e d  s u b s t a n t i a l  t e s t i m o n y  t e n d i n g  to s h o w  t h a t

d e c e d e n t s  w e r e  f o r c e d  t o  d r i v e  i n t o  the s n o w  b e r m  to o b t a i n

t r a c t i o n .  T h a t  t h e  v e h i c l e  d i d  n o t  l e a v e  t h e  m a i n  r o a d  b e f o r e

d e s c e n d i n g  the g r a d e  a l s o  s u b s t a n t i a t e s  t h i s  t h e o r y .  W e  f i n d

t h a t  n o  e r r o r  w a s  m a d e  in  t h e  r u l i n g  Lhat t h e  s t a t e ' s  n e g l i g e n c e

in f a i l i n g  to s a n d  t h e  r o a d  w a s  a c a u s e  o f  t h e  a c c i d e n t .

T u r n i n g  t o  t h e  c o n d u c t  o f  the d e c e d e n t s ,  a p p e l l a n t s

u r g e  t h a t  J u d g e  C a r l s o n  e r r e d  in f i n d i n g  t h a t  L i n d l e y  a n d

K a a t z  w e r e  a l s o  n e g l i g e n t  o n  t h e  n i g h t  o f  D e c e m b e r  9, 1970.

B e c a u s e  the f a c t s  s u r r o u n d i n g  the c o n d u c t  of e a c h  m a n  d i f f e r

s l i g h t l y ,  w e  w i l l  c o n s i d e r  e a c h  c a s e  s e p a r a t e l y .

W i t h  r e g a r d  to  R o n a l d  L i n d l e y ,  J u d g e  C a r l s o n  f o u n d

t h a t :

"22. T h e  c o n d i t i o n  of t h e  M i t k c "  g h w a y  . . . 
b e c a m e  k n o w n  to Mr. L i n d l e y  i m m e d i a t e±j w h e n  the 
v e h i c l e  p r o c e e d e d  o n t o  t h e  h i g h w a y .

23. T h e  c o n d i t i o n  of  t h e  M i t k o f  H i g h w a y  
o n  t h e  e v e n i n g  o f  D e c e m b e r  9, 1970 w a s  so s l i p p e r y  
t h a t  it w a s  u n r e a s o n a b l e  for a n y  p e r s o n  e x p e r i e n c e d  
w i t h  a f r o n t - e n d  l o a d e r  to  o p e r a t e  s u c h  a v e h i c l e  
o n  t h e  h i g h w a y  e x c e p t  in c a s e  o f  a n  e m e r g e n c y . "

H a v i n g  a p p a r e n t l y  d e t e r m i n e d  t h a t  L i n d l e y ' s  c o n d u c t  w a s  b o t h
6/

v o l u n t a r y  a n d  u n r e a s o n a b l e ,  the j u d g e  c o n c l u d e d  t h a t  

L i n d l e y ' s  o w n  n e g l i g e n c e  w a s  a c a u s e  o f  h i s  death.

6/ Cf. H a l e  v. O ' N e i l l ,  492 P . 2d 101, 103 (Alaska 1971); 
Y o u n g  v. S t a t e ,  491 P . 2d 122, 1 2 4 - 2 5  (Alaska 1971).



It is w e l l  e s t a b l i s h e d  t h a t  k n o w i n g l y  c r o s s i n g  icy

t e r r a i n  in a n d  o f  i t s e l f  d o e s  n o t  c o n s t i t u t e  n e g l i g e n t  
7/

c o n d u c t .  On  t h e  o t h e r  h and, w e  h a v e  o f t e n  i n t i m a t e d  t h a t

k n o w i n g  o r  h a v i n g  r e a s o n  t o  k n o w  o f  s u c h  a d a n g e r o u s  c o n d i t i o n

is a m i n i m u m  p r e r e q u i s i t e  to e s t a b l i s h i n g  n e g l i g e n c e  on  t h e  p a r t
8/

o f  a p l a i n t i f f .  In R o n a l d  L i n d l e y ' s  c a s e  w e  m u s t  a t t e m p t  to

d e t e r m i n e  w h e t h e r  it  w a s  u n r e a s o n a b l e  to i n f e r  t h a t  he k n e w  o r

s h o u l d  h a v e  k n o w n  o f  t h e  M i t k o f  H i g h w a y ' s  icy c o n d i t i o n
9/

i m m e d i a t e l y  u p o n  e n t e r i n g  i n t o  it.

O u r  r e v i e w  o f  t h e  r e c o r d  s u g g e s t s  that, in c o n c l u d i n g  

t h a t  L i n d l e y  w a s  a w a r e  o f  t h e  r o a d ' s  c n d i t i o n  i m m e d i a t e l y  

u p o n  e n t e r i n g  o n t o  it, J u d g e  C a r l s o n  a p p a r e n t l y  i n f e r r e d  

k n o w l e d g e  b a s e d  on  t h e  t e s t i m o n y  o f  w i t n e s s e s  w h o  s t a t e d  

t h a t  t h e  r o a d  g e n e r a l l y  w a s  v e r y  icy by  late a f t e r n o o n .

H o w e v e r ,  the o n l y  d i r e c t  t e s t i m o n y  r e g a r d i n g  the c o n d i t i o n  

of the r o a d  i m m e d i a t e l y  in f r o n t  o f  the b a r g e  d o c k  s u p p o r t s

7/ K r e m e r  v. C a r r ' s  F o o d  C e n t e r ,  Inc., 462 P . 2d 747, 752 (Alaska 
1969); C u m m i n s  v. K i n g  & Sons, 453 P . 2d 465, 467 (Alaska 1969); 
H a l e  v. C i t y  of A n c h o r a g e ,  389 P . 2d 434, 436 (Alaska 1964); 
P e t e r s o n  v. Lang, 58 N . W . 2d 609, 612 (Minn. 1953).

8/ S e e  R o a c h  v. B e n s o n ,  503 P . 2d 1392, 1394 (Alaska 1972);
C u m m i n s  v. K i n g  & Sons, 453 P . 2d 465, 467 ( A l aska 1969);
S a s l o w  v. R e x f o r d ,  395 P . 2d 36, 41 (Alaska 1964); H a l e  v.
C i t y  of  A n c h o r a g e ,  389 P . 2d 434, 436 (Alaska 1962).

9/ N o t h i n g  in J u d g e  C a r l s o n ' s  f i n d i n g s  o r  in a n y  of the 
b r i e f s  o n  r e c o r d  s u g g e s t s  t h a t  L i n d l e y  h a d  a n y  k n o w l e d g e  of 
t h e  r o a d ' s  c o n d i t i o n  p r i o r  to g o i n g  o n t o  it. N o r  is it 
l i k e l y  t h a t  he  w o u l d  h a v e  h a d  s u c h  p r i o r  k n o w l e d g e  s i n c e  he 
d i d  n o t  live in P e t e r s b u r g ,  a n d  h a d  a r r i v e d  at the b a r g e  
d o c k  o n l y  s h o r t l y  b e f o r e  t h e  a c c i d e n t  o c c u r r e d .
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t h e  c o n c l u s i o n  t h a t  L i n d l e y  w o u l d  n o t  h a v e  r e a l i z e d  the 

h a z a r d o u s  c o n d i t i o n  u n t i l  it w a s  too late to d o  a n y t h i n g  

a b o u t  it, i.e. , a f t e r  t h e  l o a d e r  s t a r t e d  d o w n  the g r a d e ,  

o n e - h a l f  m i l e  f r o m  the b a r g e  dock.

Mr. Dr e k a ,  w h o  w a s  s u p e r v i s i n g  t h e  m e n  t h a t  

n i g h t d r o v e  h i s  truck, w i t h o u t  c h a ins, to the c r a s h  scene.

H e  d i d  n o t  r e c a l l  h a v i n g  a n y  p r o b l e m  d r i v i n g  to the scene. 

A d d i t i o n a l l y ,  a l o c a l  r e s i d e n t  t e s t i f i e d  t h a t  the r o a d  

c o n d i t i o n s  v a r i e d  f r o m  o n e  s p o t  to a n o t h e r ,  a n d  t h a t  the 

a r e a  a c r o s s  f r o m  t h e  b a r g e  l a n d i n g  w a s n ' t  a l w a y s  as b a d  as 

o t h e r  spotr> o n  the road. F i n a l l y ,  t h e r e  w a s  no e v i d e n c e  t h a t  

t h e  l o a d e r  e n c o u n t e r e d  a n y  d i f f i c u l t y  p r i o r  to r e a c h i n g  the 

d o w n h i l l  grade.

T h e r e  is n o t h i n g  in t h e  r e c o r d  to s u g g e s t  t h a t  it 

is p e r  se u n r e a s o n a b l e  to d r i v e  a f r o n t - e n d  l o a d e r  o n  e i t h e r  

s n o w y  o r  w e t  roads. A l t h o u g h  s u c h  a v e h i c l e  h a s  a p r o p e n s i t y  

for i n s t a b i l i t y  on icy roads, e v e r y  w i t n e s s  w i t h  e x p e r i e n c e  

o n  h e a v y  e q u i p m e n t  had d r i v e n  s i m i l a r  e q u i p m e n t  in i n c l e m e n t  

w e a t h e r .

It is w a l l  e s t a b l i s h e d  t h a t  s o m e t h i n g  m o r e  t h a n  t h e

m e r e  o c c u r r e n c e  o f  an a c c i d e n t  g e n e r a l l y  m u s t  be s h o w n  b e f o r e
10/

a n  i n f e r e n c e  o f  l a c k  of d u e  c a r e  w i l l  arise. W e  h a v e

1 0 / See Cumm i ns  v. King & Sons, 453 P . 2d 465, 467 (Alaska 
1969); W. Prosser, Torts, § 39 at 211 (4th ed. 1971); 11
Blashfield, A u t o m o b i l e  L a w  and Practice, § 417.2 at 116 
(1968).
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p r e v i o u s l y  h e l d  that, if t h e r e  is no e v i d e n c e  f r o m  w h i c h  a 

j u d g e  c o u l d  r e a s o n a b l y  i n f e r  c o n t r i b u t o r y  n e g l i g e n c e ,  a 

f i n d i n g  o f  c o n t r i b u t o r y  n e g l i g e n c e  c o n s t i t u t e s  c l e a r  e r r o r  

a n d  m u s t  b e  r e v e r s e d .  R o a c h  v. B e n s o n , 503 P . 2d 1392, 1394 

( A l a s k a  1972).

In t h e  c a s e  cf R o n a l d  L i n d l e y ,  w e  are u n a b l e  to

a s c e r t a i n  f r o m  the f i n d i n g s  of  f a c t  w h i c h  J u d g e  C a r l s o n

e n t e r e d ,  w h a t  e v i d e n t i a r y  b a s i s  he r e l i e d  u p o n  in c o n c l u d i n g

t h a t  L i n d l e y ' s  c o n d u c t  w a s  n e g l i g e n t .  S p e c i f i c a l l y ,  w e  are

u n c e r t a i n  a b o u t  the e v i d e n t i a r y  u n d e r p i n n i n g s  for f i n d i n g  of

f a c t  #22, w h i c h  s t a t e s  t h a t  the s l i p p e r y  c o n d i t i o n  of the

M i t k o f  H i g h w a y  " b e c a m e  k n o w n  to Mr. L i n d l e y  i m m e d i a t e l y  w h e n

t h e  v e h i c l e  p r o c e e d e d  o n t o  the h i g h w a y . "  C e r t a i n l y  if L i n d l e y

d i d  k n o w  of t h e  icy c o n d i t i o n s  o f  the road, a n d  y e t  v o l u n t a r i l y

p r o c e e d e d  to d r i v e  o n  it in an u n s t a b l e  f r o n t - e n d  loader, th a t

c o n d u c t  c o u l d  be f o u n d  to c o n s t i t u t e  n e g l i g e n c e .  But, if

L i n d l e y  r e a s o n a b l y  r e a l i z e d  the c o n d i t i o n  o f  the ro a d  o n l y  at

a t i m e  a n d  p l a c e  a t  w h i c h  it w a s  too la t e  to h a l t  the v e h i c l e ,

n e g l i g e n c e  w o u l d  h a v e  to be p r e d i c a t e d  on s o m e t h i n g  o t h e r  t h a n  the

m e r e  f a c t  t h a t  he w a s  d r i v i n g  a n  u n s t a b l e  v e h i c l e  in k n o w n  icy

c o n d i t i o n s .  T h e r e f o r e ,  w e  r e m a n d  t h i s  p o r t i o n  of  the c a s e  for

f u r t h e r  f i n d i n g s  of fact r e g a r d i n g  t h e  b a s i s  for the c o n c l u s i o n

11/
t h a t  L i n d l e y  w a s  n e g l i g e n t .

1 1 /  T h e  s t a t e  has a r g u e d  t h a t  c e r t a i n  o t h e r  f a c t s  e s t a b l i s h e d  
L i n d l e y ' s  n e g l i g e n c e  t h a t  ni g h t .  T h us, it has b e e n  n o t e d  
t h a t  L i n d l e y  d e p a r t e d  in t h e  l o a d e r  w i t h o u t  a d v i s i n g  D r e k a  of
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In the c a s e  of D o n a l d  Kaatz, the c i r c u m s t a n c e s  are 

s o m e w h a t  d i f f e r e n t .  The t r i a l  j u d g e  found t h a t  D o n a l d  K a a t z  

" h a d  d r i v e n  the p o r t i o n  o f  the M i t k o f  H i g h w a y  w h i c h  w a s  . . . 

t r a v e r s e d  b y  the l o a d e r  w i t h i n  a s h o r t  ti m e  b e f o r e  he c l i m b e d  

i n t o  t h e  . . . loader" f o r  t h e  f a t a l  trip. He  a l s o  f o u n d  

t h a t  t h e  c o n d i t i o n  o f  t h e  M i t k o f  H i g h w a y  "was K n o w n  to Mr. 

K a a t z  b e f o r e  h e  c l i m b e d  i n t o  the . . . l o a d e r "  t h a t  ni g h t .  

F i n a l l y ,  t h e  c o u r t  f o u n d  t h a t  i t  w a s  u n r e a s o n a b l e  t o  o p e r a t e  

a l o a d e r  u n d e r  t h o s e  c o n d i t i o n s .  T h e r e f o r e ,  J u d g e  C a r l s o n  

c o n c l u d e d  t h a t  Kaatz' c o n d u c t  w a s  n e g l i g e n t .

T h e r e  are s e v e r a l  f a c t s  in the K a a t z  c a s e  w h i c h  

s u p p o r t  the f i n d i n g  t h a t  K a a t z  h a d  t r a v e l e d  the r o a d  s h o r t l y  

b e f o r e  the a c c i d e n t  a n d  t h e r e f o r e  k n e w  the c o n d i t i o n  o f  the 

road. First, h e  w a s  l i v i n g  in P e t e r s b u r g ,  f o u r  m i l e s  n o r t h  

o f  the b a r g e  site, o n  t h e  d a y  in q u e s t i o n .  S e c o n d ,  he m e t  

t h e  b a r g e  w h e n  it a r r i v e d  at a b o u t  6:30 o r  7:00 p.m. t h a t

11. (Cont'd.)

h i s  d e p a r t u r e .  W h i l e  t h e  " u s u a l  p r a c t i c e "  c o n s i s t e d  o f  D r e k a  
a n d  K a a t z  p r e c e e d i n g  L i n d l e y  a n d  the l o a d e r  w i t h  a p i c k u p  
truck, t h e r e  w a s  no  e v i d e n c e  t h a t  a v a r i a t i o n  f r o m  the n o r m a l  
p r o c e d u r e  h a d  a n y  b e a r i n g  on the a c c i d e n t .

T h e  s t a t e  h a s  n o t e d  t h a t  L i n d l e y  a n d  K a a t z  w e r e  b o t h  
r i d i n g  in the l o a d e r ' s  c a b  in v i o l a t i o n  o f  c o m p a n y  
p o l i c y .  W h i l e  this is n o t  d i s p u t e d ,  t h e r e  is n o  e v i d e n c e  
s h o w i n g  a n y  c a u s a l  c o n n e c t i o n  b e t w e e n  the v i o l a t i o n  a n d  the 
a c c i d e n t .  In a d d i t i o n ,  e v i d e n c e  s u g g e s t s  t h a t  t h e  p r e s e n c e  
o f  two m e n  in a c a b  is n o t  u n c o m m o n .

F i n a l l y ,  t h e r e  w a s  e v i d e n c e  t h a t  a n o t h e r  l o a d e r  
w a s  a l r e a d y  at the g r a v e l  p i t  a n d  t h e r e f o r e  it m i g h t  n o t  
h a v e  b e e n  n e c e s s a r y  to  d r i v e  t h e  d e a t h  v e h i c l e  at all t h a t  
n i g h t .  T h i s  f a c t  is o n l y  r e l e v a n t  if L i n d l e y  h a d  b e e n  a w a r e  o f  
t h e  r o a d ' s  c o n d i t i o n .



night, h a v i n g  d r i v e n  to  t h e  b a r g e  si t e  in t h e  c o m p a n y ' s  

p i c k u p  truck. F i n a l l y ,  c e r t a i n  p r e c a u t i o n a r y  flares, w h i c h  

K a a t z  u s u a l l y  lit w h e n  the c o m p a n y  w a s  a b o u t  to l o a d  g r a v e l ,  

w e r e  l i t  w h e n  the b a r g e  a r r i v e d  a t  the P e t e r s b u r g  d o c k  t h a t  

night.

It is e n t i r e l y  r e a s o n a b l e  to i n f e r  f r o m  t h e s e  

f a c t s  t h a t  K a a t z  h a d  d r i v e n  t o  the d o c k  s h o r t l y  b e f o r e  the 

b a r g e  a r r i v e d .  It s e e m s  i m p l a u s i b l e  t h a t  K a a t z  w o u l d  h a v e  

a r r i v e d  e a r l y  a n d  w a i t e d  a t  t h e  d o c k  for a l o n g  time, s i n c e  

t he w e a t h e r  w a s  r a w  a n d  n a s t y  a n d  h i s  h o m e  w a s  o n l y  a s h o r t  

d i s t a n c e  f r o m  t h e  dock. A l t h o u g h  s e v e r a l  w i t n e s s e s  had 

d r i v e n  p a s t  t h e  d o c k  e a r l i e r  in the day, t h e r e  w a s  no  t e s t i m o n y  

p l a c i n g  K a a t z  at t h e  d o c k  a t  a n y  a p p r e c i a b l e  t i m e  b e f o r e  t h e  

a r r i v a l  o f  t h e  barge.

If K a a t z  d i d  d r i v e  the r o a d  s h o r t l y  b e f o r e  c l i m b i n g  

i n t o  the loader, th e n  it is a p p a r e n t  t h a t  he w o u l d  h a v e  or 

s h o u l d  h a v e  p e r c e i v e d  the t r e a c h e r o u s  a n d  uns inded c o n d i t i o n  

of  t h e  road. If, d e s p i t e  s u c h  k n o w l e d g e ,  he c h o s e  to ride 

in t h e  c a b  o f  a v e h i c l e  w h i c h  is n o t o r i o u s l y  " u n s t a b l e "  

on ice, t h e n  h i s  c o n d u c t  c a n  b e  p r o p e r l y  s a i d  to be v o l u n t a r y  

a n d  u n r e a s o n a b l e .  W e  h o l d  t h a t  the t r i a l  c o u r t  d i d  n o t  

c o m m i t  c l e a r  e r r o r  in ru l i n c  t h a t  Kaatz' c o n d u c t  t h a t  e v e n i n g  

w a s  n e g l i g e n t .

-1 7 -



S i n c e  w e  f i n d  n o  c l e a r  e r r o r  in the t r i a l  c o u r - ' s

r u l i n g  t h a t  D o n a l d  K a a t z  w a s  c o n t r i b u t o r i l y  n e g l i g e n t  on the

n i g h t  o f  the a c c i d e n t ,  w e  m u s t  n e x t  d e c i d e  w h e t h e r  s u c h

n e g l i g e n c e  s h o u l d  c o n t i n u e  to o p e r a t e  as a c o m p l e t e  b a r  to

r e c o v e r y  in c a s e s  s u c h  a s  this.

I n i t i a l l y  w e  m u s t  c o n s i d e r  a p r o c e d u r a l  o b j e c t i o n

w h i c h  t h e  s t a t e  r a i s e s ,  r e g a r d i n g  o u r  r e v i e w  o f  the issue.

T h e  s t a t e  p o i n t s  o u t  t h a t  p l a i n t i f f  K a a t z  f i r s t  p r e s e n t e d

t h e  i s s u e  o f  c o m p a r a t i v e  n e g l i g e n c e  to t h e  t r i a l  c o u r t  on  a

m o t i o n  to a m e n d  a n d  s u p p l e m e n t  the c o u r t ' s  f i n d i n g s  of  fa c t

a n d  c o n c l u s i o n s  o f  law. It is u r g e d  t h a t  the* i s s u e  w a s  n o t

p r e s e n t e d  b e l o w  in a t i m e l y  m a n n e r ,  a n d  t h e r e f o r e  is n o t
12/

p r o p e r l y  b e f o r e  t h i s  c o u r t  o n  a p p eal.

W e  h a v e  c o n s i s t e n t l y  h e l d  t h a t  an i s s u e  w h i c h  w a s
13/

n o t  r a i s e d  in t h e  t r i a l  c o u r t  w i l l  n o t  be r e a c h e d  o n  appe a l .

L i k e w i s e ,  in j u r y  cases, o n e  c a n n o t  a w a i t  the j u r y ' s  v e r d i c t
14/

b e f o r e  o b j e c t i n g  t o  v a r i o u s  a s p e c t s  of t h e  p r e c e d i n g  trial.

III.

1 2 / We n o t e  t h a t  t h e  s t a t e  h a s  d e v o t e d  o n e  p a r a g r a p h  to th i s  
p r o c e d u r a l  c o n t e n t i o n ,  a n d  h a s  n o t  c i t e d  a n y  a u t h o r i t y  in 
s u p p o r t  of  its claim. T h i s  n o r m a l l y  w o u l d  r e n d e r  the s t a t e ' s  
cl? im n o n - m e r i t o r i o u s .  W e r n b e r g  v. M a t a n u s k a  E l e c t r i c  A s s o -  
c i a i o n ,  494 P . 2d 790, 794 (Alaska 1972). H o w e v e r ,  b e c a u s e  
o f  t h e  i m p o r t a n c e  of  the i s s u e  in q u e s t i o n ,  w e  w i l l  b r i e f l y  
a d d r e s s  the a r g u m e n t .

1 3 / S e e , e.g., U n i v e r s i t y  o f  A l a s k a  v. S i m p s o n  B u i l d i n g  
S u p p l y  Co., 530 P . 2 d  1317, 1324 (Alaska 1975); P o w e l l  v.
A l a s k a  M a r i n e  E q u i p m e n t ,  Inc. 453 P . 2d 407, 410 (Alaska 1969).

14/ See V e a l  v. N e w l i n ,  Inc., 367 P . 2d 155, 157 (Alaska 
1961).
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But, i n  t h i s  j u d g e - t r i e d  case, a p p e l l a n t  c a l l e d  t h e  m a t t e r  

to t h e  a t t e n t i o n  of the t r i a l  c o u r t  b y  m o t i o n ,  m e m o r a n d u m  

a n d  o r a l  a r g u m e n t ,  a n d  t h e  t r i a l  c o u r t  e x p r e s s l y  r e j e c t e d  

a p p e l l a n t ' s  c o n t e n t i o n .  U n d e r  t h e s e  c i r c u m s t a n c e s  the i s s u e

1 5 /
is p r o p e r l y  b e f o r e  u s  on a p p eal. W e  n o w  t u r n  to the q u e s t i o n  

o f  w h e t h e r  t h e  d o c t r i n e  o f  c o n t r i b u t o r y  n e g l i g e n c e  s h o u l d  

h a v e  c o n t i n u e d  v i t a l i t y  in A l a s k a .

C o n t r i b u t o r y  n e g l i g e n c e  is the f a i l u r e  o f  a p l a i n t i f f  

to u s e  d u e  c a r e  for h i s  o w n  safe t y .  W h e n  c o n t r i b u t o r y  

n e g l i g e n c e  is a s u b s t a n t i a l  f a c t o r  in b r i n g i n g  a b o u t  a 

p l a i n t i f f ' s  h arm, it o p e r a t e s  in l a w  to p r e v e n t  a r e c o v e r y  

o f  d a m a g e s  by  him, e v e n  t h o u g h  he  w a s  i n j u r e d  t h r o u g h  the 

n e g l i g e n c e  of t h e  d e f e n d a n t .  R e s t a t e m e n t  (Second) o f  T o r t s  

§ 463 (1965). T h i s  h a s  b e e n  the r u l e  f o l l o w e d  in A l a s k a  in 

the p a st. S a s l o w  v. R e x f o r d , 395 P . 2d 36, 41 (Alaska 1964); 

O g d e n  v. S t a t e , 395 P . 2d 371, 372 (Alaska 1 9 6 4 ) ; B e r t r a m  v. 

H a r r i s , 423 P . 2 d  909, 914 (Alaska 1967).

T h e  c o n t r i b u t o r y  n e g l i g e n c e  d o c t r i n e  is o f  j u d i c i a l  

o r i g i n .  T r a d i t i o n a l l y  it  is a s c r i b e d  to the o p i n i o n  of L o r d  

E l l e n b o r o u g h  in B u t t e r f i e l d  v. F o r r - t e r , 103 Eng. Rep. 926 

(K.B. 1809) . In t h a t  c a s e  p l a i n t i '  w a s  r i d i n g  on  his h o r s e  

a t  a f a s t  p a c e  on  t h e  h i g h w a y .  H e  ran in t o  an  o b s t r u c t i o n  

in t h e  r o a d w a y  w h i c h  h a d  b e e n  l e f t  t h e r e  by d e f e n d a n t .  W h i l e

1 5 /  C f . , C h u r c h  v. R o e m e r ,  498 P . 2 d  1255, 1258 n . 3
( Idaho 1972); W i l l i a m s  v. I d a h o  P o t a t o  S t a r c h  Co., 245 P . 2d
1045, 1050 (Idaho 1952).

-1 9 -



the c a s e  car b e  i n t e r p r e t e d  as m e r e l y  a h o l d i n g  t h a t  t h e  p l a i n t i f f

16/
w a s  h i m s e l f  the sole c a u s e  o f  t h e  a c c i d e n t ,  it g a v e  r i s e  to the 

b r o a d  a n d  s w e e p i n g  p r i n c i p l e  d e s c r i b e d  above. T h i s  p r i n c i p l e  h e l d  

full s w a y  in t h e  n i n e t e e n t h  c e n t u r y  a n d  s t i l l  p e r s i s t s  in the 

t w e n t i e t h  c e n t u r y ,  a l t h o u g h  it h a s  u n d e r g o n e  m o d i f i c a t i o n s  a n d  has 

b e e n  r e p l a c e d  in m a n y  j u r i s d i c t i o n s  b y  s o m e  s y s t e m  o f  c o m p a r a t i v e  

n e g l i g e n c e .

C o n t r i b u t o r y  n e g l i g e n c e  is an " a l l - o r - n o t h i n g "  d o c t r i n e .  

W h e n  it i s  o p e r a t i v e  i t  is a t o t a l  b a r  to r e c o v e r y  by  a n  i n j u r e d  

plaintiff:. A  c o m p a r a t i v e  n e g l i g e n c e  rule, o n  the o t h e r  hand, s e e k s  

to a p p o r t i o n  d a m a g e s ,  i . e . , d i s t r i b u t e  r e s p o n s i b i l i t y ,  i n  p r o p o r t i o n  

to t h e  d e g r e e  o f  f a u l t  a t t r i b u t a b l e  to the p a r t i e s  w h o  h a v e  n e g l i­

g e n t l y  c a u s e d  an  injury.

It s h o u l d  be n o t e d  t h a t  c o m p a r a t i v e  n e g l i g e n c e  s y s t e m s  

h a v e  lo n g  b e e n  e m p l o y e d  in o t h e r  n a t i o n s  a n d  in v a r i o u s  j u r i s d i c t i o n s

in t h e  U n i t e d  S t a tes. In o n e  f o r m  o r  a n o t h e r  it is the s y s t e m

11/
e m p l o y e d  for a p p o r t i o n i n g  d a m a g e s  in a t  l e a s t  27 s t a t e s .  In

1 6 / See V. S c h w a r t z ,  C o m p a r a t i v e  N e g l i g e n c e  3-4 (1974). 
A p p a r e n t l y  L o r d  E l l e n b o r o u g h 's r a t i o n a l e  is s o m e w h a t  terse:

" [A] p a r t y  is n o t  to c a s t  h i m s e l f  u p o n  an 
o b s t r u c t i o n  w h i c h  h a s  b e e n  m a d e  b y  t h e  f a u l t  
of  a n o t h e r ,  a n d  a v a i l  h i m s e l f  of it, if h e  
d o e s  n o t  h i m s e l f  use c o m m o n  a n d  o r d i n a r y  
c a u t i o n  t o  b e  in the r i g h t . "  103 Eng. Rep. 
at 927.

11/ §ee Li v. Y e l l o w  C a b  Co., 532 P . 2d 1226, 1232, n . 6 (Cal. 
1975). T h e s e  s t a t e s  i n c l u d e  A r k a n s a s ,  C o l o r a d o ,  C o n n e c t i c u t ,  
F l o r i d a ,  G e o r g i a ,  H a w a i i ,  Idaho, M a i n e ,  M a s s a c h u s e t t s ,  M i n n e s o t a ,  
M i s s i s s i p p i ,  N e b r a s k a ,  N e v a d a ,  N e w  H a m p s h i r e ,  N e w  J e r s e y ,  N o r t h  
D a k o t a ,  O k l a h o m a ,  O r e g o n ,  R h o d e  I s l a n d ,  S o u t h  D a k o t a ,  Texas, Utah, 
V e r m o n t ,  W a s h i n g t o n ,  W i s c o n s i n ,  W y o m i n g ,  a n d  m o s t  r e c e n t l y ,
< California.
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f e d e r a l  l a w  c o m p a r a t i v e  n e g l i g e n c e  h a s  l o n g  b e e n  e m p l o y e d  in

a d m i r a l t y  p e r s o n a l  i n j u r y  cases. U n d e r  f e d e r a l  s t a t u t e s  it

h a s  b e e n  a p p l i c a b l e  s i n c e  19 0 8  to  c a s e s  a r i s i n g  u n d e r  the

F e d e r a l  E m p l o y e r s  L i a b i l i t y  Act, 45 U.S.C. § 53, a n d  s i n c e

19 2 0  to c a s e s  a r i s i n g  u n d e r  t h e  J o n e s  Ac t ,  46 U.S.C. § 688, a n d

u n d e r  the D e a t h  o n  the H i g h  S e a s  Act, 46 U. S . C .  § 766. It

h a s  l o n g  b e e n  u s e d  in o t h e r  n a t i o n s  oi t h e  c i v i l i z e d  W e s t e r n  
18/

w o r l d .  M o r e o v e r ,  in E n g l a n d ,  t h e  s o u r c e  o f  B u t t e r f i e l d  v.

F o r r e s t e r , s u p r a , a n d  its p r e c e d e n t i a l  d e s c e n d a n t s ,  P a r l i a m e n t

a b o l i s h e d  the c o n t r i b u t o r y  n e g l i g e n c e  d e f e n s e  in 19 4 5  a n d  r e p l a c e d

it w i t h  a p u r e  c o m p a r a t i v e  n e g l i g e n c e  r u l e  for a p p o r t i o n i n g  
19/

d a m a g e s .

T h e  b e n e f i t s  to be d e r i v e d  f r o m  a c o m p a r a t i v e  n e g l i g e r  ■■■• 

r u l e  are s e v e r a l .  It d i m i n i s h e s  the n e e d  to e m p l o y  r u l e s  w h i c h  

a r e  d e s i g n e d  to a m e l i o r a t e  t h e  h a r s h n e s s  o f  the c o n t r i b u t o r y  

n e g l i g e n c e  rule. F o r  e x a m p l e ,  t h e  " l a s t  c l e a r  c h a n c e "  d o c t r i n e  

b e c o m e s  l a r g e l y  s u p e r f l u o u s  in j u r i s d i c t i o n s  w h i c h  e m p l o y  t h e  

c o m p a r a t i v e  n e g l i g e n c e  rule. It is s a i d  t h a t  c o m p a r a t i v e  

n e g l i g e n c e  p r o v i d e s  a b e t t e r  d i s t r i b u t i o n  of r i s k  u n d e r  a f a u l t  

s y s t e m  of l i a b i l i t y ,  f o r  b o t h  p l a i n t i f f s  a n d  d e f e n d a n t s  b e n e f i t
20/

to t h e  e x t e n t  o f  t h e i r  r e s p e c t i v e  b l a m e w o r t h i n e s s  o r  la c k  t h e r e o f .

1 8 / S e e  V. S c h w a r t z ,  s u p r a  n o t e  16, at 9-10. T h e s e  c o u n t r i e s  i n c l u d e  
A u s t r i a ,  C a n a d a ,  F r a n c e ,  G e r m a n y ,  the P h i l i p p i n e s ,  P o r t u g a l ,  a n d  
Spain.

1 9 / L a w  R e f o r m  A c t  o f  1945, 8 & 9 Geo. 6, c. 28.

2 0 / See V. S c h w a r t z ,  s u p r a  n o t e  16, at 339-41.
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T h e  s u p p o r t e r s  o f  t h e  c o n t r i b u t o r y  n e g l i g e n c e  ru l e

.‘■ave a r g u e d  th a t  f a u l t  c a n n o t  be m e a s u r e d  o n  a s c i e n t i f i c

b a s i s ,  t h a t  c o n t r i b u t o r y  n e g l i g e n c e  is a d e t e r r e n t  to c a r e l e s s

c o n d u c t ,  t h a t  c o m p a r a t i v e  n e g l i g e n c e  is d i f f i c u l t  for c o u r t s

t o  a d m i n i s t e r ,  a n d  t h a t  s e t t l e m e n t  of n e g l i g e n c e  c a s e s  is
21/

e n c o u r a g e d  b y  t h e  c o n t r i b u t o r y  n e g l i g e n c e  rule. C o n t r a r y  

a r g u m e n t s  h a v e  a l r e a d y  b e e n  p r e s e n t e d .

A l t h o u g h  j u r o r s’ v e r d i c t s  a r e  n o t  p r e c i s e l y  s c i e n t i f i c ,  

a n  a l l o c a t i o n  o f  p r o p o r t i o n a t e  f a u l t  a p p r o a c h e s  r e a l i t y  m o r e  

c l o s e l y  t h a n  t h e  t o t a l  loss o r  v i c t o r y  r e p r e s e n t e d  b y  the 

c o n t r i b u t o r y  n e g l i g e n c e  rule. A s  to the d e t e r r e n t  e f f e c t  of 

t h e  c o n t r i b u t o r y  n e g l i g e n c e  rule, D e a n  P r o s s e r  p o i n t s  o u t  

th a t  the l a w  m u s t  a l s o  a i m  to d e t e r  w r o n g f u l  c o n d u c t  b y
22/ v

d e f e n d a n t s  a n d  n o t  o n l y  p l a i n t i f f s .  J u d i c i a l  a d m i n i s t r a t i o n  

o f  the r u l e  h a s  n o t  p r e s e n t e d  i n s u p e r a b l e  d i f f i c u l t i e s  in 

t h o s e  j u r i s d i c t i o n s  w h i c h  h a v e  long e m p l o y e d  it. E x p e r i e n c e  

h a s  n o t  b o r n e  o u t  t h e  a r g u m e n t  t h a t  c o m p a r a t i v e  n e g l i g e n c e  

is d i f f i c u l t  for c o u r t s  a n d  j u r i e s  to ap p l y .

S i m i l a r l y ,  c a r e f u l  s t u d i e s  t e n d  to s h o w  t h a t  

s e t t l e m e n t  of  c a s e s  c a n  b e  a c h i e v e d  as r e a d i l y  u n d e r  the

2 1 /  Id. a t  335-37.

2 2 /  W. P r o s s e r ,  C o m p a r a t i v e  N e g l i g e n c e ,  51 M i c h .  L. Rev. 465, 468 
71953) .
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c o m p a r a t i v e  n e g l i g e n c e  s y s t e m  as u n d e r  t h e  c o n t r i b u t o r y
23/

n e g l i g e n c e  rule. S t u d i e s  h a v e  a l s o  s h o w n  th a t  the e f f e c t

of t h e  c o m p a r a t i v e  n e g l i g e n c e  r u l e  o n  i n s u r a n c e  r a t e s  is 
2 4 /

m i n i m a l .

T h e  c e n t r a l  r e a s o n  f o r  a d o p t i n g  a c o m p a r a t i v e  

n e g l i g e n c e  s y s t e m  l i e s  in the i n h e r e n t  i n j u s t i c e  o f  the 

c o n t r i b u t o r y  n e g l i g e n c e  rule. A s  t h e  C a l i f o r n i a  S u p r e m e  

C o u r t  r e c e n t l y  o b s e r v e d  c o n c e r n i n g  the c o n t r i b u t o r y  n e g l i g e n c e  

d o c t r i n e :

"It is u n n e c e s s a r y  f o r  us to c a t a l o g u e  
the e n o r m o u s  a m o u n t  of  c r i t i c a l  c o m m e n t  t h a t  
has b e e n  d i r e c t e d  o v e r  the y e a r s  a g a i n s t  the 
' a l l - o r - n o t h i n g *  a p p r o a c h  of t h e  d o c t r i n e  of 
c o n t r i b u t o r y  n e g l i g e n c e .  T h e  e s s e n c e  o f  t h a t  
c r i t i c i s m  h a s  b e e n  c o n s t a n t  a n d  clear: the
d o c t r i n e  is i n e q u i t a b l e  in its o p e r a t i o n  
b e c a u s e  it f a i l s  to d i s t r i b u t e  r e s p o n s i b i l i t y  
in p r o p o r t i o n  to fault. A g a i n s t  this h a v e  
b e e n  r a i s e d  s e v e r a l  a r g u m e n t s  in j u s t i f i c a t i o n ,  
b u t  n o n e  h a v e  p r o v e d  e v e n  r e m o t e l y  a d e q u a t e  to 
the task. T h e  b a s i c  o b j e c t i o n  to the d o c t r i n e —  
g r o u n d e d  in the p r i m a l  c o n c e p t  t h a t  in a s y s c e m  
in w h i c h  l i a b i l i t y  is b a s e d  o n  fault, t h e  e x t e n t  
o f  f a u l t  s h o u l d  g o v e r n  t h e  e x t e n t  o f  l i a b i l i t y —  
r e m a i n s  i r r e s i s t i b l e  to r e a s o n  a n d  all i n t e l l i g e n t  
n o t i o n s  o f  f a i r n e s s . "  L i  v. Y e l l o w  C a b  C o m p a n y ,
532 P . 2d 1226, 12 3 0 - 3 1 ,  (Cal. 1975) ( f o o t n o t e s  o m i t t e d ) .

2 3 / R o s e n b e r g ,  C o m p a r a t i v e  N e g l i g e n c e  in A r k a n s a s :  A  " B e f o r e
a n d  A f t e r "  S u r v e y ,  36 N . Y . S . B . J .  457 (1964).

It h a s  b e e n  r e p o r t e d  t h a t  in m a r i t i m e  p e r s o n a l  i n j u r y  c a s e s  
i n v o l v i n g  a f e d e r a l  q u e s t i o n ,  in w h i c h  a c o m p a r a t i v e  n e g l i g e n c e  
s t a n d a r d  is used, o n l y  9.6% o f  t h e  c a s e s  t e r m i n a t e d  in 1974 
e v e r  r e a c h e d  trial. A n n u a l  R e p o r t  o f  t h e  D i r e c t o r  o f  the 
A d m i n i s t r a t i v e  O f f i c e  o f  t h e  U n i t e d  S t a t e s  C o u r t s ,  T a b l e  C 4 , 
at 429 (1974). T h i s  s u p p o r t s  t h e  a r g u m e n t  t h a t  a c o m p a r a t i v e  
n e g l i g e n c e  s t a n d a r d  d o e s  n o t  s e r i o u s l y  d i s c o u r a g e  s e t t l e m e n t s .

2 4 / V. S c h w a r t z ,  s u p r a  n o t e  16, a t  337-38.
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A n d  as P r o f e s s o r  P r o s s e r  h a s  s t a ted:

"T h e  h a r d s h i p  o f  t h e  d o c t r i n e  o f  c o n t r i b u t o r y  
n e g l i g e n c e  u p o n  the p l a i n t i f f  is r e a d i l y  a p p a r e n t .
It p l a c e s  u p o n  o n e  p a r t y  t h e  e n t i r e  b u r d e n  o f  a 
l o s s  for w h i c h  two are, by  h y p o t h e s i s ,  r e s p o n s i b l e .  
T h e  n e g l i g e n c e  o f  t h e  d e f e n d a n t  h a s  p l a y e d  n o  less 
a p a r t  in c a u s i n g  the d a m a g e ;  t h e  p l a i n t i f f ' s  
d e v i a t i o n  f r o m  t h e  c o m m u n i t y  s t a n d a r d  o f  c o n d u c t  
m a y  e v e n  be  r e l a t i v e l y  s l i ght, a n d  t h e  d e f e n d a n t ' s  
m o r e  e x t r e m e ;  t h e  i n j u r e d  m a n  is in all p r o b a b i l i t y ,  
f o r  the v e r y  r e a s o n  o f  his injury, t h e  l e s s  a b l e  
o f  t h e  t w o  t o  b e a r  t h e  f i n a n c i a l  b u r d e n  h i s  loss; 
a n d  t h e  a n s w e r  o f  t h e  l a w  t o  a l l  t h i s  is t h a t  the 
d e f e n d a n t  g o e s  s c o t  f r e e  o f  all l i a b i l i t y  a n d  the 
p l a i n t i f f  b e a r s  it a l l." W. P r o s s e r ,  T o r t s  433 
(4th ed. 1971).

O f  g r e a t  s i g n i f i c a n c e  to  us is the r e c e n t  a d o p t i o n

of  a c o m p a r a t i v e  n e g l i g e n c e  r u l e  bv j u d i c i a l  d e c i s i o n  in

o t h e r  j u r i s d i c t i o n s .  In m a n y  i n s t a n c e s  the r u l e  h a s  b e e n

a d o p t e d  t h r o u g h  l e g i s l a t i v e  a c t i o n ,  b u t  i n c r e a s i n g l y  it is

p e r c e i v e d  t h a t  a r u l e  w h i c h  is j u d i c i a l  in o r i g i n  c a n  be,
25/

a n d  a p p r o p r i a t e l y  s h o u l d  be, a l t e r e d  b y  the i n s t i t u t i o n
26/

w h i c h  w a s  its c r e a t o r .  T h u s  F l o r i d a  in H o f f m a n  v. J o n e s ,

280 So. 2d  431 (Fla. 1973), a n d  C a l i f o r n i a  in Li Y e l l o w  

C a b  Co., 532 P . 2d 1 2 2 6  (Cal. 1975), t h r o u g h  t h e  j u d i c i a l

p r o c e s s  h a v e  o v e r t u r n e d  t h e  c o n t r i b u t o r y  n e g l i g e n c e  r u l e  a n d  

h a v e  r e p l a c e d  it w i t h  t h e  c o m p a r a t i v e  n e g l i g e n c e  p r i n c i p l e .

W e  a r e  a l s o  p a r t i c u l a r l y  i m p r e s s e d  w i t h  a r e c e n t  

d e c i s i o n  o f  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  in the f i e l d  of

2 5 / S e e  L e f l a r ,  C o m m e n t s  o n  M a k i  v. Fre l k ,  21 V a n d .  L. Rev. 
918, 9 2 6 - 2 9  (1968).

i i /  C o n t r a , M a k i  v. F r e l k ,  239 N . E . 2 d  445, 447 (111. 1968); 
K r i s e  v. G i l l u n d ,  184 N . W . 2d 405, 409 (N.D. 1971).
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a d m i r a l t y .  In U n i t e d  S t a t e s  v. R e l i a b l e  T r a n s f e r  C o . ,

- U . S . - ,  44 L . E d  2d 251 (1975), t h e  C o u r t  d i s c a r d e d  the 

h i s t o r i c  ru l e  o f  d i v i d e d  d a m a g e s  in m a r i t i m e  c o l l i s i o n  c a s e s  

a n d  r e p l a c e d  it  w i t h  a p u r e  c o m p a r a t i v e  n e g l i g e n c e  rule.

H e r e a f t e r  l i a b i l i t y  for p r o p e r t y  d a m a g e s  in a d m i r a l t y  c o l l i s i o n  

c a s e s  w i l l  be allocai id in p r o p o r t i o n  to the f a u l t  of  e a c h  party.

T h e  C o u r t ' s  r e a s o n  for a b a n d o n i n g  t h e  d i v i d e d  d a m a g e s  

r u l e  is r e l e v a n t  to o u r  c o n s i d e r a t i o n  of the c o n t r i b u t o r y  

n e g l i g e n c e  rule: t h e  d i v i d e d  d a m a g e s  rule, l i k e  t h e  c o n t r i b u t o r y

n e g l i g e n c e  rule, y i e l d s  p a l p a b l y  c r u d e  a n d  i n e q u i t a b l e  r e s u l t s  

in c a s e s  w h e r e  t h e  d e g r e e  o f  f a u l t  is g r e a t l y  d i s p r o p o r t i o n a t e .  

F u r t h e r m o r e ,  t h e  C o u r t  w a s  p e r s u a d e d  by the r e j e c t i o n  o f  the 

r u l e  by e v e r y  o t h e r  m a r i t i m e  n a t i o n  in the w o r l d .  A l l  o t h e r  

m a r i t i m e  n a t i o n s ,  i n c l u d i n g  En l a n d  w h e r e  the r u l e  e m e r g e d ,  

e m p l o y  a p r o p o r t i o n a t e  f a u l t  m e a s u r e  o f  d a m a g e s  in m a r i n e  

c o l l i s i o n  cases.

It a p p e a r s  to us t h a t  c o n t i n u e d  a d h e r e n c e  to t h e  

c o n t r i b u t o r y  n e g l i g e n c e  rule, a b s e n t  l e g i s l a t i v e  c h a n g e ,  

r e p r e s e n t s  j u d i c i a l  i n e r t i a  r a t h e r  t h a n  a r e a s o n e d  c o n s i d e r a t i o n  

o f  t h e  i n t r i n s i c  v a l u e  of  the rule. W e  a r e  p e r s u a d e d  t h a t  

t h e  c o n t r i b u t o r y  n e g l i g e n c e  r u l e  y i e l d s  u n f a i r  r e s u l t s  w h i c h  

c a n  n o  l o n g e r  b e  j u s t i f i e d .  W e  hold, t h e r e f o r e ,  t h a t  the 

d o c t r i n e  of c o n t r i b u t o r y  n e g l i g e n c e  s h a l l  no l o n g e r  be 

a p p l i c a b l e  in A l a s k a ,  a n d  in itt s t e a d  the p r i n c i p l e  of 

c o m p a r a t i v e  n e g l i g e n c e  m u s t  be  a p p l i e d .
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S y s t e m s  o f  c o m p a r a t i v e  n e g l i g e n c e  c a n  t a k e  s e v e r a l

forms. U n d e r  a "pure" f o r m  t h e  p l a i n t i f f ' s  d a m a g e s  a r e

s i m p l y  r e d u c e d  in p r o p o r t i o n  t o  t h e  a m o u n t  of n e g l i g e n c e

w h i c h  is a t t r i b u t e d  t o  him. T h e r e  a r e  a l s o  s e v e r a l  " m o d i f i e d "

f o r m s  o f  c o m p a r a t i v e  n e g l i g e n c e .  O n e  o f  t h e s e  is t h e

d i v i d e d  d a m a g e s  r u l e  in m a r i t i m e  c o l l i s i o n  cases, w h i c h  h a s

n o w  b e e n  a b o l i s h e d .  A n o t l v  c is t h e  50% s y s tem, a p p l i c a b l e

b y  s t a t u t e  in m a n y  of  t h e  s t a t e s .  U n d e r  t h a t  s y s t e m  a

n e g l i g e n t  p l a i n t i f f  m a y  r e c o v e r  so lo n g  as the a m o u n t  of h i s

f a u l t  d o e s  n o t  e x c e e d  50% o f  the t o tal f a u l t  a t t r i b u t a b l e  to 
2 7 /

t h e  p a r t i e s .  We  a r e  c o n v i n c e d  t h a t  t h e  p u r e  s y s t e m  is the 

o n e  w h i c h  is t h e  s i m p l e s t  to a d m i n i s t e r  a n d  w h i c h  is b e s t  

c a l c u l a t e d  to b r i n g  a b o u t  s u b s t a n t i a l  j u s t i c e  in n e g l i g e n c e

cases. It is t h e  s y s t e m  m o s t  f a v o r e d  b y  m o d e r n  j u r i s t s  a n d
2 8 /

c o m m e n t a t o r s .  W e  w i l l  e m p l o y  t h e  p u r e  s y s t e m  of  c o m p a r a t i v e  

n e g l i g e n c e  h e r e a f t e r  in A l a s k a .

O u r  a d o p t i o n  o f  t h i s  n e w  p r i n c i p l e  d o e s  not, o f  

co u rse, e n d  o u r  j u d i c i a l  t a s k s  in t h i s  area. S u b s i d i a r y  

q u e s t i o n s  a n d  p r o b l e m s  c o n c e r n i n g  the r e l a t i o n s h i p  o f  the 

n e w  r u l e  t o  o t h e r  d o c t r i n e s  o f  t o r t  l a w  m u s t  n e c e s s a r i l y  be 

a d j u d i c a t e d  in the f u t ure. W e  m u s t ,  f o r  the m o s t  p a r t ,

2 7 /  T h e r e  a r e  n u m e r o u s  v a r i a t i o n s  of  the m o d i f i e d  s y s t e m .
T H e s e  a r e  d i s c u s s e d  a t  l e n g t h  in V. S c h w a r t z ,  s u p r a  n o t e  16, at 73-82.

2 8 /  S e e , e . g . , H o f f m a n  v. Jon e s ,  280 So. 2d 431, 4 3 6 - 3 7  (Fla. 1973)/ 
L i  v. Y e l l o w  C a b  Co., 532 P . 2d 1226, 1240 (Cal. 1975); U n i t e d  
S t a t e s  v. R e l i a b l e  T r a n s f e r  Co., 43 U . S . L . W .  4610, 4 6 1 2 - 1 4  
(May 19, 1975); V. S c h w a r t z  s u p r a  n o t e  16, a t  341-48.
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a w a i t  f u t u r e  c a s e s  f o r  t h e  f u r t h e r  d e v e l o p m e n t  o f  l a w  in 

this field.

W e  are, h o w e v e r ,  p r e p a r e d  to d e a l  w i t h  o n e  f a c e t  

o f  the c o m p a r a t i v e  n e g l i g e n c e  r u l e  a t  t h i s  time: t h e  s t a t u s

o f  t h e  d o c t r i n e  of  " l a s t  c l e a r  c h a n c e " .  T h e  r a t i o n a l e  

u n d e r l y i n g  t h i s  d o c t r i n e  is t h a t  e v e n  t h o u g h  t h e  p l a i n t i f f  

h a s  b e e n  c o n t r i b u t o r i l y  n e g l i g e n t  h e  s h o u l d  s t i l l  b e  a b l e  to 

r e c o v e r  h i s  e n t i r e  d a m a g e s  if the d e f e n d a n t  h a d  t h e  la s t  

o p p o r t u n i t y  to a v o i d  the a c c i d e n t .  T h e  a p p l i c a t i o n  o f  t h e  

d o c t r i n e  is p a r t i c u l a r l y  a p t  in c a s e s  w h e r e  t h e  p l a i n t i f f  is 

in a h e l p l e s s  p r e d i c a m e n t ,  o w i n g  to h i s  o w n  n e g l i g e n c e ,  a n d  

t h e  d e f e n d a n t ,  a l t h o u g h  p e r c e i v i n g  p l a i n t i f f ' s  s i t u a t i o n  a n d

r e a l i z i n g  t h e  p l a i n t i f f ' s  p e r i l ,  f a i l s  n e g l i g e n t l y  t h e r e a f t e r
29/

to a v o i d  i n j u r i n g  t h e  p l a i n t i f f .  U n f o r t u n a t e l y  t h e  s e a r c h

for l i m i t s  to t h e  d o c t r i n e  a n d  for the p r o p e r  s p h e r e  o f  its

a p p l i c a t i o n  h a s  led to  g r e a t  c o n f u s i o n  in t h e  l a w  o f  tort,
30/

m u c h  o f  w h i c h  c a n  p r o b a b l y  n e v e r  b e  d i s p e l l e d .  B u t  it is

29/ The d o c t r i n e  had its ori gi ns  in the E n g l i s h  ca se  of Davies 
v. Mann, 152 Eng. Rep. 588 (1842). P l a i n t i f f  there left his 
ass f ettered upon the highway, and the d e f e n da nt  dr ov e  into it.
It was he ld  that p l a i n t i f f  c ou l d recover, d e s pi te  his negligence, 
if the d e f e n d a n t  m i g h t  by prop er  care have a v o i d e d  inj ur in g 
p la in t i f f ' s  animal. O ne c o m m e n t a t o r  has said,

"[T] he  d o c t r i n e  has been in s e a r c h  of a lucid 
r a t i o n a l e  eve r since." V. Schwartz, supra 
note 16, at 129.

30/ See the d i c u s s i o n  in W. Prosser, Torts, 427-33 (4th ed. 1971).
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r e c o g n i z e d  b y  n e a r l y  a l l  w h o  h a v e  r e f l e c t e d  u p o n  the s u b j e c t

t h a t  t h e  l a s t  c l e a r  c h a n c e  d o c t r i n e  is, in the f inal a n a l y s i s ,

m e r e l y  a m e a n s  of  a m e l i o r a t i n g  the h a r s h n e s s  of the c o n t r i b u t o r y
31/

n e g l i g e n c e  rule. W i t h o u t  t h e  c o n t r i b u t o r y  n e g l i g e n c e  r u l e

t h e r e  w o u l d  be n o  n e e d  f o r  the p a l l i a t i v e  d o c t r i n e  o f  last

c l e a r  c h a n c e .  T o  g i v e  c o n t i n u e d  life t o  t h a t  p r i n c i p l e

w o u l d  d e f e a t  the v e r y  p u r p o s e  o f  t h e  c o m p a r a t i v e  n e g l i g e n c e

r u l e — t h e  a p p o r t i o n m e n t  o f  d a m a g e s  a c c o r d i n g  to the d e g r e e

of m u t u a l  fault. T h e r e  is, t h e r e f o r e ,  no l o n g e r  any r e a s o n

for r e s o r t  to  the d o c t r i n e  of  l a s t  c l e a r  c h a n c e  in the
32/

c o u r t s  o f  A l a s k a .

L a s t l y ,  w e  m u s t  d e t e r m i n e  the e x t e n t  to w h i c h  the 

r u l e  w e  h a v e  a n n o u n c e d  t o d a y  s h a l l  h a v e  a p p l i c a t i o n  to c a s e s  

o t h e r  t h a n  t h o s e  w h i c h  a r e  f i l e d  in the future. The r u l e  

w i l l ,  o f  c o u r s e ,  a p p l y  in the r e t r i a l  o f  the c a s e  in w h i c h  

w e  h a v e  r e v e r s e d  t h e  j u d g m e n t  today. It w i l l  a l s o  a p p l y  to 

a n y  c a s e  in w h i c h  t h e  t r i a l  c o m m e n c e s  a f t e r  the d a ; e  o f  t h i s  

o p i n i o n .  In a n y  c a s e  p e n d i n g  o n  d i r e c t  a p p e a l  in w h i c h  the

3 1 /  See, e . g., id. a t  433; C u s h m a n  v. P e r k i n s ,  245 A . 2d 846,
850 (Maine 1968); L i  v. Y e l l o w  C a b  Co., 532 P . 2d 1226, 1237 
(Cal. 1975).

3 2 / T h i s  is n o t  t o  s a y  t h a t  t h e  n o t i o n  o f  last c l e a r  c h a n c e  
is u n a v a i l a b l e  as a m a t t e r  of t r i a l  c o u r t  a d v o c a c y .  E i t h e r  
p a r t y  m a y  a t t e m p t  t o  p e r s u a d e  the t r i e r  of fa c t  t h a t  o n e  
p a r t y  o r  a n o t h e r  s h o u l d  b e a r  a g r e a t e r  p r o p o r t i o n  of the 
l i a b i l i t y  for an a c c i d e n t  by r e a s o n  of the f a c t u a l  p a t t e r n  
a d d u c e d ,  i n c l u d i n g  a c o n s i d e r a t i o n  of  the h e l p l e s s n e s s  or 
i n a t t e n t i v e n e s s  w h i c h  m a y  h a v e  led to a p l a i n t i f f ' s  p r e d i c a m e n t ,  
?ith s u b s e q u e n t  i n j u r y  a t  the h a n d s  o f  a n e g l i g e n t  d e f e n d a n t .
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a p p l i c a t i o n  o f  the c o m p a r a t i v e  n e g l i g e n c e  r u l e  w a s  r e q u e s t e d  

o r  a s s e r t e d  in t h e  t r i a l  court, a n d  in w h i c h  the r e q u e s t  o r  

a s s e r t i o n  w a s  p r e s e r v e d  as a g r o u n d  for a p p e a l ,  t h e r e  s h a l l  

b e  a r e t r i a l  u n d e r  t h e  p r i n c i p l e  of c o m p a r a t i v e  n e g l i g e n c e .

O u r  h o l d i n g  t o d a y  w i l l  b e  a p p l i c a b l e  to a n y  t r i a l  w h i c h  h a s  

c o m m e n c e d ,  b u t  h a s  n o t  b e e n  s u b m i t t e d  f o r  d e c i s i o n  b y  the 

t r i e r  of fact, a n d  in w h i c h  p r i o r  to s u b m i s s i o n  to the t r i e r  

o f  f a c t  for d e c i s i o n  t h e r e  h a s  b e e n  a r e q u e s t  or  an a s s e r t i o n  

t h a t  the r u l e  of c o m p a r a t i v e  n e g l i g e n c e  s h o u l d  be a p p l i e d .

We o b s e r v e  t h a t  in t h e  p r e s e n t  c a s e  d e f e n s e  c o u n s e l  

o f f e r e d  n o  e v i d e n c e  w i t h  r e g a r d  to the i s s u e  o f  d a m a g e s .  T h i s  

m a y  h a v e  o c c u r r e d  b e c a u s e  o f  a b e l i e f  b y  d e f e n s e  c o u n s e l  t h a t  

u n d e r  the c o n t r i b u t o r y  n e g l i g e n c e  d o c t r i n e  p l a i n t i f f s '  c l a i m s  

s h o u l d  h a v e  b e e n  b a r r e d  e n t i r e l y .  S i n c e  w e  h a v e  a b a n d o n e d  

the c o n t r i b u t o r y  n e g l i g e n c e  d o c t r i n e  today, w e  fe e l  t h a t  it is 

a p p r o p r i a t e  to x e q u i r e  a n e w  t r i a l  on the i s s u e  o f  d a m a g e s .

We r e m a n d  t h i s  c a s e  t o  the s u p e r i o r  c o u r t  for 

f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  this o p i n i o n .

A F F I R M E D  IN PART, R E V E R S E D  IN PART.
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M a r c h  1, 1 9 7 7

M E M O

T O : T e r r y  G a r d i n e r
S t e v e  C o w p e r

FROM: J o h n  S u n d

R E : H b  124

H B  1 24 i s ^ c h e d u l e d  for h e a r i n g  in the J u d i c i a r y  for W ed ne s da y,  
M a r c h  2, 1977. O n  m y  a dvice that b i l l  has b e e n  t ak en  off the 
c a l e n d a r  for a b r i e f  p e r i o d  o f  time for f u r t h e r  r e v i e w  p r i o r  
to a hearing.

I h a v e  n o t  h a d  a c h a nc e to t a l k  w i t h  Mr. C o w p e r  d i r e c t l y  r e ­
ga r d i n g  the i n t e n t  b e h i n d  the b i l l  and w h a t  it is to accomplish. 
T h e r e  are s e v e r a l  facists of c o m p a r a t i v e  n e g l i g e n c e  w h i c h  are 
n o t  de lt  w i t h  in the b i l l  a nd w h i c h  are r e a l l y  the guts of 
d e c i d i n g  w h e r e  c o m p a r a t i v e  n e g l i g e n c e  is g o i n g  to go in the 
S t a t e  of Alaska. The p r e s e n t  bill, as writ te n,  b a s i c l y  does 
n o t  add  a n y t h i n g  to the S u p r e m e  Courts' d e c i s i o n  in the K a a t z -  
L i n s l e y  case.

T he a r e a  of m u l t i p l e  d e f e n d a n t s  is no t a d d r e s s e d  in the bill.
T he b a s i c  q u e s t i o n  is whet he r , in the s i t u a t i o n  of m u l t i p l e  
defendants, w h e r e  one of the d e f e n d a n t s  is in so lv e nt  that the 
o t h e r  d e f e n d a n t s  w i l l  b e  j o i n t l y  a n d  s e p e r a t e l y  li able for the 
d a m a g e s .

It m a y  b e  that the .sponsors of the b i l l  hav e r e s o l v e d  that issue 
<dn^the bill, in fact, does r e p r e s e n t  all of the ar ea s  they w i s h  
it to a d d r e s s  b u t  I h a v e  not h a d  a c h an ce  to discu ss  that w i t h  
them. I k n o w  the Bar  A s s o c i a t i o n  is a t t e m p t i n g  to come up w i t h  
a p o s i t i o n  on the issue of the m u l t i p l e  d e f e n d a n t s  an d to the b e s t  
of m y  i n f o r m a t i o n  w o u l d  like to t e s t i f y  at the hearing. I also 
t a l k e d  to M i l a r d  Ingrham, an a t t o r n e y  in Fairbanks, w h o  is a m e m b e r  
of the A l a s k a  B a r  A s s o c i a t i o n  Civil Ru le s C o m m i t t e e  and a l s o  had 
sent a l e t t e r  r e g a r d i n g  the U n i f o r m  C o m p a r a t i v e  F a u l t  A ct to Rep. 
Cowper. In that co nversation, he i n d i c a t e d  he w o u l d  like to 
t e s t i f y  b e f o r e  the C o m m i t t e e  on the bill a n d  that the present;
HB 124 as i n t r o d u c e d  d i d  not a d d r e s s  the m a j o r  issues that he 
c o n s i d e r e d  to b e  necessary.

I w i l l  a t t e m p t  to c o n ta c t L e g i s l a t i v e  A f f a i r s  to see w h o  d r a f t e d  
the bill. H o p e f u l l y  w e  c an p u t  the b i l l  b a c k  on the c a l e n d a r  
for e a r l y  or the m i d d l e  pa r t of n e x t  week.



•J

:-X

m

*

7

8

9

10 

It 

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26
27
28

.22.

, f - - r-  ■ ....

Introduced: 1/28/77
Referred: C o m m e r c e  and
J u diciary

IN THE HOUSE BY C O W P E R  AND BROWN 

H O U S E  BILL NO. 124 

IN THE L E G I S L A T U R E  OF T HE ST A T E  OF A L A S K A  

TE N T H  L E G I S L A T U R E  - F I R S T  SESSION  

A  BILL

For an A c t  entitled: "An A ct r e l a t i n g  to co m p a r a t i v e  fault."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

*  S e c t i o n  1. AS 09.16.020(1) is a m e n d e d  to read:

(1) their rela t i v e  degrees of fault shall be the basis for 

a l l o c a t i o n  [NOT BE CONSIDERED];

*  Sec. 2. AS 09 is amended b y  a dding a n e w  chapter to read:

C H A P T E R  17. C O M P A R A T I V E  FAULT.

Sec. 09.17.010. C L A IMANT'S C O N T R I B U T O R Y  FAULT. In a tort action 

for damages ba s e d  on negligence, recklessness, or strict l i a b i l i t y  (in­

clud i n g  .jreach of warranty), a claimant's c o n t r i b u t o r y  fault does not 

bar r e c o v e r y  but has the e f fect of di m i n i s h i n g  his d a m a g e ' p r o p o r t i o n­

at e l y  acco r d i n g  to his o wn fault or the fault a t t ributable to him. In a 

de r i v a t i v e  action or an a c t i o n  for w r o n g f u l  death, the claimant's 

damages are d i m i nished a c c o r d i n g  to the fault of a ny p erson w h o s e  c o n­

duct might othe r w i s e  have b a r r e d  the liability. This s e c tion applies 

w h e t h e r  or not the c o n t r i b u t o r y  fault p r e v i o u s l y  co n s t i t u t e d  a defense 

and replaces such common law p r i n ciples as last clear chance and implied 

a s s u m p t i o n  of risk.

Sec. 09.17.020. S P E CIAL INTERROGATORIES. In a tort a c t i o n  i n­

vo l v i n g  c o n t r i b u t o r y  fault, the court, unless otherwise r e q u e s t e d  b y  the 

parties, shall instruct the ju r y  to gi v e  answers to special i n t e r r o g a­

tories (to r ender special v e r d i c t s ) , or mak e  findings itself if there is 

no jury, indicating

(1) the amount of damages ea c h  claimant w o u l d  r e c o v e r  if con-
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t r i b u t o r y  fault w e r e  disregarded; and

(2) the p e r c e n t a g e  of the fault f or each p a r t y  to the a ction 

as c o m p a r e d  w i t h  the c o m b i n e d  fault of all p a r t i e s  to the action. F or 

this purpose, the court m a y  d e termine that two or m o r e  persons are 

a p p r o p r i a t e l y  t r e a t e d  as a single party.

Sec. 09.17.030. D A M A G E S  SET OFF. D a m a g e s  a w a r d e d  un d e r  this chap-

ter m a y  b e set off on l y  to the e x tent that an a w a r d  against one party 

/ |\ c a n n o t  b e  collected.

/ Sec. 09.17.040. I NJURIES EFFECTED. This chapter applies to all

/ injuries i n c u r r e d  after the e f fective date of this Act.

j Sec. 09.17.050. SEVERABILITY. If any p r o v i s i o n  of this chapter or

| a p p l i c a t i o n  of it to a n y  p e r s o n  or c i r c u m s t a n c e  is held invalid, the

! i n v a l i d i t y  does n o t  a ffect other p r o visions or applic a t i o n s  of the chap-

! ter that can be gi v e n  effect w i t h o u t  the i n v a l i d  prov i s i o n  or applica-

, tion, and to this end the p r o v isions of this c h a pter are severable.

l»~*- /V.
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R e p r e s e n t a t i v e  S t e v e  C o w p e r  
P o u c h  V
J u n e a u  A K  9 9 8 1 1

Re: U n i f o r m  C o m p a r a t i v e  F a u l t  A c t

D e a r  S t e v e :

E n c l o s e d  p l e a s e  f i n d  a c o p y  o f  U n i f o r m  C o m p a r a t i v e  F a u l t  
A c t  w i t h  m y  p r o p o s e d  m o d i f i c a t i o n s .  I h a v e  a l r e a d y  s p o k e n  
t o  y o u  g e n e r a l l y  a b o u t  t h e  A c t .

A s  I m e n t i o n e d ,  the A c t  f i r s t  c a m e  t o  m y  a t t e n t i o n  s a 
m e m b e r  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  C i v i l  R u l e s  C o m m i t t e e .
T h e  A c t  w a s  s e n t  to us by  C h i e f  J u s t i c e  B o o c h e v e r  w i t h  the 
r e q u e s t  t h a t  w e  r e v i e w  it w i t h  t h e  i d e a ,  I a s s u m e ,  of  
a d o p t i n g  it  as a C i v i l  R ule. A l l  m e m b e r s  o f  the c o m m i t t e e  
f e l t  t h e y  w e r e  d i s q u a l i f i e d  f r o m  a c t i n g  w i t h  r e g a r d  t o  t h e  
A c t  b e c a u s e  a l l  h a d  c a s e s  p e n d i n g  t h a t  w o u l d  b e  d i r e c t l y  
a f f e c t e d  b y  s o m e  p o r t i o n  of t h e  A c t .  F u r t h e r m o r e ,  a l l  
m e m b e r s  o f  t h e  c o m m i t t e e  f e l t  t h a t  t h e  m a t t e r s  c o n t a i n e d  in 
t h e  A c t  w e r e  m o r e  a p p r o p r i a t e l y  t h e  s u b j e c t  f o r  l e g i s l a t i o n  
r a t h e r  t h a n  r u l e s .  R e g a r d l e s s  o f  w h a t  o u r  c o m m i t t e e  f e l t ,  I 
b e l i e v e  i t  c a n  be i n f e r r e d  f r o m  C h i e f  J u s t i c e  B o o c h e v e r ’s ■ 
r e q u e s t  t o  t h e  c o m m i t t e e  t h a t  if t h e  l e g i s l a t u r e  d o e s  n o t  
a d o p t  s o m e  s o r t  of l e g i s l a t i o n  i m p l e m e n t i n g  c o m p a r a t i v e  
n e g l i g e n c e  in A l a s k a ,  the c o u r t  w i l l  d o  s o  b y  r u l e s .

T h e  m a i n  a r g u m e n t  t h a t  I h a v e  w i t h  t h e  p r o p o s e d  A c t  is i n  
s e c t i o n  3. U n d e r  s e c t i o n  3, t h e  c o m m o n  l a w  d o c t r i n e  o f  
j o i n t  a n d  s e v e r a l  l i a b i l i t y  o f  j o i n t  t o r t  f e a s o r s  is a b o l i s h e d  
a n d  a l l  p a r t i e s ,  i n c l u d i n g  t h e  i n j u r e d  p a r t y ,  m u s t  s h a r e  

p r o p o r t i o n a t e l y  in the i n s o l v e n c y  of a n  u n i n s u r e d  o r  o t h e r w i s e  
i n s o l v e n t  t o r t  f e a sor. T h i s  is n o t  t h e  l a w  i n  o t h e r  j u r i s d i c t i o n s  
t h a t  h a v e  c o n s i d e r e d  the p r o b l e m .  S e e  57 Am. Ju r .  2nd, N e g l i g e n c e  
§435, e s p e c i a l l y  n o t e s  12, 13, a n d  14, a c o p y  of w h i c h  I am  
e n c l o s i n g .  T h e  w h o l e  t h e o r y  of c o m p a r a t i v e  n e g l i g e n c e  is t h a t  
a t o r t  v i c t i m  s h o u l d  be p e n a l i z e d  in r e c o v e r y  f r o m  a t o r t  
f e a s o r  in an a m o u n t  e q u a l  to h i s  c o n t r i b u t i o n  to h i s  o w n  
i n j u r i e s .  It w o u l d  be  c o n t r a r y  t o  the h u m a n i t a r i a n  s p i r i t  of  
the d o c t r i n e  to f u r t h e r  p e n a l i z e  the t o r t  v i c t i m  f o r  t h e



R e p r e s e n t a t i v e  S t e v e  C o w p e r  
Re: U n i f o r m  C o m p a r a t i v e  F a u l t  A c t
D e c e m b e r  30, 19 7 6  
P a g e  2

i n s o l v e n c y  o f  o n e  o r  m o r e  t o r t  f e a s o r s .  F u r t h e r m o r e ,  t h e  
p r o p o s e d  Act, in p r a c t i c e ,  w o u l d  s e v e r e l y  c o m p l i c a t e  l i t i g a t i o n .
I c a n  i m a g i n e  in e v e r y  a c t i o n  f i l e d  u n d e r  t h e  p r o p o s e d  A c t ,  
t h a t  d e f e n d a n t s  w o u l d  a t t e m p t  t o  j o i n  e v e r y  p o t e n t i a l  
i n s o l v e n t  d e f e n d a n t  a r o u n d  in an e f f o r t  t o  d e c r e a s e  t h e i r  o w n  
l i a b i l i t y .  I h a v e  h a d  m a n y  c a s e s  w h e r e  p o t e n t i a l  d e f e n d a n t s  
a r e  n o t  j o i n e d  b e c a u s e  t h e y  a r e  u n i n s u r e d  o r  o t h e r w i s e  i n s o l v e n t  
and t o  j o i n  t h e m  u n d e r  s u c h  c i r c u m s t a n c e s  w o u l d  m e r e l y  c o m p l i c a t e  
t h e  l i t i g a t i o n .  D e f e n d a n t s  in s u c h  a c t i o n s  h a v e  n o t  j o i n e d  t h e m  
e i t h e r  b e c a u s e ,  u n d e r  the r u l e  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y ,  
t h e y  k n o w  t h a t  t h e y  c o u D d  n o t  c o l l e c t  c o n t r i b u t i o n  f r o m  t h e m .
B u t  if t h e r e  is n o  j o i n t  a n d  s e v e r a l  l i a b i l i t y ,  t h e r e  w o u l d  b e  
v e r y  g o o d  r e a s o n  f o r  d e f e n d a n t s  to j o i n  i n s o l v e n t  d e f e n d a n t s  
in an e f f o r t  to r e d u c e  t h e i r  o w n  l i a b i l i t y  t o  t h e  p l a i n t i f f .

T h e  o t h e r  c h a n g e s  t h a t  I h a v e  m a d e  a r e  s t r i c t l y  t e c h n i c a l .  I 
h a v e  e v e r y w h e r e  c h a n g e d  " p l a i n t i f f "  to " c l a i m a n t "  a n d  " d e f e n d a n t "  
to " t o r t  f e a s o r " .  T h o  r e a s o n  f o r  t h i s  is t h a t  o f t e n  a t o r t  
c l a i m a n t  m a y  be  c a s t  in t h e  r o l e  of  a c o u n t e r c l a i m i n g  d e f e n d a n t  
a n d  a t o r t  f e a s o r  m a y  be c a s t  i n  t h e  r o l e  o f  a p l a i n t i f f .  In  
s e c t i o n  5, I h a v e  a d o p t e d  a l t e r n a t i v e  1, f o r  t h e  r e a s o n s  s t a t e d  
in  t h e  s e c o n d  p a r a g r a p h  of  t h e  c o m m e n t s ,  a n d  f o r  t h e  r e a s o n  t h a t  
s o m e  d e f e n d a n t s ,  m a y  b e  u n i n s u r e d  b u t  h a v e  a s s e t s  o r  b e  s e l f -  
i n s u r e d .  I b e l i e v e  t h a t  t h e  a m e n d m e n t  t o  t h e  U n i f o r m  
C o n t r i b u t i o n  A m o n g  T o r t  F e a s o r s  A c t  s h o u l d  b e  a d o p t e d .

I w i s h  t h a t  y o u  w o u l d  a t t e m p t  to g e t  t h i s  U n i f o r m  A c t ,  as 
a m e n d e d  by  me, a d o p t e d  as lav/. I h a v e  n o  p a r t i c u l a r  v a n i t y  
a b o u t  d r a f t s m a n s h i p  a n d  v/ould b e  a g r e e a b l e  t o  a n y  l a n g u a g e  s o  
lo n g  as t h e  e n d  is a c c o m p l i s h e d .

If y o u  h a v e  any q u e s t i o n s ,  p l e a s e  d o  n o t  h e s i t a t e  to c a l l  m e  
c o l l e c t ,  e i t h e r  at  the o f f i c e  ( 4 5 2-1201) o r  at  h o m e  ( 4 5 6 - 5 0 0 0 )  .
I w o u l d  li k e  to g o  to J u n e a u  to t e s t i f y  a t  a n y  i m p o r t a n t  
h e a r i n g s  r e g a r d i n g  the A c t  a n d  v/ould a p p r e c i a t e  i t  if y o u  
w o u l d  a d v i s e  m e  w h e n  any a r e  s c h e d u l e d .

Y o u r s  v e r y  truly,

M i l l a r d  F. I n g r a h a m

IIEDLAND

M F I / m c b
E n c l o s u r e s



A M E N D M E N T

O f f e r e d  in the H O U S E  By the C o m m er ce  C o m m i t t e e

TO: H O U S E  B I L L  NO. 124

P ag e 1, li ne  6:

A f t e r  " f a u l t” add and a m e n d i n g  R u l e  49(c) of the A l a s k a  

S u p r e m e  Cou rt 's  Rules of C iv il  P ro ce d u r e "

Page 2, line 16:

A d d  a n e w  secti on  to read:

"Sec. 3. AS 09.17.020 o f  sec. 2 of this A c t  amends 

Ru le  49(c) of the A l a s k a  S u pr em e Court's Rules of Civil 

P r o c e d u r e  b y  r e q u ir in g the trial court to i nstruct the jury 

to gi ve  a n s w er s to special i n t e r r o g a t o r i e s  in a tort acti on  

i n v o l v i n g  c o n t r i b u t o r y  fault."



F e b r u a r y  14, 1977

T he Ho no r ab le  Steve Cowper 
Chairman
House Finan ce  Committee 
T e n t h  State Le gislature 
Pouch V
Juneau, A l a s k a  99811

The Ho no ra bl e  Fred Brown 
Cha ir ma n
L abor a nd M a na ge me nt  Committee 
Tenth State Le gislature 
P ouch V
Juneau, A l a s k a  99811

R e : HB 124

Dear R ep re sentatives Cowper and Brown:

The following are comments on behal f of the At t or n e y  
General's Offic e on the r e f e r e n c e d  bill.

The p r i m a ry  effect of the bill is to ma ke  a matter 
of statute the doctrine of "pure" c om pa ra ti v e ne g li g e n c e  
e stab li sh ed  b y  the A la sk a Supreme Court in Kaatz v. S t a t e ,
540 P . 2d 1037 (Alaska 1975). The bill w o u l d  appear to 
achreve its purpose in this regard.

T here does appear to be at least one diffic ul ty  
w i t h  the bill. In order to m a k e  this ap parent diffi cu lt y 
clear, some ba c kg ro un d di sc u s s i o n  is necessary. The U n i f o r m  
C ont ri bu ti on  A m o n g  Joint To r tf e a s o r s  Act has been enacted 
into statute in A la s ka  at AS 09 . 16 .0 10  - .060. Prior to 
comp ar at iv e n e g l i g e n c e  b e c o mi ng  the l aw of Alaska, a claimant 
in a tort acti on  could recover a j u d g m e n t  re n de re d against 
j oint tortfeasors fro m any one or a co mb in a t i o n  of the joint 
tortfeasors w h o  had done h i m  injury. Additionally, the 
U n i f o r m  Cont ri bu ti o n Among Joint Tortf ea s or s Act pr o vi de d

In de termining the pro rata shares of t o r t­
feasors in the entire l ia bility their 
re la ti ve  degrees of fault shall not be 
considered. AS 09.16.020(1).

The bill in Section 1 proposes an a me ndment to that p ro vision 
as follows:
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In dete rm in in g the pro rata shares of t o r t­
feasors in the entire l ia bility their 
r e l a t i v e  degress of fault shall be the 
basis for a ll o ca t i o n  [NOT BE C O N S I D E R E D ] .

The draft o f  the U n i f o r m  C o m pa ra ti ve  Fault Act, 
l argely r e l i e d  o n  b y  the drafters of the bill, has an a d d i­
tional section n ot i n co rp o r a t e d  into the bill w h i c h  reads as 
f o l l o w s :

Sect io n 3. C o n tr ib ut i on  rights among 
m u l t i p l e  defendants are de t er m i n e d  in 
a c co rd an ce  w i t h  the p e r c e n t a g e  of fault 
of each defendant, as found by the 
trier of fact. The court shall enter 
j udg me nt  on the basis of those rights 
and findings m a d e  under Section 2. If 
a j udgment against a party cannot be 
co ll ec te d w i t h i n  [one year] after the 
jud gm en t becomes final, the r e s p o n s i b i l i t y  
for the amount in volved is distribute'-' 
among the other parties in p r o p o r t i o n  to 
their rel at i ve  fault.

This section has two effects: (1) it makes it clear that
c o nt ri b u t i o n  among joint tortfeasors is to be d et er mi ne d on 
the basis of their r e l a ti ve  degrees of fault (see AS 09.16. 
020(1), set forth above), and (2) it p rovides that if one 
t ortfe as or  cannot be m a d e  to pay his share of the ju dg me nt  
b ecau se  he is u n i n s u r e d  or o th erwise insolvent, then all 
parties, including the c l a i m a n t , shall bear the burden 
p r op or t i o n a t e  to tneir rel at iv e degrees of fault. The 
second effect of the p r o po se d section is to change the 
common law, in that, if part of a j udgment is uncollectible, 
the amount that the claimant is to rece iv e wi ll  be diminished 
p r op or t i o n a t e  to his own n e g l i g e n c e  as d et e rm in ed  by the 
trier of fact.

The bill does n o t  include this section of the 
draft U n i f o r m  C om parative Fault Act, a p pa re n t l y  w i t h  the 
intent n o t  to d i m i ni sh  the c l a i m a n t 1s r e c o v e r y  p r o p or ti on a te  
to his r e l at iv e  degr ee  of fault in the s it ua ti o n w h e r e  part 
of the j u d gm en t is uncollectible. For example, as sume that 
a court determines the injuries to a cl aimant to be $100,000, 
a nd that the p l a i n t i f f  and the two jo in t tortfeasors are 
e a c h  33% liable. If b o t h  tortfeasors are solvent, the 
c laimant w o u l d  collect $33,000 from each of them. However, 
if one o f  the two joint tortfeasors is insolvent, then under 
the section of the draft U n i f o r m  Co mp a r a t i v e  Fault Act set 
f orth above (which the bill does not i n c o r p o r a t e ) , the 
c laimant and the solvent tortfeasor w o u l d  hav e to share the 
loss p ro po r t i o n a t e  to their relative degrees of fault, and
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the claimant w o i l d  collect $50,000 of his j u d gm e nt  ($33,000 
f r o m  the solvent j o i n t  tortfeasor, plus an a dditional 
$17,000 f r o m  that same j oi nt  tortfeasor, w h i c h  represents 
o n e - h a l f  o f  the u n c o l l e c t i b l e  pa rt  of the judgment). On the 
o th er  hand, the app ar en t intent of the bill is to al lo w the 
cla im an t to collect the e ntire j u d g m e n t  to w h i c h  he w o u l d  be 
o t h e r w i s e  entitled. U n d e r  the fact si t ua ti on  above, it is 
the a pparent intent o f  the drafters of the bill to a l l o w  the 
c laimant to collect all $66,000 fr o m the single solvent 
j o i n t  tortfeasor.

T h er e is some question, however, as to w h e t h e r  the 
b i l l  in fact achieves its purpose. Accordingly, it is 
s ug ge st ed  that a n  a d d it io na l section be added to the bill, 
i n c o r po r at in g Secti on  3 of the draft U n i f o r m  Comparative 
Fault Act, set forth above, m o d i f i e d  as follows:

Co nt ri b u t i o n  rights among m u l t i p l e  
tortfeasors [defendants] are determ in ed  
in ac co r d a n c e  w i t h  the pe rc en ta ge  of 
fault of each tortfea s or  [defendant], as 
found b y  the trier of fact. The court 
shall enter j u d g m e n t  on the basis of 
those rights and findings m a d e  under 
Section 2. If a j u d g m e n t  against a party 
cannot be c o l l e c t e d  w i t h i n  [one year] 
after the ju d gm e n t  becomes final, the 
r e s p o n s i b i l i t y  for the amount involved 
is di st ri b u t e d  a mo n g the ot he r parties 
in p r o p o r t i o n  to their r e l at iv e  fault.

T he purpo se  of this p r o p o s e d  change is ex pl ained in M i l l a r d  
F. Ingraham's Dec em be r 30, 1976, letter to R e p r e se nt a ti ve  
Cowper. I r ep ea t the a pp li c a b l e  p o r t i o n  of Mr. Ingraham's 
letter below:

I h av e ev e rwhere c h a n ge d 'plaintiff' to 
'claimant' and 'defendant' to 'tortfeasor'.
The reason for this is that often a tort 
c laimant m a y  be cast in the role of a 
c ou nt e r c l a i m i n g  de fe ndant and a tortfeasor 
m a y  be cast in the ro le  of a plaintiff.

If, on the o th er  hand, the bill is to be draf te d 
so as not  to requi re  that the claimant share in any d i m i n u­
tion of the j u d g me nt  p r o p o r t i o n a t e  to his r elative fault, 
then the third sentence of Secti on  3 of the draft U n i f o r m  
C o mp ar a t i v e  Fault Act should be m o d i f i e d  as follows:

A ll tortfeasors liable to claimant are 
j o i n t l y  and se ve ra ll y  liable for all 
damages to w h i c h  c l aimant :Ls entitled.
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This p r o p o s e d  c h ange w a s  also su gg es te d in Mr. Ingraham's 
lett er  to you. Set forth b e l o w  are the a p p l i c a b l e  comments 
in that letter:

The m a i n  arg um en t that I have w i t h  the 
p r o p o s e d  Act  is in s e c t io n 3. Un de r  
sect io n 3, the c o m m o n  l aw doctrine of 
jo in t a n d  several l i a b i li ty  of j oi nt  
tort feasors is a b o l i s h e d  and all parties, 
i nc lu d i n g  the i n j ur e d party, m u s t  share 
p r o p o r t i o n a t e l y  in the i ns ol v en cy  of an 
u n i n s u r e d  or o t h e r w i s e  in so l ve nt  tort 
feasor. This is n o t  the law in other 
j ur is d i c t i o n s  that h a v e  c o n s i d e r e d  the 
problem. See 57 Am. Jur. 2nd, N e g l i g e n c e  
§435, e s p e c i a l l y  no te s 12, 13, a nd 14, a 
co p y of w h i c h  I a m  enclosing. The w h o l e  
t he or y of c o m pa ra ti v e n e g l i g e n c e  is that 
a tort v i c t i m  s hould be p e n a l i z e d  in 
r e c o v e r y  f r o m  a tort feasor in an amoun t 
equal to his c o n t r i b u t i o n  to his o w n  i n j u r­
ies. It w o u l d  be c o n t ra ry  to the h u m a n i­
tarian spirit of the d octrine to fur th er  
p e n al iz e the tort v i c t i m  for the i ns o lv en cy  
o f  one or mor e tort feasors. Furthermore, 
the p r o p o s e d  Act, in practice, w o u l d  
severely c om pl ic at e litigation. I can 
imagine in e ve ry  a c t i o n  filed u n d e r  the 
p r o p o s e d  Act, that defendants w o u l d  
att em pt  to j o i n  every po te n ti al  insolvent 
de fe nd an t a ro u nd  in an effort to de crease 
their o w n  liability. I h a v e  h a d  m a n y  cases 
w h e r e  p ot en t i a l  d efendants are n o t  j o i n e d  
beca us e they are u n i n s u r e d  or o t h e rw is e  
insolvent and to jo in  the m u n d e r  such 
circums t an ce s w o u l d  m e r e l y  c om pl ic a te  the 
litigation. De fe nd an t s in such actions 
ha ve  n o t  j o i n e d  th e m either because, un de r  
the rule of j o i n t  a nd several liability, 
t he y k n o w  that they co ul d n o t  collect 
co nt ri b u t i o n  f r o m  them. But if there is no 
j oi nt  a n d  several liability, there w o u l d  
be v e r y  good r e a s o n  for defendants to 
j o i n  in solvent defendants in an effort to 
reduce their own li ab il it y to the plaintiff.

Again, it is p o s s i b l e  that the bill in its pres e nt  
f o r m  does n o t  create the p r o b l e m  d i s c u ss e d above; however, 
S e ct io n 3 of the draft U n i f o r m  C o mp ar at i ve  Fa u lt  Act, w i t h  
the changes su gg es te d above, does m a k e  the intent b e h i n d  the 
l e gi sl at io n  clearer. S e c ti on  3 also, in the s e co nd  sentence,
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specifies that the court shall as par t  of its jud gm en t 
a p p o r t i o n  damages. This sentence has the effect o f  d i s p e l­
ling any doubt as to the court's a ff i rm at iv e o b l i g a t i o n  to 
a p p o r t i o n  at the time the initial j u d g m e n t  is entered.

If I can p r o v i d e  further a s si st an ce  to the committee, 
p l e a s e  do n o t  h e s i t a t e  to contact me.

Sincerely,

A V R U M  M. GROSS 
ATTOR*TC”ir/

By: L '  I  , A J  v — 'c

W i l l i a m  T. Council 
A s s i st an t  A t t o r n e y  General

W T C :chp

cc: Hon. T e r ry  Gardiner, Chairman
H o u s e  Ju d ic i a r y  Committee

Jo hn  George
Ri sk  Ma na ge m en t
Dept, o f  A d m i n i s t r a t i o n
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