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Box' 126Pyrc1 '• [be/!kT, Alpj?rd 99707

January 26, 1978

P.epr. Sally Smith 

Pouch V

Juneau, Alaska 99811

Re:- House Bill 483

Bear Sally:

This is to follow up my telephone conversation January 24th with your secretary 

concerning 113 483. You inquired concerning the bill generally, and particularly 

Sections 1 and 13. As you know, H3 483 was submitted strictly as a clarification 

or cleanup bill. Section 1, however, does add something new to the first class 
borough incorporation process. The addition is, however, designed only to e l i m­

inate what is now a cumbersome process. Since neither second or third class 
boroughs are now authorized to adopt home rule charters, this amendment is not and 

should not be applicable to them. There seems to he little reason why, if the 

residents of the area desire it, that the incorporation and home rule charter 

process should not be initiated at the same election. To require two elections

simply adds to the time lag and cost. Since the incorporation process itself

- requires petition, review by Department of CSRA, and a hearing in the area by the 

Local Boundary Commission with its report prior to the election, it would seem 

highly unlikely that any resident would be unaware of the issues at the time of 

the election. I think that Section 1 is very worthwhile and in keeping with a 

policy of avoiding needless frustration and cost without jeopardizing adequate 

notice and communication to citizens.

f  As to Section 13, this simply extends to municipalities a device which the State 

lus used considerably. It is included in HR 483 only because of the apparent* 

violation of the one subject rule caused by its inclusion in Chapter 56 SLA 1976. 

This provision is of some interest in Fairbanks because of the possiblity of its 

use for funding of the Fairbanks Memorial Hospital. Without going into the 

discussion as to whether Section 13 could be better written to better serve its 

goals, since this is a curative bill I do not see any particular problem with

including it. The mechanism of public corporations for financing is not uncommon

throughout the United States and provides a desirable flexibility. To delete 

this section from the bill might indicate an intent of the Legislature not to 

/ permit the utilization of public corporations for community facilities and have 

a chilling effect on plans which might be in the evolution process. It would 
seem to mo that there is little likelihood of a massive rush to make use of

\ this provision and certainly if there were foreseeable problems, the Legislature
v could deal with them at a later time.

I hope that this has been of some assistance to you.

Borough Attorney 

JDN:ds

cc: Repr. Lisa Rudd



KETCH IKAN  GATEWAY BOROUGH
3 4 4  FRONT STREET 

KETCHIKAN, ALASKA 9 9 9 0 1

March 2 3 ,  1978

Ms. L i s a  Rudd 
Cha i rman
House Community Reg iona l  

A f f a i r s  Committee 
Pouch Y
Juneau ,  A la s k a  99811 

Dear M rs . Rudd :

On b e h a l f  o f  the  Ke tch ik an  Gateway Borough I would l i k e ' t o  
e xp re s s  ou r  i n t e r e s t  in passage o f  HB 855 r e l a t i n g  to  p u b l i c  c o r ­
p o r a t i o n s  o r  o t h e r  mun ic ipa l  i n s t r u m e n t a l i t i e s .

The p r p v i s i o n s  o f  t h i s  b i l l  were i n c o r p o r a t e d  in a n o th e r  b i l l  
which was passed in the l a s t  s e s s i o n  and as I unde rs tand  t h e r e  i s  a 
q u e s t i o n  o f  l e g a l i t y  o f  these  p r o v i s i o n s  because t ire- b i l l  passed 
cove red  two s u b j e c t s .

The C i t y  o f  Ke tch ik an  and the Ke tch ik an  Gateway Borough have 
been d i s c u s s i n g  a j o i n t  T r a n s p o r t a t i o n  A u t h o r i t y  f o r  the C i t y  p o r t s  
and the Borough a i r p o r t  which i s  p o s s i b l e ,  as I u n de r s t a nd ,  f o r  a 
home r u l e  m u n i c i p a l i t y  such as ou r  C i t y ,  howeve r ,  the l i m i t a t i o n s  o f  
a second c l a s s  borough do not  e nab l e  us to  c r e a t e  such an a u t h o r i t y .  
T h e r e f o r e ,  we would l i k e  t o  encourage r e - p a s s a g e  o f  t h i s  e n ab l in g  
l e g i s l a t i o n  in o r d e r  t h a t  the l e g a l  avenues a r e  a v a i l a b l e  to  us 
shou ld  we choo se .

Thank you .

JAS : jw

cc : S en a t o r  R obe r t  Z i e g l e r
R e p r e s e n t a t i v e  Ora l  Freeman 
R e p r e s e n t a t i v e  T e r r y  G a rd in e r  
J im R o l l e ,  Exec . D i r e c t o r

A la s k a  Munic ipa l  League

S i n c e r e l y ,

KETCHI KAN GATEWAY BOROUGH

JucW th A. S l a j e r  
Borough Manager



M E  M O  R  A  N  D  D  M F e b r u a r y  1 6 ,  1 9 7 8

SUBJECTi B r i e f  h i s t o r y  o f  A S  29.59

TO: R e p r e s e n t a t i v e  M a l s  A. Anderson, Jr.

F R O M :  J o h n  B. C h e n o w e t h

L e g i s l a t i v e  C o u n s e l

K y  r e c o l l e c t i o n  o f  t h e  c i r c u m s t a n c e s  r e l a t i n g  to the a d o p t i o n  and t a k i n g  

e f f e c t  o f  t h e  b i l l  e m b o d y i n g  th i s  p r o v i s i o n  i s  this:

I n  m i d - s e s s i o n  o f  1976, B o b  D u p e r e  c a lled to the a t t e n t i o n  o f  the S e n a t e  

C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  Com m i t t e e  the propo s a l  b y  the I RS to 

t i g h t e n  r e g u l a t i o n s  d e f i n i n g  the t a x -exempt status o f  p u b l i c  corporations. 

D u p e r e  has ,  o f  c o u r s e ,  a  w o r k i n g  k n o w l e d g e  o f  m u n i c i p a l  f i n a n c e  v/ith 

r e s p e c t  t o  A l a s k a ' s  l o c a l  governments, a nd a p p r e c i a t e d  the pot e n t i a l  

p r o b l e m s  t h a t  w o u l d  h a v e  b e e n  p r e s e n t e d  u n d e r  the p a r t i c u l a r  changes 

t h e n  u n d e r  c o n s i d e r a t i o n  b y  the IRS. Cio suggestion to m e e t  t h e  p r o b l e m s  

v a 3  to m a k e  c l e a r  t h a t  m u n i c i p a l i t i e s  h a d  t he a u t h o r i t y  t o  esta b l i s h  

p u b l i c  c o r p o r a t i o n s  f o r  c a r r y i n g  o u t  specific mun i c i p a l  p u rposes, to 

p r o t e c t  t h e  t a x - e x e m p t  s t a t u s  (insofar as th a t  w a s  possible) o f  these 

c r e a t u r e s  i n  t h e  e v e n t  l o c a l  g o v e r nments detc mined to m a k e  u s e  of 

p u b l i c  c o r p o r a t i o n s  t o  m e e t  p u b l i c  p u r p o s e s  o r  needs- A t  t h e  time, a s  I 

r e c a l l ,  t h e  p o s s i b i l i t y  o f  e s t a b l i s h m e n t  o f  a  p u b l i c  c o r p o r a t i o n  f o r  

h o s p i t a l  c a r e  w a s  u n d e r  a c t i v e  consideration, as, I think, w a s  the 

p r o p o s a l  t o  vise m u n i c i p a l  a u t h o r i t y  t o  p r o v i d e  p u b l i c  s e r v i c e s  to m a j o r  

i n d u s t r i a l  u s e r s -  .

A t  a n y  r a t e ,  t h e  b i l l  w a s  d r a f t e d  a n d  presented. Cojranittee m e m b e r s  

endorsed, t h e  a t t a c h m e n t  o f  t h e  p r o v i s i o n  t o  a  bi l l  o f f e r e d  b y  t h e  g o v e r n o r  

m a k i n g  t e c h n i c a l  a m e n d m e n t s  t o  the exis t i n g  jiuthority o f  t h o  A l aska 

M u n i c i p a l  B o n d  B a n k  Authority- I d o  n ot r e c a l l  w h e t h e r  the p r o v i s i o n  

w a s  a d d e d  o n  t o  t h e  g o v e r n o r ' s  b i l l  in a n ticipation of p o s s i b l e  vato o f  

t h e  s a m a  p r o v i s i o n  s t a n d i n g  alone, or w h e t h e r  it. w a s  ad d e d  because, 

o n  t h a t  d a y ,  t h e  g o v e r n o r’s b i l l  h a p p e n e d  to p r e s e n t  i t s e l f  a n  a  h a n d y  

v ehi c l e .  T h a t  i s  w h e r e  i t  w a 3  p u t  —  b u t  in r e d r a f t i n g  t h e  b i l l  to 

c a r r y  t h e  amendment, t h e  d r a f t s m a n  neglected to c o n f o r m  the title.



R e p r e s e n t a t i v e  Ne.Ls A. Anderson, Jr. 

R a g e  2

F e b r u a r y  16, 1973

T h e  g o v e r n o r  s i g n e d  t he b i l l  into lav. However, in a  m o s t  u n u sual m o v e ,  

h i s  t r a n s m i t t a l  l e t t e r  to the Legisl a t u r e  p o i n t e d  o u t  the p r o b l e m  p o s e d  

b y  t h e  f a i l u r e  t o  l i m i t  the b i l l  t o  o n e  s u b j e c t  a nd to c o n f o r m  the t i t l e  
to  t h e  s u b s t a n t i v e  p r o v i s i o n s  o f  t h e  a m e n d e d  bill:

" I  h a v e  s i g n e d  t ha f o llowing b i l l  a n d  a m  t r a nsmitting the e n r o l l e d  

a n d  e n g r o s s e d  c o p i e s  t o  t h e  L i e u t e n a n t  G o v e r n o r’s O f f i c e  for 
p e r m a n e n t  filing:

S H H A T E  C O M M I T T E E  S U B S T I T U T E  F O R  

C O M M I T T E E  SU B S T I T U T E  F O R  

H O U S E  B I L L  HO. 674 

a m e n d e d  S e n a t e  (Chapter 56, S L A  1976)

E v e n  t h o u g h  I h a v e  s i gned th i s  b i l l  into law, I hav e  b e e n  a d v i s e d  

b y  t h e  A t t o r n e y  G e n e r a l  t h a t  t h e  incl u s i o n  o f  Sec. 4 i n  the b i l l  

v i o l a t e s  A r t i c l e  I I  - S e c t i o n  13 o f  the A laska Constitution. T h i s  

p r o v i s i o n  r e q u i c e s  t h a t  b i l l s  a r e  to b e  confi n e d  to o n e  subject a n d  

t h a t  t h e  s u b j e c t  b e  e x p r e s s e d  in t he title. A c cordingly, the 

A t t o r n e y  G e n e r a l  h a s  a d v i s e d  t h a t  Sec- 4 of the bill is v o i d  a n d  o f  

n o  effect.

I a m  b r i n g i n g  th i s  m a t t e r  o f  the A t t o r n e y  General's iidvise (sic) t o  y o u r  

a t t e n t i o n  so t h a t  th o s e  legislators w h o  w e r e  r e l ying o n  Sec. 4 t o  

a c c o m p l i s h  some' ob j e c t i v e  m a y  h e  n o t i f i e d  as t o  its p r o b a b l e  effect. 

T h o s e  l e g i s l a t o r s  m a y  then w a n t  t o  take appropriate a c t i o n  such a s  

I n t r o d u c i n g  n e w  l e g i s l a t i o n  to co v e r  t h e  s u b ject set f o r t h  in 

Sec. 4 o f  t he b i l l . "

1 9 7 6  Ilouse Journal, a t  p. 1230.

I h a v e  t o  q u e s t i o n  w h y  the A t t o r n e y  General d e t ermined t h a t  o n l y  s e c t i o n  4  

o f  t h a  l e g i s l a t i o n ,  t n a t  s e c t i o n  a d d i n g  w h a t  is n o w  A S  29.59, wa3 "void 

a n d  o f  n o  e f f e c t” —  why, i n  fact, t h e  e n t i r e  b i l l  w a s  n o t  t a i n t e d  w i t h  

t h e  s a m e  objection. —  a n d  w h_ther, f o r  that reason, t h e  o p i n i o n  r e n d e r e d  

t o  t h e  g o v e r n o r  i s  correct, nevertheless, it is t h e  c l o s i n g  p a r a g r a p h  

o f  t h e  g o v e r n o r’s t r a n s m i t t a l  l etter w h i c h  t h e  pro v i s i o n  d e s i g n a t e d  

H*Sec. 1 3” i n  t he o r i g i n a l  v e r s i o n  o f  IIB 483 is i n t e n d e d  to address.

A s s u m i n g  t h a t  t h a  g o v e r n o r’s statement, ba s e d  o n  the a t t o r n e y  g e n e r a l’s 

ad v i c e ,  i s  c o r r e c t ,  t h e n  it seems that you h a v e  two courses open:

R e p e a l  A S  2 9 . 5 9  o r  r e - e n a c t  it, w i t h  o r  w i t h o u t  s u b s t a n t i v e  amendment.

A t  l e a s t  a s  t o  a n y  m u n i c i p a l i t y  w h i c h  m a y  h a v e  acted in r e l i a n c e  o n  t h e  

sect i o n ,  o r  w h i c h  m a y  i n  the future, I think i t  desirable, in r e s p o n s e  

to  t h e  g o v e r n o r ' s  invitation, that the legislature act, f o r  inaction 

o n l y  m a i n t a i n s  t h e  "cloud" o n  A S  29.59 first p o i nted out i n  the a b o v e —  

c i t e d  t r a n s m i t t a l  letter.

J E C : j p d
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Repr. Sally Smith 

Pouch V

Juneau, Alaska 99311 

Re: House Bill 433

%
:4

5

Bear Sally:

This is to follow up my telephone conversation January 24th with your secretary 

concerning HB 433. You inquired concerning the bill generally, and particularly 

Sections 1 and 13. As you know, HB 483 was submitted strictly as a clarification 

or cleanup bill. Section 1, however, does add something new to the first class 
borough incorporation process. The addition is, however, designed only to e l i m­

inate what is now a cumbersome process. Since neither second or third class 

boroughs are now authorized to adopt home rule charters, this amendment is riot and 

should not be applicable to them. There seems to be little reason why, if the 

residents of the area desire it, that the incorporation and home rule charter 

process should not be initiated at the same election. To require two elections 

simply adds to the time lag and cost. Since the incorporation process itself 

requires petition, review by Department of C&RA, and a hearing in the area by the 

Local Boundary Commission with its report prior to the election, it would seem 

highly unlikely that any resident would be unaware of the issues at the time of 

the election. I thin! that Section 1 is very worthwhile and in keeping with a 

policy of avoiding neecless frustration and cost without jeopardizing adequate 
notice and communication to citizens.

As to Section 13, this simply extends to municipalities a device which the State 

has.used considerably. It is included in HB 483 only because of the apparent' 

violation of the one subject rule caused by its inclusion in Chapter 56 SLA 1976. 

This provision is of some interest in Fairbanks because of the possiblity of its 

use for funding of the Fairbanks Memorial Hospital. Without going into the 

discussion as to whether Section 13 could be better written to better serve its 

goals, since this is a curative bill I do not see any particular problem with 

including it. The mechanism of public corporations for financing is not uncommon 
throughout the United States and provides a desirable flexibility. To delete 

this section from the bill might indicate an intent of the Legislature not to 

permit the utilization of public corporations for community facilities and have 
a chilling effect on plans which might be in the evolution process. It would 
seem to me that there is little likelihood of a massive rush to make use of 

this provision and certainly if there were foreseeable problems, the Legislature 
could deal with them at a later time.

I hope that this has been of some assistance to you.

Borough Attorney 

JDfl:ds

cc: Repr. Li sd Rudd
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M

POUCH Y • STATE CAPITOL 
JUNEAU . ALASKA 998 U  

907-4653800

M a r c h  17, 1 9 7 8

SUBJECT:

TO:

FROM:

H B  855: r e l a t i n g  to p u b l i c  c o r p o r a t i o n s
a n d  o t h e r  i n s t r u m e n t a l i t i e s  o f  m u n i c i p a l  
g o v e r n m e n t .  (Work O r d e r  No. 5187)

R e p r e s e n t a t i v e  L i s a  Rudd, C h a i r p e r s o n
H o u s e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

J o h n  B. C h e n o w e t h ^ ^ x ^  oyfnsal^L e g i s l a t i v e  Co

Y o u  h a v e  p o s e d  fo u r  q u e s t i o n s  w i t h  r e f e r e n c e  to H B  855 w h i c h  
b e a r  u p o n  the u s e  b y  l o c a l  g o v e r n m e n t s  of p u b l i c  a g e n c i e s  as 
a m e a n s  b y  w h i c h  to i s s u e  o b l i g a t i o n s  o n  a t a x - e x e m p t  basis.
H B  855 w o u l d  r e - e n a c t  p r o v i s i o n s  o f  AS  29.59, s p e c i f i c a l l y  
a u t h o r i z i n g  p u b l i c  c o r p o r a t i o n s  or like i n s t r u m e n t a l i t i e s  
e s t a b l i s h e d  b y  m u n i c i p a l  g o v e r n m e n t s  to i s s u e  o b l i g a t i o n s  in 
o r d e r  to f u n d  the c osts o f  c o n s t r u c t i o n  o f  p u b l i c  f a c i l i t i e s .
T h e  r e a s o n s  f a v o r i n g  r e - e n a c t m e n t  o f  AS  2 9 . 5 9  a r e  a l l u d e d  to 
in m y  m e m o r a n d u m  to R e p r e s e n t a t i v e  N e l s  A n d e r s o n  of F e b r u a r y  16, 
a t t a c h e d  to this m e m o r a n d u m .

T h e  s t a t u t o r y  p r o v i s i o n  w h i c h  e v e n t u a l l y  w a s  e n a c t e d  into 
l a w  as AS  2 9 . 5 9  w a s  f i r s t  d r a f t e d  d u r i n g  the 1976 s e s s i o n  in 
r e s p o n s e  to p r o p o s e d  a d d i t i o n s  to a n d  a m e n d m e n t s  o f  r e g u l a t i o n s  
b y  the US T r e a s u r y .  The c h a n g e s  p r o p o s e d ,  i n c o r p o r a t e d  into 
r e g u l a t i o n s  r e l a t i n g  to d e f i n i t i o n  a n d  a d m i n i s t r a t i o n  o f  the 
I n t e r n a l  R e v e n u e  Code, w o u l d  h a v e  d e f i n e d  li m i t s  w h i c h  
p u b l i c  a g e n c i e s  e s t a b l i s h e d  b y  l ocal g o v e r n m e n t s  w o u l d  h a v e  
b e e n  r e q u i r e d  to s a t i s f y  in o r d e r  to g a i n  o r  r e t a i n  the 
b e n e f i t  o f  t a x - e x e m p t  i n t e r e s t  on the a g e n t ' s  o b l i g a t i o n s  to 
the e x t e n t  e n j o y e d  b y  the o b l i g a t i o n s  o f  the m u n i c i p a l i t y  
w h i c h  w e r e  d i r e c t l y  issued. T h e  p u r p o s e  o f  the p r o p o s e d
r u l e  c h a n g e  was, at l e a s t  in the v i e w  o f  the T r e a s u r y ,  that
p u b l i c  a g e n c i e s  w h i c h  w e r e  i s s u i n g  the o b l i g a t i o n s  be in 
a c t u a l  fa c t  s u b s t a n t i a l l y  c o n t r o l l e d  a n d  d i r e c t e d  b y  the 
l o c a l  g o v e r n m e n t  u n i t  or u n i t s  in w h o s e  b e h a l f  th e y  w e r e  
i s s u i n g  o b l i g a t i o n s .  In the l a n g u a g e  o f  the T r e a s u r y -
p r e p a r e d  s y n o p s i s  o f  the r e g u l a t i o n s
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In g e n e r a l ,  the p r o p o s e d  a m e n d m e n t s  [to IRS r e g u l a t i o n s ]  
p r o v i d e  t h a t  o n l y  a c o n s t i t u t e d  a u t h o r i t y  o f  a s t a t e  or 
l o c a l  g o v e r n m e n t  u n i t  m a y  i s s u e  o b l i g a t i o n s  o n  b e h a l f  
o f  the unit. T h e  a u t h o r i t y  m u s t  b e  s p e c i f i c a l l y  a u t h o r i z e d  
p u r s u a n t  to s t a t e  l a w  to i s s u e  o b l i g a t i o n s  o. b e h a l f  of  
the u n i t  to a c c o m p l i s h  a p u b l i c  p u r p o s e  of the unit.
T h e  a u t h o r i z a t i o n  m u s t  s p e c i f y  the p u b l i c  p u r p o s e  of 
the g o v e r n m e n t a l  u n i t  on b e h a l f  of  w h i c h  the a u t h o r i t y  
is a u t h o r i z e d  to i s s u e  o b l i g a t i o n s  a n d  a l s o  m u s t  c r e a t e  
the a u t h o r i t y  or p r o v i d e  that the g o v e r n m e n t a l  u n i t  m a y  
c r e a t e  the a u t h o r i t y .  T h e  a u t h o r i t y  m u s t  b e  c r e a t e d  
and o p e r a t e d  s o l e l y  to a c c o m p l i s h  a p u b l i c  p u r p o s e  of 
the g o v e r n m e n t a l  unit.

T h e  p r o p o s e d  a m e n d m e n t  r e q u i r e s  a c l o s e r  c o n n e c t i o n  
b e t w e e n  the a u t h o r i t y  a n d  the g o v e r n m e n t a l  u n i t  i n c l u d i n g  
c o n t r o l  of  the a u t h o r i t y ' s  b o a r d  a n d  o r g a n i z a t i o n a l  or 
s u p e r v i s o r y  c o n t r o l  o v e r  the a u t h o r i t y  o f  the g o v e r n m e n t  a.’ 
u n i t .

A S  2 9 . 5 9  w a s  d r a f t e d  to r e s p o n d  to the t h r e s h h o l d  r e q u i r e m e n t s  
o f  the t h e n - p r o p o s e d  f e d e r a l  r e g u l a t i o n  changes, n a m e l y ,  the 
r e q u i r e m e n t  t h a t  the p u b l i c  a g e n c i e s  be s p e c i f i c a l l y  a u t h o r i z e d  
in a p p l i c a b l e  state law, that th e y  b e  a u t h o r i z e d  to u n d e r t a k e  
or f u l f i l l  a p u b l i c  p u rpose, that the p u b l i c  p u r p o s e  for 
w h i c h  a u t h o r i z e d  be s p e c i f i e d ,  a n d  that the g r a n t  o f  a u t h o r i t y  
r e p r e s e n t  a g r a n t  for o n l y  the a c c o m p l i s h m e n t  o f  that p u b l i c  
p u r p o s e .

T h e  s t r i n g e n t  r e q u i r e m e n t s  o f  the r e g u l a t i o n s  p r o p o s e d  by 
the T r e a s u r y  w e r e  n o t  adopted. Rather, f o r m e r  p r o v i s i o n s  of 
the C o d e  o f  F e d e r a l  R e g u l a t i o n s  r e l a t i n g  to t a x - e x e m p t  
i n t e r e s t  p a y i n g  o b l i g a t i o n s  w e r e  s u b s t a n t i a l l y  c o n t i n u e d .

T h e  c u r r e n t  l a w  on the s u b j e c t  a p p e a r s  to b e  this --

T h e  a p p l i c a b l e  s t a t u t e  is 26 U S C  103(a):

(a) G E N E R A L  RULE. G r o s s  i n c o m e  does n o t  i n c l u d e  
i n t e r e s t  o n  --

(1) the o b l i g a t i o n s  of a State, a T e r r i t o r y ,  or  a 
p o s s e s s i o n  of the U n i t e d  States, or  a n y  p o l i t i c a l  
s u b d i v i s i o n  of a n y  o f  the f o r e g o i n g ,  or of the D i s t r i c t  
o f  C o l u m b i a ; .  . .



R e p r e s e n t a t i v e  L i s a  R u d d
P a g e  3

M a r c h  17, 1 9 7 8

T h e  s t a t u t o r y  e x e m p t i o n  e m b r a c e s  d e b t  o b l i g a t i o n s  o f  l ocal 
g o v e r n m e n t s ,  w h e t h e r  i s s u e d  " d i r e c t l y "  or " i n d i r e c t l y , "  th a t  
i s , t h r o u g h  the u s e  of a p u b l i c  c o r p o r a t i o n  as a g e n t :

O b l i g a t i o n s  i s s u e d  b y  or on b e h a l f  of a n y  S t a t e  or 
l o c a l  g o v e r n m e n t a l  u n i t  b y  c o n s t i t u t e d  a u t h o r i t i e s  
e m p o w e r e d  to i s s u e  s u c h  o b l i g a t i o n s  are the o b l i g a t i o n s  
o f  s u c h  a unit. . . .

and

T h e  t e r m  " p o l i t i c a l  s u b d i v i s i o n " ,  for p u r p o s e s  o f  
this s e c t i o n  [26 C F R  §1.103-1], d e n o t e s  a n y  d i v i s i o n  o f  
a n y  S tate o r  l o c a l  g o v e r n m e n t a l  u n i t  w h i c h  is a m u n i c i p a l  
c o r p o r a t i o n  or w h i c h  h a s  b e e n  d e l e g a t e d  the r i g h t  to 
e x e r c i s e  p a r t  of the s o v e r e i g n  p o w e r  of the u n i t . ~ .  .

26 C F R  §1.103-1( b ) .

I
Y o u r  f i r s t  q u e s t i o n  -- w h e t h e r  the same c o n c e r n s  w h i c h  
p r o m p t e d  i n t r o d u c t i o n  a n d  e n a c t m e n t  of  the l e g i s l a t i o n  in 
1976 are s t i l l  o f  c o n c e r n  -- is p r o b a b l y  b e t t e r  a n s w e r e d  in 
the n e g a t i v e .  The s t r i n g e n t  r e q u i r e m e n t s  w h i c h  the T r e a s u r y  
w a s  s u g g e s t i n g  in the a m e n d m e n t s  a n d  c h a n g e s  m e n t i o n e d  
e a r l i e r  in this m o n o g r a p h  h a v e  n o t  b e e n  a d o p t e d  and are n o t  
n o w  u n d e r  a c t i v e  c o n s i d e r a t i o n .  A s s u m i n g  that the p r i n c i p a l  
f a c t o r  m o t i v a t i n g  H B  6 7 4 ' s i n t r o d u c t i o n  in the 1976 s e s s i o n  
w a s  to o b v i a t e  a n t i c i p a t e d  c h a l l e n g e s  to the a u t h o r i t y  of 
a g e n c i e s  o r  c o r p o r a t i o n s  e s t a b l i s h e d  b y  local g o v e r n m e n t s  in 
A l a s k a  to i s s u e  t a x - e x e m p t  o b l i g a t i o n s  for the b e n e f i t  of 
the l ocal g o v e r n m e n t  -- and I t h i n k  it is a f a i r l y  go o d  
a s s u m p t i o n  -- the a p p a r e n t  u r g e n c y  o f  the s i t u a ; i o n  th e n  
does n o t  c o n t r o l  or a f f e c t  e v e n t s  now.

II

T h e  a n s w e r  to the f irst p a r t  o f  y o u r  s e c o n d  quest i o n ,  i n s o f a r  
as it a p p l i e s  to t a x - e x e m p t  o b l i g a t i o n s  in g e n e r a l  ( e x c l u s i v e  
of  the p r o b l e m s  of the u s e  o f  i n d u s t r i a l  d e v e l o p m e n t  b o n d s ) , 
is l i k e w i s e  " no." T h e  T r e a s u r y ,  in 1976, d i d  n o t  a d o p t  the 
r e g u l a t i o n s  as c o n t e m p l a t e d  at th a t  time; the e x i s t i n g  b o d y  
o f  r e g u l a t i o n  -- i n c l u d i n g ,  of course, r e v e n u e  r u l i n g s  a n d  
the b o d y  o f  c a s e  l a w  -- has b e e n  c o n t i n u e d  f o r w a r d  w i t h  few 
s u b s t a n t i v e  changes.
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Y o u r  t h i r d  q u e s t i o n  d e p a r t s  f r o m  f u r t h e r  e x a m i n a t i o n  o f  
a p p l i c a b l e  r e g u l a t i o n s  o f  t h e  IRS. It p r e s e n t s  t h e  q u e s t i o n  
o f  w h e t h e r  t h e r e  is a s t a t e  c o n s t i t u t i o n a l  " c h e c k "  o n  the 
e s t a b l i s h m e n t  of p u b l i c  c o r p o r a t i o n s  or a g e n c i e s  by A l a s k a  
m u n i c i p a l i t i e s  to u n d e r t a k e  p u b l i c  p u r p o s e s .  Y o u r  q u e s t i o n  
c i t e s  the g e n e r a l  s t a t e m e n t  o f  p o l i c y  c o n t a i n e d  i n  A r t i c l e  X, 
sec. 1 o f  the s t a t e  c o n s t i t u t i o n ,  w h i c h  r e c o u n t s  t h e  p h i l o s p h y  
u n d e r l y i n g  the e x i s t i n g  l o c a l  g o v e r n m e n t  article:

T h e  p u r p o s e  o f  this a r t i c l e  is to p r o v i d e  for m a x i m u m  
local s e l f - g o v e r n m e n t  w i t h  a m i n i m u m  of l o c a l  g o v e r n­
m e n t  units, a n d  to p r e v e n t  d u p l i c a t i o n  of t a x - l e v v i n g  
j u r i s d i c t i o n s .  A  l i b e r a l  c o n s t r u c t i o n  s h a l l  be  g i v e n  
to the p o w e r s  o f  l o c a l  g o v e r n m e n t  units.

T h e  r e f e r e n c e  to " u n i t s "  in this s e c t i o n  is u n u s u a l  -- the 
t e r m  a p p e a r s  n o w h e r e  e l s e  in  the art i c l e .  T h e  n e x t  f o l l o w i n g  
section, s e c t i o n  2, d e s c r i b e s  the r e q u i r e m e n t  that "all 
local g o v e r n m e n t  p o w e r s  . . .  b e  v e s t e d  in b c r o u g h s  and 
c i t i e s , "  to the e x c l u s i o n  o f  a n y  o t h e r  k i n d  or s p e c i e s  o f  
l ocal a u t h o r i t y  h a v i n g  the v e r y  i m p o r t a n t  p o w e r  o f  t a x a tion.
By v i r t u e  o f  the i n t e r p o s i t i o n  o f  the p h r a s e  " p o w e r s  of 
l o c a l  g o v e r n m e n t  u n i t s "  in s e c t i o n  1 and the r e q u i r e m e n t  
i m p o s e d  b y  s e c t i o n  2 that f u l l  l o c a l  g o v e r n m e n t  p o w e r s  
d e v o l v e  o n l y  u p o n  b o r o u g h s  a n d  c i t i e s , a n d  b a s e d  u p o n  the 
t r a n s c r i p t  a n d  r e c o r d  o f  p r o c e e d i n g s  o f  the c o n s t i t u t i o n a l  
c o n v e n t i o n ,  I c o n c l u d e  t h a t  the u s e  o f  the w o r d  " u n i t s "  in 
the f irst s e c t i o n  w a s  i n t e n d e d  to e m b r a c e  o n l y  the two 
g e n e r a l  types o f  l o c a l  g o v e r n m e n t  a u t h o r i z e d .  It w a s  n o t  
t h o u g h t  that the l i m i t a t i o n  w o u l d  a p p l y  to the e s t a b l i s h m e n t  
o f  m e c h a n i s m s  b y  t h e  l ocal g o v e r n m e n t  u n i t s  t h e m s e l v e s  a f t e r  
th e y  w e r e  i n c o r p o r a t e d .  Q u i t e  the c o n t r a r y :  the p o w e r s  of
l o c a l  g o v e r n m e n t  u n i t s  w e r e  i n t e n d e d  to b e  l i b e r a l l y  c o n s t r u e d  
(Art. X, sec. 1), a n d  the a u t h o r i t y  o f  a p o l i t i c a l  s u b d i v i s i o n  
to e s t a b l i s h  a p u b l i c  e n t e r p r i s e  or p u b l i c  c o r p o r a t i o n  in 
f u r t h e r a n c e  o f  l e g i t i m a t e  p u b l i c  p u r p o s e s  is at l e a s t  a l l u d e d  
to in A r t i c l e  IX, sec. 11, a n d  a p p e a r s  t h e r e  a n d  in c o m m e n t a r y  
in the r e c o r d  o f  the c o n s t i t u t i o n a l  c o n v e n t i o n  w i t h o u t  
r e s t r i c t i o n  as to n u m b e r  o r  k i n d  o f  agency. In short, I 
b e l i e v e  that the s t a t e  c o n s t i t u t i o n a l  p r o v i s i o n  e n u n c i a t i n g  
a p o l i c y  o f  a " m i n i m u m  o f  l o c a l  g o v e r n m e n t  u n i t s "  m a y  n o t  b e  
u n d e r s t o o d  to be  a l i m i t a t i o n  on the u s e  o f  p u b l i c  e n t e r p r i s e s  
or c o r p o r a t i o n s  -- p u b l i c  a g e n c i e s ,  g e n e r a l l y  -- to s u p p l e m e n t  
d i r e c t  p r o v i s i o n  o f  p u b l i c  s e r v i c e s  b y  l o c a l  g o v e r n m e n t s .
O t h e r  c i r c u m s t a n c e s  or c o n d i t i o n s  m a y  c o m p e l  that c o n c l u s i o n :  
the c o n s t i t u t i o n a l  p r o v i s i o n  cited, in m y  o p inion, does not.

I I I
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IV

Y o u r  c o n c l u d i n g  q u e r y  r e q u i r e s  e x a m i n a t i o n  o f  t a x - l e v y i n g  
a u t h o r i t y  u n d e r  A S  2 9 . 5 9  a n d  e x i s t i n g  l i m i t a t i o n s  o n  the 
a u t h o r i t y  o f  l o c a l  g o v e r n m e n t s  to l e v y  p r o p e r t y  taxes. T h e  
t a x  l i m i t a t i o n s  o f  A S  2 9 . 5 3 . 0 5 0  a p p e a r  to b e  i n a p p l i c a b l e  to 
t a xes o f  a p u b l i c  c o r p o r a t i o n  o r  s i m i l a r  p u b l i c  a g e n c y  
e s t a b l i s h e d  b y  a m u n i c i p a l i t y  u n d e r  a u t h o r i t y  g r a n t e d  b y  
A S  29.59. T h e r e  is no  d i r e c t  r e l a t i o n s h i p  b e t w e e n  the two 
s t a t u t o r y  p r o v i s i o n s  m e n t i o n e d  s u c h  t h a t  the l i m i t a t i o n s  
s e c t i o n  of AS  2 9 . 5 3 . 0 5 0  n e e d  b e  e x t e n d e d  a n d  m a d e  a p p l i c a b l e  
to p u b l i c  a g e n c i e s . T h e  g r a n t  o f  a u t h o r i t y  set o u t  in 
A S  2 9 . 5 9  does n o t  e x t e n d  to t h e  p u b l i c  c o r p o r a t i o n  or s i m i l a r  
i n s t r u m e n t a l i t y  the r i g h t  to l e v y  taxes. T h a t  r i g h t  is 
l i mited, b y  the s t a t e  c o n s t i t u t i o n ,  to the le v y  a n d  c o l l e c t i o n  
b y  ci t i e s  a n d  b o r o u g h s  only. Thus, the r i g h t  of the p u b l i c  
c o r p o r a t i o n  to i s s u e  o b l i g a t i o n s  o n  b e h a l f  of  the m u n i c i p a l i t y  
for p u b l i c  p u r p o s e s ,  if u n d e r s t o o d  as h a v i n g  the e f f e c t  of  
u s i n g  the p u b l i c  c o r p o r a t i o n  as a " f r o n t "  for the m u n i c i p a l i t y ,  
c a n n o t  c i r c u m v e n t  the l i m i t a t i o n  o n  d e l e g a t i o n  of  t a x i n g  
a u t h o r i t y  o n l y  to ci t i e s  a n d  b o r o u g h s ,  r e q u i r i n g  the m u n i c i p a l i t y  
to r a i s e  n e c e s s a r y  r e v e n u e s  to p a y  o f f  o b l i g a t i o n s  o f  the 
c o r p o r a t i o n  w i t h i n  the g e n e r a l  l i m i t a t i o n  of A S  29.53.
S i m i l a r l y ,  if the r i g h t  g r a n t e d  b e  s e e n  as one b y  w h i c h  a 
p u b l i c  c o r p o r a t i o n  is a u t h o r i z e d  to i s s u e  its o b l i g a t i o n s  
for p u b l i c  p u r p o s e s  in f u r t h e r a n c e  o f  the r e s p o n s i b i l i t i e s  
o f  m u n i c i p a l i t i e s , the g r a n t  o f  a u t h o r i t y  does n o t  c a r r y  
w i t h  it the r i g h t  to l e v y  a n d  c o l l e c t  taxes for the p u r p o s e ,  
a n d  c o n c e r n  a b o u t  c o n f l i c t  w i t h  A S  2 9 . 5 3  is u n f o u n d e d .  (The 
l a t t e r  is a n a l o g o u s ,  at the l o c a l  level, to the r e l a t i o n s h i p  
b e t w e e n  the S t a t e  a n d  ASHA, a p u b l i c  c o r p o r a t i o n :  A S H A
b o n d s  are s t r i c t l y  r e v e n u e  b o n d s ;  A S H A  is n o t  a u t h o r i z e d  to 
o f f e r  o b l i g a t i o n s  o n  the s t r e n g t h  o f  the fu l l  f a i t h  and 
c r e d i t  of the p e o p l e  of A l a s k a ,  n o r  is the S t a t e  l e g a l l y  
o b l i g e d  to ba i l  A S H A  out of  a n y  f i n a n c i a l  e m b a r r a s s m e n t s . )
In s u mmary, in n o  i n s t a n c e  c a n  I c o n c e i v e  o f  a p u b l i c  c o r p o r a t i o n  
e s t a b l i s h e d  u n d e r  A S  2 9 .59 h a v i n g  a v a l i d  a r g u m e n t  on  w h i c h  
to e n f o r c e  a l e v y  in e x c e s s  o f  t h a t  p r o v i d e d  for g e n e r a l l y  
in statute.

V

I do n o t  w a n t  to l e a v e  p o i n t s  1 a n d  2 o f  this p a p e r  w i t h o u t  
m e n t i o n i n g  two o t h e r  m a t t e r s :

W h i l e  it is true, o f  course, t h a t  the f a i l u r e  of the IRS to 
a d o p t  the r e g u l a t i o n s  p r o p o s e d  in e a r l y  1976 c o n s t i t u t e s  a 
c h a n g e  of c i r c u m s t a n c e  o v e r  the i n t e r v e n i n g  t w o - y e a r  period,
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it is e q u a l l y  tr u e  that, a p a r t  f r o m  A S  29.59, t h e r e  is n o  
g e n e r a l l y  a p p l i c a b l e  p r o v i s i o n  b y  w h i c h  a c i t y  or b o r o u g h  is 
g r a n t e d  a u t h o r i t y  to e s t a b l i s h  a c o r p o r a t i o n  or i n s t r u m e n t a l i t y  
to u s e  as a n  a g e n t  in the i s s u a n c e  o f  d e b t  o b l i g a t i o n s  on 
its b e h a l f .  I a m  n o t  a w a r e  t h a t  a n y  A l a s k a  m u n i c i p a l i t y  has 
p l a c e d  r e l i a n c e  o n  the p r o v i s i o n  in  the two y e a r s  it h a s  
a p p e a r e d  in t h e  statu t e s .  R e p e a l  of  the p r o v i s i o n ,  or e v e n  
n o n - a l t e r a t i o n ,  p r o b a b l y  p o s e s  n o  p r o b l e m .  H o w e v e r ,  t h o u g h  
A S  2 9 . 5 9  w a s  d r a f t e d  a n d  e n a c t e d  u n d e r  c i r c u m s t a n c e s  q u i t e  
d i f f e r e n t  t h a n  t h o s e  p r e s e n t l y  k n o w n ,  to the e x t e n t  t h a t  a 
c l e a r  s t a t e m e n t  o f  a u t h o r i t y  for the e s t a b l i s h m e n t  o f  a 
c o r p o r a t i o n  for the p u r p o s e s  i n d i c a t e d  ia d e s i r a b l e ,  the 
p r o v i s i o n  d o e s  s e r v e  th a t  p u r p o s e .  T h e  c o m m i t t e e  w i ll, of 
c o u rse, e n u n c i a t e  the p o l i c y :  I d i d  n o t  w a n t  to l e a v e  the
i m p r e s s i o n  that, b e c a u s e  c i r c u m s t a n c e s  h a v e  c h a n g e d ,  the 
s t a t u t e  n o  l o n g e r  s e r v e s  a u s e f u l  role.

S e c o n d l y ,  I w a n t  to c a u t i o n  t h a t  this m e m o  is n o t  i n t e n d e d  
to a d d r e s s  or s u g g e s t  d i s p o s i t i o n  o f  the i s s u e s  w h i c h  
s u r r o u n d  the v e r y  c o m p l i c a t e d  s u b j e c t  of t a x  t r e a t m e n t  o f  
the i n t e r e s t  e a r n e d  on  i n d u s t r i a l  d e v e l o p m e n t  bonds. (In 
r e q u e s t i n g  y o u r  q u e s t i o n s  in w r i t i n g ,  I w a n t e d  to try to 
a s s u r e  t h a t  the q u e s t i o n s  c o u l d  b e  a n s w e r e d  in  a m a n n e r  
w h i c h  d i d  n o t  r e q u i r e  e x t e n d e d  t r e a t m e n t  o f  the h a n d l i n g  of 
i n d u s t r i a l  d e v e l o p m e n t  bonds, a r e l a t i v e l y  m o r e  c o m m o n  m e a n s  
o f  i n v o l v i n g  p u b l i c  p u r p o s e  f i n a n c i n g  t h r o u g h  the i n t e r m e d i a r y  
o f  a p u b l i c  c o r p o r a t i o n ,  b u t  one w h i c h  is, in t e rms of tax- 
e x e m p t  e l i g i b i l i t y ,  far m o r e  c o m p l i c a t e d . )  T h e  t a x - e x e m p t  
s t a t u s  o f  i n d u s t r i a l  d e v e l o p m e n t  b o n d s  -- def i n e d ,  g e n e r a l l y ,  
as b o n d s  w h o s e  p r o c e e d s  are u s e d  in a n  a c t i v i t y  e n g a g e d  in 
for p r o f i t  b y  o t h e r  t h a n  a g o v e r n m e n t a l  u n i t  o r  o t h e r  th a n  
a n  o r g a n i z a t i o n  e x e m p t  f r o m  t a x  (i.e. c o r p o r a t i o n s  w i t h  
n o n p r o f i t  s t a t u s  u n d e r  §501< c ) (3)) a n d  on w h i c h  e i t h e r  the 
p a y m e n t  o f  the p r i n c i p a l  a n d  i n t e r e s t  is s e c u r e d  in w h o l e  or 
in p a r t  b y  p r o p e r t y  to the p a y m e n t s  r e c e i v e d  f r o m  the 
p r o p e r t y  a r e  p l e d g e d  for the p a y m e n t  of  p r i n c i p a l  a n d  
i n t e r e s t  -- is s u b j e c t  to far m o r e  e x t e n d e d  a n d  e x t e n s i v e  
l i m i t a t i o n s  t h a t  t h o s e  of b o n d s  w h i c h  w o u l d  b e  i s s u e d  b y  
p u b l i c  c o r p o r a t i o n s  or i n s t r u m e n t a l i t i e s  w h o s e  e x i s t e n c e  is 
a u t h o r i z e d  u n d e r  A S  29.59.

I t r u s t  t h a t  this f u l l y  r e s p o n d s  to y o u r  q u e s t i o n s .

J B C :j p d  

A t t a c h m e n t



I I  E  M O  R  A  N  D  U  H F e b r u a r y  1 6 ,  1 9 7 8

S UBJECT! B r i e f  h i s tory of AS 29.59

TO: R e presentative Nels A. Anderson, Jr.

FROM: J o h n  B. Chenowcth

Legislative Counsel

Ky recollection of the circumstances relating to tha adoption and taking e ffec t o f the b il l embodying thi3 provision is  tliis :

I n  m i d - s e s s i o n  o f  1976, Bob Dupere called to the attention of the Senate 

C o m m u n i t y  a n d  Regional /iffairs Committee the proposal b y  the IRS to 

t i g h t e n  r e g u l a t i o n s  defining the ta x - e x e m p t  status o f  public corporations. 

D u p e r e  ha3, o f  course, a  w o r k i n g  kno w l e d g e  o f  municipal finance w i t h  

r e s p e c t  to A l a s k a’s local governments, a n d  ap p r e c i a t e d  the p o tential 

p r o b l e m s  t h a t  w o u l d  h a v e  been p r e s e n t e d  u n d e r  the p a r ticular changes 

the n  u n d e r  c o n s i d e r a t i o n  b y  the IRS. H i s  suggestion to meet the prob l e m s  

w a 3  to m a k e  c l e a r  that municipalities h a d  the auth o r i t y  to esta b l i s h  

p u b l i c  c o r p o r a t i o n s  f or carrying o ut specific municipal purposes, to 

p r o t e c t  the tax - e x e m p t  status (insofar as tha t  was possible) o f  these 

c r e a t u r e s  i n  t h e  ev e n t  local governments d e t ermined to ma k e  u s e  of 

p u b l i c  c o r p o r a t i o n s  to m e e t  p ublic p u r p o s e s  o r  need3. A t  the time, as I 

r e c a l l ,  the p o s s i b i l i t y  o f  establislunent o f  a  p u b l i c  corporation for 

hospital, c a r e  w a s  un d e r  active consideration, as, I think, w a s  the 

p r o p o s a l  to u s e  mun i c i p a l  authority to p r o v i d e  p u b l i c  services to m a j o r  

i n d u s t r i a l  u s e r s .

A t  a n y  rate, t h e  bil l  w a s  drafted a n d  presented. Committee m e m b e r s  

e n d o r s e d  t h e  a t t a c h m e n t  o f  the p ro v i s i o n  to a  bill offered by the gover n o r  

m a k i n g  t e c h n i c a l  amendments to the exist i n g  a u thority o f  the A laska 

M u n i c i p a l  B o n d  D a n k  Authority. I d o  n ot recall w h e ther the p r o v i s i o n  

w a s  a d d e d  o n  t o  the governor's bill in a n ticipation of possible veto o f  

t h e  same p r o v i s i o n  standing alone, or w h e t h e r  it w a s  added because, 
o n  th a t  day, t h e  g o v e r n o r’s b i l l  h a p p e n e d  to p r e s e n t  itself a s  a h a n d y  

vehicle. T h a t  is wh e r e  it w a s  p u t  —  b u t  in redrafting the b i l l  to 

c a r r y  t h e  amendment, the draftsman n e glected to conform the title.
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T h e  g o v e r n o r  s igned t he bill into law. However/ in a m o s t  u n u s u a l  move, 

h i s  t r a n s m i t t a l  l a t t e r  to t he Legislature p o i n t e d  o u t  the p r o b l e m  po s e d  

b y  the f a i l u r e  t o  l i m i t  the bill to o ne subject a n d  to c o n f o r m  the title 

to the su b s t a n t i v e  p r o v i s i o n s  o f  the amended bill;

"I h a v e  signed t he following bil l  and ara t r a n s m i t t i n g  the enrolled 

a n d  e n g r o s s e d  c opies t o  the Lie u t e n a n t  Governor's O f f i c e  for 

p e r m a n e n t  filing:

S E N A T E  C O M M I T T E E  SUBSTITUTE F O R  

COM M I T T E E  SUBSTITUTE F O R  

H O U S E  B I L L  HO. 674 

a m e n d e d  S e n a t e  (Chapter 56, S L A  1976)

E v e n  t h o u g h  I h a v e  s igned this bil l  into law, I h a v e  b e e n  advised 

b y  t he A t t o r n e y  G naral that the inclusion o f  Sec. 4 in the bill 

v i o l a t e s  A r t i c l e  II, Section 13 o f  the A l a s k a  Constitution. This 

p r o v i s i o n  requi r e s  that t>ills are to be c o n f i n e d  t o  o ne subject and 

tha t  t he s u b ject b e  exp r e s s e d  in the title. A c cordingly, the 

A t t o r n e y  G e n eral lias a d v i s e d  that Sec. 4 o f  the b i l l  is voi d  and of 

n o  effect.

I a m  b r i n g i n g  this m a t t e r  of the Attorney Gen e r a l ' s  a d v i s e  (sic) to y o u r  

a t t e n t i o n  so that those legislators w ho w e r e  r e l y i n g  o n  Sec. 4 to 

a c c o m p l i s h  some obje c t i v e  m a y  bo notified as t o  its p r o b a b l e  effect. 

T h o s e  legislators m a y  then w a n t  to take ap p r o p r i a t e  a c t i o n  such as 

in t r o d u c i n g  n e w  le g i s l a t i o n  to cover the s u b ject s et fo r t h  in 

Sec. 4 o f  the b i l l . "

1976 H o u s e  Journal, at p. 1280.

I ha v e  to q u e s t i o n  w h y  the A t t o r n e y  General d e t e rmined tha t  o n l y  section 4 

o f  the legislation, tha t  section a d d i n g  wha t  is n o w  A S  29.59, w as "void 

a n d  of n o  effect" —  why, i n  fact, the entire bil l  v/as n o t  t a i nted with 

t h e  same o b j e c t i o n  —  a n d  whether, for that reason, t h e  o p i n i o n  rendered 

t o  the g o v e r n o r  is correct. Ne v e r the3.esa, it is t h e  c l o s i n g  p a ragraph 

o f  the g o v e r n o r ' s  transm i t t a l  letter w h i c h  the. p r o v i s i o n  des i g n a t e d  

"*Sec. 13" i n  t he o r i g i n a l  v e r s i o n  of H B  483 is i n t e n d e d  to address.

A s s u m i n g  t h a t  the g o v ernor's statement, based o n  t h e  a t t o r n e y  general's 

advice, is correct, then it seems that you have two courses open:

Re p e a l  A S  29 . 5 9  o r  re-e n a c t  it, w i t h  or w i t hout substa n t i v e  amendment.

A t  least as to a n y  m u n i c i p a l i t y  w h i c h  m a y  have a c t e d  in r e l i a n c e  on the 

section, o r  w h i c h  m a y  in the future, I think : t desirable, i n  response 
to  the go v e r n o r ' s  invitation, that the legislature act, for inaction 

o n l y  m a i n t a i n s  the "cloud" o n  AS 29.59 first p o i n t e d  out in t he above­

ci t e d  t r a n s m i t t a l  letter.

J B C : j p d
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S U B J E C T :

TO:

FROM:

H B  855: r e l a t i n g  to p u b l i c  c o r p o r a t i o n s
a n d  o t h e r  i n s t r u m e n t a l i t i e s  o f  m u n i c i p a l  
g o v e r n m e n t .  (Work O r d e r  No. 51.87)

R e p r e s e n t a t i v e  L i s a  Rudd, C h a i r p e r s o n
H o u s e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

J o h n  B. C h c n o w e p H ' ~ \ ^ / ^
L e g i s l a t i v e  C ol

t f

Y o u  have, p o s e d  f o u r  q u e s t i o n s  w i t h  r e f e r e n c e  to H B  .855 w h i c h  
b e a r  u p o n  the u s e  b y  local g o v e r n m e n t s  of  p u b l i c  a g e n c i e s  as 
a m e a n s  b y  w h i c h  to i s s u e  o b l i g a t i o n s  o n  a t a x - e x e m p t  basis-.
H B  855 w o u l d  r e - e n a c t  p r o v i s i o n s  o f  A S  29.59, s p e c i f i c a l l y  
a u t h o r i z i n g  p u b l i c  c o r p o r a t i o n s  or l i k e  i n s t r u m e n t a l i t i e s  
e s t a b l i s h e d  b y  m u n i c i p a l  g o v e r n m e n t s  to i s s u e  o b l i g a t i o n s  in 
o r d e r  to f u n d  the c o s t s  o f  c o n s t r u c t i o n  o f  p u b l i c  f a c i l i t i e s .
T h e  r e a s o n s .f a v o r i n g  r e - e n a c t m e n t  o f  A S  2 9 . 5 9  a r e  a l l u d e d  to 
in m y  m e m o r a n d u m  to R e p r e s e n t a t i v e  N e l s  A n d e r s o n  o f  F e b r u a r y  16, 
a t t a c h e d  to this m e m o r a n d u m .

T h e  s t a t u t o r y  p r o v i s i o n  w h i c h  e v e n t u a l l y  w a s  e n a c t e d  into 
l a w  as A S  2 9 . 5 9  w a s  f i r s t  d r a f t e d  d u r i n g  the 1 9 7 6  s e s s i o n  in 
r e s p o n s e  to p r o p o s e d  a d d i t i o n s  to a n d  a m e n d m e n t s  o f  r e g u l a t i o n s  
b y  the US T r e a s u r y .  T h e  c h a n g e s  p r o p o s e d ,  i n c o r p o r a t e d  into 
r e g u l a t i o n s  r e l a t i n g  to d e f i n i t i o n  arid a d m i n i s t r a t i o n  o f  the 
I n t e r n a l  R e v e n u e  Code, w o u l d  h a v e  d e f i n e d  l i m i t s  w h i c h  
p u b l i c  a g e n c i e s  e s t a b l i s h e d  b y  l o c a l  g o v e r n m e n t s  w o u l d  h a v e  
b e e n  r e q u i r e d  to s a t i s f y  in o r d e r  to g a i n  or r e t a i n  the 
b e n e f i t  o f  t a x - e x e m p t  interest, on  the a g e n t ' s  o b l i g a t i o n s  to 
the e x t e n t  e n j o y e d  by the o b l i g a t i o n s  o f  the m u n i c i p a l i t y  
w h i c h  w e r e  d i r e c t l y  issued. T h e  p u r p o s e  o f  the p r o p o s e d  
r u l e  c h a n g e  w a s ,  at least- in the v i e w  o f  the T r e a s u r y ,  that 
p u b l i c  a g e n c i e s  w h i c h  w e r e  i s s u i n g  the o b l i g a t i o n s  be in 
a c t u a l  f a c t  s u b s t a n t i a l l y  c o n t r o l l e d  a n d  d i r e c t e d  b y  the 
l o c a l  g o v e r n m e n t  u n i t  o r  u n i t s  in w h o s e  b e h a l f  t h e y  w e r e  
i s s u i n g  o b l i g a t i o n s .  In the l a n g u a g e  o f  the T r e a s u r y -  
p r e p a r e d  s y n o p s i s  o f  the r e g u l a t i o n s
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I n  g e n e r a l ,  the p r o p o s e d  a m e n d m e n t s  [to I R S  r e g u l a t i o n s ]  
p r o v i d e  t h a t  o n l y  a c o n s t i t u t e d  a u t h o r i t y  o f  a s t a t e  or  
l o c a l  g o v e r n m e n t  u n i t  m a y  i s s u e  o b l i g a t i o n s  o n  b e h a l f  
o f  the unit. T h e  a u t h o r i t y  m u s t  b e  s p e c i f i c a l l y  a u t h o r i z e d  
p u r s u a n t  to s t a t e  lav; to i s s u e  o b l i g a t i o n s  o n  b e h a l f  o f  
th e  u n i t  to a c c o m p l i s h  a p u b l i c  p u r p o s e  o f  t h e  unit.

• T h e  a u t h o r i z a t i o n  m u s t  s p e c i f y  the p u b l i c  p u r p o s e  o f  
t h e  g o v e r n m e n t a l  u n i t  o n  b.dialf o f  v;hich t h e  a u t h o r i t y  
is a u t h o r i z e d  to i s s u e  o b l i g a t i o n s  a n d  a l s o  m u s t  c r e a t e  
the a u t h o r i t y  or  p r o v i d e  t h a t  t h e  g o v e r n m e n t a l  u n i t  m a y  
c r e a t e  the a u t h o r i t y .  T h e  a u t h o r i t y  m u s t  b e  c r e a t e d  
a n d  o p e r a t e d  s o l e l y  to a c c o m p l i s h  a p u b l i c  p u r p o s e  o f  
t h e  g o v e r n m e n t a l  unit.

T h e  p r o p o s e d  a m e n d m e n t  r e q u i r e s  a c l o s e r  c o n n e c t i o n  
b e t w e e n  t h e  a u t h o r i t y  a n d  the g o v e r n m e n t a l  u n i t  i n c l u d i n g  
c o n t r o l  o f  the a u t h o r i t y ' s  b o a r d  a n d  o r g a n i z a t i o n a l  or 
s u p e r v i s o r y  c o n t r o l  o v e r  the a u t h o r i t y  o f  t h e  g o v e r n m e n t a l ,  
unit..'

A S  2 9 . 5 9  w a s  d r a f t e d  to r e s p o n d  to the t h r e s h h o l d  r e q u i r e m e n t s  
o f  the t h e n - p r o p o s e d  f e d e r a l  r e g u l a t i o n  c h a n g e s ,  n a m e l y ,  the 
r e q u i r e m e n t  t h a t  the p u b l i c  a g e n c i e s  b e  s p e c i f i c a l l y . a u t h o r i z e d  
in a p p l i c a b l e  s t a t e  law-, t h a t  t h e y  b e  a u t h o r i z e d  to u n d e r t a k e  
o r  f u l f i l l  a p u b l i c  p u r p o s e ,  t h a t  the p u b l i c  p u r p o s e  for 
w h i c h  a u t h o r i z e d  b e  s p e c i f i e d ,  a n d  t h a t  the g r a n t  o f  a u t h o r i t y  
r e p r e s e n t  a g r a n t  for o n l y  the a c c o m p l i s h m e n t  o f  t h a t  p u b l i c  • 
p u r p o s e .

T h e  s t r i p  ?nt r e q u i r e m e n t s  o f  the r e g u l a t i o n s  p r o p o s e d  b y  
t he 'J’re a s  ry w e r e  n o t  a d o p t e d . R a t h e r ,  f o r m e r  p r o v i s i o n s  o f  
t he C o d e  f F e d e r a l  R e g u l a t i o n s  r e l a t i n g  to t a x - e x e m p t  
i n t e r e s t  p a y i n g  o b l i g a t i o n s  w e r e  s u b s t a n t i a l l y  c o n t i n u e d .

T h e  current, l a w  o n  the s u b j e c t  a p p e a r s  to b e  t h i s  --

T h e  a p p l i c a b l e  s t a t u t e  is 26 U S C  1 0 3 ( a ) : \
(a) G E N E R A L  RULE. G r o s s  i n c o m e  d o e s  n o t  i n c l u d e  
i n t e r e s t  o n  --

(1) the o b l i g a t i o n s  o f  a .State, a T e r r i t o r y ,  o r  a 
p o s s e s s i o n  of  the U n i t e d  S t a t e s ,  o r  a n y  p o l i t i c a l  
s u b d i v i s i o n  o f  a n y  o f  the o r e g o i n g ,  or  o f  t h e  D i s t r i c t  
o f  C o l u m b i a ; .  . .
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T h e  s t a t u t o r y  e x e m p t i o n  e m b r a c e s  d e b t  o b l i g a t i o n s  o f  l o c a l  
g o v e r n m e n t  w h e t h e r  i s s u e d  " d i r e c t l y "  or  " i n d i r e c t l y , "  t h a t  
is, t h r o u g h  the u s e  o f  a p u b l i c  c o r p o r a t i o n  as a g e n t :

O b l i g a t i o n s  i s s u e d  b y  or o n  b e h a l f  o f  a n y  S t a t e  or 
l o c a l  g o v e r n m e n t a l  u n i t  b y  c o n s t i t u t e d  a u t h o r i t i e s  
e m p o w e r e d  to i s s u e  s u c h  o b l i g a t i o n s  a r e  the o b l i g a t i o n s  
o f  s u c h  a u n it. . . .

a n d

T h e  t e r m  " p o l i t i c a l  s u b d i v i s i o n " ,  for p u r p o s e s  o f  
th i s  s e c t i o n  [26 C F R  §1.103-1], d e n o t e s  a n y  d i v i s i o n  of 
a n y  S t a t e  o r  l o c a l  g o v e r n m e n t a l  u n i t  w h i c h  is a m u n i c i p a l  
c o r p o r a t i o n  o r  w h i c h  h a s  b e e n  d e l e g a t e d  the r i g h t  to 
e x e r c i s e  p a r t  o f  the s o v e r e i g n  p o w e r  o f  t h e  u n i t ! ! . .

26 C F R  § 1.103-1(b).

I
Y o u r  f i r s t  q u e s t i o n  -- w h e t h e r  the s a m e  c o n c e r n s  w h r M i  
p r o m p t e d  i n t r o d u c t i o n  a n d  e n a c t m e n t  of  the l e g i s l a t i o n  in 
1 9 7 6  a r e  s t i l l  o f  c o n c e r n  -- is p r o b a b l y  b e t t e r  a n s w e r e d  in 
t h e  n e g a t i v e .  T h e  s t r i n g e n t  r e q u i r e m e n t s  w h i c h  t h e  T r e a s u r y  
w a s  s u g g e s t i n g  in the a m e n d m e n t s  a n d  c h a n g e s  m e n t i o n e d  
e a r l i e r  in th i s  m o n o g r a p h  h a v e  n o t  b e e n  a d o p t e d  a n d  a r e  n o t  
n o w  u n d e r  a c t i v e  c o n s i d e r a t i o n .  A s s u m i n g  t h a t  the p r i n c i p a l  
f a c t o r  m o t i v a t i n g  1IB 6 7 4 ' s i n t r o d u c t i o n  in the 1 9 7 6  s e s s i o n  
w a s  to o b v i a t e  a n t i c i p a t e d  c h a l l e n g e s  to the a u t h o r i t y  o f  
agent .s o r  c o r p o r a t i o n s  e s t a b l i s h e d  b y  l o c a l  g o v e r n m e n t s  in 
Alas! to i s s u e  t a x - e x e m p t  o b l i g a t i o n s  f o r  the b e n e f i t  of 
the . cal g o v e r n m e n t  -- a n d  I t h i n k  it is a f a i r l y  g o o d  
a s s u m p t i o n  -- t h e  a p p a r e n t  u r g e n c y  o f  t h e  s i t u a t i o n  th e n  
d o e s  n o t  c o n t r o l  or a f f e c t  e v e n t s  now.

I I
T h e  a n s w e r  to t h e  f i r s t  p a r t  o f  y o u r  s e c o n d  q u e s t i o n ,  i n s o f a r  
as it a p p l i e s  to t a x - e x e m p t  o b l i g a t i o n s  in g e n e r a l  ( e x c l u s i v e  
of  the p r o b l e m s  o f  the u s e  o f  i n d u s t r i a l  d e v e l o p m e n t  b o n d s ) , 
is l i k e w i s e  " n o . "  T h e  T r e a s u r y ,  in  1976, d i d  n o t  a d o p t  t h e  
r e g u l a t i o n s  as c o n t e m p l a t e d  at that time; the e x i s t i n g  b o d y  
o f  r e g u l a t i o n  -- i n c l u d i n g ,  o f  c o u r s e ,  r e v e n u e  r u l i n g s  a n d  
the b o d y  o f  c a s e  l a w  -- h a s  b e e n  c o n t i n u e d  f o r w a r d  w i t h  f e w  
s u b s t a n t i v e  c h a n g e s .
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Y o u r  t h i r d  q u e s t i o n  d e p a r t s  f r o m  f u r t h e r  e x a m i n a t i o n  of  
a p p l i c a b l e  r e g u l a t i o n s  o f  the IRS. It p r e s e n t s  t h e  q u e s t i o n  
o f  w h e t h e r  t h e r e  is a s t a t e  c o n s t i t u t i o n a l  " c h e c k 1, o n  the 
e s t a b l i s h m e n t  o f  p u b l i c  c o r p o r a t i o n s  or  a g e n c i e s  b y  A l a s k a  
m u n i c i p a l i t i e s  to u n d e r t a k e  p u b l i c  p u r p o s e s .  Y o u r  q u e s t i o n  
c i t e s  t h e  g e n e r a l  s t a t e m e n t  o f  p o l i c y  c o n t a i n e d  i n  A r t i c l e  X, 
sec. 1 o f  the s t a t e  c o n s t i t u t i o n ,  w h i c h  r e c o u n t s  the philosphy. 
u n d e r l y i n g  t h e  e x i s t i n g  l o c a l  g o v e r n m e n t  a r t i c l e :

T h e  p u r p o s e  o f  th i s  a r t i c l e  is to p r o v i d e  f o r  m a x i m u m  
l o c a l  s e l f - g o v e r n m e n t  w i t h  a m i n i m u m  o f  l o c a l  g o v e r n­
m e n t  u n i t s ,  a n d  to p r e v e n t  d u p l i c a t i o n  o f  t a x - l e v y i n g  
j u r i s d i c t i o n s .  A  l i b e r a l  c o n s t r u c t i o n  s h a l l  b e  g i v e n  
to the p o w e r s  o f  l o c a l  g o v e r n m e n t  u n i t s .

T h e  r e f e r e n c e  to " u n i t s "  in this s e c t i o n  is u n u s u a l  -- the 
t e r m  a p p e a r s  n o w h e r e  e l s e  in the a r t i c l e .  T h e  n e x t  f o l l o w i n g  
s e c t i o n ,  s e c t i o n  2, d e s c r i b e s  the r e q u i r e m e n t  t h a t  "a l l  
l o c a l  g o v e r n m e n t  p o w e r s  . . .  b e  v e s t e d  i n  b o r o u g h s  a n d  
c i t i e s , "  to t h e  e x c l u s i o n  o f  a n y  o t h e r  k i n d  o r  s p e c i e s  o f  
l o c a l  a u t h o r i t y  h a v i n g  the v e r y  i m p o r t a n t  p o w e r  o f  t a x a t i o n .
B y  v i r t u e  o f  t h e  i n t e r p o s i t i o n  o f  the p h r a s e  " p o w e r s  o f  
l o c a l  g o v e r n m e n t  u n i t s "  i n  s e c t i o n  1 a n d  the r e q u i r e m e n t  
i m p o s e d  b y  s e c t i o n  2 th a t  full l o c a l  g o v e r n m e n t  p o w e r s  
d e v o l v e  o n l y  u p o n  b o r o u g h s  a n d  c i t i e s ,  a n d  b a s e d  u p o n  the 
t r a n s c r i p t  a n d  r e c o r d  of p r o c e e d i n g s  o f  the c o n s t i t u t i o n a l  
c o n v e n t i o n ,  I c o n c l u d e  that the u s e  o f  the w o r d  " u n i t s "  in 
the f i r s t  s e c t i o n  w a s  i n t e n d e d  to e m b r a c e  o n l y  the two 
g e n e r a l  t y p e s  o f  l o c a l  g o v e r n m e n t  a u t h o r i z e d .  It w a s  n o t  
t h o u g h t  t h a t  t h e  l i m i t a t i o n  w o u l d  a p p l y  to the e s t a b l i s h m e n t  
of  m e c h a n i s m s  b y  t h e  l o c a l  g o v e r n m e n t  u n i t s  t h e m s e l v e s  a f t e r  
t h e y  w e r e  i n c o r p o r a t e d .  Q u i t e  the c o n t r a r y :  .the p o w e r s  o f
l o c a l  g o v e r n m e nt  u n i t s  w e r e  i n t e n d e d  to b e  l i b e r a l l y  c o n s t r u e d  
(Art. X , s p p . ,TV. a n d  the a u t h o r i ty o f  a p o l i t i c a l  s u b d i v i s i on  
to e_sJmb.H-sh-ar-pubJ.ic— e n t e r p r i s e  r p u b l i c  c o r p o r a t i o n  in 

"T u r t h e r a n ce o f  l e g i t i m a t e  p u b l i c  p u r p  OTTds is at leasJiTa'Lluded 
to in A r ticle.-IX,— spp 11, and a p p e a r s  t h e r e  a n d  in c o m m e n t a r y  
i n  ~th e  r e c o r d  o f  the c o n s t i t u t i o n a l  c o n v e n t i o n  w i t h o u t  
r e s  tri -ki n d  o f  a gency. In short, I
b e l i e v e  t h a t  the s t a t e  c o n s t i t u t i o n a l  "provision e n u n c i a t i n g  
a p o l i c y  o f  a " m i n i m u m  oi l o c a l  g o v e r n m e n t  u n i t s "  m a y  n o t  b e  
u n d e r s t o o d  to be  a l i m i t a t i o n  o n  the u s e  of  p u b l i c  e n t e r p r i s e s  
or c o r p o r a t i o n s  -- p u b l i c  a g e n c i e s ,  g e n e r a l l y  -- to s u p p l e m e n t  
d i r e c t  p r o v i s i o n  o f  p u b l i c  s e r v i c e s  b y  l o c a l  g o v e r n m e n t s .
O t h e r  c i r c u m s t a n c e s  or  c o n d i t i o n s  m a y  c o m p e l  t h a t  c o n c l u s i o n :  
Hi e~ c on  s t"i t u t i on  a 1 p r o v i s i o n  cited, in m y  o p i n i o n ,  d o e s  not.

I I I
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IV

Y o u r  c o n c l u d i n g  q u e r y  r e q u i r e s  e x a m i n a t i o n  o f  t a x - l e v y i n g  
a u t h o r i t y  u n d e r  A S  2 9 . 5 9  a n d  e x i s t i n g  l i m i t a t i o n s  o n  the 
a u t h o r i t y  o f  l o c a l  g o v e r n m e n t s  to l e v y  p r o p e r t y  taxes. T h e  
t a x  l i m i t a t i o n s ,  o f  A^. 2 9 . 5 3 . 0 5 0  a p p e a r  to be  i n a p p l i c a b l e  to 
t a x e s  o f  a p u b l i c  c o r p o r a t i o n  or s i m i l a r  p u b l i c  a g e n c y  
e s t a b l i s h e d  b y  a m u n i c i p a l i t y  u n d e r  a u t h o r i t y  g r a n t e d  by 
A S  29.59. T h e r e  is n o  d i r e c t  r e l a t i o n s h i p  b e t w e e n  the two 
s t a t u t o r y  p r o v i s i o n s  m e n t i o n e d  s u c h  that the l i m i t a t i o n s  
s e c t i o n  o f  A S  2 9 . 5 3 . 0 5 0  n e e d  b e  e x t e n d e d  a n d  m a d e  a p p l i c a b l e  
to p u b l i c  a g e n c i e s .  T h e  g r a n t  o f  a u t h o r i t y  set o u t  in 
A S  2 9 . 5 9  do e s  n o t  e x t e n d  to the p u b l i c  c o r p o r a t i o n  or s i m i l a r  
i n s t r u m e n t a l i t y  the r i g h t  to l e v y  taxes. T h a t  r i g h t  is 
l i m i t e d ,  b y  t h e  s t a t e  c o n s t i t u t i o n ,  to the l e v y  a n d  c o l l e c t i o n  
b y  c i t i e s  a n d  b o r o u g h s  only. T h us, the r i g h t  of the p u b l i c  
c o r p o r a t i o n  to i s s u e  o b l i g a t i o n s  o n  b e h a l f  o f  the m u n i c i p a l i t y  
for p u b l i c  p u r p o s e s ,  i f  u n d e r s t o o d  as h a v i n g  the e f f e c t  of 
u s i n g  the p u b l i c  c o r p o r a t i o n  as a " f r o n t "  f o r  the m u n i c i p a l i t y ,  
c a n n o t  c i r c u m v e n t  the l i m i t a t i o n  o n  d e l e g a t i o n  of  t a x i n g  
a u t h o r i t y  o n l y  to c i t i e s  a n d  b o r o u g h s ,  r e q u i r i n g  the m u n i c i p a l i t y  
to r a i s e  n e c e s s a r y  r e v e n u e s  to p a y  o f f  o b l i g a t i o n s  o f  the 
c o r p o r a t i o n  w i t h i n  the g e n e r a l  l i m i t a t i o n  o f  A S  29.53.
S i m i l a r l y ,  if t h e  r i g h t  g r a n t e d  b e  s e e n  as o n e  b y  w h i c h  a 
p u b l i c  c o r p o r a t i o n  is a u t h o r i z e d  to i s s u e  its o b l i g a t i o n s  
f o r  p u b l i c  p u r p o s e s  in f u r t h e r a n c e  of  the r e s p o n s i b i l i t i e s  
o f  m u n i c i p a l i t i e s ,  the g r a n t  o f  a u t h o r i t y  d o e s  n o t  c a r r y  
w i t h  it the r i g h t  to l e v y  a n d  c o l l e c t  taxes for the p u r p o s e ,  
a n d  c o n c e r n  a b o u t  c o n f l i c t  w i t h  A S  2 9 . 5 3  is u n f o u n d e d .  (The 
l a t t e r  is a n a l o g o u s ,  at the l o c a l  level, to the r e l a t i o n s h i p  
b e t w e e n  the S t a t e  a n d  ASHA, a p u b l i c  c o r p o r a t i o n :  A S H A
b o n d s  a r e  s t r i c t l y  r e v e n u e  b o n d s ;  A S H A  is n o t  a u t h o r i z e d  to
o f f e r  o b l i g a t i o n s  o n  the s t r e n g t h  o f  the f u l l  f a i t h  a n d
c r e d i t  o f  the p e o p l e  o f  A l a s k a ,  n o r  is the S t a t e  l e g a l l y  
o b l i g e d  to b a i l  A S H A  o u t  of  a n y  f i n a n c i a l  e m b a r r a s s m e n t s . )
In s u m m a r y ,  in n o  i n s t a n c e  c a n  I c o n c e i v e  o f  a p u b l i c  c o r p o r a t i o n  
e s t a b l i s h e d  u n d e r  A S  2 9 . 5 9  h a v i n g  a v a l i d  a r g u m e n t  o n  w h i c h  
to e n f o r c e  a l e v y  in e x c e s s  o f  t h a t  p r o v i d e d  for g e n e r a l l y  
in  s t a t u t e .

V

I do n o t  w a n t  to l e a v e  p o i n t s  1 a n d  2 of  this p a p e r  w i t h o u t  
m e n t i o n i n g  two o t h e r  m a t t e r s :

W h i l e  it is true, o f  c o u r s e ,  th a t  the f a i l u r e  of the IRS to
a d o p t  the r e g u l a t i o n s  p r o p o s e d  in e a r l y  1 9 7 6  c o n s t i t u t e s  a
c h a n g e  of  c i r c u m s t a n c e  o v e r  the i n t e r v e n i n g  t w o - y e a r  p e r i o d ,
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it is e q u a l l y  t r u e  that, a p a r t  f r o m  A S  29.59, t h e r e  is n p  
g e n e r a l l y  a p p l i c a b l e  p r o v i s i o n  b y  w h i c h  a c i t y ' o r  b o r o u g h  is 
g r a n t e d  a u t h o n c y  to e s t a b l i s h  a c o r p o r a t i o n  o r  i n s t r u m e n t a l i t y  
b o  u s e  as an a g e n t  m  the i s s u a n c e  of  d e b t  o b f i g a t i c  is o n  
its b e h a l f .  I a m  n o t  a w a r e  t h a t  a n y  A l a s k a  m u n i c i p a l i t y  has 
p l a c e d  r e l i a n c e  o n  the p r o v i s i o n  i n  t h e  t w o  y e a r s  it h a s  
a p p e a r e d  i n  the. s t a t u t e s .  R e p e a l  of  the p r o v i s i o n ,  or e v e n  
n o n - a l t e r a t i o n ,  p r o b a b l y  p o s e s  n o  p r o b l e m .  H o w e v e r ,  t h o u g h  
A S  2 9 . 5 9  w a s  d r a f t e d  a n d  e n a c t e d  u n d e r  c i r c u m s t a n c e s  q u i t e  
d i f f e r e n t  t h a n  t h o s e  p r e s e n t l y  k n o w n ,  t o  t h e  e x t e n t  that a 
c l e a r  s t a t e m e n t  o f  a u t h o r i t y  f o r  t h e  e s t a b l i s h m e n t  o f  a 
c o r p o r a t i o n  for the p u r p o s e s  i n d i c a t e d  is d e s i r a b l e ,  the 
p r o v i s i o n  do e s  s e r v e  t h a t  p u r p o s e .  T h e  c o m m i t t e e  w i ll, o f  
c o u r s e ,  e n u n c i a t e  t h e  p o l i c y :  I d i d  n o t  w a n t  to  l e a v e  the
impression, that, b e c a u s e  c i r c u m s t a n c e s  h a v e  c h a n g e d ,  the 
s t a t u t e  n o  l o n g e r  s e r v e s  a u s e f u l  role.

S e c o n d l y ,  I w a n t  to c a u t i o n  th a t  this m e m o  is n o t  i n t e n d e d  
to a d d r e s s  or s u g g e s t  d i s p o s i t i o n  o f  the i s s u e s  w h i c h  
s u r r o u n d  the v e r y  c o m p l i c a t e d  s u b j e c t  o f  t a x  t r e a t m e n t  of  
t h e  i n t e r e s t  e a r n e d  o n  i n d u s t r i a l  d e v e l o p m e n t  b o n d s .  (In 
r e q u e s t i n g  y o u r  q u e s t i o n s  in w r i t i n g ,  I w a n t e d  to try to 
a s s u r e  t h a t  the q u e s t i o n s  c o u l d  b e  a n s w e r e d  in a m a n n e r  
w h i c h  d i d  n o t  r e q u i r e  e x t e n d e d  t r e a t m e n t  o f  the h a n d l i n g  of  
i n d u s t r i a l  d e v e l o p m e n t  b o n d s ,  a r e l a t i v e l y  m o r e  c o m m o n  m e a n s  
o f  i n v o l v i n g  p u b l i c  p u r p o s e  f i n a n c i n g  t h r o u g h  the i n t e r m e d i a r y  
o f  a p u b l i c  c o r p o r a t i o n ,  b u t  o n e  w h i c h  is, in t e r m s  o f  ta x -  
e x e m p t  e l i g i b i l i t y ,  f a r  m o r e  c o m p l i c a t e d . )  T h e  t a x - e x e m p t  
s t a t u s  o f  i n d u s t r i a l  d e v e l o p m e n t  b o n d s  -- d e f i n e d ,  g e n e r a l l y ,  
as b o n d s  w h o s e  p r o c e e d s  a r e  u s e d  i n  an  a c t i v i t y  e n g a g e d  in 
f o r  p r o f i t  b y  o t h e r  t h a n  a g o v e r n m e n t a l  u n i t  o r  other, t h a n  
a n  o r g a n i z a t i o n  e x e m p t  f r o m  t a x  (i.e. c o r p o r a t i o n s  w i t h  
n o n p r o f i t  s t a t u s  u n d e r  §501(c)(3)) a n d  on  w h i c h  e i t h e r  the 
p a y m e n t  o f  the p r i n c i p a l  a n d  i n t e r e s t  is s e c u r e d  in w h o l e  or 
in p a r t  b y  p r o p e r t y  to the p a y m e n t s  r e c e i v e d  f r o m  the 
p r o p e r t y  a r e  p l e d g e d  for the p a y m e n t  o f  p r i n c i p a l  a n d  
i n t e r e s t  -- is s u b j e c t * t o  far m o r e  e x t e n d e d  a n d  e x t e n s i v e  
l i m i t a t i o n s  t h a t  t h o s e  o f  b o n d s  w h i c h  w o u l d  be  i s s u e d  b y  
p u b l i c  c o r p o r a t i o n s  o r  i n s t r u m e n t a l i t i e s  w h o s e  e x i s t e n c e  is 
a u t h o r i z e d  u n d e r  A S  29.59.

I t r u s t  t h a t  t h i s  f u l l y  r e s p o n d s  to y o u r  q u e s t i o n s .

J B C : j p d  

A t t a c h m e n t
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L e g i s l a t i v e  Counsel

K y  r e c o l l e c t i o n  o f  the c i r c u mstances r e l a t i n g  to t h o  a d o p t i o n  a n d  t a k i n g  

e f f e c t  o f  t h o  b i l l  e m bodying thi s  p r o v i s i o n  is this:

In m i d - s e s s i o n  o f  1976, B o b  Dupero c a l l e d  t o  tho a t t e n t i o n  o f  tho S e n a t e  

C o m m u n i t y  a n d  Regi o n a l  A f f a i r s  C o m m i t t e e  the -proposal b y  tha IRS to 

t i g h t e n  r e g u l a t i o n s  d e f i n i n g  the t a x - e x e m p t  s t a t u s  o f  p u b l i c  c o r p o r a t i o n s . 

D u p e r e  l as, o f  course, a  w o r k i n g  k n o w l e d g e  o f  municipal f i n ance w i t h  

r e s p e c t  to A l a s k a ' s  lo c a l  governments, a n d  a p p r e c i a t e d  the p o t e n t i a l  

p r o b l e m s  t h a t  w o u l d  h a v e  b e e n  p r e s e n t e d  under- tho p a r t i c u l a r  changes 

t h e n  u n d e r  c o n s i d e r a t i o n  b y  the IKS. llis s u g g e s t i o n  to m e e t  the p r o b l e m s  

w a s  to m a k e  c l e a r  tli vt muni c i p a l i t i e s  h a d  t he a u t h o r i t y  to e s t a b l i s h  

p u b l i c  c o r p o r a t i o n s  f o r  c a r r y i n g  o u t  spec i f i c  m u n i c i p a l  purposes, to 

p r o t e c t  t he ta x - e x e m p t  status (insofar as t h a t  w a s  possible) o f  these 

c r e a t u r e s  i n  t h o  e v e n t  local g o v e r n m e n t s  d e t e r m i n e d  t o  m a k o  vise of 

p u b l i c  c o r p o r a t i o n s  to m e e t  i m b l i c  p u r p o s e s  o r  needs. A t  t h e  time, a s  I 

r e c all, the p o s s i b i l i t y  of e s t a b l i s h m e n t  o f  a  i>ub1 ic c o r p o r a t i o n  for 

hospital, c a r e  w a s  u n d e r  a c t i v e  consideration, as, I think, w a s  t he 

p r o p o s a l  t o  u s e  m u n i c i p a l  a u t h o r i t y  t o  p r o v i d e  p u b l i c  serv i c e s  to m a j o r  

i n d u s t r i a l  u s e r s .

A t  a n y  rate, t h o  bill was d r a f t e d  a n d  presented. Committee m e m b e r s  

e n d o r s e d  the a t t a c h m e n t  of tho p r o v i s i o n  t o  a  b i l l  o f f e r e d  b y  the g o v e r n o r  

m a k i n g  t echnical a m e n dments to t ho existing a u t h o r i t y  o f  t h e  A l a s k a  

M u n i c i p a l  B o n d  B a n k  Authority. I d o  n ot r e c a l l  w h e t h e r  the p r o v i s i o n  

w a s  a d d e d  o n  t o  the gov e r n o r ' s  bi l l  in a n t i c i p a t i o n  o f  possibles v e t o  o f  

t h e  s a m e  p r o v i s i o n  standing alone, or w h e t h e r  it w a s  added because, 
o n  t h a t  day, t h o  governor's b i l l  h a p p e n e d  to p r e s e n t  itself a s  a h a n d y  

v e h i c l e .  T h a t  i s  w h e r e  it w a s  p u t  —  b u t  i n  r e d r a f t i n g  tho b i l l  to 

c a r r y  t h o  amendment, the d r a f t s m a n  neg l e c t e d  to c o n f o r m  tho title.
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T h e  g o v e r n o r  s i g n e d  the bi l l  int o  law. However, i n  a  m o s t  u n u s u a l  move, 

h i s  t r a n s m i t t a l  l e t t e r  to t he L e g i s l a t u r e  p o i n t e d  o u t  t he p r o b l e m  p o s e d  

b y  the f a i l u r e  to l i m i t  the b i l l  to o ne s u b ject a n d  to c o n f o r m  the ti t l e  

to  the s u b s t a n t i v e  p r o v i s i o n s  o f  tho a m e n d e d  bill:

"I h a v e  s i g n e d  the f o l l o w i n g  b i l l  a n d  a m  t r a n s m i t t i n g  t h e  enrol l e d  

a n d  e n g r o s s e d  c o p i e s  to the L i e u t e n a n t  G o v e r n o r’s O f f i c e  for 

p e r m a n e n t  filing:

S E N A T E  C O M M I T T E E  S U B S T I T U T E  F O R  

C O M M I T T E E  S U B S T I T U T E  F O R  

H O U S E  B I L L  i:0. 674 

a m e n d e d  S e n a t e  (Chapter 56, S L A  1976)

E v e n  t h o u g h  I h a v e  s i g n e d  this bil l  into law, I h a v e  b e e n  a d v ised 

b y  t h e  A t t o r n e y  G e n e r a l  tha t  the i n c l u s i o n  o f  Sec. 4 i n  the bil l  

v i o l a t e s  A r t i c l e  II, S e c t i o n  13 o f  tho A l a s k a  C o n s t i t u t i o n .  T h i s  

p r o v i s i o n  requires tha t  b i l l s  a re to be c o n f i n e d  t o  o n e  subject a n d  

th a t  t h e  s u b j e c t  b e  e x p r e s s e d  in t h e  title. Jvccordingly, the 

A t t o r n e y  G e n e r a l  h a s  advis;ed t h a t  Sec. 4 o f  t h o  b i l l  i s  v o i d  and of 

n o  e f f ect.

I a m  b r i n g i n g  tliis m a t t e r  o f  the A t t o r n e y  G e n e r a l’s a d v i s e  (sic) to y o u r  

a t t e n t i o n  so t h a t  those l e g i s lators w h o  w e r e  r e l y i n g  o n  Sec. 4 to 

a c c o m p l i s h  s o m e  o b j e c t i v e  m a y  b e  n o t i f i e d  as t o  i ts p r o b a b l e  effect. 

T h o s e  l e g i s l a t o r s  m a y  th e n  w a n t  to take a p p r o p r i a t e  a c t i o n  s u c h  as 

i n t r o d u c i n g  n e w  l e g i s l a t i o n  to c o v e r  the s u b j e c t  s e t  f o r t h  in 

Sec. 4 o f  the b ill."

.1976 H o u s e  Journal, a t  p. 1230.

I h a v e  t o  q u e s t i o n  w h y  t h e  A t t o r n e y  G e n eral d e t e r m i n e d  that o n l y  s e c t i o n  4 

o f  the l e g i s l a t i o n ,  t h a t  s e c t i o n  a d d i n g  w h a t  is n o w  A S  29.59, w a s  "void 

a n d  of n o  e f f e c t "  —  why, in fact, live e n t i r e  b i l l  v a n  n o t  t a i n t e d  w i t h  

t h e  same o b j e c t i o n  —  a n d  whether, f o r  that reason, t he o p i n i o n  r e n d e r e d  

t o  the g o v e r n o r  is correct. Nevertheless, it is t h e  c l o s i n g  p a r a g r a p h  

o f  the g o v e r n o r’s tr a n s m i t t a l  l e t t e r  w h i c h  the p r o v i s i o n  d e s i g n a t e d  

"*Sec. 13" i n  t h e  o r i g i n a l  v e r s i o n  of 113 433 i s  i n t e n d e d  t o  address.

A s s u m i n g  t h a t  t h e  g o v e r n o r ' s  statement, b a s e d  o n  t h e  a t t o r n e y  gene r a l ' s  

advice, is c o r r e c t ,  t h e n  it s e e m s  that y o u  h a v e  t w o  c o u r s e s  open.- 

Re p e a l  A S  2 9 . 5 9  o r  r e - e n a c t  it, w i t h  or w i t h o u t  s u b s t a n t i v e  amendment.

A t  least as to a n y  m u n i c i p a l i t y  w h i c h  m a y  ha v e  a c t e d  in r e l i a n c e  on the 

section, o r  w h i c h  m a y  i n  the future, I think i t  d e s i r a b l e ,  in respo n s e  
t o  the g o v e r n o r ' s  invitation, that the l e g i s l a t u r e  act, for inac t i o n  

o n l y  m a i n t a i n s  the "cloud" o n  A S  29.59 first p o i n t e d  o u t  in t h e  a b o v e­

ci t e d  t r a n s m i t t a l  letter.

JTiC: jpd
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