


A N A L Y S I S  O F  I M P O R T A N T  S E C T I O N S  OF 

S P O N S O R  S U B S T I T U T E  F O R  SB 267

S e c t i o n  2 a n d  S e c t i o n  19. G ran ts and loans for w a t e r  s u pply  
and s e w e r a g e  systems.

S e c t i o n  2 s u b s t a n t i a l l y  revises current law 
r e l a t i n g  to l o c a l  g r a nts for w a t e r  s upply  and s e w erage  
sy s t e m  p u r p o s e s .  C u r r e n t  f e der al law p r e c l u d e s  the p o s s i­
b i l i t y  of a s t a t e ' s  a d v a n c i n g  to local g o v e r n m e n t s  the 
a n t i c i p a t e d  f e d e r a l  s h a r e  for p r o jects on w h i c h  c o n s t r u c t i o n  
c o m m e n c e d  a f t e r  J u l y  1, 1972. S e c t i o n  19 of this b i l l  thus 
r e p e a l s  S e c t i o n  30(a).

T h e  i m p o r t a n t  p a r t  of the p r o p o s e d  r e v i s i o n  to AS 
4 6 . 0 3 . 0 3 0  is the i n c r e a s e  in state p a r t i c i p a t i o n  to 50 per 
cent o f  the t otal p r o j e c t  cost or 50 per cent of the non- 
fe d e r a l  share, w h i c h e v e r  is the lesser. This p r o g r a m  
involves s t a t e  f u n d i n g  o f  p r o j e c t s  w h i c h  often are not 
el i g i b l e  for f e d e r a l  funds, p a r t i c u l a r l y  in public w a t e r  
systems, w h i c h  are o f t e n  negle c t e d ,  and p r o j ects w h i c h  can 
r e c e i v e  federal f u n d i n g  a re u n d e r t a k e n  instead. In much  of 
Al aska, p u b l i c  w a t e r  s u p p l y  systems are b a d l y  in n e e d  of 
upgrad i n g ,  e s p e c i a l l y  as they w i l l  h a v e  to m e e t  n e w  standards 
p r o m u l g a t e d  u n d e r  the S a f e  D r i n k i n g  W a t e r  Act of 1974. By 
i n c r e a s i n g  the state's s hare in these p r o j e c t s  from the 
p r e s e n t  m a x i m u m  of 25 p e r  cent to 50 per cent, w e  feel that 
m o r e  c o m m u n i t i e s  w i l l  be able to °c.quire b a d l y  n e e d e d  
f a c i l i t i e s .

S e c t i o n  3. W a s t e  D i s p o s a l  Permits.

T h i s  s e c t i o n  e x p ands the w a s t e  di sposal p ermit  
j u r i s d i c t i o n  of the d e p a r t m e n t  to any o p e r a t i o n  w h i c h  
re s u l t s  in the d i s p o s a l  o f  w a s t e  m a t e r i a l  into the water.

T h i s  a m e n d m e n t  is n e c e s s a r y  if the state is to 
a s s u m e  j u r i s d i c t i o n  o v e r  the N a t i o n a l  P o l l u t a n t  D i s c h a r g e  
E l i m i n a t i o n  S y s t e m  p e r m i t  process, c u r r e n t l y  b e i n g  a d m i n i s­
tered in the state by the U. S. E n v i r o n m e n t a l  P r o t e c t i o n  
A g e n c y  u n d e r  S e c t i o n  402 o f  the F e d e r a l  W a t e r  P o l l u t i o n  
C o n t r o l  A c t  a m e n d m e n t s  of 1972 ( F W P C A ) . U nd er that section, 
it is c u r r e n t l y  n e c e s s a r y  for a p e r s o n  to obtai n a federal  
p e r m i t  from K P A  for a n y  d i s c h a r g e  from any point s ou rce inco 
the w a t e r  of the state, w h e t h e r  or not the r e c e i v i n g  w a t e r­
bod y  is naviga ble. See U n i t e d  States v. Holland, 378 F.
Supp. 665 (DCMD Fla. 1974TT~^



Un d e r  S e c t i o n  402(b) of the Act, states m a y  a s sume  
control of the NPDES p e r m i t  p r o g r a m  if the state p o s s e s s e s  
water q u a l i t y  a u t h o r i t y  at least equal to that p o s s e s s e d  b y  
EPA. A  m a j o r i t y  of states h a v e  a c q u i r e d  this de legation, 
p r e c l u d i n g  the n e e d  for c o n t i n u i n g  e x t e n s i v e  federa l i n v o l v e­
m e n t  in sta te w a t e r  q u a l i t y  ma nage m e n t .  Hcwever, the State  
of A l a s k a  c a n n o t  a s s u m e  this a u t h o r i t y  at the p r e s e n t  time, 
b e c a u s e  our w a t e r  q u a l i t y  p e r m i t  j u r i s d i c t i o n  is l i m i t e d  to 
c o m m e r c i a l  or i n d u s t r i a l  operation-.

S e c t i o n  7. P l a n  Review.

The d e p a r t m e n t  is c u r r e n t l y  in the p r o c e s s  of 
d e v e l o p i n g  r e g u l a t i o n s  to i m p l e m e n t  s tate r e s p o n s i b i l i t i e s  
u n d e r  the S a f e  D r i n k i n g  W a t e r  A c t  of 1974 (P.L. 92-523). In 
o r d e r  to a s s u m e  a u t h o r i t y  for i m p l e m e n t a t i o n  of the Safe 
D r i n k i n g  W a t e r  A c t  w i t h i n  the S tat e of Alaska, it is n e c e s­
sary that the state p o s s e s s  " a d e q u a t e  p r o c e d u r e s  for the 
e n f o r c e m e n t  of . . . state r e g u l a t i o n s "  (Section 1413(a)(2)). 
This section, b y  w a y  of a n e w  s u b s e c t i o n  (b) to AS 46.03.720, 
p r o v i d e s  for the r e v i e w  of plans for larger public w a t e r  
s u p p l y  s y s t e m s  in o rder to a d e q u a t e l y  insure that these 
s y s t e m s  w i l l  be c o n s t r u c t e d  and o p e r a t e d  in c o n f o r m i t y  w i t h  
the state's s u b s t a n t i v e  regu lations.

S e c t i o n  9, S e c t i o n  11, S e c t i o n  13. P o l l u t i o n  E n force ment.

1. T h e  d e p a r t m e n t  c u r r e n t l y  poss esses no civil 
"opti o n "  for e n f o r c e m e n t  of a n y t h i n g  b u t  oil spills (unless 
the d e p a r t m e n t  sues for costs of r e s t o r a t i o n  u nder  S e c t i o n  
78 0 - - a  p r o v i s i o n  w h i c h  o ften is not relevant). Thus, p a r­
ticu l a r l y  in air p o l l u t i o n  or sewerag e disposal matters , the 
d e p a r t m e n t  m u s t  e i t h e r  p r o c e e d  criminally, or simply drop 
the matter. It should be n o t e d  that a civil r e m e d y  is 
n e c e s s a r y  to a s s u m e  f e d er al p e r m i t  authority. E n v i r o n m e n t a l  
e n f o r c e m e n t  is, to a large degree, e i t h e r  c o m p e n s a t o r y  or 
r e m e d i a l  in n a t u r e - - t h a t  is, the p u n i s h i n g  of a c u l p a b l e  
in d i v i d u a l  is o f t e n  o n l y  t a n g e n t i a l  to the m a i n  p u r p o s e s  of 
an e n v i r o n m e n t a l  e n f o r c e m e n t  agency. The m a i n  c o n c e r n  is 
p r e v e n t i n g  or r e m e d y i n g  damage.

R e v i s e d  AS 4 6 . 0 3 . 7 6 0  e s t a b l i s h e s  a civil o p t i o n  
for the full r a n g e  of v i o l a t i o n s  c u r r e n t l y  c o vered  only by 
the c r i m i n a l  p r o v i s i o n s  of AS 46.03.790. We b e l i e v e  the 
e x i s t e n c e  of this civil o p t i o n  w i l l  at once g r e a t l y  increase 
b o t h  the f a i rness and e f f e c t i v e n e s s  of the d e p a r t m e n t ' s  
e n f o r c e m e n t  functions.
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T h e ' " n o r m a l "  r e s p o n s e  to t h e  n e e d  for a c i v i l  
o p t i o n  in e n v i r o n m e n t a l  e n f o r c e m e n t  has b e e n  the c r e a t i o n  of 
c i v i l  p enalt i e s .  T h e  p r o b l e m  w i t h  this a p p r o a c h  is that 
some, courts m a y  v i e w  this as an a t t e m p t  to p e n a l i z e  or 
p u n i s h  a d e f e n d a n t  w i t h o u t  a f f o r d i n g  h i m  the n o r m a l  r a n g e  of 
r i g h t s  g i v e n  to a c r i m i n a l  defendant, i.e., p r i v i l e g e  
a g a i n s t  s e l f - i n c r i m i n a t i o n , j u r y  trial, etc. See K e n n e d y  v. 
M e n d o z a - H a r t i n e z , 372 U.S. 144 (1963). As a m a t t e r  of b o t h  
p o l i c y  and law, the a r g u m e n t  has some merit.

A c c o r d i n g l y , the p r o p o s e d  r e v i s i o n  of S e c t i o n  760 
has b e e n  w r i t t e n  in a m a n n e r  w h i c h  frames the civil a s s e s s­
m e n t  to r e c o g n i z e  the two p r i m a r y  goals of e n v i r o n m e n t a l  
e n f o r c e m e n t - - t h a t  is, c o m p e n s a t i o n  and correction.

2. C u r r e n t  oil spill l i a b i l i t y  p r o v i s i o n s  are 
d e f i c i e n t  in m a n y  respects. U n d e r  c u r r e n t  AS 46.03.822, a 
p r i v a t e  p a r t y  or a g o v e r n m e n t a l  a g e n c y  other than the s ta te 
is e n t i t l e d  the full compe n s a t i o n ,  b a s e d  on s trict l i a b i l i t y  
for all a ctual damages c a u s e d  b y  an oil spill. However, the 
a v a i l a b i l i t y  of strict l i a b i l i t y  c o m p e n s a t i o n  to the s tate 
is l i m i t e d  b y  the p r o v i s i o n s  of c u r r e n t  7 6 0 ( b ) , w h i c h  places 
an u p p e r  limit on state c o m p e n s a t i o n  of $100,000.

R e q u i r i n g  the state (and the state alone) to p r o v e  
n e g l i g e n c e  to o b t a i n  full r e c o v e r y  for a c t u a l  damages flies 
in the face of j u d i c i a l  a n d  l e g i s l a t i v e  o p i n i o n  that the 
h a n d l i n g  of oil is a h a z a r d o u s  u n d e r t a k i n g ,  for w h i c h  the 
h a n d l e r s  s h o u l d  b e  s t r i c t l y  liable in the event of injury.
T h e  A l a s k a  L e g i s l a t u r e  has r e c o g n i z e d  this in S e ction 822 
a nd h a s  a c c o r d i n g l y  g r a n t e d  u n l i m i t e d  r e c o v e r y  for a c t u a l  
d a m a g e s  b a s e d  on strict l i a b i l i t y  to a n y  person, e x c e p t  the 
state. In S e c t i o n  13 of this bill, r e v i s i o n s  to S e c t i o n  822 
i*emove this d i s t inction, and p e r m i t  the state to r e c o v e r  for 
all a c t u a l  d a m a g e s  c aused to it b y  an oil p o l l u t i o n  incident.

S e c t i o n  10. I n j u n c  t i o n s .

C u r r e n t l y  T i t l e  46 does not c onfer u p o n  the 
d e p a r t m e n t  the p o w e r  to seek an i n j u n c t i o n  for v i o l a t i o n s  of 
its standards. T h i s  p o w e r  is n e c e s s a r y  to a s s u m e  f e deral  
p e r m i t  j u r i sdiction. A b s e n t  a s p e c i f i c  s t a t u t o r y  p r o v i s i o n  
a u t h o r i z i n g  s u c h  suits, the courts w i l l  not e n j o i n  the 
v i o l a t i o n  of a s t atute or r e g u l a t i o n  as such. Thus, e x c e p t  
in c ases w h e r e  an a c tual " p ublic  n u i s a n c e "  can be d e m o n s t r a t e d ,  
the d e p a r t m e n t ' s  a u t h o r i t y  to seek i m m e d i a t e  e f f e c t i v e  
r e m e d i a l  a c t i o n  m a y  be e x t r e m e l y  limited.



A t  c o m m o n  law, i n  o r d e r  to o b t a i n  a p r e l i m i n a r y  
i n j u n c t i o n ,  i t  w a s  n e c e s s a r y  for the p l a i n t i f f  to d e m o n­
str a t e  that p h y s i c a l  i r r e p a r a b l e  h a r m  w o u l d  b e  c a u s e d  to h i m  
b y  a f a ilur e to g r a n t  the p r e l i m i n a r y  relief. T h e r e  has 
e m e r g e d  a j u d i c i a l  r e s p o n s e  t o w a r d  this problem. P a r t i c u­
la r l y  in f e d e r a l  courts, it is o f t e n  n o t  n e c e s s a r y  to 
d e m o n s t r a t e  p h y s i c a l  i r r e p a r a b l e  h a r m  w h e n  s e ekin g an i n­
j u n c t i o n  a g a i n s t  a v i o l a t i o n  of a p u b l i c  w e l f a r e  s t a t u t e - -  
s u c h  as e n v i r o n m e n t a l  legi slation. See Jones v. D i s t r i c t  of 
C o l u m b i  . R e d e v e l o p m e n t  A g e n c y , 499 F . 2 d  502, 512 (CADC 
1974); E n v i r o n m e n t a l  D e f e n s e  F u n d  v. TVA, 468 F.2d 1164,
1 1 8 4  (CA6 1972); L a t h a n  v. V o l p e , 455 F~T2d 111 (CA9 1971) . 
S e c t i o n  765 m i r r o r s  this j u d i c i a l  p h iloso phy.

M o r e o v e r ,  S e c t i o n  765 m i r r o r s  c u r r e n t  j u d i c i a l  
a t t i t u d e s  t o w a r d  the b a l a n c i n g  of e q u i t i e s  in e n v i r o n m e n t a l  
actions, as a r t i c u l a t e d  in U n i t e d  States v. R e s e r v e  M i n i n g  
C o . , 514 F. 2 d  492. T h e  c o u r t  in that case held that the 
b a l a n c i n g  of e q u i t i e s  in e n v i r o n m e n t a l  e n f o r c e m e n t  a c t i o n s 
w o u l d  be r e l e v a n t  in d e t e r m i n i n g  the t i m i n g  of compliance, 
b u t  not in the u l t i m a t e  n e c e s s i t y  of c o m p l y i n g  w i t h i n  a 
r e a s o n a b l e  time.

S e c t i o n  14. C o m p l i a n c e  Order.

T h e  c o m p l i a n c e  o r d e r  is o f t e n  the m o s t  e f f e c t i v e  
s i n g l e  m e a n s  of e n f o r c i n g  e n v i r o n m e n t a l  q u a l i t y  standards.
It is e f f e c t i v e  and e x p e d i t i o u s ,  and does n o t  n e c e s s a r i l y  
r e q u i r e  e x p e n s i v e  and t i m e - c o n s u m i n g  l i t i g a t i o n  cn the part 
o f  e i t h e r  the d e p a r t m e n t  or the p e r s o n  on w h o m  the c o m p l i­
an c e  o rder is served. Its v e r y  i n f o r m a l i t y  makes  it a 
u s e f u l  tool to the d e p a r t m e n t  and an i m p o r t a n t  a l t e r n a t i v e  
to formal j u d i c i a l  action. S e c t i o n  14 e x p a n d s  the order  
p r o c e d u r e  b e y o n d  w a t e r  q u a l i t y  matters.

S e c t i o n  19. Repeale rs.

A S  4 6 . 0 3 . 2 3 0 ( a )  is repealed. This was not i n c l u d e d  
in o r i g i n a l  SB 267. P r e s e n t l y ,  the state funds local air 
p o l l u t i o n  c o n t r o l  a u t h o r i t i e s  u n d e r  two s t a t u t e s - - A S  4 3. 18- 
.010(a)(3), s t a t e  aid to local governments, a nd AS 4 6 . 0 3 . 2 3 0 ( a ) ,  
s tate and f e d e r a l  aid. T h e  T i t l e  43 p r o v i s i o n  p r o v i d e s  for 
$ 2 . 0 0  per c a p i t a  to ci ties and b o r o u g h s  for b o t h  air and  
w a t e r  p o l l u t i o n  c o n t r o l  facilities. T h e  T i t l e  46 p r o v i s i o n  
c u r r e n t l y  p r o v i d e s  that l o c a l i t i e s  are e n t i t l e d  to a b l o c k  grant 
T h e  a mount of m o n e y  a p p r o p r i a t e d  by the l e g i s l a t u r e  for AS 
46.03.2 30(a) p u r p o s e s  has r e p r e s e n t e d  o n l y  a token c o n t r i b u­
tion (total $2 5,000) c o m p a r e d  w i t h  the total budgets of the
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fchree b o r o u g h s  that p r e s e n t l y  h a v e  a i r  p o l l u t i o n  c o n t r o l 
authority. T h e  costs of a d m i n i s t e r i n g  these two f u n d i n g  
p r o g r a m s  are a l s o  d u p l i c a t i v e ,  as e s s e n t i a l l y  the same 
i n f o r m a t i o n  m u s t  b e  r e g e n e r a t e d  for e a c h  a pplication.

B e c a u s e  the l e g i s l a t u r e  is c u r r e n t l y  u n d e r t a k i n g  a 
c o m p r e h e n s i v e  r e v i e w  of t he s t a t e ' s  r e v e n u e - s h a r i n g  laws, 
the a d m i n i s t r a t i o n  b e l i e v e s  that the e s t a b l i s h i n g  of a d e q u a t e  
levels  of air a n d  w a t e r  p o l l u t i o n  c o n t r o l  f u n d i n g  s h o u l d  be 
a n a l y z e d  in the c o n t e x t  of that debate. However, SSSB 267 
does take the m a t t e r  h a l f w a y ,  b y  r e m o v i n g  the u n n e c e s s a r y  
d u p l i c a t i o n  o f  p r o g r a m s  b y  r e p e a l i n g  c u r r e n t  s u b s e c t i o n  (a) 
o f  S e c t i o n  230, a n d  m a k i n g  s u b s e c t i o n  (b) the full text of 
that section. T h e  r e l a t e d  A S  4 6 . 0 3 . 2 4 0  is l i k e w i s e  repealed.
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