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A l t h o u g h  A . S . 3 8 . 9 5 •060 is repealed by this

new statute, it is not intended that this

new statute a ffect the recent land trade

in yakutat b e tw een the State and Yak-tat

Kwaan, Inc. w h i c h  was aut horized under A.S.33*95-060.



F ed e ra l-S ta te  
L and  U se  P lann ing  Com m ission 

For A laska

733 W. rotlHTM AVKNl'K, St'ITK 40U 
AN'CIlOHAfiK, ALASKA 9M5UI

April 20, 1976

Hono r a b l e  Nels A. Anderson, Jr.

Chair m a n

House Resources Committee 

A l a s k a  House of Representatives 

P o u c h  V

Juneau, A l a s k a  99811 

Dear Mr. Anderson:

As p r o m i s e d  in e a r lier c o r r e s pondence to the Committee, we are w r i ting 

to co m m u n i c a t e  the C o mmission's views res p e c t i n g  the p r incipal elements 

w h i c h . s h o u l d  b e  included in any n e w  legislation enacted by the Legislature 

t o  g overn land exchanges involving the State.

The c o n c e p t s  d i s c u s s e d  in this letter wer e  c o n s i d e r e d  by the Commission 

at a m e e t i n g  he l d  o n  April 20, 1976. The C o m mission elected n o t  to put 

its r e c o m m e n d a t i o n s  into legislative form.

1. V o l u a t i o n  of P r o p e r t i e s .

The C o m m i s s i o n  beli e v e s  t h a t  a n y  n e w  State l egislation should emphasize 

the c o n s u m m a t i o n  of land exchanges b a s e d  o n  the equal fair m a r k e t  value 

o f  the p r o p e r t i e s  to be exchanged. However, we also r e commend that in 

s i t uations w h e r e  the p r o p e r t i e s  involved are n o t  equal in a p praised fair 

m a r k e t  v a l u e  o r  w h e r e  such value c a n n o t  be ascert a i n e d  wit h  reasonable 

certainty, the d i r e c t o r  b e  a u t h orized to enter into an exchange if he 

finds that the a p p r a i s e d  fair m a r k e t  value of the properties to be 

r e c e i v e d  b y  the State, together w i t h  the n o n m o n e t a r y  value of other 

p u b l i c  benefits, equals o r  exceeds the v a l u e  of the properties w h i c h  the 

State w i l l  relinquish.

The c r i t e r i o n  o f  equal fai r  m a r k e t  v a l u e  h a s  t r a d itionally been included 

in F e d e r a l  and State exch a n g e  statutes, a nd this standard w o r k s  well



where land v alues can be readily determined through appraisal. The 

equal m o n e t a r y  value standard breaks down in the Alaska context, however, ‘ 

bec ause the p a u c i t y  of comparable land sales in many rural areas, the 

vast acreages involved, and other factors often vitiate the a c c u r a c y  of 

the a p praisal method. In recognition of this fact, Congress recently 

authorized F e d eral involvement in exchanges which are premised on ot h e r  

than app r a i s e d  value. We believe that a similar approach, v/ith p r o p e r  

p r o c e d u r a l  a nd other Safeguards, s hould be incorporated into State 

legislation. Such safeguards should include, among other things, 

p u b l i c  notice and hearings, legislative review, and a carefully d o c u­

men t e d  s t atement of the n onmonetary values involved. In our opinion, 

p a s sage of l egislation of this sort would hel p  consolidate State land 

h o l d i n g s  and l e a d  to mor e  effective a d ministration of the State p u b l i c  

domain. At the same time, appropriate procedural safeguards and t h e  

empha s i s  o n  the c o nsummation of equal appraised value trades, wh e r e  

possible, should insure adequate p r o t ection of the public interest.

2. Exch a n g e s  Involving Mineral R i g h t s .

The C o m m i s s i o n  recommends that any n e w  exchange legislation authorize 

the Director o f  the Division of Lands or other appropriate official to 

c o n v e y  m i n e r a l  rights in State lands to the extent that such a conveyance 

is p e r m i t t e d  b y  the Alaska Constitution and applicable Federal law. The 

C o m m i s s i o n  further r e c o mmends that except where special circumstances 

dictate, the Director be p r ecluded from conveying or receiving e i t h e r  

the surface e state or the mineral rights therein, one w i t hout the ocher.

P rev i o u s  e x p e r i e n c e  in other parts of the country demonstrates the 

adverse economic, environmental, and social consequences w h i c h  can 

result from se p a r a t i n g  ownership of the surface > state and the m i n eral 

rights located therein. W h i l e  Section 6(i) of t'.e Alaska Statehood Act 

does p r e c l u d e  t he State f r o m  d i sposing of mineral rights generally, a 

r e c e n t  a m e n d m e n t  to the Settlement A ct explicitly waives this c o n straint 

w i t h  r e s p e c t  to exchanges involving the Federal governmtnt. (This 

w a i v e r  is p r e s e n t l y  be ^ n g  challenged in the courts.) Otler Federal 

s tat u t e s  p u r s u a n t  to wh i c h  the State has p r e v i o u s l y  selected m e n t a l  

health, university, and school lands do not c o n t a i n  prohib i t i o n  

a g a i n s t  the d i s p o s a l  of mineral rights. In v i e w  of this and the improved 

land m a n g e m e n t  and use which, usually results from a conveyance of full 

fee title, the Com m i s s i o n  believes that n ew exchange legislation should 

a u t h o r i z e  the State to convey mineral rights to the extent a u t h o r i z e d  by 

a p p l i c a b l e  law, and that the appropriate official be required to c onvey 

or r e c e i v e  full fee title except wh e r e  special circumstances pertain.

3. L e g i s l a t i v e  Review.

T h e  C o m m i s s i o n  re c o m m e n d s  th a t  subsequent legislation provide an o p p o r­

tuni t y  for legislc tive r e v i e w  of propo s e d  e x changes based o n  other than 

equal a p p r a i s e d  fair m a r k e t  value. However, the Commission b e l i e v e s



t hat affirmative approval should not be required. Rather, the Legislature 

s hould be a f f o r d e d  an opportunity to review a proposed exchange within a 

r e a sonable period, and if the Legislature d o e s  not act to d i s a pprove the 

excha n g e  w i t h i n  that period, the appropriate State official w o u l d  be 

e m powered to execute it in behalf of the State.

Historically, the requirement of equal fair m arket value has been included 

in exchange statutes as legislative p r o t e c t i o n  against arbitrary action 

and o t h e r  abuse b y  those empowered to execute an exchange. This standard 

has w o r k e d  w e l l  in p r o t ecting the p u b l i c  interest with respect to exchanges 

involving equal appraised value, and w e  see n o  reason to impose the 

a d d i tional r e q u i r e m e n t  of legislative approval, w h i c h  p o s s e s s e s  certain 

i nfirmities o f  its own. The situation is d i f f e r e n t  with respect to 

p r o p o s e d  exc h a n g e s  premised on other than eq u a l  appraised value. Here, 

there is no obj e c t i v e  standard a g a inst wh i c h  to test a proposed exchange.

In v i e w  o f  this, w e  b e l ieve that exchanges for ot h e r  than equal appraised 

value s h o u l d  be v iewed as resource allocation decisions concerning which 

the p e o p l e ' s  elected representative should have an opportunity to express 

t h e i r  views. We d o  not think, however, that the means of expression 

s hould be affirmative legislative approval. Experience on the Federal 

level indicates th a t  the review appr o a c h  w h i c h  the Commission is suggesting 

p r o v i d e s  ample o p p o r tunity for legislative b odies to participate mea n­

ingfully in the deci s i o n m a k i n g  process. At the same time, this means of 

r e v i e w  helps to avoid political logrolling and othe.. undesirable activity.

In m a x i n g  the recommendations dis c u s s e d  in this section, we are aware 

tha t  some p e r sons believe that the separation of powers doctrine and 

other c o n s t i tutional constraints p r e c l u d e  a n y  sort of legislative review 

of p r o p o s e d  land exchanges. The research w h i c h  has been conducted by 

our legal staff indicates that there is currently no definitive judicial 

d e c i s i o n  or other o p i nion o n  this point. There are cases, constitutional 

provisions, and other considerations which can be used by either side of 

the issue to support its contention. Our s t a f f  does believe, however, 

that the better reas o n e d  opinion w o u l d  support legislative review in the 

form w h i c h  w e  are suggesting here. (Because the criterion o f  equal 

appr a i s e d  value doe s  p r o v i d e  an o bjective standard against w h i c h  to test 

p r o p o s e d  exchanges b a s e d  on this standard, legislative review of such 

exchanges w o u l d  appear less supportable.) Since there is no definitive 

answer at the p r e sent time, we s u g gest that the Legislature adopt that 

r e v i e w  p r o c e d u r e  which it deems b e s t  from a p o l i c y  point of view, and 

then if necessary, that decision can be tested in the courts.

4. Pr o h i b i t i o n  Against Exchanges Requiring Subsequent Identification 

of  the Consideration I n v o l v e d .

The C o m m i s s i o n  recommends that any legislation should specifically 

p r o h i b i t  the Director o f  the Division of Lands or other appropriate 

State o f f i c i a l  from negotiating o r  entering into any land exchange which



r e q u i r e s  the identification of lands or interests in land at some time 

af t e r  the exchange is initially executed. The Commission further r e c o m­

mend s  that such officials be p r ecluded from alienating or a g r e e i n g  not 

to e x e r c i s e  selection rights granted in the A l aska Statehood Act.

We b e l i e v e  that the b e s t  way to insure proper analysis of a p r o p o s e d  

e x c h a n g e  is to require that all lands and other consi d e r a t i o n  w h i c h  w i l l  

be involved therein be c l e arly identified at the time wh e n  p u b l i c  

n o t i c e  is circulated. If such pro p e r t i e s  are not so identified, the 

p u b l i c  and o thers desi r i n g  to analyze a proposed exchange w i l l  be c o mpelled 

to spec u l a t e  on h o w  the selection pr o c e d u r e s  contained in the p r o p o s e d  

a g r e e m e n t  w i l l  be implemented. In such instances, executory s e lection 

and e x c h a n g e  procedures often could be implemented in a  n u m b e r  of ways, 

w i t h  v a r y i n g  consequences res u l t i n g  from each scenario. To a v o i d  u n­

cer t a i n t y  in a m a t t e r  so important as the disposition of the State 

p u b l i c  domain, and to p r o v i d e  m e a n i n g  to the public and ot h e r  r e v i e w  

p r o c e s s e s  p r o v i d e d  in p r o p o s e d  legislation, we believe that t he p r o h i b i t i o n  

r e c o m m e n d e d  here is necessary. For the same reasons, and in r e c o g n i t i o n  

o f  c e r t a i n  constraints contained in Section 6(g) of the S t atehood Act, 

w e  a l s o  recommend that a p p r o p r i a t e  State officials be p r e c l u d e d  from 

ali e n a t i n g  o r  agreeing not to exercise State selection rights as p a r t  o f  

the c o n s i d e r a t i o n  fcr an exchange.

5. S t a t e m e n t  of Basis for an E x c h a n g e .

We r e c o m m d e n d  that, the Director or other appropriate State offi c i a l  be 

r e q u i r e d  to p r e p a r e  and distribute n  report which objectively analyzes 

a p r o p o s e d  exch a n g e  in a clear and concise format w h i c h  is d e s i g n e d  to 

fa c i l i t a t e  p u b l i c  u n d e rstanding o f  the .ssues involved. Among ot h e r  

things, the r eport should include a dis ;ussion of the m o n e t a r y  and n o n­

mo n e t a r y  v alues o f  the p r o perties invol 'ed, including surface and m i n e r a l  

resources, the benefits and d e t riments w lich can be expected to accrue, 

a n d  p o s s i b l e  alternatives. P reparation and circulation of a r e p o r t  of 

thi3 typ e  s h ould p r o mote informed p u b l i c  dialogue and lead to a  b etter 

u l t i m a t e  d e c i s i o n  c o n c erning the p r o p o s e d  exchange.

6. Ot h e r  E l e m e n t s .

We ha v e  d e a l t  in this corre s p o n d e n c e  wi t h  the principal eleme n t s  which, 

in the o p i n i o n  of the Commission, s hould be included in any n e w  legisl a t i o n  

g o v e r n i n g  la n d  exchanges. In so doing, we d o  not mea n  to m i n i m i z e  the 

i m p o r t a n c e  o f  other nece s s a r y  elements, such as p r o v isions c o n c e r n i n g  

a u t h o r ization, p a r ties t o  an exchange, reservations and covenants, 

a g e n c y  coordination, p u b l i c  n otice and hearings, p r o t ection o f  va l i d  

e x i s t i n g  rights, and so forth. We believe, however, that th e r e  is 

general agr e e m e n t  about h o w  to handle these matters, and so w e  have not 
c o n s i d e r e d  t h e m  here.
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In closing, w e  wan t  to express the Commission's strong support for 

n e e d e d  revisions, such as those w h i c h  we have discussed here, in State 

land exchange authority. The land ownership p a t tern in Alaska is growing 

eve r  m o r e  complex as a conseq u e n c e  of the implementation of the selection 

p r o v i s i o n s  of the A l a s k a  Statehood Act and the Alaska Native Claims 

Set t l e m e n t  Act. Lands o w n e d  b y  the Federal government, the State,

Na t i v e  corporations, and o thers lie adjacent to each other in tracts 

w h i c h  d o  n ot n e c e s sarily f ollow rational boundary lines. This inter­

mi x t u r e  o f  land o w n e r s h i p  o f t e n  jeopardizes p r u d e n t  management and use.

T o  r e c t i f y  this situation, c e r tain refinements in existing authority 

a n d  n e w  innovations a p pear necessary. In our opinion, the enactment 

int o  l a w  of the elements r e f e r r e d  t o  above w o u l d  facilitate the types of 

lan d  adjustments n eeded to e s t a b l i s h  m o r e  rational patterns of land 

o w n e r s h i p  in Alaska.

T h a n k  y o u  for your c o n s i d e r a t i o n  o f  this correspondence. If w e  can be 

of a n y  further assistance in the Committee's consideration of the matters 

d i s c u s s e d  here, please l e t  us know.

Sincerely,

B u r t o n  VI . Silcock 

F e d e r a l  Co-Chairm'n

W alter B. Parker 

State Co-Chairman
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cc: Representative

Representative 

Representative 

Representative 

Representative 

Representative 

^ R e p r e s e n t a t i v e  

Representative

T h e o d o r e  G. Smith, House Resources Committee 

F r e d  E. Brown, House Resources Committee 

Richard I. Eliason, House Resources C o m m i t t e e  

H.M. Hershberger, House Resources Committee 

J a m e s  H. Huntington, House Resources C o m m i t t e e  

A l v i n  Osterback, House Resources C o mmittee 

L e o  Rhode, House R e sources Committee 

L eslie E. Sv/anson, House Resources Committee
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