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"An Act relating  to 3 tate oil and gas leases."

C O M M I T T E E  R E P O R T

H O U S E

2/11/76

M r . S p e a k e r : D a t e

RESOURCES H R  728
T h e  C o m m i t t e e  o n  h a s  h a d

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  m e m b e r s  o f  t h e  C o m m i t t e e  

( ) r e c o m m e n d s  i t  DO PASS

( ) r e c o m m e n d s  i t  DO NOT PASS

( ) r e c o m m e n d s  i t  DO PASS WI TH ATTACHED AM ENDM E NT ( S )

( ) r e c o m m e n d s  i t  BE REPLACED WI TH CS FOR j i  ‘b f AND THAT

CS FOR , 7  7  / £ . . V  DO PASS

( ) " a n d "  r e c o m m e n d s  i t  BE RE F ERRED  TO THE _____________________________

COMM I T TE E

( ) r e p o r t s  i t  b a c k  WI THOUT  RECOMMENDAT I ON 

( ) " o t h e r "

M e m b e r s  s i g n i n g  t h e  M a j o r  i t y r e p o r t :
- 1 /  f] x )  A  /

,* .’/A'//

-r~
j y .

M e m b e r s  NOT c o n c u r r i n g  i n  t h e  Ma j  o r i t y r e p o r t :

___________________________  r e c o m m e n d s :

___________________________  r e c o m m e n d s :

___________________________ r e c o mme n d  s :

__________________________  r e c o m m e n d s :

r e c o m m e n d  s

y/gbril. (irtdLisf*, f  * C h a  i rma n
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M a r c h  2, 1 9 7 6

T h e  H o n o r a b l e  N e l s  A. A n d e r s o n ,  Jr.

A l a s k a  S t a t e  H o u s e  of  R e p r e s e n t a t i v e s  

P o u c h  " V "

J u n e a u ,  A K  9 9 8 0 1

D e a r  N e l s :

y z g
I d o  n o t  h a v e  a p o s i t i o n  of  H B  2S&, w h i c h  y o u  c o s p o n s o r e d ,  h o w e v e r  I d o  

h a v e  a f e w  c o m m e n t s  t h a t  m a y  b e  u s e f u l  i n  y o u r  d e l i b e r a t i o n s  n e x t  w e e k .

F i r s t  o f  a l l ,  it  a p p e a r s  t h e  b i l l  w a s  w r i t t e n  f o r  o n l y  o n e  c a s e ,  t h a t  is, 

P r u d h o e  B a y ,  T A P S ,  a n d  a p r o p s e d  T r a n s - A l a s k a  g a s  l i n e .  S i n c e  t h e  b i l l  

o n l y  a p p l i e s  to n e w  l e a s e s ,  I s e e  a f e w  p r o b l e m s  i n  o t h e r  r e m o t e  p r e s e n t l y  

u n l e a s e d  a r e a s  o f  A l a s k a .  A l s o ,  I s e e  a  l ot of h a r a s s m e n t  a n d  p o t e n t i a l  

l i t i g a t i o n  f r o m  (t) (4 a n d  5).

T h e  s t a t e  c o u l d  s h u t - i n  a f i e l d  ( oil o r  g a s  o r  b o t h )  w h e r e  t h e r e  w e r e  n o

p i p e l i n e s  o r  o t h e r  t r a n s p o r t a t i o n  f a c i l i t i e s  to a l l e v i a t e  t h e  s u p p l y  p r o b l e m s  

i n  s o m e  o t h e r  p a r t  o f  A l a s k a  w h i l e  n o t i c e s ,  h e a r i n g s ,  e t c .  w e r e  h e l d  b e f o r e  

g r a n t i n g  a n  e x e m p t i o n .

I n  s o m e  i n s t a n c e s  ( A l a s k a  P e n i n s u l a )  a f i e l d  c o u l d  i n v o l v e  S t a t e ,  F e d e r a l  a n d  

N a t i v e  l a n d s .  It  c e r t a i n l y  w o u l d  n o t  b e  p r a c t i c a l  to s h u t - i n  t h e  p o r t i o n  of 

t h e  f i e l d .  T h i s  w o u l d  n o t  b e  a s o u n d  c o n s e r v a t i o n  p r a c t i c e  a n d  c o u l d  w e l l  

r e s u l t  i n  a w a s t e  o f  t h e  s t a t e s  r e s o u r c e s  a s  w e l l  a s  r e v e n u e .

H i s t o r i c a l l y ,  g a s  s a l e s  h a v e  b e e n  l o n g  t e r m ,  o t h e r w i s e  t h e  t r a n s p o r t a t i o n ,  

d i s t r i b u t i o n  a n d  m a n u f a c t u r i n g  f a c i l i t i e s  c o u l d  n o t  b e  f i n a n c e d .  T h i s  b e i n g  

t h e  c a s e ,  t h e  s t a t e  m a y  w e l l  b e  e n t e r i n g  a n  a r e a  w h e r e  u n i n t e n t i o n a l l y  t h e y

a r e  r e t a r d i n g  d e v e l o p m e n t  w i t h i n  t h e  s t a t e ,  w h i c h  I a m  s u r e  w a B  n o t  t he

o r i g i n a l  i n t e n t  o f  t h e  b i ll.

A c t u a l l y ,  w h a t  I t h i n k  y o u  m a y  b e  s t r i v i n g  f o r  is s o m e  m e c h a n i s m  t h a t  

a p p l i e s  o n l y  to  t h e  s t a t e s  f u t u r e  o i l  a n d  g a s  r o y a l t y  to s u p p l y  l o c a l  

d e m a n d  b e f o r e  e x p o r t .  S i n c e  t h i s  b i l l  d o e s  n o t  a p p l y  to a n y  o f  t h e  p r e s e n t  

o i l  o r  g a s  f i e l d  a n d  u n d e r  t h e  t e r m s  o f  t he l e a s e s ,  t h e  s t a t e  c a n  t a k e  i t s  

r o y a l t y  o i l  o r  g a s  " i n  k i n d "  t h e r e  s e e m s  to b e  n o  g r e a t  p r o b l e m .  T h e r e  is 

h o w e v e r ,  a p r o b l e m  f o r  t h e  i n d u s t r y  to f i n a n c e  n e w  p l a n t s  of  a n y  t y p e  i n  

A l a s k a  a s  l o n g  a s  t h e r e  is a t h r e a t  o f  s h u t t i n g - i n  a  f i e l d  o r  t h e  p o r t i o n  

o f  f. f i e l d  o n  s t a t e  l e a s e s .
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A s  a  m a t t e r  f o r  t h o u g h t ,  c o n s i d e r  t h e  s i t u a t i o n  i n  C a l i f o r n i a  f o r  t h e  p a s t  

s e v e r a l  y e a r s  w h e r e  p r o d u c t i o n  l a g g e d  f a r  b e h i n d  r e f i n e r y  c a p a c i t y .  W h a t  

if  C a l i f o r n i a  h a d  p a s s e d  a  l a w  b a n n i n g  e x p o r t  o f  r e f i n e d  p r o d u c t s  u n t i l  

n o t i c e s  a n d  h e a r i n g s  w e r e  h e l d ?

V e r y  t r u l y  y o u r s ,

B R I S T O L  B A Y  N A T I V E  C O R P O R A T I O N

W . C .  B i s h o p  

P e t r o l e u m  C o n s u l t a n t
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U l P M ' I ' i M J .1 U i  L U M H K R u is  & E C O N O M I C  D E V E L O P M E N T

TO: _____________________  _  D A T E :

(S£N?r¥fi- - HOUSE) B I L L

C h e c k  One:

1. TOP P R I O R I T Y  - in fa vor o f . _ Y

2. F A V O R  - in fa vor of, b u t  n ot top priority  *

3. O K  - no d efi nit e s ta n d

4. n o t  i n  f a v o r !; . ... * '

5. TOP P R I O R I T Y  - " S t r o n g l y  Opposed" ............
•I

6. B IL L DOES N O T  P E R T A I N  TO DIVISION

7. Bill does n o t  d i r e c t l y  pertain to division, 
but I am i nte res ted  in  its progress. Keep 
m e  informed;

C O M M E N T S :  ( J u s t i f i c a t i o n  m u s t  b e  s t a t e d  f o r  # 1  -  # 6  above. • .
C o n t i n u e  o n  a n o t h e r  p a g e  if n e e d e d ) .

I n  c o n c e p t  H B  No. 728 a p p e a r s  to b e  w i s e  l e g i s l a t i o n  i n  
t h a t  it w o u l d  r e g u i r e  t h e  s t a t e  to take a h a r d  l o o k  at A l a s k a ' s  
n e e d  for o i l  and g a s  r e s o u r c e s  w i t h i n  t h e  state b e f o r e  g r a n t i n g  
leases. O f  c o urse,  .*.ny d i s c u s s i o n  of local  c o n s u m p t i o n  m u s t  t a k e  
i n t o  c o n s i d e r a t i o n  t he c o s t  o f  p r o d u c i n g  the .resource and, m o r e  
i m p o r t a n t l y ,  the c o s t  o f  t r a n s p o r t i n g  i t  to the p l a c e  o f  c o n s u m p­
ti o n  (usually  v i a  p i p e l i n e ) .

I t  is n o t  c l e a r  t o  the Commission, h o w e v e r ,  as to W h e t h e r  
o r  n o t  its d e t e r m i n a t i o n  o f  " e x i s t i n g  need," as s p e c i f i e d  in the 
b i l l  (p. 1 , l i n e  15), w o u l d  s a t i s f y  the real i n t e n t  of t h e  l e g i s­
la t u r e  w i t h o u t  s o m e  d u e  c o n s i d e r a t i o n  g i v e n  t o  f u t u r e  need. A s s u m­
in g  r a t h e r  c o n s t a n t  g r o w t h  i n  the  state for the f o r s e e a b l e  future, 
t h o s e  r e s o u r c e s  w h i c h  a r e  in e x c e s s  of p r e s e n t  n e e d s  m a y  v e r y  w e l l  
b e  c r i t i c a l  to f u t u r e  needs. I a m  r e f e r r i n g  h e r e  n o t  to the o v e r­
al l  a v a i l a b i l i t y  o f  g a s  and o i l  in the state, b u t  t o  t h e  f uture

^  /  a  ; I AGO 935630

W r i t e r ' s  S i g n a t u r e  >— ^ $ 1 *1  ft ''*  L  CNota; P l e a s e  r e t u r n  t o
W r i t e r ' s  T i t l e :  / / C h a i r m a n  I n f o r m a t i o n  O f f i c e r / L e g .  Asst.

' ( D E A D L I N E  24 h o u r s )  . o f f i c e  o f  t h e  C o m m i s s i o n e r )



Comments on HB 728 (Continued!

cost of producing a given resource and transporting it to the 
point of consumption and the ultimate price which must be paid 
by the consumer.

Another suggestion to further strengthen the bill is 
that a new subsection (v) be added. This would incorporate the 
concept that an examination by the Commission be conducted/ con­
sistent with due process of law, of projected transportation costs 
for the resource encompassed by a proposed lease (including 
capital costs, operating costs and rates) in order for the state 
to gain a reasonable understanding of the expected impact on 
wellhead values and the ultimate royalties and taxes anticipated 
prior to granting the lease. The state could then force producers 
to develop hard figures on transportation costs to be carefully 
scrutinized by the Commission to insure the protection of Alaska's 
interest. This may be an effective means of controlling cost 
overruns such as we have experienced on the TAP system.
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S T A T E  L E G I S L A T U R E  /

MEMORANDUM

March 19, 1976

T O :  S e n a t o r  J o h n  H u b e r

F R O M :  F r a n k l i n  D. F l e e k s

T a x  C o u n s e l

S U B J E C T :  L e g a l  A n a l y s i s  i n  S u p p o r t  o f  S B  525 a n d  H B  728
" A n  A c t  r e l a t i n g  t o  s t a t e  o i l  a n d  g a s  leases.." \

Introduction

Many of the large oil and gas producing states have found 

themselves in a quandry. Because the oil and gas resource found on 

their state lands have previously been contracted for, in this time of 

shortage, the states cannot divert their oil and gas to the needs of 

—  their citizens. In order to avert th.'n situation, S B  525 and HB 729 ‘

added new subsections to AS 38.05.180. (Copies of the bills are attached). 

The new subsections also give the Alaska Pipeline Commission the authority 

to'determine, after notice and hearing, that the oil or natural gas is
' • t i*

n o t  r e q u i r e d  f o r  i n t r a s t a t e  u s e . 4 *

I n d u s t r y '  P o s i t i o n  

T h e  o i l  a n d  g a s  i n d u s t r y  d o e s  n o t  a g r e e  w i t h ' t h e  n e w  s u b s e c t i o n s .

I f  t h e  b i l l s  a r e  p a s s e d ,  t h e  i n d u s t r i e s '  p r o t e s t  w i l l  p r o b a b l y  b e  in t h e

AGG 935634



O i l  a n d  G a s  L e a s e s  

M a r c h  19, 1 9 7 6  

P a g e  2

n a t u r e  o f  a  c o u r t  c a s e .  T h e  p r i n c i p a l  a r g u m e n t  w o u l d  b e  " . . . t h a t  

t h e  l e g i s l a t i o n  w o u l d  b e  a n  u n c o n s t i t u t i o n a l  i n t e r f e r e n c e  w i t h  i n t e r s t a t e  

c o m m e r c e ,  i n  v i o l a t i o n  o f  t h e  C o m m e r c e  C l a u s e  (Art. I, S ec. 8, c l a u s e  3) 

o f  t h e  U n i t e  S t a t e s  C o n s t i t u t i o n  . . . "  (see c o p y  o f  l e t t e r  a t t a c h e d )

T w o  o f  t h e  pr_i i p a l  c a s e s  r e l i e d  u p o n  w o u l d  b e :  (a) W e s t  v. K a n s a s  

N a t u r a l  G a s  C o . ,  2 2 1  U S  2 2 9 ,  5 5  L . e d .  7 1 6 ,  3 1  S . C t .  5 6 4 ,  (1911) a n d  (b) 

C o m m o n w e a l t h  o f  P e n n s y l v a n i a  v. S t a t e  o f  W e s t  V i r g i n i a , 2 6 2  U . S .  5 5 3 ,  6 7  

L . E d .  1 1 1 7 ,  4 3  S . C t .  6 5 8  ( 1 9 2 3 ) .

I n  W e s t , a  1 9 0 7  O k l a h o m a  s t a t u t e  a t t e m p t e d  t o  p r o h i b i t  g a s  p i p e l i n e  

c o n s t r u c t i o n  a n d  t r a n s p o r t a t i o n  t o  o n l y  d o m e s t i c  c o r p o r a t i o n s  w h o s e  

c h a r t e r s  p r o v i d e d  t h a t  t h e  g a s  w a s  o n l y  t o  b e  t r a n s f e r r e d  t o  p o i n t s  

w i t h i n  O k l a h o m a .  T h e  s t a t u t e  w a s  h e l d  u n c o n s t i t u t i o n a l  a s  i n t e r f e r e n c e  

w i t h  i n t e r s t a t e  c o m m e r c e .  T h e  s e c o n d  c a s e ,  C o m m o n w e a l t h  o f  P e n n s y l v a n i a , 

a l s o  i n v o l v e d  n a t u r a l  g a s .  W e s t  V i r g i n i a  p a s s e d  a  s t a t u t e  l i m i t i n g  t h e  

s a l e s  o f  n a t u r a l  g a s  f r o m  i t s  w e l l s  t o  n e i g h b o r i n g  s t a t e s .  T h e  c a s e  

s t a t e d :

". . N a t u r a l  g a s  i s  a  l a w f u l  a r t i c l e  o f  c o m m e r c e ,  a n d  i t s  

t r a n s m i s s i o n  f r o m  o n e  s t a t e  t o  a n o t h e r  f o r  s a l e  a n d  c o n s u m p t i o n  i n  

t h e  l a t t e r  i s  i n t e r s t a t e  c o m m e r c e .  A  s t a t e  l aw, w h e t h e r  

o f  t h e  s t a t e  w h e r e  t h e  g a s  i s  p r o d u c e d  o r  t h a t  w h e r e  i t  i s  t o  

b e  s o l d ,  w h i c h  b y  i t s  n e c e s s a r y  o p e r a t i o n  p r e v e n t s ,  

o b s t r u c t s ,  o r  b u r d e n s  s u c h  t r a n s m i s s i o n ,  i s  a  r e g u l a t i o n  o f  

i n t e r s t a t e  c o m m e r c e  -  a  p r o h i b i t e d  t r a n s a c t i o n .  . . "

I f  w e  s t o p p e d  a t  t h o s e  c a s e s ,  t h e n  i n d u s t r i e s '  p o s i t i o n  w o u l d  b e  

u n a s s a i l a b l e .  H o w e v e r ,  t h e  t w o  c a s e s  m e n t i o n e d  a b o v e  a r e  n o t  d e t e r m i n a t i v e .
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O i l  a n d  G a s  L e a s e s  

M a r c h “19, 1 9 7 6  

P a g e  3

T h e  n e w  s u b s e c t i o n s  a r e  v a l i d  a s  a n  e x e r c i s e  o f  t h e  s t a t e ' s  p o l i c e

p o w e r s .  T h e  e x e r c i s e  o f  p o l i c e  p o w e r  b y  a  s t a t e  i s  a i m e d  a t  t h e  c o n d u c t ,

a c t i v i t i e s  a n d  o p e r a t i o n s  o f  p e o p l e  w i t h i n  t h e  s t a t e  i n  t h e  i n t e r e s t  o f

t h e  h e a l t h ,  w e l f a r e ,  a n d  s a f e t y  o f  t h e  p e o p l e  o f  t h e  s t a t e  i n  g e n e r a l .

T h e  p o i n t  w a s  s u c c i n c t l y  s t a t e d  i n  H u r o n  P o r t l a n d  C e m e n t  Co. v. C i t y  o f

D e t r o i t , 3 6 2  U . S .  4 4 0 ,  4  L . E d .  2 d  8 5 2 ,  8 0  S . C t .  8 1 3  ( 1 9 60):

". . . I n  d e t e r m i n i n g  w h e t h e r  t h e  s t a t e  h a s  i m p o s e d  a n  u n d u e  

b u r d e n  o n  i n t e r s t a t e  c o m m e r c e ,  i t  m u s t  b e  b o r n e  i n  m i n d  

t h a t  t h e  C o n s t i t u t i o n  w h e n  ' c o n f e r r i n g '  u p o n  C o n g r e s s  t h e  

r e g u l a t i o n  o f  c o m m e r c e  . . .  n e v e r  i n t e n d e d  t o  c u t  t h e  

s t a t e s  o f f  f r o m  l e g i s l a t i n g  o n  a l l  s u b j e c t s  r e l a t i n g  t o  

t h e  h e a l t h ,  l i f e ,  a n d  s a f e t y  o f  t h e i r  c i t i z e n s ,  t h o u g h  

t h e  l e g i s l a t i o n  m i g h t  i n d i r e c t l y  a f f e c t  t h e  c o m m e r c e  o f  

t h e  c o u n t r y .  L e g i s l a t i o n ,  i n  a  g r e a t  v a r i e t y  o f  w a y s ,  

m a y  a f f e c t  c o m m e r c e  a n d  p e r s o n s  e n g a g e d  i n  i t  w i t h o u t  

• c o n s t i t u t i n g  a  r e g u l a t i o n  o f  i t, w i t h i n  t h e  m e a n i n g  o f  t h e  

C o n s t i t u t i o n  . . . "

A n a l y s i s  in Support of SB 525 and HB 728

L a t e r  i n  t h e  c a s e  t h e  S u p r e m e  C o u r t  s t a t e d :  " . . .  S t a t e  r e g u l a t i o n  

b a s e d  o n  t h e  p o l i c e  p o w e r ,  w h i c h  d o e s  n o t  d i s c r i m i n a t e  a g a i n s t  i n t e r s t a t e  

c o m m e r c e  o r  o p e r a t e  t o  d i s r u p t  i t s  r e q u i r e d  u n i f o r m i t y ,  m a y  c o n s t i t u t i o n a l l y  

s t a n d  . . . "

T o  h e l p  i n t e r p r e t  t h e  i m p a c t  o f  £ t a t e  r e g u l a t i o n s  o n  i n t e r s t a t e  

c o m m e r c e  t h e  S u p r e m e  C o u r t  h a s  f o r m u l a t e d  t w o  t e s t s .  T h e  t e s t s  a r e :

(a) S u b j e c t  m a t t e r  t e s t  —  I f  t h e  s u b j e c t  m a t t e r  o f  t h e  s t a t e  

r e g u l a t i o n  d o e s  n o t  r e q u i r e  a  s i n g l e  u n i f o r m  r u l e ,  b u t  r a t h e r  i s  o f  

l o c a l  c o n c e r n  a n d  p e r m i t s  d i v e r s e  r e g u l a t i o n ,  t h e n  t h e  s t a t e  

r e g u l a t i o n  i s  g e n e r a l l y  v a l i d .

(b) B a l a n c i n g  t e s t  —  ( m o s t  f r e q u e n t l y  u s e d )  I n  e a c h  p a r t i c u l a r  .. 

c a s e ,  t h e  S u p r e m e  C o u r t  w i l l  d e t e r m i n e  t h e  e x t e n t  o f  t h e  b ^  d e n  o n
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i n t e r s t a t e  c o m m e r c e  i m p o s e d  b y  t h e  s t a t e  r e g u l a t i o n  i n  t e r m s  o f  

d i f f i c u l t y ,  c o s t  o f  c o m p l i a n c e  a n d  t h e  i n e f f i c i e n c y  i n v o l v e d .  I t  

w i l l  w e i g h  t h i s  a g a i n s t  t h e  s t r e n g t h  a n d  m e r i t  o f  t h e  s t a t e  i n t e r e s t  

i n  t h e  r e g u l a t i o n s .

T h e  b a l a n c i n g  t e s t  w a s  u s e d  i n  C i t i e s  S e r v i c e  G a s  C o  P e e r l e s s  

O i l  a n d  G a s  C o . , 3 4 0  U . S .  1 7 9 ,  9 5  L . E d .  1 9 0 ,  71 S . C t .  2 1 5  ( 1 9 5 0 ) .  T h e  

c a s e  i n v o l v e d  t h e  s t a t e  f i x i n g  a  r a t e  f o r  t r c i n s p o r t a t i o n  o f  g a s .  N i n e t y  

p e r c e n t  o f  t h e  g a s  w a s  c o n s u m e d  o u t s i d e  o f  t h e  s t a t e .  T h e  S u p r e m e  C o u r t  

h e l d  t h e  f o l l o w i n g :

. . I t  i s  n o w  w e l l  s e t t l e d  t h a t  a  s t a t e  m a y  r e g u l a t e  

m a t t e r s  o f  l o c a l  c o n c e r n  o v e r  w h i c h  f e d e r a l  a u t h o r i t y  h a s  

n o t  b e e n  e x e r c i s e ,  e v e n  t h o u g h  t h e  r e g u l a t i o n  h a s  s o m e  

i m p a c t  o n  i n t e r s t a t e  c o m m e r c e  . . . T h e  o n l y  r e q u i r e m e n t  

c o n s i s t e n t l y  r e c o g n i z e d  h a s  b e e n  t h a t  t h e  r e g u l a t i o n  n o t  

d i s c r i m i n a t e  a g a i n s t  o r  p l a c e  a n  e m b a r g o  o n  i n t e r s t a t e  

c o m m e r c e ,  t h a t  i t  s a f e g u a r d  a n  o b v i o v s  s t a t e  i n t e r e s t ,  

a n d  t h a t  t h e  l o c a l  i n t e r e s t  a t  s t a k e  o u t w e i g h  w h a t e v e r  

n a t i o n a l  i n t e r e s t  t h e r e  m i g h t  b e  i n  t h e  p r e v e n t i o n  o f  

s t a t e  r e s t r i c t i o n s .  N o r  s h o u l d  w e  t r a n s l a t e  t h e  

q u i e s e n c e  o f  f e d e r a l  p o w e r  i n t o  a n  a f f i r m a t i o n  t h a t  

t h e  n a t i o n a l  i n t e r e s t  l i e s  i n  c o m p l e t e  f r e e d o m  f r o m  

r e g u l a t i o n .  .

R e v i e w  o f  n e w  s u b s e c t i o n  (t) o f  t h e  b i l l s  ’r e v e a l s  t h a t  t h e  c a t e g o r i e s  

s e t  o u t  a r e  " a i m e d  a t  t h e  c o n d u c t ,  a c t i v i t i e s  a n d  o p e r a t i o n s  o f  p e o p l e  

w i t h i n  t h e  s t a t e  i n  t h e  i n t e r e s t  o f  t h e  h e a l t h ,  w e l f a r e ,  a n d  s a f e t y  o f  

t h e  p e o p l e  o f  t h e  s t a t e  i n  g e n e r a l . "  s u p r a . T h e r e  i s  a n  o b v i o u s  s t a t e  

i n t e r e s t  i n  p r o v i d i n g  f o r  i t s  c i t i z e n s "  n e e d s  f r o m  o i l  a n d  g a s  f r o m  

s t a t e  l a n d s  b e f o r e  s h i p m e n t  i n  i n t e r s t a t e  c o m m e r c e  a n d  t h a t  i n t e r e s t  

o u t w e i g h s  t h e  n a t i o n a l  i n t e r e s t .  —

I n  C o m m o n w e a l t h  o f  P e n n s y l v a n i a , s u p r a , w h i c h  t h e  i n d u s t r y  c i t e s ,  

J u s t i c e  H o l m e s  w r o t e  a  v i g o r o u s  d i s s e n t .  T h a t  d i s s e n t  i s  p e r t i n e n t  f o r
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A l a s k a ' s  c a s e .  T h e  b i l l s  r e g u l a t e  o i l  a n d  g a s  b e f o r e  i t  e n t e r s  t h e

s t r e a m  o f  c o m m e r c e .  T h e  d i s s e n t  s t a t e s :

" . . .  T h e  s t a t u t e  s e e k s  t o  r e a c h  n a t u r a l  g a s  b e f o r e  i t  h a s

b e g u n  t o  m o v e  i n  c o m m e r c e  o f  a n y  k i n d .  I t  a d d r e s s e s

i t s e l f  t o  g a s  h e r e a f t e r  t o  b e  c o l l e c t e d  a n d  s t a t e s  t o

w h a t  u s e s  i t  f i r s t  m u s t  b e  a p p l i e d .  T h e  g a s  i s

c o l l e c t e d  u n d e r  a n d  s u b j e c t  t o  t h e  l a w ,  i f  v a l i d ,  a n d

a t  t h a t  m o m e n t  i t  i s  n o t  y e t  m a t t e r  o f  c o m m e r c e  a m o n g

t h e  s t a t e s .  I_ t h i n k  t h a t  t h e  p r o d u c t s  o f  a_ s t a t e ,

u n t i l  t h e y  a r e  a c t u a l l y  s t a r t e d  t o  a p o i n t  o u t s i d e

i t , m a y  b e  r e g u l a t e d  b y  t h e  s t a t e  n o t w i t h s t a n d i n g

t h e  c o m m e r c e  c l a u s e  . .. . ( e m p h a s i s  a d d e d )  H o w e v e r ,

f o r  t h e  d e c i s i o n  i n  t h e  c a s e  r e f e r r e d  t o  g o e s ,  iu

c a n n o t  o u t w e i g h  t h e  c o n s e n s u s  o f  t h e  o t h e r  d e c i s i o n s

t o  w h i c h  I  h a v e  r e f e r r e d  a n d  t h a t  s e e m  t o  m e  t o

c o n f i r m  w h a t  I s h o u l d  t h i n k  p l a i n  w i t h o u t  t h e m ,

t h a t  t h e  C o n s t i t u t i o n  d o e s  n o t  p r o h i b i t  a  s t a t e

f r o m  s e c u r i n g  a_ r e a s o n a b l e  p r e f e r e n c e  f o r  i t s  o w n

i n h a b i t a n t s  i n  t h e  e n j o y m e n t  o f  i t s  p r o d u c t s  e v e n

w h e n  t h e  e f f e c t  o f  i t s  l a w  i s  t o  k e e p  p r o p e r t y

w i t h i n  i t s  b o u n d a r i e s  t h a t  o t h e r w i s e  w o u l d  h a v e

p a s s e d  o u t s i d e  . . . "  ( e m p h a s i s  a d d e d ) .

C o n c l u s i o n

F r o m  t h e  d i s c u s s i o n  a b o v e ,  t h e  b i l l s  a r e  c o n s t i t u t i o n a l .  A n y  c o u r t  

c a s e  b r o u g h t  b y  t h e  o i l  a r d  ga-. i n d u s t r y  c a n  b e  c o n t e s t e d  w i t h  a  m o r e  

t h a n  e v e n  c h a n c e  o f  w i n n i n g .  I n  t h i s  e n d e a v o r ,  A l a s k a  i s  n o t  a l o n e .

T h u  s e c o n d  l a r g e s t  s t a t e ,  T e x a s ,  h a s  a  s i m i l a r  l a w .  (See c o p i e s  a t t a c h e d . )
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JAY S. HAMMOND, GOVERNOR

D E P A I I T M K O T  O F  K E V F M E
O FF IC E  O F  THE COMMIT V O H E H  P O U C H  S  -  JUNEAU 99S11

F e b r u a r y  24, 1 9 7 6

T h e  H o n o r a b l e  N e l s  A n d e r s o n  

C h a i r m a n

H o u s e  R e s o u r c e s  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

S t a t e  C a p i t o l  B u i l d i n g  

J u n e a u ,  A l a s k a

Re: H o u s e  B i l l  No. 7 2 8

D e a r  M r .  A n d e r s o n :

H o u s e  B i l l  No. 728, a n  A c t  r e l a t i n g  t o  s t a t e  o i l  a n d  g a s  l e a s e s  w a s  

i n t r o d u c e d  i n  t h e  H o u s e  o n  F e b r u a r y  11, 1 9 7 6  a n d  w a s  r e f e r r e d  to  t he 

H o u s e  R e s o u r c e s  C o m m i t t e e .

F o r  t he c o n s i d e r a t i o n  o f  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e ,  I a m  e n c l o s i n g  

a  c o p y  o f  a F i s c a l  N o t e  a n d  a c c o m p a n y i n g  m e m o r a n d u m  p r e p a r e d  b y  Mr.

T h o m a s  K. W i l l i a m s ,  D i r e c t o r ,  P e t r o l e u m  R e v e n u e  D i v i s i o n ,  D e p a r t m e n t  of 

R e v e n u e ,  A n c h o r a g e ,  A l a s k a .

If y o u  o r  a n y  m e m b e r s  o f  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e  h a v e  a n y  q u e s t i o n s  

o n  t h e  m a t e r i a l  s u b m i t t e d ,  p l e a s e  t e l e p h o n e  t h e  w r i t e r  a n d  I w i l l  c o n t a c t  

M r .  W i l l i a m s  i n  A n c h o r a g e  f o r  f u r t h e r  i n f o r m a t i o n .

E n c l o s u r e

cc: T h e  H o n o r a b l e  M i k e  B r a d n e r

S p e a k e r  o f  t h e  H o u s e  

P r i m e  S p o n s o r  - H o u s e  B i l l  No. 7 2 8

T h o m a s  K. W i l l i a m s  

D i r e c t o r

P e t r o l e u m  R e v e n u e  D i v i s i o n  

D e p a r t m e n t  o f  R e v e n u e  

A n c h o r a g e ,  A l a s k a

V e r y  t r u l y  y o u r s ,

R. D. S t e v e n s o n  

S p e c i a l  A s s i s t a n t
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Second Sess i o n  - Ninth Legislature

1. R E Q U E S T
B i l l  IIo. House Bill 728

T i t l e :  Act relating to state o T T a n d  gas leases _______________

R e q u e s t e d  b y : ____________________________________________b a t e : _____________
R e t u r n  D a t e  R e q u e s t e d : ________________________________ __________________
A g e n c y  : _ _ R e v e n u £ ____________________________ Program: Petroleum Revenue

-.II. F I S C A L  D E T A I L
B u d g e t  R e q u e s t  U n i t ( s )  A f f e c t e d :  Petroleum Revenue

A. E X P E N D I T U R E S : ' ( T h o u s a n d s  o f  d o l l a r s )

-  O B J E C T FY 76 FY 77 F Y  78 FY 79 FY 80 FY 81
100 P E R S O N A L  S E R V I C E S
2 0 0  T R A V E L
300 C O N T R A C T U A L
^ 0 0  C O M M O D I T I E S
500 E Q U I P M E N T ...~--i

(>00 L A N D  & S T R U C T U R E S
700 G R ANTS, CLAIMS, ETC.

T O T A L
None None None None None None

B . . F U N D I N G : ( T h o u s a n d s  of d o l l a r s )

G E N E R A L  F U N D
F E D E R A L  F U N D S
O T H E R

C. P O S I T I O N S :  

P E R M A N E N T / T E M P O R A R Y / / /

%

%

/ / /

MAN M O N T H S  (P./T.) / / / / / /

III. A N A L Y S I S  (See F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n s ,  S e c t i o n  III)

IV. A T T A C H M E N T S

See attached memorandum dated February 20, 1976 from Thomas K. Williams 

to R. D. Stevenson.

t-vO/T) • J

V. DATE: February 20, 1976 P R E P A R E D  BY: Thomas K. Williams________________

O r i g inal:  L e g i s l a t i v e  F i n a n c e
cc: B u d g e t  and M a n a g e m e n t

P rime S p o n s o r  (First L e g i s l a t o r  Named)

M/S 90

A G O
9356^1



' ■ ' M E M O R A N D U M S t a t e  o f  A l a s k a

t o :  R. D. Stevenson 
Special Assistant 

Department of Revenue

d a t e :  February 20, 1976

F ILE  NO:

TELEPH O N E NO:

f r o m : Thomas K. Williams s u b j e c t :  House Bill 728

Director

Petroleum Revenue Division 

Department of Revenue

H.B. 728 would require that no oil or gas production from future leases 

enter interstate commerce without a finding by the Alaska Pipeline 

Commission that such oil or gas is not needed by in-state users. If 

in-state users needed some or all of such oil or gas, the lessee would 

be required by the lease to discriminate against Outside users in favor 

of in-state users. This may impermissibly burden interstate commerce 

and the view of the Attorney General should be sought as to the 
constitutionality of the bill.

The Petroleum Revenue Division would not be involved in the determinations 

to be made by the Alaska Pipeline Commission, and so no additional expense 
or funding is needed for the Division.

Mo tangible effects on Treasury can be seen, except conjectural effects on 

bonus bids offered to the State in future lease sales. The possibility of 

State control over interstate sales of production could dampen would-be 
bidders' enthusiasm.

TKW:dh

cc: Frederick P. Boetsch
Deputy Commissioner - Taxation
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chairman:
NELS A. ANDERSON. J r .
STAFF ASSISTANT:
GUY VanDOREN 

POUCH V
JU N EA U . A LASKA  99311

FRED BROWN 

MIKE HERSHBERGER

£3cmse ^Resource dmmnitteg
ALVIN OSTERBACK DICK EL1ASON

LESLIE (RED) SWANSON

VICE CHAIRMAN:
TED SMITH

SECRETARY:
x x x m m u m f f l m x x
Ruth I. AllingtonPH O NE: 465-3713 

463-3781

LEO RHODE 

JAMES HUNTINGTON

March 8, 1976

Mr. Avrum Gross 

Attorney General 

State of Alaska

Dear Mr. Gross;

I would like to ask your assistance in giving to the House Resource 

Committee a legal opinion on the constitutionality of the proposed 

leasing condition expressed in HB 728. We will schedule another 
hearing on this legislation as soon as these verdicts are in.
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R e p r e s e n t a t i v e  Nels A. Anderson, Jr.
Chairma n
House Res ources Committee 
State of A l a s k a  
Pouch V, State Capitol 
Juneau, A l a s k a  9S811

Dear R e p r e s e n t a t i v e  Anderson:

Y o u  have asked for a legal o p i n i o n  conce r n i n g  the

c o n s t i t u t i o n a l i t y  of HB 728. This bill w o u l d  require that all

State oil and gas leases issued after the e f f e ctive date of the

bill contain terms and conditions to the e f f e c t  that a lessee

agrees not to sell oil or gas p r o du ced from the leasehold outside

the state, unless the Alaska Pipeline Commis s i o n  finds the oil

or gas is not n e e d e d  for specified in-state uses. HB 728 is

s u b s tantially the same as a law adopted by the State of Texas

in 1975. 1/

The pri ncipal constitu tional q u e s t i o n  raised b y  this 

bill is w h e t h e r  it w o u l d  impermi ssibly b urden interstate commerce. 

It is an e s t a b l i s h e d  principle of consti t u t i o n a l  law that

1/ The  Texas A t t o r n e y  General's O ffice advises that no applications 
Have b e e n  made to the R a i l r o a d  Commis s i o n  for sales outside of 
Texas because the intrastate price of gas is p r e s e n t l y  much higher 
than the interstate price. The Texas A t t o r n e y  General's office also 
stated that it had not c onducted an analysis o f  the constitutio nality 
of the Texas statute.
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states m a y  not create r e g u l a t o r y  schemes w h i c h  place an u n r e a­

sonable b u r d e n  on interstate commerce. Bibb v. N a v a j o  F r eight 

L i n e s , 359 U.S. 520 (1959); Southern Pacific C o . v. A r i z o n a  325 

U.S. 761 (1945). This is true ev en w h e n  the purpose of the state 

re g u l a t o r y  scheme is to p r e serve for the use of its own citizens 

a n a t u r a l  r e s ource p r o duced  w i t h i n  the state. State statutes 

d e s i g n e d  to kee p natural gas w i t h i n  the b oundaries of a p r o d ucing 

state f reque n t l y  have b e e n  d e c l a r e r  u n c o n s t i t u t i o n a l . Penns y l v a n i a  

v. W e s t  V i r g i n i a  262 U.S. 553 (1923) is illustrative of this 

point. In that case, W e s t  Virginia, which h a d  a shortage of 

gas for intrastat e uses, p a s s e d  a law w hich required all natural 

gas p i p e l i n e  companies doing busi ness w i t h i n  the State to sell 

gas to customers in W e s t  V i r g i n i a  if a demand existed b efore 

m a k i n g  sales to out-of - s t a t e  customers. The Supreme Court summarized 

the issue in the case as f o l l o w s :

[T]he p r i n c i p a l  issue [is] w h e t h e r  a state 

w h e r e i n  natural gas is p r o d u c e d  and is a 

recogn i z e d  subject of commercial  dealings 

may require that in its sale and disposal, 

consumers in that state shall be accorded 

a p r e f e r r e d  right of p u r chas e over consumers 

in o t h e r  s t a t e s , w h e n  the r equir ement necessa rily
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w i l l  operate to w i t h d r a w  a large volume of gas 

from an e s tablished interstate current, w h e r e b y  

it is supplied in other states to consumers 

there. 262 U.S. at 595.

W e s t  V i r g i n i a  argued that the local needs of her citizens justified 

the state statute. The Court r e s p onded that under the Commerce 

Clause the "welfare of all the states" transcended that of any 

p a r t i c u l a r  state, 262 U.S. at 599, and concluded the W e s t  V i r g i n i a  

statute imperm i s s i b l y  b u r d e n e d  interstate commerce. See a l s o ,

W e s t  v. Kansas Natu ral Gas C o ., 221 U.S. 229 (1911); H a skell v. 

C o w h a n  187 Fed. 403 (8th Cir. 1911).

If HB 728 simply p r o h i b i t e d  the sale of gas before 

local needs were satisfied, it w o u l d  clearly violate the Commerce 

Clause. But the bill does not go that far. It only applies 

to sales b y  lessees of the State, and premises the sale restrictions 

on conditions in a lease agree d to by the lessee w h e n  the lease 

was signed. The issue, therefore, is w h e t h e r  a state may avoid 

federal con stitutional  limitations through the exercise of state 

contra c t u a l  rights in turn derived  from the ownership of leased 

land.
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Courts have r e c o g n i z e d  a distinction b e twe en state 

action  p r e m i s e d  on a c ontractual or propri etary basis and 

re g u l a t o r y  action taken as a sovereign. Thus courts have upheld 

a v a r i e t y  of state c l a s sification schemes respecting sales of 

pu b l i c  property, despite the fact that such classification schemes 

w o u l d  likely violate the Equal Protection Clause or Due Process 

Clause  if the scheme h a d  b e e n  implemented as part of an overall 

state regulatory  program. South San Joaqui n Irrig. Dist. v. 

Neumiller, 42 P . 2d 64 (Cal. 1935) (holding that the legislature 

was free to dispose of tax deeded lands in any m ann er it d eemed 

appropriate; public auction was not r e q u i r e d ) . Cf. State ex 

rel. L a F o llet t v. R e u t e r , 153 N . W . 2 d  49 (Wis. 1967) (finding 

c onsti t u t i o n a l  a statute w h i c h  authorized the state highway 

c ommis s i o n e r  to sell public righ ts-of-ways to a specified n o n­

pro f i t  c o r p o r a t i o n ) .

The proprietary or o w n e rship theory of state action 

has also been used in the analysis of state statutes alleged 

to impose a b urde n on interstate commerce. In A m e r i c a n ,Yearbook 

C o . v. A s k e w , 339 F.Supp. 719 (M.D. Fla.) aff'd 409 U.S. 904 

(1972) , a t hree-ju dge federal court upheld the c o nsti tutionality

P r o p r i e t a r y  A c t i o n
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of F l o r i d a  statutes and regulati ons w h i c h  requ ired that all public 

p r i n t i n g  for the State of F l o r i d a  be done in Florida. The court 

began its analysis b y  n oting that:

"Governments in the U n i t e d  States t r a d i­

tionally possess two kinds of power: one

governmental or public, in the exercise 

of whi ch it is a sovereign  and governs its 

people; the other, p r o p r i e t a r y  o r  business, 

by means of w h i c h  the g o v e r n m e n t  acts and 

contracts for the p r iva te adva ntage of its 

constituents and of the g overnmen t itself.

339 F. Supp. at 721.

In Askew, p l a i nti ff h a d  argue d that the F l o r i d a

statute was subject to the Commerce Clause, but the court rej ected 

this argument noting that in cases w h e r e  the Commerce C l ause did 

apply/ state statute "regulated p r ivate industry." The Court

w e n t  on to state that "[tirade r e gul ations are clearly s u bject to 

the Commerce Clause restrictions, but statutes that m e r e l y  specify 

the conditions of state purchases are not." 339 F. Supp. at 725. 

A c c o r d , People ex rel. H o lland v. Bleigh Const. C o . , 335 N . E . 2 d  

469 (111. 1975) (upholding the Illinois "Preference to Citizens 

on Public Works Projects" statute from a challenge that it imposed
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an undue b u rden on c o m m e r c e ) ; City of P h o e n i x  v. S u p erior C o u r t ,

514 P . 2d 454 (Ariz. 1973) (upholding an A r i z o n a  statute a w a rd ing 

a 5% prefer e n c e  on pu blic wo rks contracts to those w h o  h a d  paid 

state and local taxes for at least two y e a r s ) .

The doctrine of Droprietary, n o n - s o v e r e i g n  state action, 

however, is not w i thout limitations. F o r  instance, a state could 

not decide to contract w i t h  i ndivi duals on the basis of th eir 

race, religion or political affilation, w h a t e v e r  the theory used 

to justify such action. CE. B u rton v. W i l m i n g t o n  P a r k i n g  A u t h o r i t y , 

365 U.S. 715 (1961); R obinson v. F l o r i d a , 378 U.S. 153 (1964);

A m e r i c a n  Civil Liberties Union v. Board of E d u c a t i o n ; 55 C a l .

2d 167, 359 P . 2d 45 (1961). W h i l e  discr i m i n a t i o n  of this nature 

might be distingu ished as a "special case," the theory has been  

emplo y e d  in other cases that have c o n c l u d e d  that state action, 

even though premi s e d  on the State's p r o p r i e t a r y  interest, n e v ertheless 

imposed an undue burden on interstate commerce. For it is ge ner a l l y  

recognized that a State "owns" w i l d  game w i t h i n  its borders.

Geer v. C o n n e c t i c u t , 161 U.S. 519 (1896). Nonetheless, the Supreme 

Court has concluded that if a state does not "exercise its full 

power" to p r o h i b i t  all i nterstate shipments of w i l d  game, but  

instead "permit[s] shipments to o t h e r  states, it could not at 

the sane time condition such shipments so as to b u rden interstat e 

commerce." T o omer v. W i t s e l l , 334 U.S. 385, 404 (1947); F oster 

P a cki ng C o . v. H a y d e l , 278 U.S. 1 (1928).
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Other cases have r e ach ed s i m i l a r  conclusions. In a 

case contrary to the A s k e w  d e c i s i o n  p r e v i o u s l y  discussed, a 

N e w  Y o r k  court found u n c o n s t i t u t i o n a l  a state statute w h i c h  

r e q u i r e d  that all public  w o r k s  contracts c o ntain  a clause that 

stone u s e d  on the proj ect be worked, d r e ss ed and carved w i t h i n  

the state. People v. C o l e r , 59 N.E. 776 (N.Y. 1901) ? but see 

A m e r i c a n  Institute for Imported Steel v. City of E r i e , 297 N.Y.S. 

2d 692 (Sup. Ct. 1968). (suggesting that Coler was no longer 

the law in New Y o r k ) . In Haskell v. C o w h a n , 187 Fed. 403 (8th 

Cir. 1911), a federal court h e l d  u n c o n s t i t u t i o n a l  a state statute 

w h i c h  prohib i t e d  interstate n a tural gas p ipelines from crossing  

state highways, e xpressly r e j e cting the theory that a state's 

p r o p r i e t a r y  interest in its highways m i g h t  pro vide a basis for 

the valid i t y  of the statute. A c c o r d , West v. Kansas Natural 

Gas C o . , 221 U.S. 229 (1911); State v. Stano lind Pipe Line C o . , 

249 N.W. 366 (Iowa 1933).

A ppli cation of the princ iples ennuc i a t e d  in the a b o v e­

cited cases to HB 728 is b y  no means clear. As one court has 

recentl y observed: "The line b e tween p r o p r i e t y  and govern m e n t a l

functions is by no means a preci se o n e ." A l e x a n d r i a  Scrap C o r p . 

v. H u g h e s , 391 F. Supp. 46, 55 ( D . Md. 1975). Moreover, the test 

of c o n stitutional ity w i l l  often r e quire an imprecise balance 

of local interests against the nat ional interest in int erstate
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commerce. T h e  S u preme  Co urt r e a f f i r m e d  this test very recently

(1976), 44 U.S.L.W. 4240 (Feb. 26, 1976), w h e n  it stated: 

A l t h o u g h  the c r i t e r i a  for d e t e r m i n i n g  the 

va l i d i t y  of state statutes a f f e c t i n g  i n t e r­

state commerce have b e e n  v a r i o u s l y  stated, the

g e ner al rule that emerges can be p h r a s e d  as 

f o l l o w s : W here the statute regulates even-

ha n d e d l y  to effectu ate a legitimate local 

p ublic interest, and its effects on i n t e r­

state commerce are only inc ide n t a l  it wi ll 

be u pheld unless the b u r d e n  i m p o s e d  on such 

commerce is clearly e x c e s s i v e  in re lation to 

the putat i v e  local benefits. Huron Cement 

Co. v. D e t r o i t , 362 U.S. 440, 443. If a 

legitimate local p u rpose  is found, then the 

q u e s t i o n  becomes one of degree. And the 

extent of the b u r d e n  that w i l l  be tolera ted 

w i l l  of course d e p e n d  on the nature of the 

local inte rest involved, and on w h e t h e r  it

c ould be p r o m o t e d  as w e l l  w i t h  a lesser impact 

on interstate a c t i v i t i e s . Pike v. Bruce Church 

Inc., 397 U.S. 137, 142 (1970)." 44 U.S.L.W. at 4241.
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Cottr e l l  in d i s c u s s i n g  the b a s i c  test, also emphasizes the importance 

of the availa b i l i t y  of a l ternative  state action. When a state 

could have achieved the same b asic goal b y  choosing an alternative 

less b u r d e n s o m e  on i nter state commerce, it is likely the courts 

w i l l  find the State's m o r e  b urd ensome m e t h o d  unconstitutional.

CONCLU SION

We are unable to r ender an unqualified  opinion e ither 

that HB 728 is c o n s t it utional or that it is unconstitutional.

We can s t a t e , h o w e v e r , that w e  believe there is a b et ter than 

even chance that the bill is constitutional. In our opinion,

ft
this b i l l  if enacted into law w o u l d  be similar to the F l orida 

statute approved in the A s k e w  d e c is ion discussed, s u p r a . IIB 

728 is dis tin g u i s h a b l e  from cases such as H a s k e l l , supra on the 

ground that it uses the s t a t e 's propri e t a r y  right to restrict 

the flow into interstate commerce of n a t ural gas found only on 

state land w h e r eas in Haskell O k l ahoma  attempted to use State 

p r o p r i e t a r y  interests to re strict the flows of all gas d iscovered  

w i t h i n  the state. HB 728 is d i s t i n g u i s h a b l e  from P e n n sylvania 

v. W e s t  V i r g i n i a  on several grounds. First, the W e s t  V i r g i n i a  

statute w o u l d  have r e q u i r e d  gas p i p e l i n e  companies to discontinue 

sales to e s tablish ed interstate customers. HB 728 on the o ther

hand, w i l l  require no w i t h d r a w a l  of gas from establ i s h e d  customers

A G O  9 3 5 6 5 2



N e l s  A. A n d e r s o n

R e p r e s e n t a t i v e
P a g e  T e n

A p r i l  1, 1 9 7 6

Second, the W e s t  V i r g i n i a  statute a p p lied to all p r i vat e gas 

pipeline compa nies in the state. HB 728 will  apply only to producers 

w h o  choose to p u r c h a s e  state l e a s e s . Gas disco v e r e d  on federal 

lands or private lands is n o t  subject to restrictions. Finally, 

the West V i r g i n i a  sta :ute essent i a l l y  "changed the rules of the 

game" after interstate commerce had already b e e n  established.

HB 728 b y  c om parison lays the ground rules on whic h the State's 

lands m a y  be leased and oil and gas d i s c o v e r e d  thereon e ventually 

placed in i nterstate commence.

On the other hand, HB 728 contains certain regulat ory 

features, in that a h e a r i n g  and findings by the Pipelin e Commission 

are p r e s c r i b e d  p r i o r  to p e r m i t t i n g  out of state s a l e s . That 

proced ure c ertainly indicates the exe rcise o f  regulatory (i.e. 

sovereign) power, A  court m i g h t  concl ude that given the grey 

area b e t w e e n  p r o p r i e t a r y  and sovereign state actions, for HB 

728 as a w h o l e  the s overeign action predominates. Such a conclusion 

w o u l d  p r o b a b l y  lead to the i n validati on of the statute.

We b e l iev e any modi fi c a t i o n s  to IIB 728 w h i c h  w o u l d  

diminish the r e g u l a t o r y  aspect of the b i l l  w o u l d  increase the 

p r o b a b i l i t y  of a court's finding it constitutional, and take the 

liberty of o f f e r i n g  two suggestions. W e  believe a b e t t e r  way to 

a ccomp l i s h  the objec t i v e  of HB 728 m i g h t  be to authorize inclusion
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in the State lease of a term wh ich gives the State the option 

to buy all (or a portion) of the 7/8ths of the producers' gas. 2/ 

We believe this option w o u l d  guarantee the a v a ilab ility of gas for 

in-state use w i t h  far less "regulation," and that there w o u l d  

be less q u e stion r e g a r d i n g  its constitutionality. C£. H o n o l u l u  

Rapid T r a n sit C o . v. Dolim, 459 F.2d 551 (9th Cir. 1972) (finding 

consti tutional a p r o v i s i o n  in a franchise cont ract w h i c h  gave the 

City of H o n o lulu the r ight to purchase the H o n o l u l u  Rapid Transit 

System, the purchase p r i c e  not to exceed actual c o s t ) .

able, w e  recommend that the authority to grant approvals for sales 

outside of the State be v e s t e d  in the C o m m i s s i o n e r  of Natural 

Resources, rather than the Al aska P i p e line Commission, since the 

latter agency is a strictl y regulatory body w h i l e  the commissioner  

is r es ponsible in both a sovereign and p r o p r i e t a r y  sense for 

state resources.

2/ This approach was a d o pted  in N e w  M exico in 1972 by a regulation 
of the M i n e r a l  Leasi ng Board rather than by statute. Discussions 
w i t h  N e w  M e x i c o  off icials indicate that as yet N e w  M e x i c o  has 
not exerci sed any of the options to buy.

S hould the committ ee find the a lternative undesir-

Yours v e r y  truly

AMG:db
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S . 3. 5 2 5 — w h i c h  p r o v i d e s  that the State m a y  not
i s s u e  oil and gas leases after the effe ctive date of the 
l e g i s l a t i o n  u n l e s s  s u c h  leases c o ntai n p r o v i s i o n s  pro} ibiting 
the sale, e.c., of oil or gas p r o d u c e d  from the "mineral 
es t at es" su": ject to s u c h  leases for u l t i m a t e  use outside of 

• A l a s k a  u n l e s s  the A l a s k a  Pipeline Commission, after n o tice a n d  
h e a r i n g ,  d e t e r m i n e s  that .such oil or gas is n o t  n e e d e d  to m e e t  
e x i s t i n g  n e e d s  for fuel or rav; m a t e r i a l s  per categ ories 
s p e c i f i e d — if enacted, jwo uld_present ^-.constitutional problem, 
n a m e l y ,  that the l e g i s l a t i o n  w o u l d  b e  an u n c o n s t i t u t T d n a l  
interfeVeric’e”" with* i n t e r s t a t e  commerce,' in violation..jaf. .the 
C omme^ce"Clause'’(A r t . I, §8, Cl. 3) of the U.S." Constitution.
S e e  W e s t  v. Kansa s Nat. Gas 'Co.",' 31 S. Ct. 564 (1911);
Coimo. .wealth of Penn a . v. State of W e s t  V i r g i n i a , 43 Sup. Ct.

1 6 4 b  (I9 2 3 ); C o n s t i t u t i o n  of the United States of A m e r i c a ,
| S. Doc. No. 3 9 , dbth Cong. 1st Sess., pp. 279-282. T h e  ‘fact
[fj that the b i l l  is to a p p l y  o n l y  to leases issued a f t e r  the
| e f f e c t i v e  da te of the legislation, and that the A l a s k a  Pipeline

C o m m i s s i o n  m n v  gran t e x c e p t i o n s t h e r e t o  per s p e c i f i e d  standards, 
is of n o  p a r t i c u l a r  m o m e n t  h e r e  (although most im portant to 
1 4 t h  A m e n d m e n t  due p r o c e s s  requirements).

In West  v. K a n s a s  Nat. Gas. C o ., s u p r a , the S u p reme Court 
h e l d  that a 1907 O k l a h o m a  s t a t u t e — whicli p r o h i b i t e d  gas
p i p e l i n e  c o n s t r u c t i o n  and t r a n s p o r t a t i o n  except b y  domestic
c o r p o r a t i o n s ,  w h o s e  c h a r t e r s  were to p r o v i d e  that the gas w>.s 
to b e  t r a n s p o r t e d  only to p oints  w i t h i n  O k l a h o m a  and not to 
a n y o n e  e n g a g e d  in t r a n s p o r t i n g  or d e l i v e r i n g  gas outsia e of 
O klahoma, and g r a n t i n g  to such domestic c o r p o r a t i o n s  the 
e x c l u s i v e  right of e m in ent c o m a i n  and u s e  of O k l a h o m a  h i g h w a y s —

S w a s  an u n c o n s t i t u t i o n a l  i n t e r f e r e n c e  w i t h  i nterstate commerce. 
W h a t  the .Court t h e r e  said is most r e v e a l i n g  and apt to the 
i n s t a n t  s i t u a t i o n  (31 S. Ct. at p. 571):

* * * It [the O k l aho ma statute] does n o t  
a l o n e . r e g u l a t e  the right of the r e d u c t i o n  to 
p o s s e s s i o n  of the gas, but, w h e n  the right is 

i exercised, w h e n  the gas b e c o m e s  property,
takes f r o m  it the a t t r i b u t e s  of p r o p e r t y , — the
right to d i s p o s e  of it; indeed, selects its
m a r k e t ,  to r e serv e it for future p u r c h a s e r s
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and use w i t h i n  the s t a t e , on the g r o u n d  that 
the w e l f a r e  of the state w i l l  t h e r e b y  be  
subserved. Th e resu lts of the c o n t e n t i o n  
r e p e l  its acceptance. Gas, w h e n  r e duc ed to 
possessi on, is a commodity: it b e l o n g s  to 
the owner of the land; and, w h e n  r e d u c e d  to 
po ssession,  is h i s  i n d i v i d u a l  p r o p e r t y , 
subject to sale b y  him, and m a y  be a 'subject 
of i n t r a state conunerce and i n t e r s t a t e  c o m­
m e r c e . The  statute of O k l a h o m a  r e c o g n i z e s  
it to b e  a subject of i n t r a s t a t e  comnv'rce, 
but seeks to p r o h i b i t  it f r o m  b e i n g  the s u b­
ject of i n t e r s t a t e  commerce, a nd this is the 
p u r p o s e  of its conservation. In other words, 
the p u rpose of its c o n s e r v a t i o n  is in a 
sense c o m m e r c i a l , — the b u s i n e s s  w e l f a r e  of 
the state, as co al m i g h t  be, or timber. B o t h  
of those p r o d u c t s  m a y  be l i m i t e d  in amount, 
a n d  the same c o n s i d e r a t i o n  of the p u b l i c  
w e l f a r e  w h i c h  w o u l d  confine gas to the use 
of the i n h a b i t a n t s  of a state w o u l d  confine 
t h e m  to the i n h a b i t a n t s  of the state. If 
the states h a v e  such power, a singular 
si t u a t i o n  m ight result. i)ei~sylvc..nia m i g h t  
keep its coal, the N o r t h w e s t  its timber, the 
m i n i n g  states their minerals. And w h y  m a y  not 
ohe p r o d u c t s  of the field b e  brought w i t h i n  the 
p r i n c i p l e ? Thus enlarged, or w i t h o u t  the 
enlargement, its i n f l u e n c e  on inters t a t e  
c o m m e r c e  n e e d  not be p o i n t e d  out. T o  what  
co n s e q u e n c e s  does such power tend? If one 
state h a s  It, a ll states hav e it; e m b a r g o  
m a y  be r e t a l i a t e d  b y  enbargo, and c o m m e r c e  w i 11
be h a l t e d  at state lint's. A n d  yet we h a v e  said
that "in m a tters of foreign and i n t e r s t a t e  
c o m m e r c e  there are n o  state lines." In such 
commerce, i n stead of the states, a n e w  power 
a p p e a r s  and a n e w  welfare,--a w e l f a r e  w h i c h  
tr a n s c e n d s  that of any state. But r at her let 
us say it :i.s c o n s t i t u t e d  of "the w e l f a r e  of all 
of the states, and that of each stale is made 
the g r e a t e r  by a djvis ion of its r e s o u r c e s j 
n a t u r a l  and created, w i t h  every other s t a t e , 
and those o f " e v e r y  o ther state w i t h  it. This 
v/as tne purpose, as it is the result, of the 
i n t e r s t a t e  c o m m e rce clause of the C o n s t i t u t i o n  
of  the U n i t e d  S t a t e s . If there is to be a
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Dea ■ Repres e n t a t i v e  Brown:

A t t a c h e d  is a legal analysis supporting our position 
on HB 728 (companion to SB 525) as re quested by you 
on March 8, 1976. One other case of interest is 
Frost vs. RRC State of California, 46 S. Ct. 605 
(1926).

Sincerely,

Monte Taylo r 

MT/ce
Attac h m e n t

cc: Nels Ande r s o n
With A t t a c h m e n t s
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, ;ALASKA 
S T A T E  L E G I S L A T U R E

m b m o r a n p u m

M a r c h  19, 1 9 7 6

T O :  S e n a t o r  J o h n  H u b e r

F R O M :  F r a n k l i n  P. F l e e k s

T a x  C o u n s e l

S U B J E C T :  L e g a l  A n a l y s i s  i n  S u p p o r t  o f  S B  5 2 5  a n d  H B  7 2 8

" A n  A c t  r e l a t i n g  t o  s t a t e  o i l  a n d  g a s  l e a s e s . "

I n t r o d u c t i o n

M a n y  o f  t h e  l a r g e  o i l  a n d  g a s  p r o d u c i n g  s t a t e s  h a v e  f o u n d  

t h e m s e l v e s  i n  a  q u a n d r y .  B e c a u s e  t h e  o i l  a n d  g a s  r e s o u r c e  f o u n d  o n  

t h e i r  s t a t e  l a n d s  h a v e  p r e v i o u s l y  b e e n  c o n t r a c t e d  f o r ,  i n  t h i s  t i m e  o f  

s h o r t a g e ,  t h e  s t a t e s  c a n n o t  d i v e r t  t h e i r  o i l  a n d  g a s  t o  t h e  n e e d s  o f  

t h e i r  c i t i z e n s .  I n  o r d e r  t o  a v e r t  t h i s  s i t u a t i o n ,  S B  5 2 5  ar.d H B  7 2 8  ' 

a d d e d  n e w  s u b s e c t i o n s  t o  A S  3 8 . 0 5 . 1 8 0 .  ( C o p i e s  o f  t h e  b i l l s  a r e  a t t a c h e d ) .  

T h e  n e w  s u b s e c t i o n s  a l s o  g i v e  t h e  A l a s k a  P i p e l i n e  C o m m i s s i o n  t h e  a u t h o r i t y  

t o - d e t e r m i n e ,  a f t e r  n o t i c e  a n d  h e a r i n g ,  t h a t  t h e  o i l  o r  n a t u r a l  g a s  i s  

n o t  r e q u i r e d  f o r  i n t r a s t a t e  u s e .

I n d u s t r y ' s  P o s i t i o n  

T h e  o i l  a n d  g a s  i n d u s t r y  d o e s  n o t  a g r e e  w i t h ' t h e  n e w  s u b s e c t i o n s .

I f  t h e  b i l l s  a r e  p a s s e d ,  t h e  i n d u s t r i e s '  p r o t e s t  w i l l  p r o b a b l y  b e  i n  t h e

. . .  i
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P a g e  2

n a t u r e  o f  a  c o u r t  c a s e .  T h e  p r i n c i p a l  a r g u m e n t  w o u l d  b e  " . . . t h a t  

t h e  l e g i s l a t i o n  w o u l d  b e  a n  u n c o n s t i t u t i o n a l  i n t e r f e r e n c e  w i t h  i n t e r s t a t e  

c o m m e r c e ,  i n  v i o l a t i o n  o f  t h e  C o m m e r c e  C l a u s e  (Art. I, S e c .  8, c l a u s e  3) 

o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  . . . "  (see c o p y  o f  l e t t e r  a t t a c h e d )

T w o  o f  t h e  p r i n c i p a l  c a s e s  r e l i e d  u p o n  w o u l d  b e :  (a) TTe s t  v. K a n s a s

N a t u r a l  G a s  C o . , 2 2 1  U S  2 2 9 ,  5 5  L . e d .  7 1 6 ,  3 1  S . C t .  5 6 4 ,  (1911) a n d  (b) 

C o m m o n w e a l t h  o f  P e n n s y l v a n i a  v. S t a t e  o f  W e s t  V i r g i n i a , 2 6 2  U . S .  5 5 3 ,  67 

L . E d .  1 1 1 7 ,  4 3  S . C t .  6 5 8  ( 1 9 2 3 ) .

I n  W e s t , a  1 9 0 7  O k l a h o m a  s t a t u t e  a t t e m p t e d  t o  p r o h i b i t  g a s  p i p e l i n e  

c o n s t r u c t i o n  a n d  t r a n s p o r t a t i o n  t o  o n l y  d o m e s t i c  c o r p o r a t i o n s  w h o s e  

c h a r t e r s  p r o v i d e d  t h a t  t h e  g a s  w a s  o n l y  t o  b e  t r a n s f e r r e d  t o  p o i n t s  

w i t h i n  O k l a h o m a .  T h e  s t a t u t e  w a s  h e l d  u n c o n s t i t u t i o n a l  a s  i n t e r f e r e n c e  

w i t h  i n t e r s t a t e  c o m m e r c e .  T h e  s e c o n d  c a s e ,  C o m m o n w e a l t h  o f  P e n n s y l v a n i a , 

a l s o  i n v o l v e d  n a t u r a l  g a s .  W e s t  V i r g i n i a  p a s s e d  a  s t a t u t e  l i m i t i n g  t h e  

s a l e s  o f  n a t u r a l  g a s  f r o m  i t s  w e l l s  t o  n e i g h b o r i n g  s t a t e s .  T h e  c a s e  

s t a t e d :

". . N a t u r a l  g a s  i o  a  l a w f u l  a r t i c l e  o f  c o m m e r c e ,  a n d  i t s  

t r a n s m i s s i o n  f r o m  o n e  s t a t e  t o  a n o t h e r  f o r  s a l e  a n d  c o n s u m p t i o n  i n  

t h e  l a t t e r  i s  i n t e r s t a t e  c o m m e r c e .  A  s t a t e  l a w ,  w h e t h e r  

o f  t h e  s t a t e  w h e r e  t h e  g a s  i s  p r o d u c a d  o r  t h a t  w h e r e  i t  i s  t o  

b e  s o l d ,  w h i c h  o y  i t s  n e c e s s a r y  o p e r a t i o n  p r e v e n t s ,  

o b s t r u c t s ,  o r  b u r d e n s  s u c h  t r a n s m i s s i o n ,  i s  a  r e g u l a t i o n  o f  

i n t e r s t a t e  c o m m e r c e  -  a  p r o h i b i t e d  t r a n s a c t i o n .  . . "

I f  w e  s t o p p e d  a t  t h o s e  c a s e s ,  t h e n  i n d u s t r i e s ’ p o s i t i o n  w o u l d  b e  

u n a s s a i l a b l e .  H o w e v e r ,  t h e  t w o  c a s e s  m e n t i o n e d  a b o v e  a r e  n o t  d e t e r m i n a t i v e .

A G O  9 3 5 6 5 9



O i l  a n d  G a s  L e a s e s  

M a r c h ~ 1 9 ,  1 9 7 6  

P a g e  3

A n a l y s i s  i n  S u p p o r t  o f  S B  5 2 5  a n d  H B  7 2 8  

T h e  n e w  s u b s e c t i o n s  a r e  v a l i d  a s  a n  e x e r c i s e  o f  t h e  s t a t e ’s p o l i c e  

p o w e r s .  T h e  e x e r c i s e  o f  p o l i c e  p o w e r  b y  a  s t a t e  i s  a i m e d  a t  t h e  c o n d u c t ,  

a c t i v i t i e s  a n d  o p e r a t i o n s  o f  p e o p l e  w i t h i n  t h e  s t a t e  i n  t h e  i n t e r e s t  o f  

t h e  h e a l t h ,  w e l f a r e ,  a n d  s a f e t y  o f  t h e  p e o p l e  o f  t h e  s t a t e  i n  g e n e r a l .

T h e  p o i n t  w a s  s u c c i n c t l y  s t a t e d  i n  H u r o n  P o r t l a n d  C e m e n t  C o .  v. C i t y  o f  

D e t r o i t , 3 6 2  U . S .  4 4 0 ,  4  L . E d .  2 d  8 5 2 ,  8 0  S . C t .  8 1 3  ( 1 9 6 0 ) :

. . I n  d e t e r m i n i n g  w h e t h e r  t h e  s t a t e  h a s  i m p o s e d  a n  u n d u e  

b u r d e n  o n  i n t e r s t a t e  c o m m e r c e ,  i t  m u s t  b e  b o r n e  i n  m i n d  

t h a t  t h e  C o n s t i t u t i o n  w h e n  ' c o n f e r r i n g '  u p o n  C o n g r e s s  t h e  

r e g u l a t i o n  o f  c o m m e r c e  . . .  n e v e r  i n t e n d e d  t o  c u t  t h e  

s t a t e s  o f f  f r o m  l e g i s l a t i n g  o n  a l l  s u b j e c t s  r e l a t i n g  t o  

t h e  h e a l t h ,  l i f e ,  a n d  s a f e t y  o f  t h e i r  c i t i z e n s ,  t h o u g h  

t h e  l e g i s l a t i o n  m i g h t  i n d i r e c t l y  a f f e c t  t h e  c o m m e r c e  o f  

t h e  c o u n t r y .  L e g i s l a t i o n ,  i n  a  g r e a t  v a r i e t y  o f  w a y s ,  

m a y  a f f e c t  c o m m e r c e  a n d  p e r s o n s  e n g a g e d  i n  i t  w i t h o u t  

c o n s t i t u t i n g  a  r e g u l a t i o n  o f  it ,  w i t h i n  t h e  m e a n i n g  o f  t h e  

C o n s t i t u t i o n  . . . ”

L a t e r  i n  t h e  c a s e  t h e  S u p r e m e  C o u r t  s t a t e d :  " . . .  S t a t e  r e g u l a t i o n  

b a s e d  o n  t h e  p o l i c e  p o w e r ,  w h i c h  d o e s  n o t  d i s c r i m i n a t e  a g a i n s t  i n t e r s t a t e  

c o m m e r c e  o r  o p e r a t e  t o  d i s r u p t  i t s  r e q u i r e d  u n i f o rmity', m a y  c o n s t i t u t i o n a l l y  

s t a n d  . . . "

T o  h e l p  i n t e r p r e t  t h e  i m p a c t  o f  jJtate r e g u l a t i o n s  o n  i n t e r s t a t e  

c o m m e r c e  t h e  S u p r e m e  C o u r t  h a s  f o r m u l a t e d  t w o  t e s t s .  T h e  t e s t s  a r e :

(a) S u b j e c t  m a t t e r  t e s t  —  I f  t h e  s u b j e c t  m a t t e r  o f  t h e  s t a t e  

r e g u l a t i o n  d o e s  n o t  r e q u i r e  a  s i n g l e  u n i f o r m  r u l e ,  b u t  r a t h e r  i s  o f  

l o c a l  c o n c e r n  a n d  p e r m i t s  d i v e r s e  r e g u l a t i o n ,  t h e n  t h e  s t a t e  

r e g u l a t i o n  i s  g e n e r a l l y  v a l i d .

(b) B a l a n c i n g  t e s t  —  ( m o s t  f r e q u e n t l y  u s e d )  I n  e a c h  p a r t i c u l a r  

c a s e ,  t h e  S u p r e m e  C o u r t  w i l l  d e t e r m i n e  t h e  e x t e n t  o f  t h e  b u r d e n  o n

A G O  9 3 5 6 6 0



i n t e r s t a t e  c o m m e r c e  i m p o s e d  b y  t h e  s t a t e  r e g u l a t i o n  i n  t e r m s  o f  

d i f f i c u l t y ,  c o s t  o f  c o m p l i a n c e  a n d  t h e  i n e f f i c i e n c y  i n v o l v e d .  I t  

w i l l  w e i g h  t h i s  a g a i n s t  t h e  s t r e n g t h  a n d  m e r i t  o f  t h e  s t a t e  i n t e r e s t  

i n  t h e  r e g u l a t i o n s .

T h e  b a l a n c i n g  t e s t  w a s  u s e d  i n  C i t i e s  S e r v i c e  G a s  Co .  v. P e e r l e s s  

O i l  a n d  G a s  C o . , 3 4 0  U . S .  1 7 9 ,  9 5  L . E d .  1 9 0 ,  7 1  S . C t .  2 1 5  ( 1 9 50). T h e  

c a s e  i n v o l v e d  t h e  s t a t e  f i x i n g  a  r a t e  f o r  t r a n s p o r t a t i o n  o f  g a s .  N i n e t y  

p e r c e n t  o f  t h e  g a s  w a s  c o n s u m e d  o u t s i d e  o f  t h e  s t a t e .  T h e  S u p r e m e  C o u r t  

h e l d  t h e  f o l l o w i n g :

. . I t  i s  n o w  w e l l  s e t t l e d  t h a t  a  s t a t e  m a y  r e g u l a t e  

m a t t e r s  o f  l o c a l  c o n c e r n  o v e r  w h i c h  f e d e r a l  a u t h o r i t y  h a s  

n o t  b e e n  e x e r c i s e ,  e v e n  t h o u g h  t h e  r e g u l a t i o n  h a s  s o m e  

i m p a c t  o n  i n t e r s t a t e  c o m m e r c e  . . .  T h e  o n l y  r e q u i r e m e n t  

c o n s i s t e n t l y  r e c o g n i z e d  h a s  b e e n  t h a t  t h e  r e g u l a t i o n  n o t  

d i s c r i m i n a t e  a g a i n s t  o r  p l a c e  a n  e m b a r g o  o n  i n t e r s t a t e  

c o m m e r c e ,  t h a t  i t  s a f e g u a r d  a n  o b v i o u s  s t a t e  i n t e r e s t ,  

a n d  t h a t  t h e  l o c a l  i n t e r e s t  a t  s t a k e  o u t w e i g h  w h a t e v e r  

n a t i o n a l  i n t e r e s t  t h e r e  m i g h t  b e  i n  t h e  p r e v e n t i o n  o f  

s t a t e  r e s t r i c t i o n s .  N o r  s h o u l d  w e  t r a n s l a t e  t h e  

q u i e s e n c e  o f  f e d e r a l  p o w e r  i n t o  a n  a f f i r m a t i o n  t h a t  

t h e  n a t i o n a l  i n t e r e s t  l i e s  i n  c o m p l e t e  f r e e d o m  f r o m  

r e g u l a t i o n .  . ."

R e v i e w  o f  n e w  s u b s e c t i o n  (t) o f  t h e  b i l l s  r e v e a l s  t h a t  t h e  c a t e g o r i e s  

s e t  o u t  a r e  " a i m e d  a t  t h e  c o n d u c t ,  a c t i v i t i e s  a n d  o p e r a t i o n s  o f  p e o p l e  

w i t h i n  t h e  s t a t e  i n  t h e  i n t e r e s t  o f  t h e  h e a l t h ,  w e l f a r e ,  a n d  s a f e t y  o f  

t h e  p e o p l e  o f  t h e  s t a t e  i n  g e n e r a l . "  s u p r a . T h e r e  i s  a n  o b v i o u s  s t a t e  

i n t e r e s t  i n  p r o v i d i n g  f o r  i t s  c i t i z e n s '  n e e d s  f r o m  o i l  a n d  g a s  f r o m  

s t a t e  l a n d s  b e f o r e  s h i p m e n t  i n  i n t e r s t a t e  c o m m e r c e  a n d  t h a t  i n t e r e s t  

o u t w e i g h s  t h e  n a t i o n a l  i n t e r e s t .

I n  C o m m o n w e a l t h  o f  P e n n s y l v a n i a , s u p r a , w h i c h  t h e  i n d u s t r y  c i t e s ,  

J u s t i c e  H o l m e s  w r o t e  a  v i g o r o u s  d i s s e n t .  T h a t  d i s s e n t  i s  p e r t i n e n t  f o r
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A l a s k a ' s  c a s e .  T h e  b i l l s  r e g u l a t e  o i l  a n d  g a s  b e f o r e  i t  e n t e r s  t h e

s t r e a m  o f  c o m m e r c e .  T h e  d i s s e n t  s t a t e s :

M . . . T h e  s t a t u t e  s e e k s  t o  r e a c h  n a t u r a l  g a s  b e f o r e  i t  h a s  

b e g u n  t o  m o v e  i n  c o m m e r c e  o f  a n y  k i n d .  I t  a d d r e s s e s  

i t s e l f  t o  g a s  h e r e a f t e r  t o  b e  c o l l e c t e d  a n d  s t a t e s  t o  

w h a t  u s e s  i t  f i r s t  m u s t  b e  a p p l i e d .  T h e  g a s  i s  

c o l l e c t e d  u n d e r  a n d  s u b j e c t  t o  t h e  l a w ,  i f  v a l i d ,  a n d  

a t  t h a t  m o m e n t  i t  i s  n o t  y e t  m a t t e r  o f  c o m m e r c e  a m o n g  

t h e  s t a t e s .  1 think, t h a t  t h e  p r o d u c t s  o f  ,a s t a t e , 

u n t i l  t h e y  a r e  a c t u a l l y  s t a r t e d  t o  a_ p o i n t  o u t s i d e  
i t, m a y  b e  r e g u l a t e d  b y  t h e  s t a t e  n o t w i t h s t a n d i n g  

t h e  c o m m e r c e  c l a u s e  . ., . ( e m p h a s i s  a d d e d )  H o w e v e r ,  

f o r  t h e  d e c i s i o n  i n  t h e  c a s e  r e f e r r e d  t o  g o e s ,  i t  

~->n n o t  o u t w e i g h  t h e  c o n s e n s u s  o f  t h e  o t h e r  d e c i s i o n s  

o  w h i c h  I h a v e  r e f e r r e d  a n d  t h a t  s e e m  t o  m e  t o  

c o n f i r m  w h a t  I  s h o u l d  t h i n k  p l a i n  w i t h o u t  t h e m ,  

t h a t  t h e  C o n s t i t u t i o n  d o e s  n o t  p r o h i b i t  a  s t a t e  

f r o m  s e c u r i n g  a_ r e a s o n a b l e  p r e f e r e n c e  f o r  i t s  o w n  

I n h a b i t a n t s  i n  t h e  e n j o y m e n t  o f  i t s  p r o d u c t s  e v e n  

w h e n  t h e  e f f e c t  o f  i t s  l a w  i s  t o  k e e p  p r o p e r t y  

w i t h i n  i t s  b o u n d a r i e s  t h a t  o t h e r w i s e  w o u l d  h a v e  

p a s s e d  o u t s i d e  . . . "  ( e m p h a s i s  a d d e d ) .

C o n c l u s i o n

F r o m  t h e  d i s c u s s i o n  a b o v e ,  t h e  b i l l s  a r e  c o n s t i t u t i o n a l -. A n y  c o u r t
t . •

c a s e  b r o u g h t  b y  t h e  o i l  a n d  g a s  i n d u s t r y  c a n  b e  c o n t e s t e d  w i t h  a  m o r e  

t h a n  e v e n  c h a n c e  o f  w i n n i n g .  I n  t h i s  e n d e a v o r ,  A l a s k a  i s  n o t  a l o n e .

T h e  s e c o n d  l a r g e s t  s t a t e ,  T e x a s ,  h a s  a  s i m i l a r  l a w .  (Pee c o p i e g  a t t a c h e d . )
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