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"An Act r e p e a l i n g  the re quir e m e n t  that a cause of a ction  against
the state be tried by a judge without a jury: and p r o v iding for 
an ♦effective date."

'/i i/'7'. C O M M I T T E E  R E P O R T

H O U S E

M r .  S p e a k e r :  D a t e __ ______________________________________

The  C o m m i t t e e  on ______________________________________________ h a s  had   .. , _________

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  me mb e r s  o f  t h e  C o m m i t t e e  

( ) r e c o m m e n d s  i t  DO PASS
V
( ) r e c o m m e n d s  i t  DO NOT PASS

( ) r e c o m m e n d s  i t  DO PASS WI TH ATTACHED AMENDMENT(S)

( ) r e c o m m e n d s  i t  BE REPLACED WI TH CS F O R __________________________ AND THAT

CS F O R _________________________________________DO PASS

( ) " a n d "  r e c o m m e n d s  i t  BE REFERRED TO THE __________________________________________________

COMMITTEE

( ) r e p o r t s  i t  b a c k  WI THOUT RECOMMENDATION 

( ) " o t h e r "

Me mb e r s  s i g n i n g  t h e  M a j o r  i t y r e p o r t :

Me mb e r s  NOT c o n c u r r i n g  i n  t h e  M a j o r i t y  r e p o r t :

________________________________________________  r e c o m m e n d s :

________________________________________________  r e c o m m e n d s :

________________________________________________  r e c o m m e n d s :

________________________________________________r e c ommend  s :

r e c o m m e n d s :



H o u s e  J u d i c i a r y  C o m m i t t e e  
J a n u a r y  30, 1975

The m e e t i n g  was calle d to order at 1:35 by C h a i r m a n  Gardiner. 
M e m b e r s  present: Gardiner, Bradley, Parr, Pink, Cotton, Brown.

HB  94 - Conflict of interest

Rep. P i n k  m e n t i o n e d  that SB 62, w h i c h  is the G o v e r n o r’s bill 
on the same subject, stipulat es that one must file if still 
in o f f i c e  at the f i l i n g  deadline, inste ad of the D e c e m b e r  11 
d a t e  s tipulated in H B  94. The c o m m i t t e e  a greed that the 
la n g u a g e  in SB 62 was preferable.

Rep. B r o w n  m o v e d  CS for HB 94 w h i c h  included S e c t i o n  10 from 
SB 62 and Sections II and III from HB 94. The CS was a p p rove d 
and r e p o r t e d  out of committee with  a do pass.

H C R  5 - D r ivers L i c e n s e  regula t i o n s

T h r e e  r e p r e s e n t a t i v e s  of the D e p a r t m e n t  of Public Safety,
C h a r l i e  Smith, D i r e c t o r  of Traffic Safety, Dan K a n o u s e  and 
D e n n i s  Robertson, fielded q u e s tio ns from the committee.
T h e y  r e q u e s t e d  that the effecti ve date of the r e g u l a t i o n s  
be p o s t p o n e d  to a l l o w  time for r e o r g a n i z a t i o n  of several 
d e p a r t m e n t  offices.

The c o m m ittee r e q u e s t e d  that the D e p a r t m e n t  resubn.-’t the 
r e g u l a t i o n s  with the eff ective date included so that the 
to t a l  p a ckage could r e c e i v e  le gisl a t i v e  approval.

The c o m m ittee  also p o i n t e d  out a t y p o g r a p h i c a l  e rro r in the 
r e g u l a t i o n s  which should be corrected. M e m bers also r e q u e s t e d  
a d d i t i o n a l  i n f o r m a t i o n  c o n c e r n i n g  the weights of v e h i c l e s  
w h i c h  are g e n e r a l l y  towed by p a s s e n g e r  cars.

Mr. S m i t h  ind icated that the Depar t m e n t  would g a t h e r  the 
r e q u e s t e d  inform a t i o n  and make the r e q u es ted c h a n g e s  in the 
r e gul ations. A m e e t i n g  would be called for next w e e k  to 
r e c o n s i d e r  HCR 5-

HB 55 by Cowper 
S B  53
H B  91 - all c o n c e r n i n g  the requir e m e n t  of p o s t i n g  bond before 

br i n g i n g  suit against the State

J o h n  Spencer, City A t t orn ey of Anchorage, t e s t if ied c o n c e r n i n g  
the p r o b l e m  of c o l l e c t i n g  a t t o rne ys fees in suits a g a i n s t  p o l i t i c a l  
s u b d i v i s i o n s  other than the State. He e mphas ized that bonds 
should still be r e q u i r e d  in injunctions and t e m p o r a r y  r e s t r a i n i n g  
orders  cases and s u g g este d that this be m e n t i o n e d  in the c o m m i t t e e  
r e por t to avoid p o s s i b l e  m i s i n t e r p r e t a t i o n  of the law.

Rep. Cowper, s p onso r of HB 55, ind icated that his bill goes 
fu rther than IIB 91-

The c o m m ittee  r e q u e s t e d  that the bills be held and that a 
r e p r e s e n t a t i v e  of the A t t o r n e y  G e n e ra l's Office be i n v ited to 

give testimony.

A d j o u r n e d  2:50 p.m.
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M r - H i c k e y  c o n t i n u e d  that in a p r e l i m i n a r y  hearing, p r o b a b l e  
cause* is the s t a n d a r d  of proof. In a grand jury hearing, 
s u f f i c i e n c y  o f  e v i d e n c e  is u n e x p l a i n e d  and uncontra dicted.

Rep. P a r r  i n d i c a t e d  that p r o b a b l e  cause needn't be d e f i n e d  
in the c o n s t i t u t i o n  but in the court r ules or statutes.
Rep. F i n k  i n d i c a t e d  that he p r e f e r r e d  that this g u a r a n t e e  
b e  specified. Mr. H i c k e y  s tat ed that only s u s p i c i o n  is 
le s s  g r o u n d s  t h a n  p r o b a b l e  cause.

Rep. B r o w n  e x p r e s s e d  his c o n c e r n  that the i n v e s t i g a t i v e  
f u n c t i o n s  of the g r a n d  jury w o u l d  be v i r t u a l l y  e l i m i n a t e d  
as w o u l d  m o s t  g r a n d  juries.

Mr. H i c k e y  e x p r e s s e d  the o p i n i o n  that a l t h o u g h  g r a n d  jurie s 
sh o u l d  i m p r o v e  the p r o se cutors' p ublic images, in r e a l i t y  
t h e y  do not.

H B  55 - B o n d / S u i t
» • *

Mr. W a l k e r  of Legis.lat.ive A f f a i r s  e x p l a i n e d  a . p r o p o s e d  
a m e n d m e n t  to lines 12 - 18. He also p r e s e n t e d  a p r o p o s e d  
c o m m i t t e e  r e p o r t  to a c c o m p a n y  the bill. '

•

Rep. F i n k  m o v e d  and asked u n a n i m o u s  consent that the 
a m e n d m e n t  s u g g e s t e d  by* A r t h u r  P e t e r s o n  of the AC's o f f i c e  ‘ 
be adopted. Mr. B r o w n  objected. On a tied.vote, the 
a m e n d m e n t  failed.

Mr. B r o w n  m o v e d  i h e  a d m e n d m e n t  e x p l a i n e d  by Mr. W a l k e r  
and as ked u n a n i m o u s  consent. T h e r e  b e i n g  no bbjection, 
the a m e n d m e n t  was accepted.

•  •  •

S B  53, on the same subject and c u r r ently in this committee- 
wili be a c t e d  on. A House CS for SB 53 will be drav/n up 
w h i c h  i n c o r p o r a t e s  ^11 of H B *55 as*amended. . „

9
T h e  m e e t i n g  was a d j o u r n e d  at 3:20.
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M r .  T e r r y  G a r d n e r  

H o u s e  J u d i c i a r y  C o m m i t t e e  

H o u s e  of R e p r e s e n ta t i v e s  

P o u c h  V

J u n e a u ,  A l a s k a  99801

D e a r  R e p r e s e n t a t i v e  G a r d n e r :

I a m  again w ri t i n g  to y o u  in behalf of the bill, the n u m b e r  of w h i c h  I don't h a v e ,  

w h i c h  w o u l d  repeal A S  0 9 . 5 0 , 2 9 0  r e q u i r i n g  that a n y  tort action against the State 

b e  tried b y  a j u d g e ,  so  that neither the State n o r  the parties s u i n g  the State h a v e  

a right to a j u r y  trial. T h e  p r e s e n t  l a w  r e q u i r i n g  a trial to a j u d g e  is usually 

e x p l a i n e d  as g i v in g  the State the "protection" f r o m  the possible p a s s i on  a n d  

p r e jud ice  of a jury. F r o m  the s tandpoint of a n attorney w h o  h a s  f re que ntl y r e p­

re se nt ed  the State a n d  its i n s u r a n c e  carriers, I k n o w  that this d o e s  not s t a n d  u p  

in practice. T h e  State is often treated far m o r e  h a r s h l y  b y  a j u d g e  than it w o u l d  

b e  b y  a jury. I a m  en cl o s i n g  a n  e x a m p l e  of this in the f o r m  of a n  A l a s k a  S u p r e m e  

C o u r t  O p i n i o n  in State v. I ' A n s o n  i ss u e d  b y  the A l a s k a  S u p r e m e  C o u r t  o n  

N o v e m b e r  29, 1974. In that case, a civilian jeep w a s  in the p r o c e s s  of m a k i n g  

a left turn a c r o s s  a s ate h i g h w a y  into a c a m p g r o u n d  a n d  collided wit h a vehicle 

w h i c h  w a s  p a s s i n g  it. T h e  d r i v e r  of the jeep s u e d  the State for not h a v i n g  poste d 

si gns  w h i c h  w o u l d  h a v e  in effect prohibited the d r i v e r  of the o v e r t a k i n g  vehicle 

f r o m  pas si n g .  T h e  ca se  w a s  tried to a j u d g e  a n d  an a d v i s o r y  j ury , since the 

statute h a s  b e e n  interpreted as all ow in g  the j u d g e  to e m p a n e l  an a d v i s o r y  jury.

It s h o u l d  b e  n o t e d  that w h e n  a n  a d v i s o r y  j u r y  is e m p a n e l e d ,  the e x p e n s e  to the 

State is just the s a m e  as if the trial w a s  to a j u d g e  a n d  a n a d v i s o r y  j u r y  w a s  not 

u s e d .  T h e  a d v i s o r y  j u r y  f o u n d  in the State's favor, b ut  the j u d g e  d eci ded , as 

h e  is entitled to d o  u n d e r  the law, to d i s r e g a r d  the verdict of the a d v i s o r y  j u r y  

a n d  e n t e r e d  a verdict against the State.

I don't believe that there is a n y  valid i-eason to believe that ju r o r s  w o u l d  favor 

the State b e c a u s e  of h a v i n g  a n  interest as t a x p a y e r s  in the o u t c o m e  of litigation 

against the State. T h e r e  are j u r y  trials in actions b r o u g h t  against A l a s k a  cities 

w h e r e  the t a xp ay e r ' s  interest is far m o r e  direct than in a n  action against the 

State a n d  there h a s  certainly b e e n  n o  indication that juror s tend to b e  lenient with 

A l a s k a n  cities b e c a u s e  the jur ors  a re t axp aye rs.

Re: S e n a t e  Bill 53
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If the a m e n d m e n t  all owing the State a n d  litigants against it the right to a jury- 

trial is p a s s e d ,  there will u n d o u b t e d l y  b e  individual c a s e s  in w h i c h  the State 

is either h u r t  or h e l p e d  b y  h a v i n g  the claim s against it tried to a j u r y,  b u t  that 

is not the issue. I believe the issvie is w h e t h e r  or  not the State as well as liti­

gants against the State h a v e  a right to a j u r y  trial in .'itigation of this sort. I 

don't think there is a n y  valid r e a s o n  for g i vi n g  t N  State a n y  m o r e  o r a n y  less 

privilege t h a n  a n y  other litigant in this r e g a r d .

E n c .



/•

THE S U P REM E C O U R T  OF THE STATE OF A L A S K A

3

STATE OF ALASKA,

v .

P e t i t i o n e r

r e c e i v e d

DEC 1 3  19/4

File No. 2 o K " OES',“ : “ ',ilE ' sr*'-E'
a DcLISIO

T H O M A S  I'ANSON and M A U R E E N  
I'ANSON,

O P I N I O N

R e s p o n d e n t s [No. 1102 - Novem b e r  29, 1974J

P e t i tion for R e v i e w  from the S u p erior C ourt of the 
State of Alaska, Third J u d icial District, Anchorage, 

E b e n  H. Lewis, Judge.

A p pea rances: C h a r l e s  P. Flynn and T h e odore M. Pease,
Burr, Pease and Kurtz, Inc., Anchorage, for 
Petitioner. H a r lan d W. Davis, Anchorage, Joel E. 
B r a d s h a w  and Russell Nowinan, Newman & Bradshaw,
Inc. P.S., Seattle, Washington, for Respondents.

Before: Rabinowitz, Chief Justice, Connor, Erwin,
and Fitzgerald, Justices. [Boochcver, Justice, not 
p a r t i c i p a t i n g ]

RABINOWITZ, C h i e f  Justice.

This p e t i t i o n  for r ev iew arises out of a bif urc a t e d

s u p e r i o r  court trial in w h i c h  the issue of p etit i o n e r  State of 

A l a s k a ' s  li ability wan tried to the superior court with the 

a s s i s t a n c e  of an a d v i s o r y  jury. The central contention in this 

p e t i t i o n  focuses on c o n s t r u c t i o n  of the d i s c r e t i o n a r y  function or



J u t /  ruuVjii i o n  t o  A l a s k a ' s  T o r t  C l a i m s  A c t .
%

T h e  a u t o m o b i l e  c o l l i s i o n  w h i c h  l e d  t o  t h e  l i a b i l i t y  t r i a l

o c c u r r e d  in M a y  1 9 7 0  a t  a p p r o x i m a t e l y  M i l e  6 3  o f  t h e  S e w a r d  H i g h w a y

n e a r  t h e  e n t r a n c e  t o  t h e  G r a n i t e  C r e e k  C a m p g r o u n d .  B e t w e e n  7 : 3 0

a n d  8 p . m .  o n  t h e  d a y  o f  t h e  a c c i d e n t ,  J o h n  W a r d  w a s  d r i v i n g  h i s

c a r  i n  a  s o u t h e r l y  d i r e c t i o n  o n  t h e  S e w a r d  H i g h w a y .  I n  t h e  v i c i n i t y

o f  t h e  G r a n i t e  C r e e k  C a m p g r o u n d  h e  o b s e r v e d  a h e a d  a n  o l d  J e e p

p i c k u p  t r a v e l i n g  f r o m  1 5  t o  2 0  m i l e s  p e r  h o u r  i n  a  s o u t h e r l y  

2
d i r e c t i o n .  A c c o r d i n g  t o  W a r d ' s  t e s t i m o n y ,  h e  t h e n  b l i n k e d  h i s  

l i g h t s  a n d  p u l l e d  o u t  t o  p a s s  t h e  J e e p  p i c k u p ;  j u s t  a s  h e  w a s

i..»
a b o u t  t o  p a s s ,  t h e  d r i v e r  o f  t h e  J e e p  p i c k u p  p u l l e d  a c r o s s  t h e  

r o a d  i n  f r o n t  o f  W a r d  w h o s e  v e h i c l e  t h e n  c o l l i d e d  w i t h  t h e  l e f t  

r e a r  p o r t i o n  o f  t h e  J e e p .

R e s p o n d e n t  M a u r e e n  I ' A n s o n  w a s  a p a s s e n g e r  i n  t h e  J e e p  

p i c k u p  w h i c h  w a s  b e i n g  d r i v e n  b y  A n d y  D e B c a u .  D e l i e u u  t e s t i f i e d  t h a t  

j u s t  p r i o r  t o  t h e  c o l l i s i o n  h e  w a s  a t t e m p t i n g  a l o f t  t u r n  i n t o  t h e  

e n t r a n c e  r o a d w a y  o f  t h e  G r a n i t e  C r e e k  C a m p g r o u n d .  D e D e a u  f u r t h e r  

t e s t i f i e d  t h a t  t h e  J e e p  d i d  n o t  h a v e  o p e r a t i v e  e l e c t r i c  t u r n  s i g n a l s

1

1. A S  0 9 . 5 0 . 2 5 0  w h e r e  a p p l i c a b l e  p r o v i d e s :

A  p e r s o n  . . . h a v i n g  a  . . . t o r t  c l a i m  a g a i n s t  t h e

s t a t e  m a y  b r i n g  a n  a c t i o n  a g a i n s t  t h e  s t a t e  i n  t h e  s u p e r i o r  

c o u r t .  . . . H o w e v e r ,  n o  a c t i o n  m a y  b e  b r o u g h t  u n d e r  t h i s  

s e c t i o n  i f  t h e  c l a i m

(1) . . .  is a n  a c t i o n  f o r  t o r t ,  a n d  b a s e d  u p o n  t h e

e x o r c i s e  o r  p e r f o r m a n c e  o r  t h e  f a i l u r e  t o  e x e r c i s e  o r  p e r ­

f o r m  a  d i s c r e t i o n a r y  f u n c t i o n  o r  d u t y  o n  t h e  p a r t  o f  a 

s t a t e  a g e n c y  o r  a n  e m p l o y e e  o f  t h e  s t a t e ,  w h e t h e r  o r  n o t  

t h e  d i s c r e t i o n  i n v o l v e d  i s  a b u s e d  . . . .

2. W a r d  t e s t i f i e d  t h a t  a t  t h i s  t i m e  h e  w a s  t r a v e l l i n g  a t  

5 0  t o  5 5  m i l e s  p e r  h o u r .

-2-



and that ha did not give a left turn hand signal, but he had 

"effectively " given a turn sign..l by pumping his brake s w h i c h  

in turn illum i n a t e d  the J eep's sole brake light w h i c h  was located 

on the v e h i c l e ' s  left side. D e B e a u  a d m itted he o b s e r v e d  Ward's ^  

v e h i c l e  a p p r o a c h i n g  from the rear before he comme n c e d  the left 

turn.

As to the State of A l a s k a ' s  liabi lity for the co llision 

and e n s u i n g  pe rso n a l  injuries s u s t a i n e d  by resp on d e n t  M a u r e e n  

I'Anson, it was asser t e d  that the state was negligent in failing 

to post a w a r n i n g  sign in advance of the entrance road to the 

G r a n i t e  C r e e k  Campground, and that the state should have p laced  

n o - p a s s i n g  s t r iping b e t w e e n  the crest of a slight rise north of 

the c a m p g r o u n d  and the c a m p g r o u n d  e n t rance  roadway. The parties 

c a l l e d  expert w i t n e s s e s  who d i f f e r e d  sharply over whether 

w a r n i n g  signs and n o-pas s i n g  zone striping should have been 

p lace d in the area i mmediatel y to the north of the entranc e road 

to the G r a n i t e  Creek Campground.

A f t e r  hearing e x t e n s i v e  testimony regarding the issue of 

liability, the a d v i s o r y  jury found in favor of petit i o n e r  State of 

Alaska. The trial judge in turn rejected the verdict of the 

a d v i s o r y  jury and entered findings of fact and c onclusi ons of law 

r e s o lving the issue of liability in respondents' favor. This 

p e t i t i o n  followed.

Before t reating the central question of whether  highway 

s i g n i n g  and s t r i p i n g  comes w ithin the d i s c r e t i o n a r y  function or 

d u t y  e x c e p t i o n  of’ AS 09.50.250, A l a s k a ' s  Tort Claims Act, two 

m i n o r  issues will be dealt with.

Civil Rule 39(c) p r o vide s that:

- 3 -



I n  a i l  a c t i o n s  n o t  I l i a b l e  o f  r i g h t  

b y  a j u r y  t h e  c o u r t  u| o n  m o t i o n  o r  o f  

i c s  o w n  i n i t i a t i v e  m a y  t r y  a n  i s s u e  

w i t h  a n  a d v i s o r y  j u r y  o r ,  w i t h  t h e  

c o n s e n t  o f  b o t h  p a r t i e s ,  m a y  o r d e r  a 

t r i a l  w i t h  a  j u r y  w h o s e  v e r d i c t  h a s  

t h e  s a m e  e f f e c t  a s  i f  t r i a l  b y  j u r y  

h a d  b e e n  a  m a t t e r  o f  r i g h t .  5 /

I t  i s  e s t a b l i s h e d  t h a t  t h e  t r i a l  c o u r t  h a s  d i s c r e t i o n  w h e t h e r  o r

n o t  t o  u s e  a n  a d v i s o r y  j u r y .  I n  t h e  e v e n t  o n e  i s  u s e d ,  i t  i s

e n t i r e l y  w i t h i n  t h e  t r i a l  c o u r t ' s  d i s c r e t i o n  t o  a c c e p t  o r  r e j e c t ,

6
i n  w h o l e  o r  i n  p a r t ,  t h e  v e r d i c t  o f  t h e  a d v i s o r y  j u r y .  O n

a p p e a l  f r o m  a  t r i a l  c o n d u c t e d  w i t h  a n  a d v i s o r y  j u r y ,  r e v i e w  i s

l i m i t e d  t o  t h e  f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w  o f  t h e  t r i a l

7

c o u r t  a s  i f  t h e r e  h a d  b e e n  n o  v e r d i c t  f r o m  t h e  a d v i s o r y  j u r y .

T h e r e  c a n  b e  n o  r e v i e w  o f  a s s e r t e d  e r r o r s  r e l a t i n g  t o  r u l i n g s  b e f o r e

8
a n d  i n s t r u c t i o n s  t o  a n  a d v i s o r y  j u r y .  In  l i g h t  o f  t h e s e  

e s t a b l i s h e d  p r i n c i p l e s ,  w e  d o  n e t  r e a c h  p e t i t i o n e r ' s  c o n t e n t i o n  

t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  i n  r e f u s i n g  t o  i n s t r u c t  t h e  a d v i s o r y

5. A S  0 9 . r) 0 . 2 9 0  p r o v i d e s  t h a t  a c t i o n s  a g a i n s t  t h e  s t a t e  

u n d e r  A S  0 9 . 5 0 . 2 5 0  " s h a l l  b e  t r i e d  b y  t h e  c o u r t  w i t h o u t  a  j u r y " .

L e e  v.  S t a t e ,  *190 P . 2 d  1 2 0 6 ,  1 2 0 8  ( A l a s k a  1 9 7 1 ) .

T e d .  R. C i v .  P . 3 9 ( c ) ,  w h i c h  p a r a l l e l s  A l a s k a ' s  C i v .  R. 3 9 ( c ) ,

c o d i f i e s  t h e  e q u i t y  p r a c t i c e  w h i c h  p e r m i t t e d  t h e  c o u r t  t o  s u m m o n  a n

a d v i s o r y  j u r y  t o  a s s i s t  i t  i n  d e c i d i n g  a  c a s e .  9 W r i g h t  & M i l l e r ,  

F e d e r a l  P r a c t i c e  a n d  P r o c e d u r e  § 2 3 3 5 ,  a t  1 2 4  ( 1 9 7 1 ) ;  K o h n  v.

M c N u l t a , 1 4 7  U . S .  2 3 8 ,  3 7  L.  E d .  1 5 0  ( 1 8 9 3 ) .

6. C h i c a g o  & N . W .  R y .  C o .  v.  M i n n e s o t a  T r a n s f e r  R y .  C o . ,

3 7 1  F . 2 d  1 2 9  ( 0 t h  C i r .  1 9 6 7 ) ;  I n  r e  P a n - A m e r i c a n  L i f e  I n s .  C o . ,  1 8 8

F . 2 d  8 3 3  ( 5 t h  C i r .  1 9 5 1 ) ;  C u d m o r c  v.  S m i t h ,  2 6 0  F. S u p p .  7 6 0  ( D . C .

C o n n .  1 9 6 6 ) .

7. C o x  v. B a b c o c k  a n d  W i l c o x  (. C o . ,  4 7 1  F . 2 d  1 3  ( 4 t h  C i r .  

1 9 7 2 ) ;  M a l l o r y  v,. C i t i z e n s  U t i l .  C o . ,  3 4 2  F . 2 d  7 9 6  ( 2 d  C i r .  1 9 6 5 ) .

8. C h i c a g o  & N . W .  R y .  C o .  v.  M i n n e s o t a  T r a n s f e r  R y .  C o . ,

3 7 1  F . 2 d  1 2 9  ( 8 t h  C i r .  1 9 6 7 ) ;  F r o s t i e  C o .  v .  D r .  P e p p e r  C o . ,  3 6 1

F . 2 d  1 2 4 ,  1 2 5  ( 5 t h  C i r .  1 9 6 6 ) .

- 4 -
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j u r y  i n  a c c o r d a n c e  w i t h  i t s  r e q u e s t e d  i n s t r u c t i o n  r e g a r d i n g  t h e

" d a n g e r o u s  c o n d i t i o n  d o c t r i n e . "

T h e  s e c o n d  m i n o r  i s s u e  p r e s e n t e d  b y  t h i s  r e v i e w

p r o c e e d i n g  i n v o l v e s  t w o  c l o s e l y  r e l a t e d  a s s e r t i o n s  o f  e r r o r .  I n

i t s  o r i g i n a l  p e t i t i o n  f o r  p r e v i e w ,  t h e  S t a t e  o f  A l a s k a  c l a i m e d

t h a t  t h e  s u p e r i o r  c o u r t  n o t  o n l y  i m p r o p e r l y  v i e w e d  t h e  s c e n e  o f

t h e  a c c i d e n t  b u t  e r r o n e o u s l y  c o n d u c t e d  e x p e r i m e n t s  a t  t h e  a c c i d e n t

9
s i t e .  I n  h i s  m e m o r a n d u m  d e c i s i o n ,  t h e  t r i a l  j u d g e  w r o t e  i n  p a r t :

C e r t a i n  f a c t s  e v o l v e d  c l e a r l y  f r o m  t h e  

t e s t i m o n y  a n d  w e r e  c o n f i r m e d  b y  a  c o u r t  

v i e w  o f  t h e  a c c i d e n t  s i t e  a n d  t h e  

a p p r o a c h  t o  i t  f r o m  t h e  n o r t h  —  t h e  

d i r e c t i o n  f r o m  w h i c h  t h e  v e h i c l e s  i n v o l v e d  

i n  t h e  a c c i d e n t  w e r e  t r a v e l i n g .  . . .

O n e  o b s e r v a t i o n  b y  T h o m a s  I ' A n s o n  i n  

h i s  t e s t i m o n y  w a s  c o n f i r m e d  b y  t h e  c o u r t  

i n  t a k i n g  a v i e w  o f  t h e  s c e n e .  H i s  s t a t e ­

m e n t  w a s ,  s u b s t a n t i a l l y :  ' Y o u  c o m e  o v e r

t h e  h i l l  a n d  y o u  a r e  o n  i t ' .  I n  a p p r o a c h ­

i n g  t h e  s c e n e  a t  5 0  m i l e s  p e r  h o u r  i n  a 

f a i r l y  h e a v y  c a r  e q u i p p e d  w i t h  g o o d  b r a k e s ,  

b u t  w i t h o u t  a n y  s p e c i a l  a t t e m p t  t o  a v o i d  a n  

e m e r g e n c y  s i t u a t i o n ,  t h e  c o u r t  f o u n d  t h a t  

s l o w i n g  f r o m  5 0  m i l e s  h o u r  t o  a d e a d  

s t o p  w o u l d  b e  v e r y  d i f f i o u i .  b e f o r e  r e a c h ­

i n g  t h e  c a m p g r o u n d  e n t r a n c e ,  i n  o r d e r  t o  

t u r n  i n t o  i t .

T h e  s u b j e c t  o f  v i e w s  b y  j u r i e s  i s  g o v e r n e d  b y  C i v i l  

R u l e  4 U ( c )  w h i c h  p r o v i d e s :

W h e n  t h e  c o u r t  d e e m s  p r o p e r ,  i t  m a y  

o r d e r  .i p r o p e r  o f f i c e r  t o  c o n d u c t  t h e  

j u r y  in a b o d y  t o  v i e w  I h e  p r o p e r t y  w h i c h  

i s  t h e  s u b j e c t  o f  t h e  l i t i g a t i o n  o r  t h e

9. P u r s u a n t  t o  C i v .  R. 5 2 ( a ) ,  t h e  s u p e r i o r  c o u r t ' s  

m e m o r a n d u m  d e c i s i o n  w a s  f i l e d  w i t h  t h e  i n t e n t  o f  s a t i s f y i n g  t h e  

r u l e ' s  r e q u i r e m e n t  o f  f o r m a l  f i n d i n g s  o f  f a c t s  a n d  c o n c l u s i o n s  o f  
l a w .



c o n d u c t  a n  i m p e r m i s s i b l e  e x p e r i m e n t ,  t h i s  a s p e c t  o f  t h e  c a s e

m u s t  n e c e s s a r i l y  b e  r e m a n d e d  i n  o r d e r  t o  a f f o r d  t h e  p a r t i e s  a n

o p p o r t u n i t y  t o  d e v e l o p  t h e  f a c t s  r e g a r d i n g  b o t h  t h e  a l l e g e d

e x p e r i m e n t  b y  t h e  c o u r t ,  a n d  w h e t h e r  c o u n s e l  w e r e  i n f o r m e d  o f  a n d12
p r e s e n t  d u r i n g  t h e  c o u r t ’s c a r r y i n g  o u t  o f  s u c h  e x p e r i m e n t .  O n

r e m a n d ,  t h e  t r i a l  c o u r t  s h o u l d  n o t  o n l y  i n s u r e  t h a t  t h e  r e c o r d

r e f l e c t s  t h e  r e l e v a n t  f a c t s  p e r t a i n i n g  t o  t h e  a l l e g e d  e x p e r i m e n t

b u t  s h o u l d  a l s o  i n d i c a t e  w h a t  w e i g h t ,  i f  a n y ,  w a s  a c c o r d e d  t h e

e x p e r i m e n t  i n  d e c i d i n g  t h e  l i a b i l i t y  i s s u e .

W e  n o w  t u r n  t o  t h e  c e n t r a l  i s s u e  i n  t h i s  r e v i e w  p r o c e e d i n g ,

n a m e l y ,  w h e t h e r  t h e  p l a c e m e n t  o f  t r a f f i c  s i g n s  a n d  h i g h w a y  s t r i p i n g

c o m e s  w i t h i n  t h e  a m b i t  o f  t h e  d i s c r e t i o n a r y  f u n c t i o n  o r  d u t y

1 3

e x c e p t i o n  o f  t h e  A l a s k a  T o r t  C l a i m s  A c t .  C o u n s e l  f o r  p e t i t i o n e r

1 2 .  P r o f e s s o r  M c C o r m i c k  w r i t e s :

O n  t h e  o t h e r  h a n d ,  w h e r e '  t h e  t r i a l  j u d g e  i s  p r e s e n t  t o  

r u l e  o n  a d m i s s i b i l i t y ,  a n d  p r o v i s i o n  f o r  p r o p e r  p r e p a r a t i o n  

o f  a p r o p e r  r e c o r d -  i s  m a d e ,  t h e r e  w o u l d  a p p e a r  n o  i n h e r e n t  

v i c e  i n  r e c e i v i n g  t e s t i m o n y  o r  a l l o w i n g  d e m o n s t r a t i o n s  o r  

e x p e r i m e n t s  d u r i n g  a v i e w .  T h e s e  p r a c t i c e s ,  h o w e v e r ,  

h a v e  o f t e n  b e e n  l o o k e d  u p o n  w i t h  d i s f a v o r  b y  a p p e l l a t e  

c o u r t s  a n d  s o m e  j u r i s d i c t i o n s  a p p e a r  t o  h o l d  r e c e p t i o n  

o f  t e s t i m o n y  o r  e x p e r i m e n t s  d u r i n g  a v i e w  i m p r o p e r  

u n d e r  a n y  c i r c u m s t a n c e s .

M c C o r m i c k  o n  l i v i d e n e o  5 2 1 6 ,  a t  5 3 8 - 3 1 )  ( C l e a r y  e d . 1 9 7 2 ) .

1 3.  O u r  f o r m u l a t i o n  o f  t h e  q u e s t i o n  p a r a l l e l s  t h a t  o f  

respondent:.*?. Pol: i t i n n e r ,  o n  t h e  o t h e r  h a n d ,  v i e w s  t h e  i s s u e  a s  w h e t h e r  

t h e  .S ta t e  o f  A l a s k a  c a n  h e  h e l d  l i a b l e  f o r  n e g l i g e n t  d e s i g n  o f  i t s  

h i g h w a y s  c o n t e n d i n g  t h a t  d e s i g n  i s  e x e m p t e d  u n d e r  t h e  p l a n n i n g  d i s ­

c r e t i o n a r y  e x c l u s i o n  o f  t h e  A l a s k a  T o r t  C l a i m s  A c t .

I n  t h i s  c o u r t ' s  o r d e r  g r a n t i n g  r e v i e w  in  t h e  i n s t a n t  

c a s e ,  w e  r e q u e s t e d  t h e  p a r t i e s  t o  b r i e f  t h e  q u e s t i o n s  o f  w h e t h e r  t h e  

p l a c e m e n t  o f  t r a f f i c  s i g n s  c o u l d  b e  c h a r a c t e r i z e d  a s  a  p l a n n i n g  d i s ­

c r e t i o n a r y  f u n c t i o n ,  o r  a s  a n  o p e r a t i o n a l  f u n c t i o n ,  a n d  i f  o p e r a ­

t i o n a l ,  w h a t  s t a n d a r d  o f  c a r e  w a s  r e q u i r e d  o f  t h e  S t a t e  o f  A l a s k a  

a n d  i t s  a g e n t s  o r  e m p l o y e e s  i n  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e .

- 7 -



v i e w  the q u e s t i o n  as one w h i c h  was left unan swered by our o p i n i o n

in State v. A b b o t t , 498 P . 2d 712 (Alaska 1972). Respondents'

counsel, on the other hand, v i e w  A b b o t t  as controlling. To a

large e x t e n t  we are in a g r e e m e n t  w i t h  respondents' p o s i t i o n  and
14

begin w i t h  a review of the r e l e v a n t  por tions of A b b o t t . In

A b b o t t , we noted that the critical language in A l a s k a ' s  Tort

Claims  Act, w hich  e s t a b l i s h e s  the d i s c r e t i o n a r y  function or duty

e x c e p t i o n  of the State of A l a s k a ' s  w aiver of immunity, is identical
15

to that containec in the Federal Tor t C l aims  Act. Abbott then 

p r o c e e d e d  to review relevant fedora) case law on the subject of 

the d i s c r e t i o n a r y  function exception. Our d i s c u s s i o n  c o m m e n c e d  

w i t h  an a n a l y s i s  of Dal chi to v. Un L Led Stater., 34G U.S. 15, 97 

L. Ed. 1427 (1953). T here the Supreme C o u r t  of the United States 

held that the federal g o v e r n m e n t ' s  d e c ision to carry out a 

ferti l i z e r  export p r o g r a m  w i t h o u t  testing the e x p l o s i v e n e s s  of the 

a m m o n i u m  nitrate c o n t a ined in the fertilizer was within the federal 

act's d i s c r e t i o n a r y  function exception. In so holding, J u stice  

Reed, w r i t i n g  for the Court, first a r t i c u l a t e d  the p l a n n i n g -  

o p e r a t i o n a l  test for r e s o l u t i o n  of scope of d i s c r e t i o n a r y  function

)4. We r e c o mmend that the reader read in full J u s t i c e  
Erwin's incisive treatment of the subject of govern mental immunity 
and the d i s c r e t i o n a r y  function or duty excep tion of both the F e deral 
Tort C l aims Act arid A l a s k a ' s  p a r a llel legislation.

15. 28 USCA § 2G00 (a).



e x c e p t i o n  questions. In light of the "almost unanimous"

a d v e r s e  re action of legal c o m m e n t a t o r s  to D a l cln to and the

limita t i o n s  p la ced on the d e c i s i o n  by s u b s e q u e n t  federal decisions,

17
we c o n c luded that Dalehite was "now of q u e s t i o n a b l e  autho rity."

Our e v a l u a t i o n  of Dalehite was b ase d in p art upon a n a lysis of

Indian T owing Co. v. Unit ed S t a t e s , 350 U.S. 61, 100 L. Ed. 48

(1955); Rayon ier Inc. v. United Jtates, 352 U.S. 315. 1 l . Ed.
18

2d 354 (1957); and E a s tern Air L i n e s , I n c . v. U nion Trust Co.,

95 U.S. App. D. C. 189, 221 F.2d 62, a f f 1d per curiam, 350 U.S.

907, 100 L. Ed. 796 (1955). Wo also noted that due to the w i d e -  *

spread belief  that the D alehi.to m a j o r i t y  c a r r i e d  the d i s c r e t i o n a r y  

function exception too far, J u s t i c e  J a c k s o n ' s  d i s s e n t i n g  o p i nion 

in D a l ehi te is quoted as often as is the m a j o r i t y  opinion. Of 

p a r t i c u l a r  signif i c a n c e  is the fact that w h i l e  we recogn i z e d  that 

J u s t i c e  J a ckson "conceded there wen; many pol .icy d ecis i o n s  of a

1G

16. Dy way of dictum, J u s t i c e  Reed wrote:

In short, the a l leged n e g l i g e n c e  does not subject the 
g overn m e n t  to liability. The d e c i s i o n s  held c u l p a b l e  
wore all r e s p o n s i b l y  m a d e  at a p l a nning rather than 
o p erationa l level. . . .

D a l e h i t e  v. United States, 346 U.S. 15, 42, 95 L. Ed. 1427, 1444 
(1953) .

(all those w h o  c o n t r i b u t e  financial ly to the govern m e n t  rather than 
In 11 nui (• hr* nni-irn rit;k i-o r^ii on the injured party". R u y o n i e r

19. Reynolds, The D i s c r e t i o n a r y  F u n ction E x c e ption of 
the Federal Tort Claims Act, 57 Geo". L.J. 81, at 95 (1968).

17. State v. Abbott, 498 P . 2d 712, 7.18 (1972).

(1957) .
315, 319-20, 1 L. Ed. 2d 358



r e g u l a t o r y  or g o v ernment al n a t u r e  which should properly be

'controlled solely by the s t a t utory or a d m i nistrat ive m a n d a t e  and

not by tK ' added threat of p r ivate d amag e s u i t s’" lie would not

e x t e n d  the d i s c r e t i o n a r y  function e x c e p t i o n  to "housekeeping"

20
a c t i v i t i e s  of the federal government. In this regard, J u stice 

J a c k s o n  stated:

[T]here is no good reason to stretch the 
legislative text to immuniz e the Governm ent 
or its officers  from r e s p o n s i b i l i t y  for 
their acts, if done w i t h o u t  a ppropri ate 
care for the safety or others. M a n y  official 
d e c i sions  even in this area may involve a 
nice balancing of v a r ious consi derations, 
but this is the same kind of b a l a ncing which 
citizens do at their periI and w o  think it 
is not w i t h i n  'he except ion of the 
statute. _2J_/

In A b b o t t , in a d d itio n to our d i s c u s s i o n  of federal 

c a s e  law, we emphasized  several d e c i sions of the Supreme Court 

of C a l i f o r n i a  in re aching the c o n c l u s i o n  that "discretionary" acts 

should include only those made at the planning level, while 

d e c i s i o n s  made at the operation.il or m i nisterial level snould be 

actionable. In particular, wc relied upon Johnson v. S t a t e , 73 

Cal. R p t r . 2«0, 447 P . 2d 352 (1968). There the court noted that 

a l m o s t  any act involves some discretion, and therefore focused its 

in q u i r y  on the policy behind the discr e t i o n a r y  immunity doctrine. 

In so doing, the Johnson c ourt recognized that

the very process of ascert a i n i n g  whether

20. State v. Abbott, 498 P . 2d 712, 718 (1972).

21. Dalehite v. U n i t e d  States, 346 U.S. 15, 60, 97 L. Ed. 

1427, 1453 (1953).



a n  o f f i c i a l  d e t e r m i n a t i o n  r i s e s  t o  I h o  

l e v e l  o f  i n s u l a t i o n  f r o m  j u d i c i a l  r e v i e w  

r e q u i r e s  s e n s i t i v i t y  t o  t h e  c o n s i d e r a t i o n s  

t h a t  e n t e r  i n t o  i t  a n d  a n  a p p r e c i a t i o n  o f  

t h e  l i m i t a t i o n s  o n  t h e  c o u r t ' s  a b i l i t y  t o  

r e e x a m i n e  i t .  . . .

. . . C o u r t s  a n d  c o m m e n t a t o r s  h a v e

t h e r e f o r e  c e n t e r e d  t h e i r  a t t e n t i o n  o n  a n  

a s s u r a n c e  o f  j u d i c i a l  a b s t e n t i o n  i n  a r e a s  

i n  w h i c h  tire r e s p o n s i b i l i t y  f o r  b a s i c  

p o l i c y  d e c i s i o n s  h a s  b e e n  c o m m i t t e d  t o  

c o o r d i n a t e  b r a n c h e s  o f  g o v e r n m e n t .  A n y  

w i d e r  j u d i c i a l  r e v i e w ,  w e  b e l i e v e ,  w o u l d  

p l a c e  t h e  c o u r t  i n  t h e  u n s e e m l y  p o s i t i o n  

o f  d e t e r m i n i n g  t h e  p r o p r i e t y  o f  d e c i s i o n s  

e x p r e s s l y  e n t r u s t e d  t o  a c o o r d i n a t e  b r a n c h  

o f  g o v e r n m e n t .  M o r e o v e r ,  t h e  p o t e n t i a l i t y  

o f  s u c h  r e v i e w  m i g h t  e v e n  i n  t h e  f i r s t  

i 7 i s t a n c c  a f f e c t  t h e  c o o r d i n a t e  b o d y ' s  

d e c i s i o n - m a k i n g  p r o c e s s  . . . .  ( e m p h a s i s  

i n  o r i g i n a l )  2 4 /

W e  t a k e  t h i s  o c c a s i o n  t o  r e a f f i r m  o u r  a d o p t i o n  i n  

A b b o t t  o f  t h e  p l a n n i n g - o p e r a t i o n a l  t e s t ,  w i t h i n  a n  a n a l y t i c a l  

f r a m e w o r k  w h i c h  i s  s e n s i t i v e  t o  t h e  p o l i c i e s  u n d e r l y i n g  t h e  

d i s c r e t i o n a r y  f u n c t i r n  o r  d u t y  e x c e p t i o n  o f  A l a s k a ' s  T o r t  C l a i m s  A c t  

A c t .  I n  a p p l y i n g  t h e s e  a n a l y t i c a l  t o o l s  t o  t h e  c i r c u m s t a n c e s  o f  

t h e  c a s e  a t  b a r ,  w e  h o l d  t h a t  t h e  s u p e r i o r  c o u r t  d i d  n o t  e r r  i n  r e ­

f u s i n g  t o  e x t e n d  t h e  d i s c r e t i o n a r y  f u n c t i o n  e x c e p t i o n  t o

2 2 .  J o h n s o n  v. S t a t e ,  7 3  C a l .  R p t r .  2 4 0 ,  2 4 8 ,  4 4 7  P . 2 d  

3 5 2 ,  3 6 0  ( 1 9 6 8 ) .

I n  A b b o t t , w o  a l s o  n o t e d  t h a t  P r o f e s s o r  R e y n o l d s  h o l d s  

t h e  v i e w  t h a t  t h e  p l a n n i n g - o p e r a t i o n a l  d i s t i n c t i o n  a d e q u a t e l y  s e r v e s  

w h a t  h e  r e g a r d s  a s  t h e  m a i n  p u r p o s e  o f  t h e  d i s c r e t i o n a r y  f u n c t i o n  

e x c e p t i o n ,  n a m e l y :  (1) T h e  n e e d  t o  p r e s e r v e  s e p a r a t i o n  o f  p o w e r s

b y  l i m i t i n g  j u d i c i a l  r e - e x a m i n a t i o n  o f  d e c i s i o n s  m a d e  b y  t h e  o t h e r  

b r a n c h e s  o f  g o v e r n m e n t ;  (2) t h e  f a c t  t h a t  c o u r t s  a r e  n o t  e q u i p p e d  

t o  i n v e s t i g a t e  a n d  b a l a n c e  a l l  t h e  f a c t o r s  t h a t  g o  i n t o  a n  e x e c u t i v e  

o r  1 e g i s l a t i v e  d e c i s i o n ;  (3) t h e  p u b l i c  i n t e r e s t  i n  p r e v e n t i n g  

t h e  e n o r m o u s  a n d  u n p r e d i c t a b l e  l i a b i l i t y  t h a t  c o u l d  r e s u l t  f r o m  

j u d i c i a l  r e - e x a m i n a t i o n  o f  t h e  d e c i s i o n s  o f  t h e  o t h e r  b r a n c h e s  o f  

g o v e r n m e n t .  R e y n o l d s ,  n o t e  1 9  s u p r a  a t  1 2 1 - 2 3 ,  1 2 8 - 3 1 .
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p e t i t i o n e r . I n  t h e  L r i a l  o o u i t ,  I lie q u e s t i o n s  i n  d i s p u t e  t u r n e d

o n  w h e t h e r  t h e  s t a t e  [ r o p e r l y  m a r k e d  a n d  s t r i p e d  a  p o r t i o n  o f  t h e

S e w a r d  H i g h w a y  n o r t h  o f  t h e  G r a n i t e  C r e e k  C a m p g r o u n d  a c c e s s  r o a d .

I n  o u r  v i e w ,  f u n c t i o n s  o f  t h i s  n a t u r e  d o  n o t  i n v o l v e  b r o a d  b a s i c

p o l i c y  d e c i s i o n s  w h i c h  c o m e  w i t h i n  t h e  " p l a n n i n g "  c a t e g o r y  o f

d e c i s i o n s  w h i c h  a r e  e x p r e s s l y  e n t r u s t e d  t o  a  c o o r d i n a t e  b r a n c h

o f  g o v e r n m e n t .  W e  a r e  f u r t h e r  p e r s u a d e d  t h a t  r e s o l u t i o n  o f

q u e s t i o n s  s u c h  a s  w h e t h e r  o r  n o t  t h e  s t a t e  p r o p e r l y  s t r i p e d  o r

m a r k e d  a  p o r t i o n  o f  h i g h w a y  a s  i t  r e l a t e s  t o  t h e  s t a t e ' s  d u t y

o f  c a r e  C o  u s e r s  o f  t h e  h i g h w a y  p r e s e n t s  f a c t s  t h a t  c o u r t s  a r e

e q u i p p e d  t o  e v a l u a t e  w i c h i n  t r a d i t i o n a l  j u d i c i a l  f a c t - f i n d i n g  a n d

2 4

d c c i s i o r . - m a k i n g  p r o c e s s e s .

O u r  d e c i s i o n  i s  i n  a c c o r d  w i t h  t h e  h o l d i n g  a n d  r e a s o n i n g  

o f  t h e  S u p r e m e  C o u r t  o f  H a w a i i  i n  R o g e r s  v. S t a t e , 51  H a w a i i  2 9 3 ,  

4 5 9  P . 2 d  3 7 8  ( 1 9 6 9 ) .  I n  R o g e r s , t h e  s t a t e  c o n t e n d e d  t h a t  i t s  

n e g l i g e n c e  i n  l o c a t i n g  t h e  r o a d  s i g n s  a n d  r e s t r i p i n g  t h e  c e n t e r  

l i n e s  w a s  n o t  a c t i o n a b l e  u n d e r  t h e  d i s c r e t i o n a r y  f u n c t i o n

2 3 .  I n  h i s  m e m o r a n d u m  d e c i s i o n ,  t h e  t r i a l  j u d g e  

w r o t e  i n  p a r t :  " T h e  d e f e n d a n t  S t e '  • h a s  p l e d  a d e f e n s e  t h a t

n o  c a u s e  o f  a c t i o n  w a s  s t a t e d  b y  i • p l a i n t i f f  i n  t h e  c l a i m  

u n d e r  t h e  A l a s k a  C l a i m s  A c t .  W h i  no): s p e c i f i e d  b y  t h e  S t a t e ,

I a s s u m e  t h i s  i s  t h e  d i s c r e t i o n a l .  f u n c t i o n  d e f e n s e  a s s e r t e d  i n  

a n  e a r l i e r  t o r t  a c t i o n  a g a i n s t  t h e  S t a t e  ( AS  0 9 . 5 0 . 2 5 0 ) .  I n ­

a p p l i c a b i l i t y  o f  t h i s  d e f e n s e  t o  t o r t  c l a i m s  i n v o l v i n g  o p e r a t i o n a l  

l e v e l  d e c i s i o n s  w a s  s e t t l e d  i n  S t a t e  v. A b b o t t ,  4 9 8  P . 2 d  7 1 2 ,  

7 1 7 - 2 1  ( A l a s k a  1 9 7 2 ) .  N o  f u r t h e r  d i s c u s s i o n  i s  r e q u i r e d  o f  t h i s  

d e f e n s e " .

2 4 .  I n h e r e n t  i n  o u r  h o l d i n g  i s  t h e  c o n c l u s i o n  t h a t  n o  

e r o d i n g  o f  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  w i l l  r e s u l t  f r o m  a 

r u l i n g  t h a t  t h e  f u n c t i o n s  i n  q u e s t i o n  a r e  n o t  w i t h i n  t h e  a m b i t  o f  

t h e  d i s c r e t i o n a r y  f u n c t i o n  e x c e p t i o n  o f  A l a s k a ' s  T o r t  C l a i m s  A c t .



e x c e p t i o n  o f  H a w a i i ' s  t o r t  l i a b i l i t y  a c t .  M o r e  p a r t i c u l a r l y ,

t h e  s t a t e  c o n - e n d e d  t h a t

d i s c r e t i o n  o n  t h e  p a r t  o f  a S t r* t e  e m p l o y e e  

i s  i n v o l v e d  i n  t h e  p l a c e m e n t  o f  r o a d  s i g n s  

a n d  r e s t r i p i n g  o f  p a v e m e n t  i n  t h a t  r o a d  

s i g n s  a r e  p l a c e d  a f t e r  t h e  d i s t r i c t  

m a i n t e n a n c e  e n g i n e e r  h a s  m a d e  a  v i s u a l  

o b s e r v a t i o n  a n d  h a s  d e t e r m i n e d  w h e r e  a n d  

h o w  t h e y  a r e  t o  b e  p l a c e d ,  a n d  c e n t e r  

l i n e s  a r e  r e s t r i p e d  a f t e r  t h e  e n g i n e e r  

h a s  t a k e n  i n t o  c o n s i d e r a t i o n  s u c h  f a c t o r s  

a s  t h e  g e o g r a p h i c a l  a r e a  i n v o l v e d ,  t h e  

a m o u n t  o f  r a i n ,  a n d  t h e  v o L u m c  o f  t r a f f i c  

i n  t h e  a r e a .  2 5 /

J u s t i c e  M a r u m o t o ,  w r i t i n g  f o r  t h e  S u p r e m e  C o u r t  o f  H a w a i i ,  r e j e c t e d

t h e  s t a t e ' s  c o n t e n t i o n .  A f t e r  d i s c u s s i n g  t h e  h i s t o r y  o f  t h e

F e d e r a l  T o r t  C l a i m s  A c t  a n d  f e d e r a l  d e c i s i o n a l  a u t h o r i t y ,  J u s t i c e

M a r u m o t o  w r o t e :

N o n e  o f  t h e  c a s e s  m e n t i o n e d  a b o v e  g a v e  

a  p r e c i s e  d e f i n i t i o n  a s  t o  w h a t  i s  m e a n t  

b y  o p e r a t i o n a l  l e v e l  a c t s .  H o w e v e r ,  w e  

m a y  d r a f t  f r o m  t h e  d e c i s i o n s  i n  t h o s e  

c a s e s ,  a n d  o t h e r s  i n v o l v i n g  t h e  d i s ­

c r e t i o n a r y  f u n c t i o n  e x c e p t i o n ,  a 

c o n c l u s i o n  t h a t  o p e r a t i o n a l  l e v e l  a c t s  

a r e  t h o s e  w h i c h  c o n c e r n  r o u t i n e ,  e v e r y d a y  

m a t t e r s ,  n o t  r e q u i r i n g  e v a l u a t i o n  o f  

b r o a d  p o l i c y  f a c t o r s .  2 6 /

E m p l o y i n g  t h i s  d e f i n i t i o n a l  f r a m e w o r k ,  t h e  S u p r e m e  C o u r t  o f  H a w a i i  

c o n c l u d e d  t h a t :

H e r e ,  s u c h  m a t t e r s  a s  t h e  k i n d s  o f  

r o a d  s i g n s  t o  p l a c e  a n d  w h e r e  t o  p l a c e  

t h e m ,  a n d  w h i c h  c e n t e r  l i n e  s t r i p i n g s  

t o  r e p a i n t  a n d  w h e n  t o  r e p a i n t  t h e m ,  

d i d  n o t  r e q u i r e  e v a l u a t i o n  o f  p o l i c i e s  

b u t  i n v o l v e d  i m p l e m e n t a t i o n  o f  d e c i s i o n s

2 5 .  R o g e r s  v. S t a t e ,  4 5 9  P . 2 d  3 7 8 ,  3 8 0  ( H a w a i i  1 9 6 9 ) .

2 6 .  I d .
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made in e v e ryday o p e r at ion of yovor nmcnLai 
affairs. 27/

A dmittedly, ap plic a t i o n  of the A b b o t t  "planning -

operati onal" d i s t i n c t i o n  r e g a r d i n g  levels of d e c i s i o n - m a k i n g
28

i n v o lves d e l icate degrees  of judgmental values. A l t h o u g h  we 

r e c o g n i z e  that it is not p o s s i b l e  to ar ticu l a t e  a rule which 

w ould p r o vide more certainty, we remain c o n v i n c e d  that the 

analytical a p p r oach a d o p t e d  in Abbot L is viable and will yield 

just results.

A second issue the p a rties were requested to brief 

r e lat ed to the sta nd a r d  of care required of the State of Alaska. 

More particularly, this court asked what is the a ppropriate  

standar d of care required of petitioner 's agents in the event the 

place m e n t  of traffic signs and stri ping are held to be o p erational

2 7 - ii1.* C o m p a r e  C a r r o l l  v. S t a t e ,  U*> •*! C o m m ' n ,  2 7

U t a h  2 d  3 8 4 ,  40(> P . 2 d  8 8 8  ( 1 9 7 2 ) ;  C a m e r o n  v. S t a t e ,  1 0 2  C a l .  U p t r .  

305, 4 9 7  P . 2 d  7 7 7  ( 1 9 7 2 ) .

In C a r r o l  1 , t h e  c o u r t  c o n c l u d e d  t h a t

t h e  d e c i s i o n  o f  t h e  r o a d  s u p e r v i s o r  t o  u s e  b e r m s  a s  

t h e  s o l e  m e a n s  o f  p r o t e c t i o n  f o r  t h e  u n w a r y  t r a v e l e r  

w a s  n o t  a  b a s i c  p o l i c y  d e c i s i o n  e s s e n t i a l  t o  t h e  

r e a l i z a t i o n  o r  a c c o m p l i s h m e n t  o f  s o m e  b a s i c  g o v e r n m e n t a l  

p o l i c y ,  p r o g r a m ,  o r  o b j e c t i v e .  H i s  d e c i s i o n  d i d  n o t  

r e q u i r e  t h e  e x e r c i s e  o f  b a s i c  p o l i c y  e v a l u a t i o n ,  j u d g ­

m e n t ,  a n d  e x p e r t i s e  o n  t h e  p a r t  o f  t h e  H o a d  C o m m i s s i o n .  

H i s  d e t e r m i n a t i o n  m a y  p r o p e r l y  b e  c h a r a c t e r i z e d  a s  o n e  

a t  t h e  o p e r a t i o n a l  l e v e l  o f  d e c i s i o n  m a k i n g  . . . .  

( f o o t n o t e s  o m i t t e d )

C a r r o l l  v. S t a t e ,  H o a d  C o m r n ' n ,  2 7  U t a h  2 d  3 8 4 ,  4 9 0  P . 2 d  8 8 8 ,  8 9 1 - 9 2  

( 1 9 7 2  ) .
«

2 8.  I t  a p p e a r s  t h a t  t h e  C o u r t  o f  A p p e a l s  o f  O r e g o n  

w o u l d  r e a c h  a d i f f e r e n t  h o l d i n g  t h a n  w e  d o  in t h e  i n s t a n t  c a s e .  

W e a v e r  v. L a n e  C o u n t y ,  4 9 9  P . 2 d  1 3 5 1  ( O r e .  A p p .  1 9 7 2 ) .
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functions rather than planning functions for purposes of the 

d i s c r e t i o n a r y  function exception to Alaska's Tort Claims Act. In

response, petiti oner State of A l a s k a  has argued that "The State 

is to be judged by a standa rd of professional care in the same 

ma n n e r  as a priv ate engineer. To estab l i s h  negl igence on the part

of the State or its agents, it is n e c e s s a r y  to d e m o n s t r a t e  

profes s i o n a l  malpractice". R espon d e n t s  c o u n t e r  w i t h  the argument 

that the state's duty of care in the c i r c u m s t a n c e s  was e stabl ished 

in State v. A b b o t t , 498 P . 2d 712 (Alaska 1972). A g a i n  we find we 

are in a g r e em ent w i t h  respondents' posi tion and t hink A bbo tt 

controlling.

In A b b o t t , we held that the state's duty of care to users
#

of its h i g hways "should be d e f i n e d  by ordinary n e g l i g e n c e  
29

principles". There we stated that the state "is not a n insurer I
• ' /

of the safety of motorists" and r ecogniz ed that it is "the duty

of h i g h w a y  a u thorit ies to e x e r c i s e  r easonable care to keep the
30

h i g h w a y  in safe condition". In d e c i d i n g  that this was the

a p p r o p r i a t e  standard to employ, we w e r e  influenced by the fact

that AS 09.50.250 "contains no indication that the legislature

intended the state should be held to a lesser standard of care
31

than p r ivate individuals"; that AS 09.50.250 e m b odies a le gisl a t i v e  

d e c i s i o n  in favor of risk-spreading; and that "While the n e g l i g e n c e

29. State v. Abbott, 498 P . 2d 712, 724 (Alaska 1972).

30. Id., 498 P . 2d at 726, note 41, whe re case a u t h o r i t i e s  
from other juris dictions a d o pting the same standard of care are 
collected.

31. I d . , 498 P . 2d at 724.
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s t a ndard satisfies the strong public policy favoring c o m p e n s a t i o n

of individuls injured by the to rtious conduct of the state, it

is an e x t r e m e l y  flexible standard, and c o n s e q u e n t l y  will not inhibit

the v i g orous and e f f e c t i v e  p e r f o r m a n c e  by the state of its d utie s
32

in the way that a m o r e  rigid standard might".

We are u n p c r s u a d e d  that our adoption in A b b o t t  of o r d inary 

n e g l i g e n c e  p r inciples as the appro p r i a t e  standard of care owed by 

the State of A l a s k a  to users of its highways should be either 

ab a n doned or modified. Therefore, we hold that the superior c o u r t  

did not err in following o r d in ary negligence p rinciple s in

V
d e c i d i n g  the liability issues in the case at bar. Thus, the

a p p r o p r i a t e  standard of care required of p etitioner and its

agents was to use re aso n a b l e  c a r e  to keep the hig hway in a safe
33

c o n d i t i o n  for the reaso n a b l y  prudent traveler.

At trial the d i s pute d issues con cer n i n g  the state's ^

y

32. Id. , 498 P. 2d at 725. In this regard, J u s t i c e  
Erwin, w r iting for this c o urt in A b bot, t , further elaborated:

Moreover, when the neg lig e n c e  standard is applied in 
co n j u n c t i o n  w i t h  the policy - o r i e n t e d  interpr etation 
of the d i s c r e t i o n a r y  function e x c e ption outlined in 
the previous section, the danger of e x c e s sive judicial 
interfer ence with important decisions c o m m i t t e d  to the 
coordi n a t e  branches of governme nt is avoided.

State v. Abbott, 498 P . 2d 712, 725 (Alaska 1972).

33. D o n nelly  v. Ives, 159 Conn. 11)3, 268 A . 2d 406,
408 (Conn. 1970); M artin v. State, Ucp't of Highways, 175 So. 2d 
441, 443 (La. 1965), w here the court stated, "Generally it is the 
d u t y  of the highway d e p a r t m e n t  to c o n s t r u c t  and m a i n t a i n  the 
h i g h w a y s  . . . reaso n a b l y  safe for a traveler himself e x e r c i s i n g
o r d i n a r y  care; a' h i g h w a y  will lie deemed safe w ithin these  y
Re q u i r e m e n t s  _if it may bo n e g o t i a t e d  successful ly by all but the /
very reckless and c a r e l e s s  drivers, there being no obli ga t i o n  to '

c o n s t r u c t  and m a i n t a i n  highways so' as to insure the safety of 
such drivers".
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a l l e g e d  l i a b i l i t y  c e n t e r e d  o n  w h e t h e r  o r  n o t  t h e  s t a t e  s h o u l d  h a v e

p l a c e d  a  n o - p a s s i n g  b a r r i e r  s t r i p e  o n  t h e  S e w a r d  H i g h w a y  i n  t h e

a r e a  l e a d i n g  u p  t o  t h e  G r a n i t e  C r e e k  C a m p g r o u n d  e n t r a n c e ,  a n d

w h e t h e r  o r  n o t  t h e  s t a t e  s h o u l d  h a v e  p l a c e d  h i g h w a y  w a r n i n g  s i g n s

i n  a d v a n c e  o f  t h e  c a m p g r o u n d  r o a d w a y  i n t e r s e c t i o n  w i t h  t h e  S e w a r d  
34

H i g h w a y .  C o n c e r n i n g  t h e  s t a t e ' s  d u t y  o f  c a r e ,  A S  1 9 . 0 5 . 0 1 0  

p r o v i d e s  t h a t  t h e  D e p a r t m e n t  o f  H i g h w a y s  " i s  r e s p o n s i b l e  f o r  

t h e  p l a n n i n g ,  c o n s t r u c t i o n ,  m a i n t e n a n c e ,  p r o t e c t i o n ,  a n d  c o n t r o l  

o f  t h e  s t a t e  h i g h w a y  s y s t e m " .  A S  1 9 . 0 5 . 1 3 0  d e f i n e s  t h e  t e r m  

" m a i n t e n a n c e "  i n  p a r t  t o  e n c o m p a s s  t h e  p r e s e r v a t i o n  a n d  o p e r a t i o n  • 

o f  " h i g h w a y  f a c i l i t i e s  a n d  s e r v i c e s  t o  p r o v i d e  s a t i s f a c t o r y  a n d  

s a f e  h i g h w a y s " .  A S  1 9 . 1 0 . 0 4 0  r e q u i r e s  t h a t  " [ t ] h c  d e p a r t m e n t  s h a l l  

c l a s s i f y ,  d e s i g n a t e  a n d  m a r k  h i g h w a y s  u n d e r  i t s  j u r i s d i c t i o n  a n d  

s h a l l  p r o v i d e  a u n i f o r m  s y s t e m  o f  m a r k i n g  a n d  p o s t i n g  t h e s e  h i g h ­

w a y s .  T h e  s y s t e m  o f  m a r k i n g  a n d  p o s t i n g  s h a l l  c o r r e l a t e  w i t h  

a n d  3 h a l l ,  a s  f a r  a s  p o s s i b l e ,  c o n f o r m  t o  t h e  r e c o m m e n d a t i o n s  o f

t h e  M a n u a l  o n  T r a f f i c  C o n t r o l  D e v i c e s  a s  a d o p t e d  b y  t h e  A m e r i c a n

35

A s s o c i a t i o n  o f  S t a t e  H i g h w a y  O f f i c i a l s " .  A t  t h e  t i m e  o f  t h e

3 4 .  M o r e  s p e c i f i c a l l y ,  i t  w a s  a s s e r t e d  t h a t  t h e  S t a t e  

o f  A l a s k a  w a s  n e g l i g e n t  i n  f a i l i n g  t o  p l a c e  a  y e l l o w  " n o  p a s s "  

b a r r i e r  s t r i p e ,  p r e v e n t i n g  s o u t h b o u n d  v e h i c l e s  f r o m  l e g a l l y  

p a s s i n g ,  a t  t h e  e n t r a n c e  o f  t h e  G r a n i t e  C r e e k  C a m p g r o u n d ,  a n d  

f o r  a n  a p p r o p r i a t e  d i s t a n c e  n o r t h .

35 . A S  1 9 . 1 0 . 0 5 0  p r o v i d e s  t h a t :

T h e  d e p a r t m e n t  s h a l l  p r e s c r i b e  t y p e s  o f  t r a f f i c  

c o n t r o l  s i g n a l s  t o  r e g u l a t e  t r a f f i c  o n  h i g h w a y s .  T h e s e  

s i g n a l s  s h a l l  c o r r e l a t e  w i t h  a n d ,  a s  f a r  a s  p o s s i b l e ,  

c o n f o r m  t o  t h e  r e c o m m e n d a t i o n s  o f  t h e  M a n u a l  o n  U n i f o r m  

T r a f f i c  C o n t r o l  D e v i c e s  a s  a d o p t e d  b y  t h e  A m e r i c a n  

A s s o c i a t i o n  o f  S t a t e  H i g h w a y  O f f i c i a l s .  T h e  d e p a r t m e n t  

s h a l l  p r e s c r i b e  u n i f o r m  r u l e s  f o r  t h e  p l a c i n g  a n d  

i n s t a l l a t i o n  o f  t r a f f i c  c o n t r o l  s i g n a l s .



a c c i d e n t  in question, the 1961 u n i f o r m  Manual of Traffic Contr' 1

Devices provides in Section 2B-7 that:

N o - p a s s i n g  zones shall be e s t a b l i s h e d  
at ve rtical and h o r i z o n t a l  c u r v e s  and 
e l s e wnere  on two and three lane h i g h­
ways w h e r e  p a s s i n g  m u s t  bo p r o h i b i t e d  
because of d a n g e r o u s l y - r e s t r i c t e d  sight 
d i s t a n c e s  or other h a z a r d o u s  conditions.

During the trial the bulk of the p r o f e s s i o n a l  e n g i n e e r i n g

testimony rece ived w e n t  to the issue of w h e t h e r  or not the e n t rance

roadway to the G r a n i t e  Creek C a m p g r o u n d  was an "other hazardous

condition" w i t h i n  the ambit of S e c t i o n  2B-7, alt hough other theorie s

of liability were advan c e d  and e v i d e n c e  p r o du ced r e l a t i n g  thereto by 
36

respondents. All of w h i c h  b ring us to a n other aspect of the 

proce e d i n g s  b e l o w  w h i c h  is raised by our r eview of the superior 

c o urt 's decision.

In his m e m o r a n d u m  decision, the trial court c o n c l u d e d  in 

part "that the Sta te was n e g l i g e n t  in failing, as a safety minimum, 

to p r o vide a y ellow no-pass barrie r stripe on the Seward Highway, 

from the present  s o u t h e r l y  terminus of the e x i s t i n g  barrier stripe 

about 663 feet to the north, and c o n t i n u i n g  south past the entrance

36. The trial c o u r t  found it "immaterial that a n o­
passing banner stripe appears once to have been in existenc e along 
tne stretch of road w here the a c c ide nt occurred. It is also of 
little m a t e r i a l i t y  to d e t e r m i n e  that, at the time of the accident, 
the junction of the c a m p g r o u n d  with the Seward H i g h w a y  be d e t e r­
mined an 'intersection'".
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to the G r a n i t e  Creek Campground. This neglia ence was a leqal cause
37

of plaintLffs' damages."

Study of the c o u r t's m e m o r a n d u m  decision indicates that

the trial judge found the following "facts" furnished the basis

for his conclusions: John Ward c o u l d  have stopped his vehic le

be f o r e  striking DeBe au's jeep, if he had known DoBcau was goinc.

to turn left; that Ward w o u l d  not have pulled out if there had
38

been a no-pass barrier stripe or a "do not pass" sign; and that 

"the n a r r o w  road and lack of shoulder gave him no safe elect i v e s  

in e v a d i n g  the c o l l i s i o n  when he was commi tted to his pass, and

it was too late to stop. lie should not have been p e r m i t t e d  to

37. In an order e n tered subsequent to its m e m o r a n d u m  
decision, the superior c ourt implemented and amended its findings  of 
fact and c o n c l u s i o n s  of law in part by stating that

the Court' s d e c i s i o n  was not based on d a ngerously 
restricted sight d i s t a n c e  within the m e aning  of S e c t i o n s  
?b-7 and 2 b - 10 of the Manual of Unifor m T r a f f i c  C o n trol 
Devices . . . .  [and] that Jic stopping sight d i s t a n c e  of 
the junction of the Granite Creek Campgro und roadway and 
the Seward H i g hway was not a basis for the court's 
decision.

38. The trial judge also found that "If there had been 
a 'T* inte rsection sign, he would  have passed, but w o u l d  have 
travelled more slowly".

- 1 9 -



a t t e m p t  a 'flying pass' at this location".

Civil Rule 52(a) requires that in a nonjury trial or in

an a c t i o n  tried w i t h  an adviso ry jury, the "Court shall find the

facts speci a l l y  and state s epar ately its conclusions of law thereon

and d i r e c t  the entry of the a ppropri ate judgment". In applying

this rule, we have c o n s i s t e n t l y  said that it is the trial court's

duty under this rule to make findings s ifficicnt to give a clear

u n d e r s t a n d i n g  of the basis; of its de cisions in order to enable
40

i n t e l l i g e n t  r e v i e w  on appeal. A l t h o u g h  the trial court's 

f i n dings of fact and c o n clusions of law embodied in its m e m o r a n d u m  

d e c i s i o n  probably satisfy the req ui r e m e n t s  of Civil Rule 52(a) 

and the judicial c o n s t r u c t i o n  this rule has received, we d e e m  it

39

39. In reaching this conclusion, the trial court gave
p a r t i c u l a r  emphasi s to the testimony of two of respondents' expert
witnesse s. In his m e m o r a n d u m  decision, the trial judge wrote in 
p a r t :

It was the testimony of the export witness Cysewski, 
w h o  testified . . . that the c i r cumstances  at the
accide nt scene, including the configurat ion of the road 
and the traffic control markings, encouraged an o v e r­
taking d river  to make in effect an .illegal pass in too
short a space of time and space. In other w o r d s , Mr.
Cysewsk i testified, the driver was entrapped by the 
c i r c u m s t a n c e s .

. . . Mr. bishop, a traffic engineer . . ., testified 
that the e x i s t e n c e  of the free passing zone boginnning 
at the cres t of the hill, G33 feel, to the intersection, 
placed the driver of the passing vehicle w i t h i n  a
d a n g e r o u s  condition, as lie would have to complete his
pass over a d i s t a n c e  of 516 feet, otherwise he will be 
in the intersection during his pass.

40. M o r r i s o n  v. State, 516 P. 2d 402 , 407 (Alaska 1973); 
A b b o t t  v. State, 49B P . 2d 712, 730 (Alaska 1972); Beau lieu v.
Elliott, 434 P .2d 665, 670 (Alaska 1967); Patrick v, Sedwick,
413 P . 2d 169, 174-75 (Alaska 1969); Hamilton v. Lotto, 391 P . 2d 
948, 949 (Alaska 1964).
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. * *

approp r i a t e  on remand to afford the trial court the oppor t u n i t y  

of making mor e d e t ailed findings of fact pertaining to the 

neglig e n c e  of the state, causation, and whether either or both 

of the parties to the c o l l i s i o n  failed to act in a reasona bly 

pr udent manner, and if they did, w h e t her such conduct affects in 

any manner the state's lia bility in the circumstances of the case.

A f f i r m e d  in part and r e m anded for further proc eedings 

in ac cordance with this opinion.

41

41. Earlier w e  lie Id that a remand is necessary in order 
to permit the parties and the trial court to develop the record 
p e r t a i n i n g  to the court's view of the accident scene and carrying 
out an experiment. In this regard, we d e e m  it advisable for the 
trial court to indicate not only what weight it accorded the 
r e s ults of any experi m e n t  conducted but also to review its 
m e m o r a n d u m  decis i o n  in o rder to make any modificatio ns necessitated 
by its supplemental findings regarding the view and experiment.
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