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The House Judiciary Committee has relied heavily on the
"official comments"” to the amendments to the Uniform
Probate Code, as promulgated August 2-8, 1975 in Quebec
City, Canada, by the National Conference of Commissioners
of Uniform State Laws.

The committee adopts those comments, along with the
material appearing in Senate Journal Supplement No. 9
(April 1, 1976) as expressive of the committee"s intent

in supporting this bill. We note specifically the state—
ment on page 3 of that supplement that none of the amend-—
ments "reflect any pulling back from, or marked extension
of, any of the principles or provisions of the Code."

Terry Gardiner, Chairman
House Judiciary Committee
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PROBATE CODE
1975 TECHNICAL AMENDMENTS
[Additions shown by underscoring
deletions shown by cancellation]
1.

/3 .0t>.0fo0 .0S®
SECTION 1-201. [General Definitions.]... (10) "Distributee

means any person who has received property of a decedent from his
personal representative other than as creditor or purchaser. A
testamentary trustee is a distributee only to the extent of dis-
tributed assets or increment thereto remaining in his hands. A

beneficiary of a testamentary trust to whom the trustee has dis -

tributed property received from a personal representative is a

distributee of the personal representative. For purposes of this
provision, lHtestamentary trustee" includes a trustee to whom assets
are transferred by w ill, to the extent of the devised assets.

Add to Comment

In 1975, the Joint Editorial Board recommended
the addition of the last sentence to the defi-

nition in (10) of "distributee". The purpose
of the addition is to extend to trustees of

inter vivos, receptacle trusts, the same power
to act as distributees of devised assets that
is given to testamentary trustees. "Distribu -
tees"™ are enabled, by section 3-910, to create
a good title to devised assets in purchasers,
even though possibilities remain open that the

devised assets or the proceeds from any sale
thereof may be reclaimed for some other per-
son interested in the estate. Also, 3-1004 and
3-1006 relate to "distributees™.

1Z.//.CIS" OUT

SECTION 2-103. [Share of Heirs Other Than Surviving Spouse.]

The part of the intestate estate not passing to the surviving spouse



under Section 2-102, or the entire intestate estate if there Iis
no surviving spouse, passes as follows:

(1) to the issue of the decedent; if they are all of the
same degree of kinship to the decedent they take equally, but if
of unequal degree, then those of more remote degree take by repre—
sentation;

(2) if there is no surviving issue, to his parent or parents
equally;

3) if there is no surviving issue or parent, to the brothers
end sisters end the issue of eaeh deceased brother or sister by
representation; if there 1is no surviving brother or sister, the
issue of brothers and sisters take equally if they are all of the
same degree of kinship to the deeedent, but if of unequal degree
then those of mere remote degree take by representation-? to the
issue of the parents or either of them by representation.

4) (unchanged).

Added Comment

In 1975, the Joint Editorial Board recommended

replacement of the original text of subsection

(3 which referred to "brothers and sisters"”

of the decedent, and to their 1issue. The

new language 1s much simpler, and i1t avoids

the problem that "brother™ and "sister"™ are
enot defined terms. "lssue"™ by contrast is

defined in 1-201 (21) . The definition refers

to other defined terms, "parent™ and "child",

both of which refer to section 2-109 where

the effect of illegitimacy and adoption on

relationships for inheritance purposes is
spelled out.

3

SECTION 2-109. [Meaning of Child and Related Terms.] If,

for purposes of intestate succession, a relationship of parent and
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child must be established to determine succession by, through,
from a person,
(1) an adopted person is the child of an adopting parent

and not of the natural parents except that adoption of a child

or

by

the spouse of a natural parent has no effect on the relationship

between the child and either that natural parent.

(2) In cases not covered by (1), a person is the child of
its parents regardless of the marital status of its parents and
the parent and child relationship may be established wunder the
[Uniform Parentage Act].

ALTERNATIVE SUBSECTION (2) FOR STATES THAT
HAVE NOT ADOPTED THE UNIFORM PARENTAGE ACT.

[(2) In cases not covered by (l), a person born out of wed-

lock is a child of the mother. That person is also a child of
father, if:

(i) the natural parents participated in a ceremony

the

hefore

after the birth of the child, even though the attempted marriage

is void; or

(i) the paternity is established by an adjudication before

the death of the father or is established thereafter by clear and

convincing proof, except that the paternity established under this

subparagraph (ii) is ineffective to qualify the father or his kindred

to inherit from or through the child unless the father has openly

treated the child as his, and has not refused to support the child.]

Added Comment

The change from "that" to "either™ as the third
from the last word in subsection (1) was recom-
mended by the Joint Editorial Board so that

children would not be detached from any natural



relatives for inheritance purposes because of adop-—
tion by the spouse of one of its natural parents/
The change 1in this section, which is referred to

by the definitions in Section 1-201 of "child",
"issue"™ and "parent"™, affects, inner alia, the
meaning of Sections 2-102, 2-103, 2-106, 2-302,
2-401, 2-402, 2-403, 2-404 and 2-605. As one
consequence, the child of a deceased father who

has been adopted by the mother®s new spouse does

not cease to be "issue™ of his father and his parents,
and so, under 2-605, would take a devise from one
of his natural, paternal grandparents in favor of
the child"s deceased father who predeceased the
testator. This situation is suggested by In re
Estate of Bissell, 342 N.Y.S. (2d) 718.

The recommended addition of a new section 2-114
dealing with the possibility of double inheritance
where a person establishes relationships to a
decedent through two lines of relatives is attribu—
table, 1in part, to the change recommended in 2-109

Q).

The approval in 1973 by the National Conference

of Commissioners on | liform State Laws of the Uni—
form Parentage Act reflects a change of policy by
the Conference regarding the status of children
born out of wedlock to one which is inconsistent
with 2-109(2) of the Code as approved in 1969. The
new language of 2-109(2) conforms the Uniform Pro—
bate Code to the Uniform Parentage Act. In view of
the fact that eight states have enacted the 1969
version of 2-109(2), the former language is re—
tained, 1in brackets, to indicate that states may,
consistently with enactment of the Uniform Probate
Code, accept either form of approved language.

4.

Add a new section as follows:

Itj. |I- 0 G5

SECTION 2-114. (Persons Related to Decedent Through Two

A person who is related to the decedent through two lines

of relationship is entitled to only a single share based on the

relationship which would entitle hini to the_3arger share.

Comment

This language 1is identical r.o that appearing as
section 2-112 in U.P.C. VJorking Drafts 3 and 4,



and as section 2-110 in Working Draft 5. The
section was dropped because, with adoptions
serving to transplant adopted children from all
natural relationships to full relationship with
adoptive relatives, and inheritance eliminated

as between persons more distantly related than
descendants of a common grandparent, the pros—
pects of double inheritance seemed too remote

to warrant the burden of an extra section. The
changes recommended in 2-109(1) 1increase the
prospects of double inheritance to the point
where the addition of 2-114 seemed desirable. The
section v/ould have potential application in the
not uncommon case where a deceased person®s bro—
ther or sister marries the spouse of the decedent
and adopts a child of the former marriage; it
would block inheritance through two lines if

the adopting parent died thereafter leaving the
child as a natural and adopted grandchild of 1its
grandparents.

5.
X 11.07-*

SECTION 2-202. [Augmented Estate.] The augmented es+%se
means the estate reduced by funeral and administration ex inses,
homestead allowance, family allowances and exemptions, and enforce—
able cl/.ims, to which is added the sum of the following amounts:

() The value of property transferred to anyone other than a
bona fide purchaser by the decedent at any timeduring marriage,
to or for the benefit of any person other than the surviving spouse,
to the extent that the decedent did not receiveadequate and full
consideration in money or money"s worth for the transfer, if the
transfer is of any of the following types:

(1.) any transfer under which the decedent retained at the
time of his death the possession or enjoyment of, or right to
income from, the property;

(i) any transfer to the extent that the decedent retained

at the time of his death a power, either alone or in conjunction



with any other person, to revoke or to consume, 1invade or dispose
of the principal for his own benefit;

(i) any transfer whereby property is held at the time of
decedent"s death by decedent and another with right of survivor—
ship;

(iv) any transfer made to a donee within two years of death
of the decedent to the extent that the aggregate transfers to any
onedonee in either of the years exceed $3,000.00.

Any transfer is excluded if made with the written consent
or joinder of the surviving spouse. Property is valued as of the
decedent™s death except that property given irrevocably to a donee
during lifetime of the decedent is valued as of the date the donee
came into possession or enjoyment if that occurs first. Nothing
herein shall cause to be included in the augmented estate any life
insurance, accident insurance, joint annuity, or pension payable
to a person other than the surviving spouse.

(2) The value of property owned by the surviving spouse at
the decedent®"s death, plus the value of property transferred by
the spouse at any time during marriage to any person other than the
decedent v/hich would have been includible in the spouse®s augmented
estate 1f the surviving spouse had predeceased the decedent to the
extent the owned or transferred property 1is derived from the decedent
by any means other than testate or intestate succession without a
full consideration in money or money"s worth. For purposes of
this subsection:

(1) Property derived from the decedent includes, but is not

limited to, any beneficial interest of the surviving spouse in a



trust created by the decedent during his lifetime, any property
appointed to the spouse by the decedent's exercise of a general

or special power of appointment also exercisable in favor of others
than the spouse, any proceeds of insurance (including accidental
death benefits) on the Ilife of the decedent attributable to premiums
paid by him, any Ilump sum immediately payable and the commuted

value of the proceeds of annuity contracts under which the decedent
was the primary annuitant attributable to premiums paid by him,k the

commuted value of amounts payable after the decedent's death under

any public or private pension, disability compensation, death bene-
fit or retirement plan, exclusive of the Federal Social Security
system, by reason of service performed or disabilities incurred by

the decedent, any property held at the time of decedent's death by
decedent and the surviving spouse with right of survivorship, any
property held by decedent and transferred by contract to the sur-
viving spouse by reason of the decedent's death and the value of the
share of the surviving spouse resulting from rights in community
property in this or any other state formerly owned with the decedent.
Premiums paid by the decedent's employer, his partner, a partnership
of which he was a member, or his creditors, are deemed to have been
paid by the decedent.

(i) Property owned by the spouse at the decedent's death
is valued as of the date of death. Property transferred by the
spouse is valued at the time the transfer became irrevocable, or at
the decedent's death, whichever occurred first. Income earned by
included property prior to the decedent's death is not treated as

property derived from the decedent.



(iin) Property owned by the surviving spouse as of the de—
cedent®"s death, or previously transferred by the surviving spouse,
is presumed to have been derived from the decedent except to the ex—
tent that the surviving spouse establishes that it was derived fronm
another source.

(€©)) For purposes of this section a bona fide purchaser is a
purchaser for value in good faith and without notice of any adverse
claim. Any recorded instrument on which a state documentary fee
is noted pursuant to [insert appropriate reference] 1is prima facie
evidence that the transfer described therein was made to a bona

fide purchaser.
Added Comment

In 1975, the Joint Editorial Board recommended the
addition of reference to bona fide purchaser 1in

(1), "to a donee"™ in (1) (iv) and the addition of
sub-paragraph (3) to the above section to reflect
recommendations evolved in discussions by committees
of the Colorado Bar Association to meet title prob—
lems that had been identified under the Code as
originally enacted. One problem that should be
cured by the amendments arose when real property
experts in Colorado took the position that, since
any transfer might be found to be for less than
"adequate and Tfull consideration in money or money"s
worth,” the language of the original text, all deeds
from married persons had to be joined in by the
spouse, lest the grantor die within two years and
the grantee be subjected to the claim that the value
involved v/as a part of the augmented estate.

7ilso, the Joint Editorial Board in 1975 recommended
the addition in 2-202 (2) (i) of language referring

to property moving to the surviving spouse via joint
and survivorship holdings with the decedent. The
addition would not, 1in all probability, change the
meaning of the subsection, but it would clarify it
in relation to jointly held property which v/ill be
present in a great number of cases.
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SECTION 2-205. [Proceeding for Elective Share; Time Limit.]

(@ The surviving spouse may elect to take his elective share
in the augmented net estate by filing in the Court and mailing or
delivering to the personal representative, a petition fer the eieetive
share within 6 months after the first publication of netiee to
creditors for filing elaims whieh arose before the death of the
deeedent if any, a-petit-ion- for -the elective share within 9
months after the date of death, or within 6 months after the pro—
bate of the decedent®s will, whichever limitation last expires;
provided, however, that non-probate transfers, described in Section
2-202 (), shall not be included within the augmented estate for the
purpose of computing the elective share, if the petition is fTiled
later than 9 months from death.

The Court may extend the time for election as "it sees fit
for cause snown by the surviving spouse before the time for election
has expired.

(b) The surviving spouse shall give notice of the time and
place set for hearing to persons interested in the estate and to the
distributees and recipients of portions of the augmented net estate
whose 1interests will be adversely affected by the taking of the elec—
tive share.

(c) The surviving spouse may withdraw his demand for an elective
share at any time before entry of a final determination by the Court.

(d) After notice and hearing, the Court shall determine the
amount of the elective share and shall order its payment from the

assets of the augmented net estate or by contribution as appears



appropriate under Section 2-207. IT it appears that a fund or
property included in the augmented net estate has not come into
the possession of the personal representative, or has been distribu—
ted by the personal representative, the Court nevertheless shall fix
the liability of any person who has any interest in the fund or
property or who has possession thereof, whether as trustee or other—
wise. The proceeding may be maintained against fewer than all per—
sons against whom relief could be sought, but no person is subject
to contribution in any greater amount than he v/ould have been if
relief had been secured against all persons subject to contribution.

(¢) The order or judgment of the Court may be enforced as
necessary in suit for contribution or payment in other courts of
this state or other jurisdictions.

Commen L

In 1975, the Joint Editorial Board recommended
changes 1in subsection (a) that were designed to
meet a question, arising under the original text,
of whether the right to an elective share was

ever barred in cases of una*.ministered estates.

The new language also has the effect of clearing
included, non-probate transfers to persons other
than the surviving spouse of the lien of any pos—
sible elective share proceeding unless the spouse”s
action is commenced within nine months after

death. This bar on efforts to recapture non-pro—
bate assets for an elective share does not apply to
.probate assets. These assets may be controlled

by a will that may not be offered for probate
until as late as three years from death. As to
these, the limitation ori the surviving spouse-”s
proceeding is six months after the probate.

7.

1Z. il. <?7r
SECTION 2-206. [Effect of Election on Benefits by Will or

Statute.]

(a) The surviving spouse-1}* eieebiort of his elective share

dees net affest the share of- the surviving spouse under the



the surviving spouse also expressly renounces in the petition fO3
an elective share the benefit ef alx or any Of the previsions, if
any prevision is a0 renounced, the property or other benefit whieh
would otherwise have passed to the surviving spouse thereunder 1is

treated, subjeet to contribution under subsection 2-293-{bf, as if

the surviving spouse had predeeeased the testator.

(») A surviving spouse is entitled to homestead allowance,
exempt property and family allowance whether or net he eleets to
take an elective share and whether or not he renounces the benefits
conferred upon him by the will exeept that, if it elearly appears
frem the will that a prevision therein made for the surviving spouse
was intended to be in lieu ef these rights, he is net so entitled
* he does not renounce the provision so made for him in the will.
A surviving spouse 1is entitled to homestead allowance, exempt prop-

>
erty and family allowance whether or not he elects to take an elec—
tive share.
Added Comment
In 1975, the Joint Editorial Board recommended
changes 1in this and the following section that
reverse the position of the original text which
permitted an electing spouse to accept or reject
particular benefits as provided him by the dece-
“dent without reducing the dollar value of his
elective share. The new language in this section,
replacing former 2-206() and (b), does not men—
tion renunciation of transfers which is now dealt
with in 2-207. The remaining content of this
section 1is restricted to a simple statement in—
dicating that the family exemptions described by
Article Il Part 4 may be distributed from the
probate estate without reference to whether an
elective share right 1is asserted, and without

being charged to the electing spouse as a part
of the elective share. In the view of the Board,



deletion of language in the original form
of 2-206(b), deeding with devises that are
intended to be lieu of family exemptions,
does not alter ,de ability of a testator, by
express provision in the will, from putting
a surviving spouse to an election between
accepting the devises provided or accepting

the family exemptions provided by lavi. This
matter is dealt with in 2-401, 2-402, 2-403
and 2-404.

SECTION %;207. [Charging Spouse with Gifts Received; Liability
Of Others For Balance of Elective Share.]

(aQ) In the proceeding far an elective share, property whieh 1is
part or the augmented estate whieh passes er has passed to the sur—
viving spouse by testate or interests succession or ether means and
whieh has not been renounced, including that described in Geetien
2-2G2), is applied first to satisfy the elective share and te reduce
the amount due from other recipients ef portions of the augmented
estate. In the proceeding for an elective share;, values 1included in the
augmented estate which pass or have pansto the surviving spouse, or
which would have passed to the spouse but wore renounced, are applied
first to satisfy the elective share and to reduce any contributions
due from other recipients of transfers included in the augmented estate.
For purposes of this subsection, the electing spouse®s beneficial 1in—
terest in any life estate or in any trust shall be computed as if worth
one half of the total valne of tho propertv cubjoct to the life estate,
or of the trust estate, unless higher or .lower values for these in-
terests are nstablisted by proof .

() Remaining property of t: : augmented estate is so applied
that liability for the balance of she elective share of the surviving

spouse 1is equitably apportioned among the recipients of the augmented



estate in proportion to the value of their interests therein.

©) Only original transferees from, or appointees of, the
decedent and their donees, to the extent the donees have the property
or its proceeds, are subject to the contribution to make up the
elective share of the surviving spouse. A person liable to contri—
bution may choose to give up the property transferred to him or to
pay its value as of the time it is considered in computing the

augmented estate.
Added Comment

In 1975, the Joint Editorial Board recommended
changes 1in section 2-206 and subsection (@) of
this section which have the effect of pro—
tecting a decedent"s plan as far as it pro—
vides values for the surviving spouse. The
spouse is not compelled to accept the benefits
devised by the decedent, but if these benefits
are rejected, the values involved are charged

to the electing spouse as if the devises were
accepted. The second sentence of new subsection
(@) provides a rebuttable presumption of the
value of a life estate or an interest in »a trust,
when this form of benefit is provided for an
electing spouse by the decedent®s plan.

9.
1Z.it. 11*"

SECTION 2-504. [Self-proved Will.] An attested will may at
the time ef its execution or at any subsequent date be made self-
proved, by the acknowledgment thereof by the testator and the af—
fidavits of the witnesses, eaeh made before an effiee authorised
to administer oaths under the laws of this State, and evideneed by
the offieerxs eertifieate, under official seal, attaehed or annexed

to the will in form and eontent substantially as fellows:

THE STATE QP
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We7 j. T QR~ 1T testator and -the witnesses/
respeetively/ whose names are signed te -the attached e? foregoing
instrumeat’ being first duly sweafal de hereby deelare te -the
undersigned authority that the testater signed and exeeuted -the
instrument as has last will and that he had signed willingly or
direeted another to sign fer him7 and that he exeeuted it as his
free aad voluntary aet fer the purposes therein expressed? and that
eaeh ef the witnesses/ in the presenee and hearing ef the testaterv
signed the will as witness and that te the best ef his knowledge
the testater was at that time7 IS er mere years ef age/’/ ef seand

mind and ander ne eenstraint er andae inflaenee.

¥estater
Witness

Witness

Subseribed’ swern te and aeknewledged before me by the testater/

and sabseribed and swern te before me by 7 and ! witnesses/
this day ef- I r
-(Seal)- -(Signed)- .

-(Offieial eapaeity ef effieer)-
@) Any will may be simultaneously executed, attested, and made
self-proved, by the acknowledgment thereof by the testator and the
affidavits of the witnesses, each made before an officer authorized
to administer oaths under the lav/s of the state where execution occurs
and evidenced by the officer®s certificate, under official seal, 1in

form and content substantially as follows:



, the testator, sign my name to
this instrument this day of , 19 , and being first
duly sworn, do hereby declare to the undersigned authority that |1
sign and execute this instrument as my last will and that 1 sign
it willingly (or willingly direct another to sign for me), that 1
execute it as my free and voluntary act for the purposes therein
expressed, and chat | am eighteen years of age or older, of sound

mind, and under no constraint or undue influence.

Testator

We, the
witnesses, sign our names to this instrument, being first duly sworn,
and do hereby declare to the undersigned authority that the testator
signs and executes this Instrument as his last will and that he
signs it willingly (or willingly directs another to sign for him),
and that each of us, in the presence and hearing of lhe testator,
hereby signs this will as witness to the testator®s signing, and that

to the best 01 nis knowledge the testator is eighteen years of age

or cider, of sound mind, and under no constraint or undue influence.
Witness

Witness
The State of
County of
Subscribed, sworn to and acknowledged before me by
the testator and subscribed and sworn to before me by

amdd v/itnesses, this - day of




(Seal) (Signed)

(Official capacity of officer)

() An attested will may at any time subsequent to its
execution be made self-proved by the acknowledgment thereof by
the testator and the affidavits *"f the witnesses, each made before
an officer authorized to administer oaths under the laws of the
state where the acknowledgment occurs and evidenced by the officer ™
certificate, under the official seal, attached or annexed to the will
in form and content substantially as follows;

The State of

County of

We . , and , the testator and the wit—

nesses, respectively, whose names are signed to the attached or fore—
going instrument, being first duly sworn, do hereby declare to the
undersigned authority that the testator signed and exethed the instru—
ment as his last will and that he had signed willingly (or willingly
directed another to sign for him), and that he executed it as his free
and voluntary act for the purposes therein expressed, and that each of
the witnesses, 1in the presence and hearing of the testator, signed the
will as witness and that to the best of his knowledge the testator was

at that time eighteen years of age or older, of sound mind and under no

constraint or undue influence.



Testator

Witness

Witness

Subscribed, sworn to and acknowledged before me by

the testator, and subscribed and sworn to before me by

and

, witnesses, this day of

(Seal)

(Signed)

(Official capacity
Added Comment

The original text of this section directed that
the officer who assisted the execution of a
self-proved will be authorized to act by vir—
tue of the laws of "this State™, thereby re—
stricting this mode of execution to wills of—
fered for probate in the state where they

were executed. Also, the original text
authorized only the addition to an already *
signed and witnessed will, of an acknowledge at
of the testator and affidavits of the wit—
nesses, thereby requiring testator and wit—
nesses to sign twice even though the entire
execution ceremony occurred in the presence

of a notary or other official. In 1975,

the Joint Editorial Board recommended the
substitution of new text that eliminates

these problems.

10.
1  il.eZZcT

SECTION 2-602. [Choice of Law as to Meaning and Effect

Wills.]

of officer)

of

The meaning and legal effect of a disposition in a will

>/

it

/" “fC
shall

'V—

be determined by the local law of a particular state selected by the

testator

in his instrument unless the application of that law

is

contrary to the provisions relating to the elective share described 1in

Part 2 of this Article,

the provisions relating to exempt property



and allowances described in Part 4 of this Article, or any other
public policy of this state otherwise applicable to the disposition.
Added Comment

In 1975, the Joint Editorial Board recommended

the addition of explicit reference to the elective

share described in Article 11, Part 2, and the

exemptions and allowances described in Article 11,

Part 4, as embodying policies of this state which

may not be circumvented by a testator®"s choice of
applicable law.

u

SECTION 2-608. [Nenadempfeien ef Speeifie Devises in Certain
Cases; Sale by Genservater; Unpaid Preeeeds ef Sale, Gendemnafeien
or Insurance.]

Q) If speeifieally devised property is seld by a eenservafeer,
or if a condemnation award er insuranee preeeeds are paid fee a een-
servafeor as a result of eendemnafeien, fire, er easualfey, fehe speeifie
devisee has the right to a general pecuniary devise equal fee fehe nefe
sele priee, the condemnation award, er the insuranee preeeeds. -This
subseetien dees not apply if subsequent fee fehe sale, eendemnafeien, er
casualty, it is adjudicated that the disability ef fehe feeefeafeer has
eeased and fehe testator survives fehe adjudication by one year. The
right ef fehe speeifie devisee under thissubseefeien 1is redueed by any
right he Fas under subseefeien IDbj.

(b) A speeifie devisee has the right fee fehe remaining speeifi-
eally devised property and:

) any balar.ee of the purchase priee (together with any
security interest) owing from, a purchaser to the testator at death
by reason of sale of the property;

(@) any amount ef a condemnationaward f?rthetaking of the

property unpaid at death;



0") any preeeeds unpaid at death en fire er easualty
insuranee en the property; and

) property ewned by testater at his death as a result e8
fereelesure, er obtained in lieu e8 iereelesure, e8 the seeurity
fer a speeifieally devised obligation.

[INONADEMPTION OF SPECIFIC DEVISES IN CERTAIN CASES; UNPAID
PROCEEDS OF SALE, CONDEMNATION OR INSURANCE;
SALE BY CONSERVATOR.]

(A) A specified devisee has the right to the remaining spe-
cifically devised property and;

(1) any balance of the purchase price (together with
any security interest) owing from a purchaser to the testator
fat death by reason of sale of the property,;

(2) any amount of a condemnation award for the taking of
the property unpaid at death

(3) any proceeds unpaid at death on fire or casualty insurance
on the property; and

(4) property owned by testator at his death as a result of
foreclosure, or obtained in Jlieu of foreclosure, of the security
for a specifically devised obligation.

(D) If specifically devised property is sold by a conservator,
or if a condemnation award or insurance proceeds are paid to a con-
servator as a result of condemnation, fire, or casualty, the specific

devisee has the right to a general pecuniary devise equal to the net

sale price, the condemnation award, or the insurance proceeds. This
subsection does not apply if subsequent to the sale, condemnation
or casualty, it is adjudicated that the disability of the testator

has ceased and the testator survives the adjudication by one year.



/
4
The right of the specific devisee, under this subsection 1is reduced
by any right he has under sub ;ection (A) .

Added Comment

In 1975, the Joint Editorial Board recommended

a re-ordering of thf title of this section and

a reversal of the original order of the sub—
sections. This recommendation was designed to
correct an unintended interpretation of the
section to the effect that all of the events
described in subsections (@) and (b) had rele—
vance only when the testator was under a con-—
servatorship. The original intent of the
section, made more apparent by this re-ordering,
was to prevent ademption in all cases involving
sale, condemnation or destruction of specifically
devised assets where testator®"s death occurred
before the proceeds of the sale, condemnation or
any insurance, had been paid to the testator.

12.
13.11.VX7
SECTION 2-611. [Construction of Generic Terms to Accord with
Relationships as Defined for Intestate Succession.] Halfbloods,
adopted persons and persons born out of wedlock are included in class
gift terminology and terms of relationship in accordance with rules
for determining relationships for purposes of intestate succession.
But a person born out of wedleek is not treated as the ehild es the
father unless the person is epeniy and notoriously so treated by
the father. [But a person born out of wedlock is not treated as
the child of the father unless the person is openly and notoriously
so treated by the father.]
Added Comment

In 1975, the Joint Editorial Board recommended

that the section end with the words, "of intestate

succession.”™, 1in order to align the section with

the Uniform Parentage Act of 1973. The Board

also recommended retention, as a bracketed alterna—

tive form for states that do not enact the Uniform
Parentage Act, of the language of the 1969 text
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beginning with "but a person born out of wedlock"™,
and continuing through to the end of the original

section.
[Change #31 affects Section 2-801. It appears at page 39, infra.]
) *//, 13.
SECTION 2-802. [Effect of Divorce, Annulment, and Decree of .
_ § i
Separation.] 7

(@ A person who is divorced from the decedent or whose marriage
to the decedent has been annulled is not a surviving spouse unless,
by virtue of a subsequent marriage, he 1is married to the decedent at
the time of death. A decree of separation which does not terminate
the status of husband and wife is not a divorce for purposes of
this section.

(b) For purposes of Parts 1, 2, 3 & 4 of this Article, and
of Section 3-203, a surviving spouse does not include:

D) aperson who obtains or consents to a final decree or
judgment of divorce from the decedent or an annulment oftheir
marriage, which decree or judgment is not recognized,as valid in
this ~tate, unless they subsequently participate iIn a marriage
ceremony purporting to marry each to the other, or subsequently
live together as man and wife;

(2) a person who, following a decree or judgment of divorce
or annulment obtained by the decedent, participates in a marriage
ceremony with a third person; or

©)) aperson who was a party to a valid proceedingconcluded
by an order purporting to terminate all marital propertyrights.

Added Comment
In 1975, the Joint Editorial Board recoiunended

the addition, 1in the preliminary statement of
subsection (b), of explicit reference to Section
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3-203 which controls priorities for appoint—
ment as personal representative.

b .IKP= “e !

SECTION 3-106. [Proceedings Within the Jurisdiction of Court;
Service; Jurisdiction Over Persons.] In proceedings within the
exclusive jurisdiction of the Court where notice is required by
this Code or by rule, and in proceedings to construe probated wills
or determine heirs which concern estates that have not been and
cannot now be opened for administration, interested persons may be
bound oy the orders of the Court in respect to property in or sub-—
ject to the laws of this state by notice in conformity with Section
1-401. An order 1is binding as to all who are given notice of the
proceeding though less than all interested persons are notified.

Added Comment

The Joint Editorial Board, 1in 1975, recommended
the addition after "rule™, of the language”™ "and
in proceedings to construe probated wills or
determine heirs which concern estates that have
not been and cannot now be opened for administra—
tion." This addition, coupled with the exceptions
to the limitations provisions in 3-108 that per—
mit proceedings to construe wills and to de—
termine heirs of intestates to be commenced more
than three years sfter death, clarifies the pur—
pose of the draftsmen to offer a probate pro—
ceeding to aid the determination of rights of
inheritance of estates that were not opened for

e administration within the time permitted by sec—
tion 3-108.

15.

SECTION 3-301. [Informal Probate or Appointment Proceedings;

Application; Contents.]

() Applications for informal probate or informal appointment

shall Dbe directed to the Registrar, and verified by the applicant to
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be accurate and complete to the best of his knowledge and belief
as to the following information:

(1) Every application for informal probate of a will or for
informal appointment of a personal representative, other than a
special or successor representative, shall contain the following:

(1) a statement of the interest of the applicant;

(ii) the name, and date of death of the decedent, his age,
and the county and state of his domicile at the time of death, and
the names and addresses of the spouse, children, heirs and devisees
and the ages of any who are minors so far as known or ascertainable
with reasonable diligence by the applicant;

(iin) if the decedent was not domiciled in the state at the
time of his death, a statement showing venue;

(iv) a statement identifying and indicating the address of
any personal representative of the decedent appointed in this state
or elsewhere whose appointment has not been terminated;

(v) a statement indicating whether the applicant has received
a demand for notice, or is aware of any demand for notice of any
probate or appointment proceeding concerning the decedent that may
have been filed in this state or elsewhere.

(vi) that the time limit for informal probate or appointment
as provided in this Article has not expired either because 3 years e
or less have passed since the decedent®s death, or, if more than 3
years from death have passed, that circumstances as described by
Section 3-108 authorizing tardy probate or appointment have occurred.

(2) An application for informal probate of a will shall state

the following in addition to the statements required by (1):



(1) that the original of the decedent ™ last will is in the
possession of the court, or accompanies the application, or that
an authenticated copy of a will probated in another jurisdiction ac—
companies the application;

(i) that the applicant, to the best of his knowledge, believes
the will to have been validly executed;

(iin) that after the exercise of reasonable diligence, the
applicant is unaware of any instrument revoking the will, and that
the applicant believes that the instrument which is the subject of
the application is the decedent®s last will.

livl that the time iimit for informal probate or appointment
aa provided in this Article has not expired either because 3 years
or leas have passed ainee the deeedentAa death- or- if more than 3
years from death have passed- that eireumatancea aa described by
Section 3-106 authorising tardy probate or appointment have occurred.

>
[Recast as (vi) in (1) above.]

(3 An application for informal appointment of a personal
representative to administer an estate under a will shall describe
the will by date of execution and state the time and place of pro—
bate or the pending application or petition for probate. The ap-—
plication for appointment shall adopt the statements 1in the applica-
tian or petition for probate and state the name, address and priority
for appointment of the person whose appointment is sought.

(4) An application for informal appointment of an administrator
in intestacy shall state in addition to the statements required b¥
1):

() that after the exercise of reasonable diligence, the

applicant is unaware of any unrevoked testamentary instrument relating



to property having a situs in this state under Section 1-301, or,

a statement why any such instrument of which he may be aware 1is not

being probated;

(n) the priority of the person whose appointment is sought and

the names of any other persons having a prior or equal right to



the appointment under Section 3-203.

(5) An application for appointment of a personal representa—
tive to succeed a personal representative appointed under a different
testacy status shall refer to the order in the most recent testacy
proceeding, state the name and address of the person whose appoint—
ment is sougnt and of the person whose appointment will be terminated,
if the application is granted, and describe the priority of the ap—
plicant.

(6) An application for appointment of a personal representa—
tive to succeed a personal representative who has tendered a resigna-—
tion as provided in Section 3-610(c), or whose appointment has been
terminated by death or removal, shall adopt the statements 1in the
application or petition which led to the appointment of the person
being succeeded except as specifically changed or corrected, state
the name and address of the person who seeks appointment as succes-
sor, and describe the priority of the applicant.

(b By verifying an application for informal probate, or
informal appointment, the applicant submits personally to the juris-—
diction of the court in any proceeding for relief from fraud relating
to the application, or for perjury, that may be instituted against
him.

Added Comment

In 1975, the Joint Editorial Board recommended
the addition of sub-section (b) to reflect an
improvement accomplished in the first enact—
ment in ldaho. The addition, which is a form
of long-arm provision that affects everyone who
acts as an applicant in informal proceedings,

in conjunction with 1-106 provides a remedy in

the court of probate against anyone who might
make known misstatements 1in an application.



The addition is not needed in the case of an
applicant who becomes a personal representa-

tive as a result of his application, for the
implied consent provided in 3-602 would cover

the matter. Also, the requirement that the
applicant state that time limits on informal
probate and appointment have not run, formerly
appearing as (iv) under (2) was expanded to refer
to informal appointment and moved into (1). Cor—
recting an oversight in the original text, this
change coordinates the statements required in an
application with the limitations provisions of
section 3-108.

16 «
SECTION 3-306. [Informal Probate; Notice Requirements.]
[*1 The moving party must give notice as described by Section
1-401 of his application for informal probate (1) to any person demarding
it pursuant to Section 3-204; and (2) to any personal representative of
the decedent whose appointment has not been terminated. No other notice
of informal probate is required.
[ (b If an informal probate is granted, within 30 days the
applicant shall give written information of the probate to the heirs
and devisees. The information shall include the name and address of the
applicant, the name and location of the court granting the informal pro—
bate, and the date of the probate. The informal-" n jhall be delivered
or sent by ordinary mail to each of the heirs and devisees whose address
is reasonably available to the applicant. No duty to give information is
incurred if a personal representative 1is appointed who is required to
give the written information required by 3-705. An applicant®s failure
to give information as required by this section is a breach of his duty
to the heirs and devisees but does not affect the validity of the probate.]
* This paragraph becomes (a) if the optional (b) is accepted.
Added Comment
In 1975, the Joint Editorial Board recommended
the addition, as a bracketed, optional pro—
vision, of subsection (b). The recommenda—
tion was derived from a provision added to the

Code in ldaho at the time of original enactment.
The Board viewed the addition as interesting,



to the attention of enacting £tates as an op—
tional addition. The Board views the informa—
tional notice required by section 3-705 to be
of more importance in preventing injustices
under the Code, because the opening of an
estate via appointment of a personal repre—
sentative instantly gives the estate repre—
sentative powers over estate assets that can

be used wrongfully and to the possible detri—

ment of interested persons. Hence, the 3-705
duty is a part cf the recommended Code, rather
than a bracketed, optional provision. By con—

trast, the informal probate of a will that is
not accompanied or followed by appointment of
a personal representative only serves to shift
the burden of making the next move to disin—
terested heirs who, inter alia, may initiate a
3-401 formal testacy proceeding to contest the
will at any time within the limitations pre—
scribed by section 3-108.

SECTION 3-706. [Duty of Personal Representative; Inventory
and Appraisement.] Within 3 months after his appointment, a per —
sonal representative, who is not a special administrator or a sue-
cessor to another representative who has previously discharged this
duty, shall prepare and file or mail an inventory of property owned
by the decedent at the time of his death, listing it with reasonable
detail, and indicating as to each listed item, its fair market value
as of the date of the decedent®"s death, and the type and amount of
any encumbrance that may exist with reference to any itenm.

Thg personal representative shall send a copy of the inventory
to interested persons who request it er he may file the original
ef the inventory with the eeurt. He ma"y also file the original of
the inventory with the court.

Added Comment

n 1975, the Joint Editorial Board recommended
elimination of the word "or" that



separated the language dealing with the duty
to send a copy of the inventory to interested
persons requesting it, from the final part

of the paragraph dealing with filing of the
original. The purpose of the change was to
prevent a literal interpretation of the ori—
ginal text that would have permitted a per—
sonal representative who filed the original
inventory with the court to avoid compliance
with requests for copies from interested per—

sons .
18.
)'5-1to. VOT-T
SECTION 3-802. [Statutes of Limitations.] Unless an estate

is insolvent the personal representative, with the consent of all
successors whose interests would be affected may waive any de—
fense of limitations available to the estate. IT the defense is not
waived, no claim which was barred by any statute of limitations at
the time of the decedent®s death shall be allowed or paid. The
running of any statute of limitations measured from some other event
than death and advertisement for claims against a decedent is sus—
pended during the 4 months following the decedent®"s death but re—
sumes thereafter as to claims not barred pursuant to the sections
which follow. For purposes of any statute of limitations, the pro—
per presentation of a claim under Section 3-804 1is equivalent to
commencement of a proceeding on the claim.
Added Comment

In 1975, the Joint Editorial Board recommended

a change that makes it clear that only those

successors who would be affected thereby, must

agree to a waiver of a defense of limitations

available to an estate. As the original text

stood, the section appeared to require the

consent of "all successors,”™ even though this

would include some who, under the rules of

abatement, could not possibly be affected by
allowance and payment of the claim in question.

- 28 -



v @I 70
SECTION 3-805. [Classification of Claims.]

() IT the applicable assets of the estate are insufficient

tc pay all claims in full, the personal representative shall make

payment in the following order:

(1) costs and expenses of administration;

(2) reasonable funeral expenses and reasonable and neeessary
medieal and hospital expenses ef the last illness of the deeedent,
including compensation of persons attending him;

(3 debts end taxes with preference under federal law of
the laws of this state;

J (@) all other elaims.

(2) reasonable funeral expenses;

(3) debts and taxes with preference under federal law;

(4) reasonable and necessary medical and hospital expenses
of the last illness of the decedent, including compensation of
persons attending him;

(5) debts and taxes with preference under other laws of this
state;

(6) all other clainms.

(). No preference shall be given in the payment of any claim
over any other claim of the same class, and a claim due and payable
shall not be entitled to a preference over claims not due.

Comment
In 1975, the Joint Editorial Board recommended
the separation of funeral expenses from the
items now accorded fourth priority. Under

federal law, funeral expenses, but not debts
incurred by the decedent can be given priority



over claims of the United States.

20.
IS. |
SECTION 3-814. [Encumbered Assets.] IT any assets of the

* _ 5 [

estate are encumbered by mortgage, ledge, lien, or other securit
La -¥ s gag p g ¢ y

interest, the personal representativemaypay theencumbrance or any

part thereof, renew orextend anyobligationsecured by theencum-
I ¥ -V

brance .or convey or transfer the assets to the creditor in satisfac—

tion/?of his lien, in whole or in part, whether or not the holder of

/the encumbrance has filed presented a claim, if it appears to be
for the best interest of the estate. Payment of an encumbrance

increase the share of the distributee entitled to the en-
Nt ol
cumbered assets unless the distributee

does not
is entitled to exoneration.

Added Comment

In 1975, the Joint Editorial Board recommended

substitution of the word "presented"”, 1in the
first sentence, for the word "filed"™ in the
original text. The change aligns this section

with Section 3-804 which describes several
methods, 1including mailing or delivery to the
personal representative, as methods of pro—
tecting a claim against non-claim provisions of

the Code.
21.
U, S/r0
SECTION 3-910. [Purchasers from Distributees Protected.]

If property distributed in kind or a security interest therein 1is

acquired for value by a purchaser from or lender to fer value frenm

a distributee who has received an instrument or deed of distribu—

tion from the personal representative, or is so acquired by a pur—

chaser from or lender to a transferee from such distributee, the

purchaser or lender takes title free of any elaims ef fehe estate

rights of any interested person in the estate and incurs no personal
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liability to the estate, or to any interested person, whether or not
the distribution vas proper or supported by court order and whether
or not the authority of the personal representative was terminated
prior to execution of the instrument or deed. This section protects
a purchaser from or lender to a distributee who, as personal repre—
sentative, has executed a deed of distribution to himself, as well
as apurchaser from or lender to any other distributee or his trans—
feree. To be protected under this provision, a purchaser orlender
need not inquire whether a personalrepresentative acted properly
iii making the distribution in kind, even if the personal representa—
tive and the distributee are the same person, or whether the authority
of the personal representative had terminated prior to the distribu—
tion. Any recorded instrument described in this section on which a
state documentary fee is noted pursuant to [insert appropriate reference]
shall be prima facie evidence that such transfer was made for value.
Added Comment

In 1975, the Joint Editorial Board recommended

additions that strengthen the protection ex—

tended by this section to bona fide purchasers

from distributees. The additional language was

derived from recommendations evolved with re—

spect to the Colorado version of the Code by

probate and title authorities who agreed on

language to relieve title assurers of doubts
they had identified in relation to some cases.

SECTION 3-1004. [Liability of Distributees to Claimants.] After
assets of an estate have been distributed and subject to Section 3-1006,
an undischarged claim not barred may be prosecuted in a proceeding
against one or more distributees. No distributee shall be liable to

claimants for amounts received as exempt property, homestead or family



allowances, or for amounts in excess of the value of his distribution
as of the time of distribution. As between distributees, each shall
bear the cost of satisfaction of unbarred claims as if the claim had
been satisfied in the course of administration. Any distributee who
shall have failed to notify other distributees of the demand made upon
him by the claimant in sufficient time to permit them to join in any
proceeding in which the claim was asserted against him loses his right
cf contribution against other distributees.
Added Comment

In 1975, the Joint Editorial Board recommended

the addition , after "claimants for amounts"”

in the second sentence, of "received as exempt

property, homestead or family allowances, or

for amounts...”™ The purpose of the addition

was to prevent unpaid creditors of a decedent

from attempting to enforce their claims against

a spouse or child who had received a distribu—

tion of exempt values.
C. , -

n.7. i.acr
SECTION 4-301. [Jurisdiction by Act of Foreign Personal Rep-—

resentative.] A foreign personal representative submits himself
personally to the jurisdiction of the Courts of this s-ate in any pro—
ceeding relating to the estate by (1) filing authenticated copies of
his appointment as provided in Section 4-204, (2) receiving payment
of money or taking delivery of personal property under Section 4-201,
or (3) doing any act as a personal representative in this state which
would have given the state jurisdiction over him as an individual.
Jurisdiction under (2) is limited to the money or value of personal
property collected.

Added Comment

In 1975, the Joint Editorial Board recommended
substitution of the word "personally™ for



"himself"™, in the preliminary language of the
ryfirst sentence. Also, language restricting
the submission to jurisdiction to cases in—
volving the estate was added in 1975.
\ 24.
v 13At. 0'bZ
SECTION 5-202. [Testamentary Appointment of Guardian of
Minor.] The parent of a minor may appoint by will a guardian of an
unmarried minor. Subject to the right of the minor under Section
5-203, a testamentary appointment becomes effective upon filing the
guardian®s acceptance in the Court in which the will 1is probated,
if before acceptance, both parents are dead or the surviving parent
is adjudged incapacitated. IT both parents are dead, an effective
appointment by the parent who died later has priority. This state
recognizes a testamentary appointment effected by filing the guard—
ian®s acceptance under a will probated in another state which is the
testator®s domicile. Upon acceptance of appointment, written notice
L
of acceptance must be given by the guardian to the minor and to the
person having his care, or to his nearest adult relation.
Comment
In 1975, the Joint Editorial Board recommended
the addition of the last sentence to adopt

a safeguard suggested by the first enactment
of the Code in ldaho.

mY\v
£3 25.

NvV <=\1 iV-tfe.oMO

SECTION 5-203. [Objection by Minor of Fourteen or Older to
Testamentary Appointment.] A minor of 14 or more years may prevent
an appointment of his testamentary guardian from becoming effective,
or may cause a previously accepted appointment to terminate, by filing

with the Court in v/hich the will is probated a written objection to

the appointment before it is accepted or within 30 days after notice



of .its acceptance. An objection ma.y be withdrawn. An objection
does not preclude appointment by the Court in a proper proceeding
of the testamentary nominee, or any other suitable person.
Comment

In 1975, the Joint Editorial Board recommended

the addition of the words "notice of" in the

first sentence, to relate the section to notice

requirements then being added to section

5-202.

26.

SECTION 5-306. [Termination of Guardianship for Incapacitated
Person.] The authority and responsibility of a guardian for an in—
capacitated person terminates_upon death of the guardian or ward,
the determination of incapaciéy of the guardian, or upon removal or
resignation as provided in Section 5-306. Testamentary appointment
under an informally probated will terminates if the will is later
denied probate in a formal proceeding. Termination does not affect

< >
his Iliability for prior acts nor his obligation to account for funds

land assets of his ward.
Comment

In 1975, the Joint Editorial Board recommended
the addition of the last sentence. The addition
makes explicit that termination of a guardian®s
authority/like termination of the authority -~

of a personal representative as described by
Section 3-608, has no effect on the guardian®s
liability for prior acts or on his liability

to account.

27.
/3.%(>.300
SECTION 5-428. [Claims Arainst Protected Person; Enforcement.]
(@ A conservator must pay from the estate all just claims

against the estate and against the protected person arising before

or after the conservatorship upon their presentation and allowance.
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A claim may be presented by either of the following methods: (@)
the claimant may deliver or mail to the conservator a written state—
ment of the claim indicating its basis, the name and address of the
claimant and the amount claimed; (2) the claimant may file a written
statement of the claim, 1in the form prescribed by rule, with the
clerk of Court and deliver or mail a copy of the statement to the
conservator. A claim is deemed presented on the first to occur of
receipt of the written statement of claim by the conservator, or
the filing of the claim with the court. A presented claim is allowed
if it is not disallowed by written statement mailed by the conserva—
tor to the claimant within 60 days after its presentation. The pre—
sentation of a claim tolls any statute of limitation relating to
the r.laim until thirty days after its disallowance.

(b) A claimant whose claim has not been paid may petition
the Court for determination of his claim at any timq before it is
barred by the applicable statute of limitation, and, upon due proof,
procure an order for its allowance and payment from the estate. If
a proceeding is pending against a protected person at the time of
appointment of a conservator or is initiated against the protected
person thereafter, the moving party must give notice of the proceeding
to the conservator if the outcome is to constitute a claim against
the estate.

(©) IfT it appears that the estate in conservatorship is likely
to be exhausted before all existing claims are paid, preference 1is
to be given to prior claims for the care, maintenance and education
of the protected person or his dependents and existing claims for ex—

penses of administration.

»



Comment
In 1975, the Joint Editorial Board recommended
the addition of the third sentence in (a) 1in
order to provide a definition of the time when
a claim is deemed presented.
28.
1*1.7

SECTION 5-432. [New section] [Foreign Conservator; Proof
of Authority; Bond; Powers] |If no local conservator has been ap-—
pointed and no petition In a protective proceeding is pending 1in
this state, a domiciliary foreign conservator may file with a Court
in this State in a [county] in which property belonging to the
protected person is located, authenticated copies of his appointment
and of any official bond he has given- Thereafter, he may exercise
as to assets in this state all powers of a local conservator and may
maintain actions and proceedings in this state subject to any con-—
ditions imposed upon non-resident parties generally.

Comment
This section, approved following recommendation
in 1975 of the Joint Editorial Board, extends
concepts described in Article IV, Part 2 for
personal representatives, to conservators.
The recommendation v/as suggested by an addition
to the ldaho Probate Code at the time of its
enactment in 1971.

29.

- \2.21.010

SECTION 6-104. [Right of Survivorship.]

(@) Sums remaining on deposit at the death of a party to a
joint account belong to the surviving party or parties as against the
estate of the decedent unless there is clear and convincing evidence
of a different intention at the time the account is created. If

there are tv/o or more surviving parties, their respective ownerships

during lifetime shall be 1in proportion to their previous ownership



interests under Section 6-103 augmented by an equal share for each
survivor of any interest the decedent may have owned in the account
immediately before his death; and the right of survivorship con—
tinues between the surviving parties.

) if the aeeeunt is a PtOtBt account, en death of the ori—
ginal payee or of the survivor of two or more original payees, any
sums remaining on deposit belong to the PtOtBt payee or payees 1if
surviving, er to the survivor of them if one or more die before the
origi*® tl payee; if two or more PtOtBt payees survive, there is no
rigfc ef survivorship in event of death of a PtOtBt payee thereafter
unless the terms of the aeeount er deposit agreement expressly pro—
vide for survivorship between them.

((0))] if the account is a P.0.D. account,

(1) on death of one of two or more original payees the rights
to any sums remaining on deposit are governed by subsection (a) of
this section.

(2) on death of the sole original payee or of the survivor
of two or more original payees, any sums remaining on deposit belong
to the P.0.D. payee or payees if surviving, or to the survivor of
them if one or more die before the original payee; if two or more
P.0.D. payees survive, there is no right of survivorship in the
event of death of a P.0.D. payee thereafter unless the terms of the
account or deposit agreement expressly provide for survivorship be—
tween them.

(e) if the account la a tra3t aeeeunt, en death ef the trustee
er the survivor ef twe er mere trustees, any sums remaining en deposit

belong te the person or persons named as benefieiaries if surviving,
|
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0w te the survive* e* them if eue er mere die feefere the trusteel
unless there ie elear aud eeuvineing evidence ef a eentrary intent?
if twe er mere feenefieiaries s«rvive7 there is rqgq right ef survivor—
ship in event ef death ef any henefieiary thereafter unless the terms
ef the aeeeunt Ca? degesit agreement eHgressly provide fer survivor —
ship between them-r

©) IfT the account is a trust account,

(1) on death of one of two or more trustees, the rights to any
sums remaining on depositare governed by subsection (a) of this section.
(2) On death of the sole trustee or the survivor of two or
more trustees, anysums remaining on deposit belong to the person or

persons named as beneficiaries, 1if surviving, or to the survivor

of them if one or more die before the trustee, unless there is clear
evidence of a contrary intent; if two or more beneficiaries sur—
vive, there is no right of survivorship in event of death of any
beneficiary thereafter unless the terms of the account*oﬁ:deposit
agreement expressly provide for survivorship between them.

(d In other cases, the death of any party to a multiple-party
account has no effect on beneficial ownership of the account other
than to transfer the rights of the decedent as part of his estate.

() A right of survivorship arising from the express terms of
the account or under this section, a beneficiary designation in a
trust account, or a P.0.D. payee designation, cannot be changed by
will.

Added Comment
In 1975, the Joint Editorial Board recommended

expansion of subsections (b) and (¢) so that
the subsections now deal explicitly with cases
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involving multiple original payees in P.0.D. ac—
counts, and multiple trustees in trust accounts.
These changes were conceived to clarify, rather
than to change, the text.
30.
13.31. i?30

SECTION 6-106. [Accounts and Transfers Nontestamentary.] Any
transfers resulting from the application of Section 6-104 are ef—
fective by reason of the account contracts involved and this statute
and are not to be considered as testamentary or subject to Articles
1-1V of this Code, except as provided in sections 2-201 through
2-207, and except as a consequence of, and to the extent directed
by, 6-107.

Added Comment
The closing reference to Article 11, Part 2,
and to 6-107 was added in 1975 at the recom—
mendation of the Joint Editorial Board to clarify
the intention of the original text.
31.
13. D-7-0o)"

SECTION 2-801. [Renunciation of Succession.]

(@) A person -for his persenai representative-)- or the re—
presentative of an incapacitated or protected person, who 1is an heir,
devisee, person succeeding to a renounced interest, beneficiary under
a testamentary instrument, or person designated te take pursuant te
appointee under a power of appointment exercised by a testamentary
instrument, may renounce in whole or 1in part the right of succession
to any property or interest therein, including a future interest, by
filing a written instrument within the time and at the plaee herein—
after provided renunciation under this Act. The right to renounce
does not survive the death of the person having it. The instrument

shall (1) describe the property er part thereof or interest therein

renounced, -firH- be signtd by the person renouncing and {ii1-) deelare



the jfeneeeiatien and the extent thereefr (2 ) declare the renuncia—

tion and extent thereof,

and (3 ) be signed by the person renouncing.

Comment

Who May Disclaim: At common law it was fettled that the taker of prop-

erty under a will had the right to accept or reiect a legacy or devise (per

Ab ott, C.J. in Townsor. V. Tickell, ~ B &,A|d 3

36, 106 Eng. Rep 575, 5 6&.

The same rule prevails ill the United States (peter V. peter, 343 111 49
175 NE 846 (1931), 75 ALR 890). It is said that no one can make another
an owner of an estate against his consentb dewsmgzn to him. See, for exam-

pIe, People V. Flancgan, 331 111203,162 NE 848, (1

8) 60 ALR 305:

"The law i3 clear that a legatee nr devisee is under no obligation to

accept a testamentary gift ... and he may renounce the gift,

y which

act the estate will descend to the heir or pass in some other direction

i under the will..

Under the rule permitting the disclaimer of testate successions, the dis-

claimed interest related hac

to the date of the testator’s death so that the

interest did not vest in the grantee but remained in the original owner os if
the will had never been executed (people V. I'tanagen, SUPTa).

Unlike the devisee or legatee, an heir had no common law power to prevent
passage of title to himself by disclaimer. "An heir at law is the only person
In whom the law of England vests property, whether he will or not,”declares
Williams on Real Property, and adds, “No disclaimer that he may make will
have any effect, though, of course, he"m(fw as soon as he pleases dispose of

the property by ordinary conveyance. . D
75 [Zd Ain. Ed. 1657). See also 6 Page on Wills [Bowe-Pnrker Revision

Section 49.1))

illiams on Law of Real Propert{

_Tho difference between testate and intestate successions in respect tc the
right to disclaim, has produced a number of illogical and undesirable con-
sequences, An heir who sought to reject his inheritance was subjected to the
Federal gift tax on tho theory that since he could not prevent the passage of

title to himself, any act done to rid himself of the interest necessarily involved
a transfer subject to gift tax I|ab|I|tg [Hardcnberg V. co.n’r; 198 F.2d 63 (8th

Cir.) cert, denied. 344 U.S. 863, (1

52) offg 17 T.C. 155 (1951); Maxwell V.

comr, 17 T.C. 1589 (1952). See Lauritzcn, Only God Can Make an Heir,

48 MYL Rev. 568; Annotation 170 ALR 435], On the other hand, n Ie%atee
or devisee who rejected a legacy or devise under the will incurred no suc

tux

consequences gDrown V. Routcahn, 63 F. 2d 914 (6th Cir.) cert, denied, 290

U.S. 641 (1933)].

Section 1 places an heir on the same basis as a devisee or legatee and
Prowdes that ho and others upon whom successions may devolve, have the

with t

ull riﬁht ‘0 disclaim in whole or in part the passage of property to them,
e same legal consequences applying in all such cases.

Successive disclaimers are permitted by the express inclusion of "person
succeeding to n disclaimed interest" among those who may disclaim.

Beneficiary. The term beneficiary is use

in a broad sense to include any

Feraon entitled, but for his disclaimer, to possess or enjoy an equitable or
egal interest, present or future, in the property or interest, incluu..g n
ower to consume, appoint, or apply it for any purpose or to enforce tho

ransfer in any respect.

Section 1 extends the right « disclaim to the representative of an in-
capacitated or protected person. This accords with the general rule that tho
probate or surrogate court in the exercise of its traditional jurisdiction over
the person and estate of a minor or incompetent may authorize or direct

m the é;uardlan, conservator or committee to exercise the right on behalf of his

war
141N E. 209 (1923).

when it is in the ward’s interest to do s0. pavis V. Mather, 309 III. 284,



?he writing specified in -fa> must be filed within

_On the other hand, absent a statute, the general rule is that the (iﬂhtjo
disclaim is personal to the person entitled to exercise it, and dies with him
in the absence of fraud or concealment or conflict of interest of hi3 representa
tive, even though the time within which the right might have been utilized
hasnot expired and even though he may be incompetent. Rock Island Bank &
Trust Co. V. First Nat. Bank of Rock Island, 2G |ll.2d 47, 185.N.E.2d 890,
(19G2), 3 ALR 3d 114. Section 1 adopts this ﬁomnon by stating that the
right to disclaim does not survive the death of the person having it.

he Act makes no provision heve or elsewhere, for an extension of time
to disclaim or other relief i.om a strict observance of the statutory require-
ments for disclaimer and the time limitations for expressing the right of
disclaimer applies to persons under dlsabll|t¥_ as well as to others.

What May be Disclaimed: Section i'kpecifies that the "succession” to any
property, real or personal or interest therein, may be disclaimed, and it is
Immaterial whether it derives by way ol will, intestacy, exercise of a power
of appointment or disclaimer. It would include tho right to renounce any
survivorship interest in the community in a community property state. Cf
u.s. V. mitchell, 403 U.S. 190, (1971), rev’g 430 F.2d (5th Cir. 1970), aff’g 51
T.C. 641 (1969). _ o ,

Future Interests: Section 1 contemplates the disclaimer of future interests
by reference to "beneficiary under a testamentary instrument" and "ap-
pointee under a power of appointment” The time for making such a
disclaimer is dealt with_in Section 2. o ,
~ Partial Disclaimer: The status of partial disclaimers has been uncertain
in- many stab j. The result has often turned on whether tho giftis "severable”
or constitutes a "single, aggregate” gift [o1gesby V. Springfield Marine Bank,

395 111 37, 69 N.E.2d 269 (1946); Brown V. Routzahn, supra]. Section 1
makes it clear that a partial, as well as a total, disclaimer is permitted.

Discretionary administrative and investment powers under a trust have
teen held to constitute a "severable” interest and subject to gartlal dis-
claimer. Estate of Harry C. Jaecker, 58 T.C. 1_66, CCH Dec. 31,356 (1972).

Method of Disclaiming: In many states no satisfactory case law has existed
as to the form and manner of makln%dlsclalmers of devises or legacies under
wills. See Annotation 93 ALR2d 8 — What Constitutes or Establishes
Beneficiary’s Acceptance of Renunciation of Bequest or Deviso. Because
certainty of titles and the expeditious administration of estates makes
definiteness desirable in this area, Section 1'requires a disclaimer to (i)
describe tho properly or interest disclaimed; (ii) declare the disclaimer and
tho extent thereof; and (iii) bo signed by tho disclaimant. *

reéx

months after the death of the deeedent orlthe donee of the power,

or ifthe taker of the property

iater than

-£6} months afeer the

terest is finaiiy ascertained. 5he writing mast be fiied

of the eewnty where proceedings

are pending,

or where they weald be pending if commenced.

event by whieh the taker er

is not then finaiiy ascertained not

the In—

eoneerning the deeedentAs estate

A eopy

ef the writing aise shaii be maiied te the persenai representative

of the deeedent.

-fcy- Unless the deeedent er denee ef ehe power has otherwise

indicated by his wiii, the interest renounced, and any fature

whieh is to take effeet

in possession er Qngeyment at or after the

termination of the interest renounced, passes as if the person re-

in the Geart

interest



() (D) An injcrument renouncing a present interest shall be
filed not later than [6] months after the death of the decedent or
the donee of the power.

(2) An instrument renouncing a future interest shall be
filed not later than [6] months after the event that determines that
the taker of the property or interest is finally ascertained and his
interest indefeasibly vested.

(3 ) The renunciation shall be filed in the [probate] court
of the county in which proceedings have been commenced for the ad-—

ministration of the estate of the deceased owner or deceased donee of
the power or, if they have not been commenced, in which they could

be commenced. A copy of the renunciation shall be delivered in per—
son or mailed by registered or certified mail to any personal re—
presentative, or other fiduciary of the decedent or donee of the
power. If real property or an interest therein is renounced, a copy
of the renunciation may be recorded in the office pf the [Recorder

of Deeds] of the county in which the real estate is situated.*

*If Torrens system is in effect, add provisions to comply with local

law.

Comment

Time for Making Disclaimer: At common law, no specific limo evolved
within which disclaimer had to he made. The only reguwement wns that it
ho within a “reasonable” time (in re wilson’s Estate, 298 NY 398, 83 NE2d
852 (19-19); Ewing v. Rountree, 228 F.Supp. 137 (D.C. Tenn 1961). As n
result, divergent holdings were reached by tho courts (Brown V. Ioutza'in
63 F. 2d 914, (6th c_._r.?, cert, denied, 290 U.S. 611 (1933). Section 2 fixes
n definite ‘ime for filing of disclaimers. This approach follow tho pattern
of the Federal estato tax law which prescribed tho time for filing estate tax
returns in terms of tho decedent’s deoth. The time allowed should overlast
tho time for filing claims and contesting tho will and enable the executor or
administrator to know with certainty who the takers of the estato will be




((9) (O An instrument renouncing a present interest shall be
filed not later than [6] months after the death of the decedent or
the donee of the power.

(2) An instrument renouncing a lture interest shall be
filed not later than [6] months after the event that determines that
the taker of the property or interest is finally ascertained and his
interest indefeasibly vested.

(3 ) The renunciation shall be filed in the [probate] court
of the county 1in which proceedings have been commenced for the ad-—

ministration of the estate of the deceased owner or deceased donee of
the power or, if they have not been commenced, in which they could

be commenced. A copy of the renunciation shall be delivered in per—
son or mailed by registered or certified mail to any personal re—
presentative , or other fiduciary of the decedent or donee of the
power . IT real property or an interest therein is renounced, a copy
of the renunciation may be recorded in the office of the [Recorder

of Deeds] of the county in which the real estate i1s situated.*

*If Torrens system is in effect/ add provisions to comply with local

law.

Comment

Time for Making Disclaimer: At common law, no specific limo ovolved
within which disclaimer had to ho made. Tho only requirement was that it
be within n "reasonable" time (fn re wilson's Estate, 298 NY 398, 83 NE2d
852 (19-19); Ewing V. Rountree, 228 F.Supp. 137 (D.C. Tcnn 196-1). As*a
resun,dlve?ent holding were reached by tho courts gDrdun V. RoulzaUn
G3 F. 2d 914, (6th Cir.), cert, denied, 290 U.S. 641 (1933). Section 2 files
a dofinito time for filing of disclaimers. This npproach follows tho pattern
of tho Federal estato tax law which prescribed the time for filing estato tax
returns in terms of tho decedent’s death. The time allowed should overlast,
tho time for filing claims and contesting tho will and enahlo tho executor or
administrator to know with certainty who tho takers of the estato will be




t On the other hand, it should not be o long aa to work against an early
, determination of the acceptance or rejection of succession to an estate, or
increase tho risk of inadvertent acceptance of the benefits of the property,
creating an estoppe’. In the case of future interests the disclaimer period
should run from the time the takers of the interest are final\l/v ascertained
and their interests indefeasibly fixed. seifnrrv. wenter, 171 S.VV.2d 617 (Mo.,
; 1943). For the consequence of selectlng too short a period, see Brodhag V.
uJs., 319 F. Supp 747 (S.D. W.Va,, 1970) involving a 2-month period fixed
by West Virginia law.

. In the case of future interests it should be noted that the person need not
waituntil the occurrence of the determinative event before filing a disclaimer,
[ ] but may do so atany time after the death of the decedent or donee, vo long aa

itismade “not later than” the prescribed period.

Federal Gift Tax Implications: Disclaimers have significance Undt : the
Federal gift tax law. Section 2511(a) of the Internal Revenue Code imposes
a Qift tax upon the transfer of property by gift whether the transfer is in
; trust or otherwise, and whether the gift is direct or indirect. The Treasury
, regulations under this section state that where local law gives the beneficiary,
heir or next-of-kin an unqualified right to refuse to accept ownership of
property transferred from a decedent, whether by will or hy intestacy, a
refusal to accept ownership does not constitute the making of a gift if the
refusal is Made within a "reasonable time” after knowledge of the existence
of the transfer.

A “reasonable time" for gift tax purposes is not defined in the Code or
requlations. It has been held that'tlie courts will look to the lawof the states
! in determlnlng the question, SBrown V. Routzahn, 63 F.2d 914 (6th Cir)
[ cert, denied, 290 U.S. 641 (1933)), not conclusively, but as relevant and having
grobatlve value <keinath V. c.1.R. 480 F.2d 57, {8t_h Cir.,, 1973), revz 58 T.C.
52, (1972)), and that an unequivocal disclaimer filed within 6 months of the
determinative event is made within a “reasonable time.” It has been held,
further, that as regards future interests, tho "reasonable time" period runs
from tho termination of the preceding estato or interest, and' not from the
time the transfer was made, Keinath V. c.1.R., SUpra.

Place of Filing Disclaimer: Section 2 requires a disclaimer to be filed in
the probnto court. If real property or on interest therein is involved, n copy
of .ho disclaimer may also Lo recorded in the office of the recorder of deeds
or other appropriate office in the county in which the real estate is situated.

; If tho Torrens system is in effect, appropriate provisions should bo added to
comply with local law.

- Notice: A copy of the disclaimer is re%uired to lie delivered In person or
J mailed by registered or certified mail to tho personal representative or other
fiduciary of tho decedent or of tho donee of the power as the cose may bo.

(©) Unless the decedent or donee of the power has otherwise pro
vided, the property or interest renounced devolves as if the person
renouncing had predeceased the decedent or, if the person renouncing
is designated to take under a power of appointment exercised by a
testamentary instrument, as if the person renouncing had predeceased
the donee of the power. A future interest that takes effect In pos—
session or enjoyment after the termination of the estate or interest
renounced takes effect as if the person renouncing had predeceased
the decedent or the donee of the power. A renunciation relates back
for all purposes to the date of the death of the decedent or the

donee of the power.



Comment

_ Devolution of Disclaimed Property: When a beneficiary disclaim_s his
interest under a will, the question arises as to what happens to the rejected
interest. In People V. Ftanasin, 331 111 203, 162 N.E. 84S (1928), 60 ALR 305,
the court, quoting the New York case of Burritt V. sittman, 13 N.Y. 93
(1855) said that the disclaimed property will "descend to the heir or pass
in some other direction under the will.” From this, it may be assumed that
the court meant that if the decedent left no will, the renounced interest
passed according to the rules of descent, but if he left a will, it passed
according to its terras.

It has been generally thought that devolution in the case of disclaimer
should be the same as in the case of lapse, which is controlled by sections
of the probate law. Section 3 of the Act takes this approach. It provides that
unless the will of the decedent or the donee of the power has otherwise
provided, the disclaimed interest devolves as if the disclaimant had e
deceased the decedent or the donee of the power. In every case the a
daimer relates back to the date of the death of the decedent or of the donee
The provision that the disclaimer “relates back”, codifies the rule that a
renunciation of a devise or legacy relates to the date of death of the decedent
or donee and prevents the succession from becoming operative in favor of
the disclaimant. See In re wilson's Estate, 298 N.Y. 398, 83 N.E. 2d 852
(1949). Also, Bouse, for use of state V. Hull, 168 Md. 1, 176 A. 645 (1935).

Acceleration of Future Interests: -£ a life estate or other future interest is
disclaimed, the problem is raised of whether succeeding interests or estates
accelerate in possession or enjoyment or whether the disclaimed interest must
bo marshalled to await the actual happening of the contingency. Section 3
provides that remainder interests are accelerated, the second sentence
specifically stating that any future interest which is to take effect in posses-
nion or enjoyment after tho termination of the estate or interest disclaimed,
takes effect as if the disclaimant had predeceased the deceased owner or
deceased donee of tho power. Thus, if T leaves his estato in trust to pay the
income to his son for life, remainder to his son’s children who survive him,
and S. disclaims with two children then living, the remainder in the children
accelerates; the trust terminates and the children receive possession and
enjoyment, even though the son may subsequently have other children or
that one or moro of the living children may die during their father's lifetime.

Effect of Death or Disability of Person Entitled to Disclaim: Tho effect
of death of n person entitled to disclaim, including c,ie under gisnbility, is
discussed under Section 1. A guardian or conservator of tho citato of an
incapacitated or protected person may discinim for the ward. Section 3
makes no Provmon for an extension of timo or for other relief" in case of
disability from tho observance of the statutory requirements l'or effective

disclaimer. Tho intent is that tho period for disclaimer applies to a person
under disability as well ns to others, and includes a court which purports to
act on bokulf of one under disability in tho absence of fraud, m.sconduct or
other unusual circumstances. pratt V. Baker, 48 1U.App.2d 442, 199 N.E.2d
307 (1964).

Rights of Creditors and Others: AS regards creditors, taxing authorities
and others, tho provision for "relation back™ has the legal effect of ﬁrevent!ng
a succession from becoming operative in favor of tho disclaimant. Tho relation
back is "for all purposes" which would include, among others for: tho purpose
of rights of creditors, taxing authorities and assertion of dower. It is im-
material that tho effect is to avoid the imposition of n higher death tax than
would be tho case if tho interest had been accepted; Estate of Aylsuiorth,
74 11 A_pF.Zd 375, 219 N.E. 2d 779 1966& {monve for the disclaimer is
Immateria ]; People V. Flanagin, 331 203, 162 N.E. 843 (1928), 6_0 ALIl
305; coo): V. Dove, 32 Il1.2d 109, 203 N.E.29 892 (1965) [upholding for
inheritance tax tho right of appointees to take by default rather than under
the powcr-holder’s exerciso of j owerj; idatter of wolfe's Estate, 179 N.Y.
599, 72 N.E. 1152 (1904F); nff’% 89 App. Div. 349, 83 N.Y. Supp. 949 (1903);
Brown V. Routzahn, 63 F.2<1 914, (6Ih Cir.), cert, denied 290 U.S. 641 (1933);
In rc Stone's Estate, 132 la. 136, 109 N.W. -15 (1906); Tax commission V.
Glass, 119 Ohio St. 389,164 N.E. 425 (1929); u.s. V. McCrackin, 189 F. Supp
632 (S.D. Ohio 1960).



Similarly, numerous cases have held that a devisee or legatee can disclaim
a devise or legacy despite the claims of creditors: Hoecker V. United. Dank of
Boulder, 476 F.2d 838 (CA 10, 1973) aff'y 334 F. Supp. 1080 (D. Colo. 1971)
(bankruptcy); u.s. V. Mccrachwui, Supra (Federal income tax liens);
Shoonover v. Osborne, 193 [a. 474, 1STN.W. 20 (1922), prcdford V. calhoun,
120 Tenn. 53, 109 S.W. 502 (1908), carter V. carter, 63 N.J.EQ. 726, 53 A.

169 (1902), Estate of Hansen. 109 |||.Ap§.2f3 2Y83|’ 2|_48J ,\]l_(')%(')2d277(,)6\9|_&1969
; ale ;

(judgment creditor); 37 Mich. L. Rev. 116

477

133 ALE. 1428. A creditor is not entitled to notice of the disclaimer (in re

Estate of Hansen, 109 I!l.App.2d 233. N.E.2d 709, (1969)).

@ (1) The right to renounce property or an interest therein

is barred by (i) an assignment, conveyance, encumbrance, pledge, or

1

transfer of the property or interest, or a contract therefor, (ii) a

written waiver of the right to renounce, Cilil)

property or interest or benefit thereunder, or

an acceptance of the

(iv) a sale of the

property or interest under judicial sale made before the renunciation

is effected.

(2 ) The right to renounce exists notwithstanding any limi—

tation on the interest of the person renouncing

spendthrift provision or similar restriction.

in the nature of a

( 3 ) The renunciation or the written waiver of the right to

renounce 1is binding upon the person renouncing or person waiving and

all persons claiming through or under him.

Comment

Bars to Disclaimer — Warner — Estoppel: It mny be necessmy or advis-
able to sell real estate in n decedent's estate before the exphation of the
gerlod permitted for disclaimer In such case, the possibility of a disclaimer
eing filed within the period, could be a deterrent to sale and delivery of
good title. Section 4 expressly authorizes an heir, devisco, legatee or other

ﬁerson entitled to disclaim, to indicate in writing his intention to “waive

”

is right of disclaimer, and thus nvoid any delay in the completion of a Rale
or other disposition of estate assets. The written waiver bars tho right of tho
. person subsequently to disclaim tho property or interest therein and is bind-

Ing on persons claiming through or undor him,

Similarly, Section 4 provides that various acta of a peraon entitled to
disclaim in regard to property or an interest therein, such as making an
assignment, conveyance, encumbrance, pledge or transfer of the prcperty or
interest, or a contract therefor, bars the right of the person to disclaim nrd

ia binding on all persons claiming through or under him.

Spendthrift Provisions: Tho existence of a limitation on the interest of
an heir, legatee, devisee or other disclnimant in tho nature of a spendthrift
provision or similar restriction is expressly declared not to afTect the right to
disclaim. Without this provision, there might be a question as to whether
tho beneficiary of a spendthrift trust can — Inim under the statute (Gris-
wold, Spendthrift Trust [2d Ed] Section .;24, p 603). If a person who is
unde: no legal disability wishes fo refuse a Irenoficinl interest under n trust,
he should not be powerless to make an efTcclivo disclaimer even though the
intended interest ongo accepted b{ him would «bc inalienable. (Scott on

Trusts, Section 337.7, p 2653, 3d Ed.



‘When a beneficial interest is accepted by a beneficiary, he cannot thereafter
disclaim or release it (Griswold, supra, Section 534, p 603 note 48). As to
what conduct amounts to an acceptance, see in Re wilson's Estate, 298 NY
398,83 NE2d 852 (1949).

Judicial Sale: The section provides that the right to disclaim is barred by

. a sale of the property or interest under a judicial sale. Judicial sales are
ordered in many different types of proceeding such as foreclosure ofmortgafge

or trust deed, enforcement of lien, partition proceedings and proceedings for

the sale of real property of a decedent or ward for certain purposes. Probate
laws frequently permit a representative to mortgage or pledge property cf the
decedent or ward in certain circumstances. Execution sales are made pur-

1 Buant to a writ to satisfy @ money ju_d?ment. Section 4 has the effect of bl
providing that the making of a judicial sale for the account of the heir, 4
devisee, or beneficiary, bars him from renouncing the property or interest.

To be distinguished from a judicial sale, is a taking pursuant to eminent
domain, which is considered to be a taking of property without the owner’s

e consent and unrelated to his obligations or commitments. The right to dis-
claim the proceeds of a condemnation action if otherwise timely and in ac-
cordance with the Act, should not, therefore, be barred under this section.

() This Act does not abridge the right of a person to waive,
release, disclaim, or renounce property or an interest therein under

any other statute.

Comment 'e
Section 5 provides that the right to disclaim under tho law does not abridge
tho right of any person to waive, release, disclaim or ren unce any propertK
or interest therein under any other statute. The principal statutes to whir
this provision is pointed ore those dealing with spousal renunciations ana
release of powers. , .
Being a codification of the common law in regard to the renunciation of
the Fr_operty, the Act is intended to constitute an exclusive remedy for tho
disclaimer of testamentary successions apart from those provided by other
statutes, and supplants the common law right to disclaim.

) An interest in property existing on the effective date of
this Act as to which, if a present interest, the time for filing a
renunciation under this Act has not expired, or if a future interest,
the interest has no. become indefeasibly vested or the taker finally
ascertained, may be renounced within [6] months after the effective

date of this Act.



o Comment

Section 6 deals with the application of the Act to property interests under
instruments or in estates in existence oil the effective date. If tho interest
1o @ present one and the filing time has net expired, the ho.dor i3 given a
; full period after enactment within which to disclaim tho interest. If the
interest is a future one, the holder is given a full period after the interest
becomes indefensibly vested or the takers iiiia'ly ascertained, after enactment
in which to disclaim it. If T dies in 1960 trusteeing lus estate to,W for life
remainder to such of T's sons as are living at W's death and \v_dies in 1975
the Act permits a son to disclaim his remainder interest after it ripens even
though it arises under an instrument predating the effective date of the Act
The application of statute to pre-existing instruments in like situations finds
support in cases such as win of Aliis, b Wis2d 1, 31 NW2d 226, (1959), 69

ALR2d 1128. -

Add to Comment
(fiist three paragraphs)

The above text, consists of sections 1 through 6 of Uniform
Disclaimer of Transfers By Will, Intestacy or Appointment Act of
1973, redesignated as subsections a) through fT).

The Comments following each subsection are the Official Comments
to the 1973 statute. The word "renunciation™ has been substituted
for "disclaimer™ because the original 2-801 used the term "renun-—
ciation”™ and several cross-references to this term appear 1in other
sections of this Code. It is the view of the Joint Editorial Board
that the terms "renunciation”™ and "disclaimer”™ have the same meaning.

The principal substantive difference between original 2-801
and the 1973 replacement therefor is that the former permitted re—
nunciation by the personal representative of a person who might have
renounced during his lifetime. Under the new uniform act, which is
now the official text of 2-801, the right to renounce terminates upon
the death of the person who might have renounced during his life—
time. Also, the original version was less precise than the present
version in the important provisions of subsection (b) which govern
the time for renunciation.

(The balance of the comment is the same as t!a original comment
to 2-801.)

XXX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXX Z

IN ADDITION, THE JOINT EDITORIAL BOARD
HAS RECOMMENDED THE FOLLOWING
ADDITIONAL COMMENTS TO SECTIONS
FOR WHICH NO AMENDMENTS HAVE
BEEN RECOMMENDED

1.

SECTION 2-103. Add, at the end of the original comment as expanded
by the paragraph on page 2 hereof:

The Joint Editorial Board gave careful con—
sideration to a change in the Code"s system
for distribution among 1issue as recommended
in Waggoner, "A Proposed Alternative, to the
Uniform Probate Code®"s System for Intestate
Distribution Among Descendants,”™ 66 Nw. I1J.L.
Rev. 626 (1971) . Though favored as a recommended

40



change in the Code by a majority of the Board,
others opposed on the ground that the original
text had been enacted already in several states,
and that a change in this basic section of the
Code would weaken the case for uniformity of
probate law in all states. Nonetheless, since
some states as of 1975 had adopted versions of
the Code containing deviations from the original
text of this and related sections, it was the
concensus that Prof. Waggoner®s recommendation
and the statutory changes that would be neces—
sary to implement it, should be described 1in
Code commentary.

The changes involved would appear in this sec—
tion and in 2-106. The old and the revised
text of these sections would be as follows if
the Waggoner recommendation is accepted by an
enacting state which decides that uniformity
of the substantive rules of intestate succes—
sion is not vital:

Change 2-103(1), @) and () by al-—
tering, 1in each instance, the lan—
guage re"erring to taking per capita
or by representation, as follows:
2-103 . . .

(1) to the issue of the dece—
dent; to be distributed per capita
at each generation as defined in *
section 2-106; if they tire ail of
the same degree ef kinship to the
deeedent they take equally, but if
ef unequal degree then those of more
remote degree take by representation;

(3 if tnere is no surviving
issue or parent, to the issue of the
parents or either of them to be dis—
tributed per capita at each genera-—
tion as defined in section 2-106;
by representation;

O) ... oOor to the issue of the
paternal grandparents if both are de—
ceased to h distributed per capita at
each generation as dotlned in section
2-J06; the issue taking equally "if
they are all of the same degree ef
kinship to the deeedent, but if ef un—
equal degree these of mere remote degree
take by representation.



Also, alter 2-106 as follow?:

SECTION 2-106. [Per Capita at
Each Generation.]

IT per capita each generation
representation is called for by

this Code, the estate is divided
into as many shares as there are
surviving heirs in the nearest
degree of kinship which contains

any surviving heirs and deceased
persons in the same degree who

left issue who survive the dece—
dent-" eEach surviving heir

in the nearest degree which contains
any surviving heir is allocated one
share and the remainder of the estate
is divided in the same manner as if
the heirs already allocated a“"share
and their issue had predeceased the
decedent. reweiving ene share and
the share of each deceased person

in the same degree being divided
among his 1issue in the same manner.

SECTION 3-203. Add, at the end of the present comment:

[New final paragraph) The meaning of "spouse"
is determined by 2-002.

SECTION 3-609. Add, at the end of the present comment:

See Section 3-718, which establishes the
rule thac a surviving co-executor may
exercise all powers incident to the of—
fice unless the will provides otherwise.
Read together,- this section and 3-718 mean
that the representative of a deceased
co-representative v/ould not have any duty
or authority 1in relation to the office held
by his decedent.

SECTION 5-401. Replace the ."h id -:ertence of the first paragraph
of the present comment with the following:

Persons who may be = j <tftd to the pro—
ceedings described hoto include a broad
category of oorsonr w¥%., for a variety of
different mason , may ho unable to manage
their own property.



THE FOLLOWING PAGES WERE TREATED AS
A UNIT IN THE ORIGINAL FILE.
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Office of the Attorrcy Pouch K - State Capitol
General Juneau 99611

March 25, 1976

The Honorable Robert Ziegler
Chairman

Senate Judiciary Committee
Alaska State Legislature
Pouch v

Juneau, Alaska 99811

Re: 1975 Uniform Probate Code
amendments

Dear

In my role as a Uniform Law Commissioner for Alaska,
and knowing of your interest in the Uniform Probate Code (UPC),
I am sending to you for your committee*s consideration and
possible introduction the amendments to the UPC promulgated by
tho National Conference of Commissioners on Uniform State Laws
(NCCUSL) in 1975. A bill proposing enactment of these amendments
in Alaska 1is attached, as is a copy of the amendments and <“6fficial
commentary"” as distributed by the NCCUSL.

You may find the information in this letter and in the
attached sheets sent to me by Professor Richard V. Wellman, edu—
cational director for the Joint Editorial Board for tho Uniform
Probate Code, helpful in preparing a committee report to be
printed in the Senate Journal. Such a report, including reference
to tho NCCUSL official commentary, would provide an Indication of
legislative intent and a guide to future interpretation.

In preparing the attached bill, 1 have omitted or
modified some of the sections included in the attached NCCUSL
draft, as follows:

1. AS 13.11.045(a)(2) (U.P.C. section 2-109) ir, not
proposed for amendment in this bill because the €CUSL
change was intended to provide an option for states which
had enacted tho Uniform Parentage Act (promulgated by tho
NCCUSL in 1973). Alaska has not enacted that Act. (That,

F;
-~
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incidentally/ is another matter which your committee may
wish to consider; 1 have inform.” tion available should you
wish to see it at this tine.)

2. A3 13.11.225 (U.P.C. section 2-602) was amended in
1973, adopting the sane change now promulgated by the NCCUSL.
See ch. 56 SLA 1973; 1973 Senate Journal Supplement No. 9;
and 1973 House Journal, page 819.

2. AS 13,11.255 (U.P.C. section 2-608) 1is not proposed
for change hero because an intent statement in your committee
report should suffice. The NCCUSL change would merely have
reorganized tho existing language of the section to forestal
a possible interpretation question. I assume that Alaska
would agree with the interpretation intended by the NCCUSL.

4. AS 13.11.270 (U-P.C. section 2-611) 1is not proposed
for amendment because the proposed change is also one merely
intended to provide an option for states which have enacted
tho Uniform Pdrentago Act.

5. AS 13.11.300 (U.P.C. section 2-802) was amended in
1973 in tho manner suggested by the NCCUSL (sco item 2,
above).

6. In AS 13.16.030 (U.P.C. section 3-106), | have
n "ightly changed the NCCUSL wording for clarity; no ..ubstan-
tivc difference from tho intent e.xpiosscd by the NCCUSL is
intended.

7. AS 13.36.105(b) (U.P.C. section 3-306) is offered
for legislative consideration, although the NCCUSL merely
presents it oo an optional provision.

D. Tho following statutes were amended in 1973 in the
v.*ay currently recommended by tho NCCUSL (see item 2, above),
and therefore are not proposed for amendment in t.0 attached
bill:

AS 13.1C.470 (U.
AS 13.21.055 (U.
AS 13.2%.035 (U.
AS 13.26.040 (U.
AS 13.26.120 (U.
AS 13.26.300 (U.
AS 13.26.320 (U.

section 3-E05)
section 4-301)
section 5-202)
sect ion 5-203)
section 5-306)
section 5-428)
section 5-432)

T UUUVUUT
OO0OO0OO0O

In Addition to tho statutory amonrimonta proposed by the
NCCUSL in tho attached material, that organization is proponing
additiono to the "official commentary"” accompanying tho U.P.C.
Boo tho last fow pages of tho attached material.

Yours truly,

Arthur Il. Peterson

Assistant Attorney (Soneral

Uniform Law Coromibo loner
for Alaska

AlU Z7imd
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Uniform rx*Cpr.1lr Code

1575 Tefhnical Anrndmenta

After approval an;! promulgation ef the Uniform Probate Code
in 1965, the National Conference of Commissioners on Uniform State
Lavs and The Peal Property, Probate and Trust Law Section of the
American Bar Association formed the Joint Editorial Board composed
of five Commissioners ar.d five rep sentctives of the Section. Since
the Fall of 1971, tho Board has monitored tho legal literature con—
cerning the Code, searched reports about the Code by various bar and
legislative study committees and examined the eleven enactments to
date of the Code, for ways of strengthening and improving the Code.
As changes and corrections wero considered and approved by the Board,
the text was released for the guidance of others then known by the
Beard to be considering tho Code jr. preparation for partial or total
enactment. Consequently, when West Publishing Company published the
1974 Edition of the Code, it was able tc include an Appendix of
recommendations concerning changes as previously released by the Board,
and fifteen ot the thirty-one changes approved by the National Con—
ference in 1975 were included in this Appendix. Several of thoso
plus others that wero not released by the noord before the 1975 an-—
nual meeting of tho National Conference in Quebec City, already have
been incorporated into tho Code in one or more of the eleven full
enactments.

The thirty-one changes recently approved by tho National Con—
ference are aptly described as technical amendments for none rellect
any pulling back from,or marked oxteasion of, any of the principles or

provisions of tho Code. Nineteen of tho thirty-one changes Involve
mcro word changes or re-arrangements of the ordering of sentences

that improve or clarify soctlons and eliminate gaps in, or lIncon—
sistencies between, sections. Three of tho chengoc, including two
minting to inheritance rights of children born out of wedlock, and
one that rostructuron tho Code*s provision regarding renunciation of
rights arising via Intestnto or testate succession, merely conform
tho Probate Codo to more rocont acta of tho National Conference;

0.g. tho Uniform Porentago Act (1973) and tho Uniform Disclaimer

of Transfers By Will, Intastaoy or Appointment Act (1973).
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Of the remaining r.ine amend/tents, two affect tho Elective
Sitaic of the Surviving Spouse, one by adding more explicit language
to protect bona fide purchasers from a deceased spouse and clarifying
tho time limits for tho elective share remedy, and tho other by
charging an electing spouse with renounced values made available to
her/him by the decedent. Two other amendments reflect a slight
change in the original position of the Code vis a vis inheritance
rights of, from or through adopted children.

The remaining changos add minor new safeguards and remedies to
the Code*s system for probate of wills and administration of estates.
For example, a “l1ong-arm” provision is added which will permit the
court of probate to give a personal judgment against one who, as ap-—
plicant In an informal proceeding, commits fraud or perjury. Tho
Code as originally approved facilitates remedies for wrongful conduct
against one who accepts lottors of administration; tho charge ex—
tends the same procedural efficiency to remedies against all applicants.
Another example Is a change that adds as a duty for any person who
obtains probate of a will in informal proceedings without seeking ap—
pointment of a personal representative, that he give information of
tho probate to interested persons. Alco, a small chango in section
3-106 makes It clear ;wazlinterested persons can be bound by a pro-
bote court order determining heirs or construing a will if notice
of tho proceeding as proscribed by the Codu is given to all in—
terested p.ernors and if tho estato has not been, and cannot nov bo,
opened for administration. This fills a gap In the toxt as originally
epprovotl by supplying a convonlont court proceeding for resolving
tltlo questions that may occur whore no one acts to suouro probate
of a will or administration within the J"mltations period, as pro—
vided in tho original toxt, of throe years from death.

Overall, tho amendments demonstrate tliat a shako-down period
for the Codo now has passed, and that identified dofocts have been

corrected and needed Improvements have boon added. Undoubtedly,
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political and other local concerns will cause local changes and
exclusions in future enactments modelled after the Code. Even so,

the amendments, which shew that considerable thought and effort already
have been expended in national attempts to improve the Code, should
serve to reduce tho tendency of local draftsmen to make purely techni—

cal language and style changes.



DEfFAKTMKKT OF LAW

OFFICE OF THE ATTORNEY GENERAL

April 30, 1976

The Honorable Terry Gardiner
Chairman

House Judiciary Committee
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: S3 717 (Uniform Probate
Code amendments)

Dear

Since 1 will be out of the state for three weeks,
I wanted to send you this little written reminder of my
interest in having the legislature pass SB 717 which 1is
presently residing in your committee. The bill makes
technical amendments to the Uniform Probate Code, as recom—
mended by the National Conference of Commissioners on

Uniform State Laws at their 1975 meeting. I am supporting
this bill in my role as a Uniform Law.Commissioner for
Alaska.

Senate Journal Supplement No. 9 (April 1, 1976)
contains both my March 25, 1976 letter to Senator Robert
Zeigler, discussing this bill, and a general description of
those amendments prepared by Professor Richard V. Wellman,
Educational Director for the Joint Editorial Board for the
Uniform Probate Code. A copy of that supplement is attached.
In addition, the Senate Judiciary Committee has a copy of
the "official commentary™ prepared by the National Con—
ference explaining each one of these amendments. The only
comments on this bill that I have heard from private law
practitioners have been 1in support.

Your favorable consideration of this matter will
be appreciated. Thank you.

Yours truly,
rson
Assistant Attorney General
Alaska Commissioner on
Uniform State Laws

AHPrmd

cc: The Honorable Mike Bradner
Speaker of the House



Offiee of the Attorney Pouch K - State Capitol
General Juneau 99811

March 25, 1976

The Honorahle Robert Ziegler
Chairman

Senate Judiciary Commitfee
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: 1975 Uniform Probate Code
amendments

Dear Senator Ziegler:
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The Honorable Robert ~Zie"gler I-iarch 25, 1976
Senate Judiciary Committee - 3 -

~In addition to the statutory amendments proposed by the

I'lCCUSL in the attached material, that organization is proposin
additions to the "official commentary" atcompanying the U.P.C,
See the last few pages of the attached material.

Yours truly.

Arthur H. Peterson

Assistant Attorney General

Uniform Law Commissioner

for Alaska



Uniform Probate Code

1975 Technical Amendments

After approval and promulgation of the Uniform Probate Code
in 1969/ the National Conference of Commissioners on Uniform State
Lavs and The Real Property, Probate and Trust Law Section of the
American Bar Association formed the Joint Editorial Board composed
of five Commissioners and five representatives of the Section. Since
the Fall of 1971, the Board has monitored the legal literature con-
cerning the Code, searched reports about the Code by various har and
legislative study committees and examined the eleven enactments to
date of the Code, for ways of strengthening and improving the Code.
As changes and corrections were considered and approved by the Board,
the text was released for the guidance of others then known by the
Board to be considering the Code in preparation for partial or total
enactment. Consequently, when West Publishing Company published the
1974 Edition of the Code, it was ahle to include an Appendix of
recommendations concerning changes as previously released by the Board,
and fifteen of the thirty-one changes approved by the National Con-
ference in 1975 were included in this Appendix. Several of these,
plus others that were not released by the Board before the 1975 an-
nual meeting of the National Conference in Quebec City, already have
been incorporated into the Code in one or more of the eleven full
enactments.

The thirty-one changes recently approved by the National Con-
ference are aptly described as technical amendments for none reflect
any pulling back from,or marked extension of, any of the principles or
provisions of the Code. Nineteen of the thirty-one changes involve



DEPARTMENT DF LAW

OFFICE OF THE ATTORNEY GENERAL / POUCH K-STATE CAPITOL
JUNEAU 99811

April 30, 1976

The Honorable Terry Gardiner
Chairman

House Judiciary Committee
Alaska State Legislature

Pouch V
Juneau, Alaska 99811

Re: SB 717 (Uniform Probate
Code amendments)

Since 1 will be out of the state for three weeks,
I wanted to send you this little written reminder of my
interest in having the legislature pass SB 717 which 1is
presently residing in your committee. The bill makes
technical amendments to tho Uniform Probate Code, as recom—
mended by the National Conference of Commissioners on
Uniform State Laws at their 1975 meeting. I am supporting
this bill in my role as a Uniform Law Commissioner for

Alaska.

Senate Journal Supplement No. 9 (April 1, 1976)
contains both my March 25, 1976 letter to Senator Robert
Zeigler, discussing this bill, and a general description of
these amendments prepared by Professor Richard V. Wellman,
Educational Director for the Joint Editorial Board for the
Uniform Probate Code. A copy of that supplement is attached.
In addition, the Senate Judiciary Committee has a copy of
the "official commentary"”™ prepared by the National Con—
ference explaining each one of these amendments. The only
comments on this bill that 1 have heard from private law
practitioners have been in support.

Your TfTavorable consideration of this matter will
be appreciated. Thank you.

Yours t¥elv.

Arthur TI. Peterson

Assistant Attorney General

Alaska Commissioner on
Uniform State Laws

AHPsmd

cc: The Honorable Mike Bradner
Speaker of the House
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