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C O M M I T T E E  R E P O R T
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Mr. Speaker:

The Comm i t tee on

H O U S E

Date 4

has had

J

S B  717

under consideration. A Majority of the members of the Committee 

ecommend s it DO PASS

( ) recommends it DO NOT PASS

( ) recommends it DO PASS WITH ATTACHED AMENDMENT(S)

( ) recommends it BE REPLACED WITH CS F O R _________________ AND THAT

CS F O R ______________________ DO PASS

■ ) "and" recommends it BE REFERRED TO THE

COMM ITTEE

( ) reports it back WITHOUT RECOMM E N DA T I ON  

( ) "other"

Members signing the Majority report:

“ V -  I V , <5

•j1'

Members MOT concurring in the Ma jor!ty report:

_______________________    recommends:

___________________________ recommends:

___________________________ recommends:

_________________________   recommends:

r e c o m m e n d s :
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HOUSE J O U R N A L

CH A I R M A N ' S  REPORT 
F O R  

SB 717

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  has r e l i e d  h e a v i l y  on the 
"o f f icial c o m m e n t s "  to the a m e n d m e n t s  to the U n i f o r m  
P r o b a t e  Code, as p r o m u l g a t e d  A u g u s t  2-8, 1975 in Quebec 
City, Canada , by the N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  
of U n i f o r m  S t a t e  Laws.

Th e  c o m m i t t e e  a dop ts those comments, a l o n g  w i t h  the 
m a t e r i a l  a p p e a r i n g  in Senate J o u r n a l  S u p p l e m e n t  No. 9 
(April 1, 1976) as e x p r e s s i v e  of the c o m m i t t e e ' s  intent 
in s u p p o r t i n g  this bill. We n o t e  s p e c i f i c a l l y  the s t a t e­
me n t  on p a g e  3 of that s u p p l e m e n t  that none of the a m e n d­
me n t s  " r e f l e c t  any p u l l i n g  back  from, or m a r k e d  e x t e n sion 
of, any of the p r i n c i p l e s  or p r o v i s i o n s  of the Code."

T e r r y  G a r d i n e r ,  C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e
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NATIONAL CONFERENCE OF COM M ISS IONERS 
ON UNIFORM STATE LAWS

a n d  b y  . i t

APPROVED AND RECOMMENDED FOR ENACTMENT 
IN  ALL  THE STATES

a t  i t s

ANNUAL CONFERENCE 
MEETING IN  I T S  E IG H TY -FO U RTH  YEAR 

IN  QUEBEC C I T Y ,  CANADA 
AUGUST 2 - 8 ,  1 9 7 5
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P R O B A T E  CODE

1 9 7 5  T E C H N I C A L  A M E N D M E N T S  

[Additions shown b y  u n d e r s c o r i n g  

d e l e tions shown b y  cancellation]

1 .
/3 .ot>.o£o . O S ®

S E C T I O N  1 - 2 0 1 .  [ G e n e r a l  D e f i n i t i o n s . ] . . .  ( 1 0 )  " D i s t r i b u t e e "  

m e a n s  a n y  p e r s o n  w h o  h a s  r e c e i v e d  p r o p e r t y  o f  a  d e c e d e n t  f r o m  h i s  

p e r s o n a l  r e p r e s e n t a t i v e  o t h e r  t h a n  a s  c r e d i t o r  o r  p u r c h a s e r .  A  

t e s t a m e n t a r y  t r u s t e e  i s  a  d i s t r i b u t e e  o n l y  t o  t h e  e x t e n t  o f  d i s ­

t r i b u t e d  a s s e t s  o r  i n c r e m e n t  t h e r e t o  r e m a i n i n g  i n  h i s  h a n d s .  A  

b e n e f i c i a r y  o f  a  t e s t a m e n t a r y  t r u s t  t o  w h o m  t h e  t r u s t e e  h a s  d i s ­

t r i b u t e d  p r o p e r t y  r e c e i v e d  f r o m  a  p e r s o n a l  r e p r e s e n t a t i v e  i s  a  

d i s t r i b u t e e  o f  t h e  p e r s o n a l  r e p r e s e n t a t i v e .  F o r  p u r p o s e s  o f  t h i s  

p r o v i s i o n ,  11 t e s t a m e n t a r y  t r u s t e e "  i n c l u d e s  a  t r u s t e e  t o  w h o m  a s s e t s  

a r e  t r a n s f e r r e d  b y  w i l l ,  t o  t h e  e x t e n t  o f  t h e  d e v i s e d  a s s e t s .

A d d  t o  C o m m e n t

I n  1 9 7 5 ,  t h e  J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
t h e  a d d i t i o n  o f  t h e  l a s t  s e n t e n c e  t o  t h e  d e f i ­
n i t i o n  i n  ( 1 0 )  o f  " d i s t r i b u t e e " .  T h e  p u r p o s e  
o f  t h e  a d d i t i o n  i s  t o  e x t e n d  t o  t r u s t e e s  o f  
i n t e r  v i v o s ,  r e c e p t a c l e  t r u s t s ,  t h e  s a m e  p o w e r  
t o  a c t  a s  d i s t r i b u t e e s  o f  d e v i s e d  a s s e t s  t h a t  
i s  g i v e n  t o  t e s t a m e n t a r y  t r u s t e e s .  " D i s t r i b u ­
t e e s "  a r e  e n a b l e d ,  b y  s e c t i o n  3 - 9 1 0 ,  t o  c r e a t e  
a  g o o d  t i t l e  t o  d e v i s e d  a s s e t s  i n  p u r c h a s e r s ,  
e v e n  t h o u g h  p o s s i b i l i t i e s  r e m a i n  o p e n  t h a t  t h e  
d e v i s e d  a s s e t s  o r  t h e  p r o c e e d s  f r o m  a n y  s a l e  
t h e r e o f  m a y  b e  r e c l a i m e d  f o r  s o m e  o t h e r  p e r ­
s o n  i n t e r e s t e d  i n  t h e  e s t a t e .  A l s o ,  3 - 1 0 0 4  a n d  
3 - 1 0 0 6  r e l a t e  t o  " d i s t r i b u t e e s " .

I Z . / / . C I S '  . O U T  
S E C T I O N  2 - 1 0 3 .  [ S h a r e  o f  H e i r s  O t h e r  T h a n  S u r v i v i n g  S p o u s e . ]

T h e  p a r t  o f  t h e  i n t e s t a t e  e s t a t e  n o t  p a s s i n g  t o  t h e  s u r v i v i n g  s p o u s e



under S e c ti on 2-102, or the e ntire  i n t e sta te e state  if there is 

no s u r v iv ing spouse, p a s s e s  as follows:

(1 ) to the issue of the decedent; if they are all of the

same d e g r e e  of k i n s h i p  to the d e c e d e n t  they take equally, b u t  if

of u n e q u a l  degree, th en those of m o r e  remo te d e g r e e  take by r e p r e­

sentation;

(2 ) if there is no surviv ing issue, to his p a r e n t  or p a r e n t s  

equally;

(3) if t here is no s u r v i v i n g  issue or parent, to the b r o t h e r s  

end sisters end the i s s u e  of eaeh decea s e d  b r o t h e r  or s ister by 

repre s e n t a t i o n ;  if ther e is no s u r v iving b r o t h e r  or sister, the 

i ssue of b r o t h e r s  and s i ste rs take equally  if they are all of the 

same d e g r e e  of k i n s h i p  to the deeedent, b u t  if of u n e q u a l  d eg ree

then those of m e r e  r e m o t e  d e g r e e  take by representation-? to the

issue of the p a r e n t s  or e i t h e r  of them by r e p r e s e n t a t i o n .

(4) ( u n c h a n g e d ) .

A d d e d  C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  Board  r e c o m m e n d e d  
r e p l a c e m e n t  of the o r i g i n a l  text of s u b s e c t i o n  
(3) w h i c h  r e f e r r e d  to "brothers and sisters" 
of the decedent, and to their issue. The 
n e w  l a n g u a g e  is m u c h  simpler, and it avoids 
the p r o b l e m  that "brother" and "sister" are 

• not d e f i n e d  terms. "Issue" by c o n t r a s t  is 
d e f i n e d  in 1-201 (21) . T h e  d e f i n i t i o n  refers 
to o t h e r  d e f i n e d  terms, "parent" and "child", 
b o t h  of w h i c h  r e f e r  to s e c t i o n  2-109 w h e r e  
the e f f e c t  of i l l e g i t i m a c y  and a d o p t i o n  on 
r e l a t i o n s h i p s  for i n h e r i t a n c e  purpo s e s  is 
s p ell ed out.

3 ‘

S E C T I O N  2-109. [Meaning of C h i l d  and R e l a t e d  Terms.] If, 

for p u r p o s e s  of i n t e s t a t e  succession, a r e l a t i o n s h i p  of p a r e n t  and
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c h i l d  m u s t  b e  e s t a b l i s h e d  t o  d e t e r m i n e  s u c c e s s i o n  b y ,  t h r o u g h ,  o r  

f r o m  a  p e r s o n ,

( 1 )  a n  a d o p t e d  p e r s o n  i s  t h e  c h i l d  o f  a n  a d o p t i n g  p a r e n t  

a n d  n o t  o f  t h e  n a t u r a l  p a r e n t s  e x c e p t  t h a t  a d o p t i o n  o f  a  c h i l d  b y  

t h e  s p o u s e  o f  a  n a t u r a l  p a r e n t  h a s  n o  e f f e c t  o n  t h e  r e l a t i o n s h i p  

b e t w e e n  t h e  c h i l d  a n d  e i t h e r  t h a t  n a t u r a l  p a r e n t .

( 2 )  I n  c a s e s  n o t  c o v e r e d  b y  ( 1 ) ,  a  p e r s o n  i s  t h e  c h i l d  o f

i t s  p a r e n t s  r e g a r d l e s s  o f  t h e  m a r i t a l  s t a t u s  o f  i t s  p a r e n t s  a n d

t h e  p a r e n t  a n d  c h i l d  r e l a t i o n s h i p  m a y  b e  e s t a b l i s h e d  u n d e r  t h e

[ U n i f o r m  P a r e n t a g e  A c t ] .

A L T E R N A T I V E  S U B S E C T I O N  ( 2 )  F O R  S T A T E S  T H A T  
H A V E  N O T  A D O P T E D  T H E  U N I F O R M  P A R E N T A G E  A C T .

[ ( 2 )  I n  c a s e s  n o t  c o v e r e d  b y  ( 1 ) ,  a  p e r s o n  b o r n  o u t  o f  w e d ­

l o c k  i s  a  c h i l d  o f  t h e  m o t h e r .  T h a t  p e r s o n  i s  a l s o  a  c h i l d  o f  t h e  

f a t h e r ,  i f :

( i )  t h e  n a t u r a l  p a r e n t s  p a r t i c i p a t e d  i n  a  c e r e m o n y  b e f o r e  o r  

a f t e r  t h e  b i r t h  o f  t h e  c h i l d ,  e v e n  t h o u g h  t h e  a t t e m p t e d  m a r r i a g e  

i s  v o i d ;  o r

( i i )  t h e  p a t e r n i t y  i s  e s t a b l i s h e d  b y  a n  a d j u d i c a t i o n  b e f o r e

t h e  d e a t h  o f  t h e  f a t h e r  o r  i s  e s t a b l i s h e d  t h e r e a f t e r  b y  c l e a r  a n d

c o n v i n c i n g  p r o o f ,  e x c e p t  t h a t  t h e  p a t e r n i t y  e s t a b l i s h e d  u n d e r  t h i s

s u b p a r a g r a p h  ( i i )  i s  i n e f f e c t i v e  t o  q u a l i f y  t h e  f a t h e r  o r  h i s  k i n d r e d

t o  i n h e r i t  f r o m  o r  t h r o u g h  t h e  c h i l d  u n l e s s  t h e  f a t h e r  h a s  o p e n l y

t r e a t e d  t h e  c h i l d  a s  h i s ,  a n d  h a s  n o t  r e f u s e d  t o  s u p p o r t  t h e  c h i l d . ]

A d d e d  C o m m e n t

T h e  c h a n g e  f r o m  " t h a t "  t o  " e i t h e r "  a s  t h e  t h i r d  
f r o m  t h e  l a s t  w o r d  i n  s u b s e c t i o n  ( 1 )  w a s  r e c o m ­
m e n d e d  b y  t h e  J o i n t  E d i t o r i a l  B o a r d  s o  t h a t  
c h i l d r e n  w o u l d  n o t  b e  d e t a c h e d  f r o m  a n y  n a t u r a l

i
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r e l a t i v e s  for i n h e r i t a n c e  p u r p o s e s  b e c a u s e  of a d o p­
tion by the spouse of one of its n a t u r a l  p a r e n t s /
T h e  c h a n g e  in this section, w h i c h  is r e f e r r e d  to 
by the d e f i n i t i o n s  in S e c t i o n  1-201 of " c h i l d " ,
"issue" and "parent", affects, inner alia, the 
m e a n i n g  of Sections 2-102, 2-103, 2-106, 2-302,
2-401, 2-402, 2-403, 2-404 and 2-605. A s  one 
consequence, the child of a d e c e a s e d  f a t h e r  who 
has been a d opted by the m o t h e r ' s  n e w  s p o u s e  does 
no t  c e a s e  to be "issue" of his father and his parents, 
and so, un der 2-605, w o u l d  ta ke a d e v i s e  f r o m  one 
of his natural, p a t e r n a l  g r a n d p a r e n t s  in favor of 
the c h i l d ' s  d e c e a s e d  father w h o  p r e d e c e a s e d  the 
testator. This s i t u ation is s u g g ested by In re 
E s t a t e  of Bissell, 342 N.Y.S. (2d) 718.

The r e c o m m e n d e d  a d d i t i o n  of a n e w  s e c t i o n  2-114 
de a l i n g  w i t h  the p o s s i b i l i t y  of d o u b l e  i n h e r i t a n c e  
w h e r e  a p e rson es tabl i s h e s  r e l a t i o n s h i p s  to a 
d e c e d e n t  t h r o u g h  two lines of r e l a t i v e s  is a t t r i b u­
table, in part, to the c han ge r e c o m m e n d e d  in 2-109 
(1 ) .

The a p p r o v a l  in 1973 by the N a t i o n a l  C o n f e r e n c e  
of C o m m i s s i o n e r s  on I liform St ate Laws of the U n i­
form P a r e n t a g e  Act reflect s a c h ange of p o l i c y  by 
the C o n f e r e n c e  r e g a r d i n g  the status of c h i l d r e n  
bo r n  o u t  of w e d l o c k  to one w h i c h  is i n c o n s i s t e n t  
w i t h  2-109(2) of the Co de as a p p r o v e d  in 1969. T h e  
n e w  l a n guage of 2-109(2) confor ms the U n i f o r m  P r o­
bat e  C o d e  to the U n i f o r m  P a r e n t a g e  Act. In v i e w  of 
the fact that e i g h t  states have e n a cted the 1969 
v e r s i o n  of 2-109(2), the former langu a g e  is r e­
tained, in brackets, to i n d icate t h a t  s t a t e s  may, 
c o n s i s t e n t l y  w i t h  e n a c t m e n t  of the U n i f o r m  P r o b a t e  
Code, a c c e p t  e i t h e r  form of appr o v e d  language.

4.

A d d  a n e w  s e c t i o n  as follows:
Itj. ||. o  (j-:S

S E C T I O N  2-114. (Persons Relat ed to D e c e d e n t  T h r o u g h  T w o

Lines.) A  p e r s o n  w h o  is rel ated to the d e c e d e n t  t h r o u g h  two lines

of r e l a t i o n s h ip is e n t i t l e d  to only a s i n g l e s h are b a s e d  on the

r e l a t i o n s h ip w h i ch w o uld e n t itle h i n i  to t h e _3arg e r  share.

C o mme nt

Th i s  langua ge is i dent i c a l  r.o that a p p e a r i n g  as 
s e c t i o n  2-112 in U.P.C. VJorking Drafts 3 and 4,



and as section 2-110 in W o r k i n g  Draft 5. T h e  
section  was d r op ped because, w i t h  ado ptions 
serving to transplant adopted children fr om all 
n a tur al rela ti o n s h i p s  to full r e l a t i o n s h i p  w i t h  
a d o ptive relatives, and i n h e r i t a n c e  e l i m i n a t e d  
as b e t w e e n  perso ns m o r e  d i s t a n t l y  r e l ated  t han 
descen d a n t s  of a commo n gran dparent, the p r o s­
pects of double i n h e r i t a n c e  seemed too r e m o t e  
to w a r r a n t  the b u r d e n  of an extra section. T h e  
changes r e c o m m e n d e d  in 2-109(1) i ncrease the 
pr o s p e c t s  of double i n h e r i t a n c e  to the p o i n t  
w h e r e  the a d d iti on of 2-114 seemed desirable. T h e  
s e c tion v/ould have p o t e n t i a l  a p p l i c a t i o n  in the 
not u n c o m m o n  case w h e r e  a d e c e a s e d  p e r s on's b r o­
ther or s ist er m a r r i e s  the spouse of the d e c e d e n t  
and adopts a child  of the former marriage; it 
w o u l d  b l o c k  i n h e r i t a n c e  t h r o u g h  two lines if 
the adopting p arent d i e d  t h e r e a f t e r  leaving the 
child as a n a t u r a l  and  a d o p t e d  g r a n d c h i l d  of its 
g r a n d p a r e n t s .

5.

I X  11. 07-*
S E C T I O N  2-202. [Augmented Estate.] The a u g m e n t e d  e s +‘=,se 

me a n s  the e state r e duced by funeral and a d m i n i s t r a t i o n  ex inses, 

h o m e s t e a d  allowance, family a llowa n c e s  and exempt i o n s ,  a n d  e n f o r c e­

able cl/.ims, to w h i c h  is added the sum of the f o l l owing  amounts:

(1) The v a l u e  of p r o p e r t y  t r a n s f e r r e d  to anyone o t h e r  than a

bona fide p u r c h a s e r  by the d e c edent at any time d u r i n g  m a r r i a g e ,

to or for the b e n e f i t  of any person o t h e r  than the s u r v i v i n g  spouse, 

to the e x t e n t  that the d e c e d e n t  did not receive a d e q u a t e  a n d  full

c o n s i d e r a t i o n  in m o n e y  or m o n e y ' s  w o r t h  for the transfer, if the

transfer is of any of the following  types:

(i.) any t r a nsfe r under w h i c h  the d e c e d e n t  r e t a i n e d  a t  the 

time of his death the p o s s e s s i o n  or e n j o y m e n t  of, or r i g h t  to 

in c o m e  from, the property;

(ii) any transfer to the e xtent that the d e c e d e n t  r e t a i n e d  

at the t i m e  of his d eath a power, e i the r alone or in c o n j u n c t i o n



w i t h  a n y  other person, to r e v o k e  or to consume, invade or d i s p o s e  

of the p r i n c i p a l  for his o w n  benefit;

(iii) any t r a n s f e r  w h e r e b y  p r o p e r t y  is h e l d  at the time of 

d e c e d e n t ' s  d e a t h  by d e c e d e n t  and a n o t h e r  w i t h  r i g h t  of s u r v i v o r­

ship;

(iv) any t r a n s f e r  m a d e  to a d o n e e  w i t h i n  two y e a r s  of d e a t h  

of the d e c e d e n t  to the e x t e n t  that the a g g r e g a t e  t r a n s f e r s  to any 

o n e  d o n e e  in e i t h e r  of the y e a r s  e x c e e d  $3,000.00.

A n y  t r a n s f e r  is e x c l u d e d  if m a d e  w i t h  the w r i t t e n  c o n s e n t

or j o i n d e r  of the s u r v i v i n g  spouse. P r o p e r t y  is v a l u e d  as of the 

d e c e d e n t ' s  d e a t h  e x c e p t  that p r o p e r t y  g i v e n  i r r e v o c a b l y  to a d o n e e  

d u r i n g  l i f e t i m e  of the d e c e d e n t  is v a l u e d  as of the d a t e  the d o n e e  

c a m e  into  p o s s e s s i o n  or e n j o y m e n t  if that o ccurs first. N o t h i n g  

h e r e i n  shall c a u s e  to be i n c l u d e d  in the a u g m e n t e d  e s t a t e  any life 

insura n c e ,  a c c i d e n t  i nsuran ce, joint annuity, or p e n s i o n  p a y a b l e  

to a p e r s o n  other  than  the s u r v i v i n g  spouse.

(2) T h e  v alue of p r o p e r t y  o w n e d  by the s u r v i v i n g  spouse at

the d e c e d e n t ' s  death, p l u s  the v a l u e  of p r o p e r t y  t r a n s f e r r e d  by 

the s p o u s e  at any time d u r i n g  m a r r i a g e  to any p e r s o n  o t h e r  than the 

d e c e d e n t  v/hich w o u l d  have b e e n  i n c l u d i b l e  in the s p o u s e ' s  a u g m e n t e d  

e s t a t e  if the s u r v i v i n g  s p o u s e  had p r e d e c e a s e d  the d e c e d e n t  to the 

e x t e n t  the o w n e d  or t r a n s f e r r e d  p r o p e r t y  is d e r i v e d  from the d e c e d e n t  

by any m e a n s  o t h e r  than t e s t a t e  or i n t e s t a t e  s u c c e s s i o n  w i t h o u t  a 

full c o n s i d e r a t i o n  in m o n e y  or m o n e y ' s  worth. For p u r p o s e s  of 

this subsection :

(i) P r o p e r t y  d e r i v e d  f r o m  the d e c e d e n t  includes, b u t  is not 

l i m i t e d  to, any b e n e f i c i a l  i n t e r e s t  of the s u r v i v i n g  spouse in a



t r u s t  c r e a t e d  b y  t h e  d e c e d e n t  d u r i n g  h i s  l i f e t i m e ,  a n y  p r o p e r t y  

a p p o i n t e d  t o  t h e  s p o u s e  b y  t h e  d e c e d e n t ' s  e x e r c i s e  o f  a  g e n e r a l  

o r  s p e c i a l  p o w e r  o f  a p p o i n t m e n t  a l s o  e x e r c i s a b l e  i n  f a v o r  o f  o t h e r s  

t h a n  t h e  s p o u s e ,  a n y  p r o c e e d s  o f  i n s u r a n c e  ( i n c l u d i n g  a c c i d e n t a l  

d e a t h  b e n e f i t s )  o n  t h e  l i f e  o f  t h e  d e c e d e n t  a t t r i b u t a b l e  t o  p r e m i u m s  

p a i d  b y  h i m ,  a n y  l u m p  s u m  i m m e d i a t e l y  p a y a b l e  a n d  t h e  c o m m u t e d  

v a l u e  o f  t h e  p r o c e e d s  o f  a n n u i t y  c o n t r a c t s  u n d e r  w h i c h  t h e  d e c e d e n t  

w a s  t h e  p r i m a r y  a n n u i t a n t  a t t r i b u t a b l e  t o  p r e m i u m s  p a i d  b y  h i m ,  t h e  

c o m m u t e d  v a l u e  o f  a m o u n t s  p a y a b l e  a f t e r  t h e  d e c e d e n t ' s  d e a t h  u n d e r  

a n y  p u b l i c  o r  p r i v a t e  p e n s i o n ,  d i s a b i l i t y  c o m p e n s a t i o n ,  d e a t h  b e n e ­

f i t  o r  r e t i r e m e n t  p l a n ,  e x c l u s i v e  o f  t h e  F e d e r a l  S o c i a l  S e c u r i t y  

s y s t e m ,  b y  r e a s o n  o f  s e r v i c e  p e r f o r m e d  o r  d i s a b i l i t i e s  i n c u r r e d  b y  

t h e  d e c e d e n t ,  a n y  p r o p e r t y  h e l d  a t  t h e  t i m e  o f  d e c e d e n t ' s  d e a t h  b y  

d e c e d e n t  a n d  t h e  s u r v i v i n g  s p o u s e  w i t h  r i g h t  o f  s u r v i v o r s h i p ,  a n y  

p r o p e r t y  h e l d  b y  d e c e d e n t  a n d  t r a n s f e r r e d  b y  c o n t r a c t  t o  t h e  s u r ­

v i v i n g  s p o u s e  b y  r e a s o n  o f  t h e  d e c e d e n t ' s  d e a t h  a n d  t h e  v a l u e  o f  t h e  

s h a r e  o f  t h e  s u r v i v i n g  s p o u s e  r e s u l t i n g  f r o m  r i g h t s  i n  c o m m u n i t y  

p r o p e r t y  i n  t h i s  o r  a n y  o t h e r  s t a t e  f o r m e r l y  o w n e d  w i t h  t h e  d e c e d e n t .  

P r e m i u m s  p a i d  b y  t h e  d e c e d e n t ' s  e m p l o y e r ,  h i s  p a r t n e r ,  a  p a r t n e r s h i p  

o f  w h i c h  h e  w a s  a  m e m b e r ,  o r  h i s  c r e d i t o r s ,  a r e  d e e m e d  t o  h a v e  b e e n  

p a i d  b y  t h e  d e c e d e n t .

( i i )  P r o p e r t y  o w n e d  b y  t h e  s p o u s e  a t  t h e  d e c e d e n t ' s  d e a t h  

i s  v a l u e d  a s  o f  t h e  d a t e  o f  d e a t h .  P r o p e r t y  t r a n s f e r r e d  b y  t h e  

s p o u s e  i s  v a l u e d  a t  t h e  t i m e  t h e  t r a n s f e r  b e c a m e  i r r e v o c a b l e ,  o r  a t  

t h e  d e c e d e n t ' s  d e a t h ,  w h i c h e v e r  o c c u r r e d  f i r s t .  I n c o m e  e a r n e d  b y  

i n c l u d e d  p r o p e r t y  p r i o r  t o  t h e  d e c e d e n t ' s  d e a t h  i s  n o t  t r e a t e d  a s  

p r o p e r t y  d e r i v e d  f r o m  t h e  d e c e d e n t .
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(iii) P r o p e r t y  o w n e d  by the s u r v iving spouse as of the d e­

cede n t ' s  death, or p r e v i o u s l y  t r a n s f e r r e d  by the s u r v i v i n g  spouse, 

is p r e s u m e d  to have been d e r i v e d  from the d e c e d e n t  e x c e p t  to the e x­

tent t h a t  the s u r v iving s pouse e s t a b l i s h e s  that it was d e r i v e d  f r o m  

a n o t h e r  source.

(3) For p u r p o s e s  of this s e c t i o n  a bona fide p u r c h a s e r  is a 

p u r c h a s e r  for value in g o o d  f a i t h  and w i t h o u t  n ot ice of any a d v e r s e  

claim. A n y  r e c o r d e d  i n s t r u m e n t  on w h i c h  a state d o c u m e n t a r y  fee 

is n o t e d  p u r s u a n t  to [insert a p p r o p r i a t e  reference] is p r i m a  facie 

e v i d e n c e  that the t r a n s f e r  d e s c r i b e d  therein was m a d e  to a bona 

fide purchaser.

A d d e d  C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  Board r e c o m m e n d e d  the 
a d d i t i o n  of r e f e r e n c e  to bona fide p u r c h a s e r  in 
(1 ), "to a donee" in (1 ) (iv) and the a d d i t i o n  of 
s u b - p a r a g r a p h  (3) to the above section to r e f l e c t  
r e c o m m e n d a t i o n s  e v o l v e d  in d i s c u s s i o n s  by c o m m i t t e e s  
of the C o l o r a d o  Bar A s s o c i a t i o n  to m e e t  title p r o b­
lems that had been i d e n t i f i e d  under the Code as 
or i g i n a l l y  enacted. One p r o b l e m  that should  be 
c u r e d  by the a m e n d m e n t s  a r o s e  when real p r o p e r t y  
e x p e r t s  in C o l o r a d o  took the p o s i t i o n  that, since 
any t r a n s f e r  m i g h t  be f o u n d  to be for less than 
"adequate and full c o n s i d e r a t i o n  in m o n e y  or m o n e y ' s  
worth," the l a n g u a g e  of the o r i g i n a l  text, all d eeds  
f r o m  m a r r i e d  p e r s o n s  h a d  to be joined in by the 
spouse, lest the g r a n t o r  die w i t h i n  two years and 
the g r a n t e e  be s u b j e c t e d  to the c l a i m  that the v a l u e  
i n v o l v e d  v/as a p a r t  of the a u g m e n t e d  estate.

7ilso, the J o i n t  E d i t o r i a l  Board in 197 5 r e c o m m e n d e d  
the a d d ition in 2 - 2 0 2  (2 ) (i) of language r e f e r r i n g  
to p r o p e r t y  m o v i n g  to the survi v i n g  s p ou se v i a  joint 
and s u r v i v o r s h i p  h o l d i n g s  w i t h  the decedent. T h e  
ad d i t i o n  w o u l d  not, in all p r obability, c hange the 
m e a n i n g  of the subsection, but it w o u l d  c l a r i f y  it 
in r e l a t i o n  to j o i n t l y  h e l d  p r o p e r t y  w h i c h  v/ill be 
p r e s e n t  in a g r e a t  n u m b e r  of cases.
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'l.tl-aiO
S E C T I O N  2-205. [Proceeding for E l e c t i v e  Share; T i m e  Limit.]

(a) T h e  s u r v i v i n g  spouse m a y  elec t to take his e l e c t i v e  share 

in the a u g m e n t e d  net e s t a t e  by filing in the C o u r t  and m a i l i n g  or 

d e l i v e r i n g  to the p e r s o n a l  repres e n t a t i v e ,  a p e t i t i o n  fer the eieetive 

s hare w i t h i n  6 m o n t h s  after the first p u b l i c a t i o n  of n e t i e e  to 

c r e d i t o r s  for f i ling elaims w h i e h  arose b e f o r e  t h e  d e a t h  of the 

d e e e d e n t  i f  any, a-petit-ion- for - the e l e c t i v e  share w i t h i n  9

m o n t h s  after the d a t e  of death, or w i t h i n  6 m o n t h s  a f t e r  the p r o­

bate  of the d e c e d e n t ' s  will, w h i c h e v e r  l i m i t a t i o n  last expires; 

provi d e d ,  however, that n o n - p r o b a t e  transfers, d e s c r i b e d  in S e c t i o n

2 - 2 0 2 (1 ), shall n o t  be i n c lude d w i t h i n  the a u g m e n t e d  e s t a t e  for the 

pu r p o s e  of c o m p u t i n g  the e l e c t i v e  share, if the p e t i t i o n  is filed 

later than 9 m o n t h s  from  d e a t h .

Th e  C o u r t  m a y  e x t e n d  the time for e l e c t i o n  as ^it sees fit 

for c a u s e  snown by the s u r v i v i n g  spouse b e f o r e  the t i m e  for e l e c t i o n  

has expired.

(b) T h e  s u r v i v i n g  s pouse shall giv e n o t i c e  of t h e  time and 

p l a c e  set for h e a r i n g  to p e r s o n s  i n t e r e s t e d  in t h e  e s t a t e  and to the 

d i s t r i b u t e e s  and r e c i p i e n t s  of p o r t i o n s  of t h e  a u g m e n t e d  n e t  e s t a t e  

w h o s e  i n t e r e s t s  w i l l  b e  a d v e r s e l y  a f f e c t e d  by the t aki ng of the e l e c­

tive share.

(c) T h e  s u r v i v i n g  spouse m a y  w i t h d r a w  his d e m a n d  for an elective 

share at any ti me b efore  e n t r y  of a final d e t e r m i n a t i o n  by the Court.

(d) A f t e r  n o t i c e  and hearing, the C o u r t  shall d e t e r m i n e  the 

a m o u n t  of the e l e c t i v e  s hare and shall o r d e r  its p a y m e n t  from the 

a s s e t s  of the a u g m e n t e d  net e s tate or by c o n t r i b u t i o n  as appears



a p p r o p r i a t e  u n d e r  S e c t i o n  2-207. If it appears that a fund or 

pr o p e r t y  i n c l u d e d  in the a u g m ented net e st ate has not c o m e  into 

the p o s s e s s i o n  of the p e r s o n a l  repr esentative,  or has b e e n  d i s t r i b u­

ted by the p e r s o n a l  representativ e, the C o u r t  n e v e r t h e l e s s  shall fix 

the li ability o f  any p e r s o n  w h o  has any i n t e r e s t  in the fund or 

p r o p e r t y  or who has p o s s e s s i o n  thereof, w h e t h e r  as t r u s t e e  or o t h e r­

wise. The p r o c e e d i n g  m a y  be m a i n t a i n e d  a g a i n s t  fewer t h a n  all p e r­

sons a g a i n s t  w h o m  r e l i e f  could be sought, but no p e r s o n  is s u b j e c t  

to c o n t r i b u t i o n  in any g r e a t e r  am ount than he v/ould h a v e  been if 

relief had b e e n  secured  a g ain st all perso ns s u bject to c o n t r ibution.

(e) T h e  o r d e r  or j u d g m e n t  of the C o u r t  m a y  be e n f o r c e d  as

n e c e s s a r y  in suit for c o n t r i b u t i o n  or p a y m e n t  in other c o urts of

this state or o t h e r  jurisdictions.

C o m m e n  L

In 1975, the J o i n t  E d i t o r i a l  B oard r e c o m m e n d e d  
c h a n g e s  in s ubsec t i o n  (a) that w e r e  d e s i g n e d  to 
m e e t  a question, arising under the o r i g i n a l  text, 
of w h e t h e r  the right to an e l e c t i v e  share was 
ever b a r r e d  in cases of una*. m i n i s t e r e d  estates.
T he n e w  l a n g u a g e  also has the e f f e c t  of c l e a r i n g  
included, n o n - p r o b a t e  transfers to p e r s o n s  o t h e r  
than the s u r v i v i n g  spouse of the lien of any p o s­
sible e l e c t i v e  share p r o c e e d i n g  u n l e s s  the spouse's
a c t i o n  is c o m m e n c e d  w i t h i n  nine m o n t h s  after
death. This b a r  on efforts to r e c a p t u r e  n o n - p r o­
bate a s sets for an elect i v e  share does n ot a p p l y  to 

. p r o b a t e  assets. T h e s e  a sset s m a y  be c o n t r o l l e d  
by a w i l l  that m a y  not be o f f e r e d  for p r o b a t e  
u n t i l  as late as three y e a r s  from death. As to 
these, the limita t i o n  ori the s u r v i v i n g  s p o use's 
p r o c e e d i n g  is six mont hs after the probate.

7.
i Z. i I. <??r

S E C T I O N  2-206. [Effect of E l e c t i o n  on B e n e f i t s  by W i l l  or . 

S t a t u t e .]

(a) The s u r v i v i n g  spouse-1-* eieebiort of h i s  e l e c t i v e  share 

dees net a f f e s t  the shar e of- the s u r v i v i n g  s p o u s e  und er the



the s u r v i v i n g  s pouse also express ly r e n o u n c e s  in the p e t i t i o n  f © 3?

an e l e c t i v e  s h a r e  the b e nefit ef al± or any ©f the p revisions, if 

any p r e v i s i o n  is a© renounced, the p r o p e r t y  or o t h e r  b e n e f i t  w h i e h  

w o u l d  o t h e r w i s e  have p a s s e d  to the s u r v i v i n g  s p o u s e  t h e r e u n d e r  is 

treated, s u b j e e t  to c o n t r i b u t i o n  unde r s u b s e c t i o n  2-293-{bf, as if 

the s u r v i v i n g  s p o u s e  had p r e d e e e a s e d  the testator.

(b) A  s u r v i v i n g  spouse  is e n t i t l e d  to h o m e s t e a d  allowance, 

e xempt p r o p e r t y  and f ami ly allowance w h e t h e r  or n e t  h e  eleets to 

take an e l e c t i v e  sha re and w h e ther or not he r e n o u n c e s  the b e n e f i t s  

c o n f erred upon h i m  by the will e x e e p t  that, if it e l e a r l y  appears 

frem the w i l l  that a p r e v i s i o n  t h erein m a d e  for the s u r v i v i n g  s p o u s e  

was i n t e n d e d  to be in lieu ef these rights, he is net so entit l e d  

±£ he does not r e n o u n c e  the provi s i o n  so m a d e  for him in the will.

A  s u r v i ving s pouse is enti tled to h o m e s t e a d  a llowance, e x e m p t  prop-
>

erty and f a mily a l l o w a nce w h e t h e r  or n ot he e l e c t s  to tak e an e l e c­

tive s h a r e .

A d d e d  C o mment

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
c h a nges in this and the f o l l o w i n g  s e c t i o n  that  
r e v e r s e  the p o s i t i o n  of the o r i g i n a l  text w h i c h  
p e r m i t t e d  an electing spouse to a c c e p t  or r e j e c t  
p a r t i c u l a r  b e n e f i t s  as p r o v i d e d  him by the d e c e -  

‘ de n t  w i t h o u t  r e d ucing the d o l l a r  v a l u e  of his 
e l e c t i v e  share. The ne w l a n g u a g e  in this section, 
r e p l a c i n g  former 2 - 2 0 6 (a) and (b), does not m e n­
tion r e n u n c i a t i o n  of transfers w h i c h  is now d e a l t  
w i t h  in 2-207. The r e m a i n i n g  c o n t e n t  of this 
s e c t i o n  is r e s t r i c t e d  to a s im ple s t a t e m e n t  i n­
di c a t i n g  that the family e x e m p t i o n s  d e s c r i b e d  by 
A r t i c l e  II P a r t  4 may be d i s t r i b u t e d  from the 
p r o b a t e  e state w i t h o u t  r e f e r e n c e  to w h e t h e r  an 
e l e c t i v e  share right is asserted, and w i t h o u t  
b e i n g  c h a r g e d  to the e l e c t i n g  s pouse as a p a r t  
of the e l e c t i v e  share. In the v i e w  of the Board,

- 1 1  -



d e l e t i o n  of langu a g e  in the o r i g i n a l  form 
of 2 - 2 0 6 ( b ) , d e e d i n g  w i t h  d e v i s e s  t h a t  are 
in t e n d e d  to be l i e u  of family e x empti ons, 
does not a lter ,ie a b i lity of a testator, b y  
e x pre ss p r o v i s i o n  in the will, f r o m  p u t t i n g  
a s u r v i v i n g  spouse to an election b e t w e e n  
a c c e p t i n g  the d e v i s e s  p r o v i d e d  or a c c e p t i n g  
the family e x e m p t i o n s  p r o v i d e d  by lav:. This  
m a t t e r  is d e a l t  w i t h  in 2-401, 2-402, 2-403 
a n d  2-404.

13.
S E C T I O N  2-207. [ C h a r g i n g  Sp o u s e  w i t h  Gifts Received; L i a b i l i t y  

Of O t h e r s  F o r  B a l a n c e  of E l e c t i v e  Share.]

(a) In the p r o c e e d i n g  far an e l e c t i v e  share, p r o p e r t y  w h i e h  is 

p a r t  or the a u g m e n t e d  estate w h i e h  passes er has p a s s e d  to the s u r­

viv i n g  s p o u s e  by t e st ate or i n t e r e s t s  s u c c e s s i o n  or e t h e r  mea ns and 

w h i e h  has not be en renounced, i n c l u d i n g  that d e s c r i b e d  in G e et ien

2 - 2 G 2 -{3 )-, is app lied first to s a t i s f y  the e l e c t i v e  s h a r e  and te r educe 

the a m o u n t  due from other r e c i p i e n t s  ef p o r t i o n s  of the a u g m ented 

estate. In the p r o c e e d ing for an e l e ct ive share;, v a lu es included in the 

a u g m e n t e d  e s t a t e  w h i c h  pass or have p a n s t o  t h e s u r v i v i n g  spouse, or

w h i c h  w o u l d  have passed to the spouse bu t wore r e n o u n c e d , are a p p l i e d

first to s a tisfy the e l e c t ive share a nd to r e d u ce any c o n t r i b u t i o n s  

due f r o m  o t h e r r ecip ients of transfers included in the a u g m e n t e d  e s t a t e . 

F o r  p u r p o s e s  of t h is s u b s e c t i o n , the e l e c t i n g  s p o u s e ' s  b e n e f i c i a l  in­

te r est in any life e s t a t e o r in any t rust shall be c o m p u t e d  as if w o r t h  

one h a l f  of the t otal v a l ne of tho p r o p ertv c u b j o c t to the life e s t a t e , 

or of the trust e s t a t e , u n l ess h igher or .lower v a l u e s for these in-

t e rests ar e n stab list, ed by_ p r o o f  .

(b) R e m a i n i n g  p r o p e r t y  of t: : a u g m e n t e d  e s t a t e  is so a p p l i e d  

that l i a b i l i t y  for the b a l a n c e  of she e l e c t i v e  s h a r e  of the s u r v i v i n g  

s p o u s e  is e q u i t a b l y  a p p o r t i o n e d  among the r e c i p i e n t s  of the a u g m e n t e d



t:

e state in p r o p o r t i o n  to the v a l u e  of their i n t e r e s t s  therein.

(c) O n l y  o r i g i n a l  t r a n s f e r e e s  from, or a p p o i n t e e s  of, the 

d e c e d e n t  and t h e i r  donees, to the e x t e n t  the d o n e e s  h a v e  the p r o p e r t y  

or its pro ceeds, are s u b j e c t  to the c o n t r i b u t i o n  to m a k e  u p  the 

e l e c t i v e  share of the s u r v i v i n g  spouse. A  p e r s o n  l i a b l e  to c o n t r i­

b u t i o n  m a y  c h o o s e  to g i v e  u p  the p r o p e r t y  t r a n s f e r r e d  to h i m  or to 

p a y  its v a l u e  as o f  the time it is c o n s i d e r e d  in c o m p u t i n g  the 

a u g m e n t e d  estate.

A d d e d  C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
c h a n g e s  in s e c t i o n  2-206 and s u b s e c t i o n  (a) of 
this s e c t i o n  w h i c h  h a v e  the e f f e c t  of p r o­
tecting a d e c e d e n t ' s  p l a n  as far as it p r o­
vid e s  v a l u e s  for the s u r v i v i n g  spouse. The 
s pouse is n o t  c o m p e l l e d  to a c cept t h e  b e n e f i t s  
d e v i s e d  by the dec edent, b u t  if t h e s e  b e n e f i t s  
are rejected, the v a l u e s  i n v o l v e d  are c h a r g e d  
to the e l e c t i n g  s p ouse as if the d e v i s e s  w e r e  
accepted. T h e  s e c o n d  sente n c e  of n e w  s u b s e c t i o n
(a) p r o v i d e s  a r e b u t t a b l e  p r e s u m p t i o n  o f  the 
v a l u e  of a life e s t a t e  or an i n t e r e s t  in »a trust, 
w h e n  this form of b e n e f i t  is p r o v i d e d  for an 
e l e c t i n g  spouse b y  the d e c e d e n t ' s  plan.

9.
IZ.it.ll*'

S E C T I O N  2-504. [ S e lf-proved Will.] A n  a t t e s t e d  w i l l  m a y  at 

the time ef its e x e c u t i o n  or at any s u b s e q u e n t  d a t e  b e  m a d e  self- 

proved, by the a c k n o w l e d g m e n t  t h e r e o f  by the t e s t a t o r  and the a f­

fid a v i t s  of the witnesses, eaeh m a d e  b efore  an e f f i e e  a u t h o r i s e d  

to a d m i n i s t e r  oaths under the laws of this State, and e v i d e n e e d  by 

the o f f i e e r x s eertifieate, u n d e r  o f f i c i a l  seal, a t t a e h e d  or a n n e x e d  

to the w i l l  in form and e o n t e n t  s u b s t a n t i a l l y  as fellows:

T H E  S T A T E  Q P  ______________________________________________________________________________

6 9 H H T ¥  6F
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W e 7  j. ___ 7  Q R ^ ___ 7  t e s t a t o r  a n d  -the w i t n e s s e s 7

r e s p e e t i v e l y 7  w h o s e  names  are s i g n e d  te -the a t t a c h e d  e ?  f o r e g o i n g  

i n s t r u m e a t 7 b e i n g  f i r s t  d u l y  sweafa7 d e  h e r e b y  d e e l a r e  t e  -the 

u n d e r s i g n e d  a u t h o r i t y  t h a t  the t e s t a t e r  s i g n e d  a n d  e x e e u t e d  -the 

i n s t r u m e n t  as has l a s t  w i l l  a n d  t h a t  he h a d  s i g n e d  w i l l i n g l y  o r  

d i r e e t e d  a n o t h e r  t o  s i g n  f e r  h i m 7 a n d  t h a t  he e x e e u t e d  i t  as his 

free aad v o l u n t a r y  a e t  fer the purpo s e s  t h e r e i n  e x p r e s s e d ?  and t h a t  

eaeh ef the w i t n e s s e s 7  in the p r e s e n e e  a n d  h e a r i n g  ef the t e s t a t e r v  

si g n e d  t h e  w i l l  as w i t n e s s  and that t e  t h e  b e s t  e f  his k n o w l e d g e  

the t e s t a t e r  w a s  a t  t h a t  t i m e 7 IS er m e r e  y e a r s  e f  a g e 7  e f  seand 

m i n d  and a n d e r  n e  e e n s t r a i n t  er andae inflaenee.

¥ e s t a t e r

W i t n e s s

W i t n e s s

S u b s e r i b e d 7 s w e r n  te and a e k n e w l e d g e d  b e f o r e  m e  by the t e s t a t e r 7

and s a b s e r i b e d  a n d  swern te b e fore m e  by  7  and ____7  w i t n e s s e s 7

t h i s  day ef- 7 ______ r

-(Seal)- -(Signed)- ______________________________ ______ _

-(©ffieial e a p a e i t y  ef effieer)-

(a ) Any w i l l  m a y  be s i m u l t a n e o u s l y  e x e c u t e d , attested, and m a d e  

self-proved, by the a c k n o w l e d g m e n t  thereo f b y  the t e s t a t o r  and the 

a f f i d a v i t s  of the witnes s e s ,  each m a d e  b e f o r e  an o f f i c e r  a u t h o r i z e d  

to a d m i n i s t e r  o ath s u n d e r  the lav/s of the state w h e r e  e x e c u t i o n  o c c u r s  

and e v i d e n c e d  by the o f f i c e r ' s  certificate, u n d e r  o f f i c i a l  seal, in

form and c o ntent s u b s t a n t i a l l y  as follows:



, the testator, sign m y  name to

this i n s t r u m e n t  this day of________ , 19 , and being first

duly sworn, do h e r e b y  d e c lare to the u n d e r s i g n e d  a u t h o r i t y  that I 

sign a n d  e x e cute this i n s t r u m e n t  as m y  last will and that  I sign 

it w i l l i n g l y  (or w i l l i n g l y  d i r e c t  a n o ther to sign for m e ) , that I 

ex e c u t e  it as m y  free and v o l u n t a r y  act for the p u r poses therein 

expressed, and chat I am e i g h t e e n  years of age o r  older, of sound 

mind, a n d  u n d e r  no c o n s t r a i n t  or undue influence.

wi t n e s s e s ,  s i g n  o u r  names to this instrument, b e i n g  first duly s w o r n , 

and do h e r e b y  d e c l a r e  to the u n d e r s i g n e d  a u t h o r i t y  t h a t  the t e s t a t o r  

signs and e x e c u t e s  this I n s t r u m e n t  as his last w i l 1 and that he 

signs it w i l l i n g l y  (or w i l l i n g l y  dir ects a n o t her to sign for h i m ) ,

and t h a t  e a c h  of us, in the p r e s e n c e  and h e aring of the t e s t a t o r , 

he r e b y  signs this w i l l  as w i t n e s s  to the testator's signing, and t h a t  

to the b e s t  0 1 n is k n o w l e d g e  the t esta t o r  is e i g h t e e n  ye ars of age 

or cider, of sound mind, and u n d e r  no c o n s t r a i n t  or u n d u e  influence.

T e s t a t o r

We, the

>

W i t n e s s

W i t n e s s

T he S t a t e  of

C o u n t y  of

S u b s cribed, s worn to and a c k n o w l e d g e d  b e f o r e  me by

t h e t e s t a t o r  and s u b s c r i b e d  and sworn to b e fore m e  by 

a n d ________________________ , v/itnesses, this ' d a y  ofand



(Seal) (S i g n e d )

(O f f i c i a l  c a p a c i t y  of o f f i c e r )

(b) A n  a t t e s t e d  w i l l  m a y  at any time s u b s e q u e n t  to its 

e x e c u t i o n  be m a d e  s e l f - p r o v e d  by the a c k n o w l e d g m e n t  t h e r e o f  by 

the t e s t a t o r  and the affida v i t s  'f the witnesse s, e a c h  m a d e  b e f o r e  

an o f f i c e r  a u t h o r i z e d  to a d m i n i s t e r  oaths under the laws of the 

state w h e r e  the a c k n o w l e d g m e n t  o c c u r s  and e v i d e n c e d  by the  o f f i c e r’s 

c e rtificat e, u n d e r  the o f f i c i a l  seal, a t t ached or a n n e x e d  to the w i l l  

in form and c o n t e n t  s u b s t a n t i a l l y  as follows;

T h e  S t a t e  of __________________________

C o u n t y  of ______________________________

W e _____________, _________ , and ___________, the t e s tator and the w i t­

nesses, r e s pectively, w h o s e  n ames are signe d to the a t t a c h e d  or f o r e­

going instru ment, b e ing first d u l y  sworn, do h e r e b y  d e c l a r e  to the
>

u n d e r s i g ned a u t h o r i t y  that the t e s t ator signed and e x e c u t e d  the i n s t r u­

m e n t  as his last w i l l  and that he had signed w i l l i n g l y  (or w i l l i n g l y  

d i r e c t e d  a n o t h e r  to sign for h i m ) , and that he e x e c u t e d  it as his free 

and v o l u n t a r y  a c t  for the p u r p o s e s  therein expressed, and t h a t  e a c h  of 

the w it nesses, in the p r e s e n c e  and hearing of the testator, s i g ned the 

w i l l  a s w i t n e s s  a n d that to the best of his k n o w l e d g e  the t e s t a t o r  was 

at that ti me e i g h t e e n  years of age or older, of sound m i n d  and u n d e r  n o  

c o n s t r a i n t  or undue  influence.



T e s t a t o r

W i t n e s s

W i t n e s s

Subscribed, sworn to and a c k n o w l e d g e d  b e f o r e  m e  by 

the testator, and s u b s c r i b e d  and sworn to b e f o r e  m e  by

a n d _______________, witnesse s, this   d a y  of _______.

(Seal) (Signed) _________________

(Official c a p a c i t y  of officer)

A d d e d  C o m m e n t

The o r i g i n a l  text of this s e ction d i r e c t e d  that 
the o f f i c e r  w h o  a s s i s t e d  the e x e c u t i o n  o f  a 
s e l f - p r o v e d  w i l l  be a u t h o r i z e d  to act by v i r­
tue of the laws of "this State", thereb y r e­
stri c t i n g  this m o d e  of e x e c u t i o n  to w i l l s  o f­
fered for p r o b a t e  in the state w h e r e  they 
w e r e  executed. Also, the o r i g i n a l  text 
a u t h o r i z e d  only the a d d i t i o n  to an a l r e a d y  * 
s igned and w i t n e s s e d  will, of an ac know l e d g e  at 
of the t e s t a t o r  and a f f i d a v i t s  of the w i t­
nesses, t h e r e b y  r e q u i r i n g  t e s tato r and w i t­
nesses to sign t wice e v e n  t houg h the e nti re 
e x e c u t i o n  c e r emony o c c u r r e d  in the p r e s e n c e  
of a n o t a r y  or other official. In 1975, 
the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  the 
s u b s t i t u t i o n  of n e w  text that el iminates 
these problems.

1 0 . >/
‘ I i I. •Z-Z-cT ' )j' ...

SE C T I O N  2-602. [Choice of L a w  as to M e a n i n g  and E f f e c t  of /' “fC

Wills.] The m e a n i n g  and legal e f f e c t  of a d i s p o s i t i o n  in a w i l l  shall 

be d e t e r m i n e d  by the local law of a p a r t i c u l a r  state s e l e c t e d  by the 'v- 

t e s t a t o r  in his i n s t r u m e n t  unless the applic a t i o n  of that l a w  is 

c o n t r a r y  to the p r o v i s i o n s  r e l a t i n g  to the e l e c t i v e  share d e s c r i b e d  in 

P a r t  2 of this Article, the p r o v i s i o n s  r e l a t i n g  to e xem pt p r o p e r t y



and a l l o w a n c e s  d e s c r i b e d  in P a r t  4 of this Article, or any o t h e r

p u b l i c  p o l i c y  of this state o t h e r w i s e  a p p l i c a b l e  to the d i s p o s i t i o n .

A d d e d  C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
the a d d i t i o n  of e x p l i c i t  r e f e r e n c e  to the e l e c t i v e  
share d e s c r i b e d  in A r t i c l e  II, P a r t  2, a n d  the 
exempt i o n s  and a l l o w a n c e s  d e s c r i b e d  in A r t i c l e  II,
P a r t  4, as e m b o d y i n g  p o l i c i e s  of this state w h i c h  
m a y  n o t  be c i r c u m v e n t e d  by a t e s t a t o r ' s  c h o i c e  of 
a p p l i c a b l e  law.

u '

S E C T I O N  2-608. [Nenadempfeien ef S p e e i f i e  D e v i s e s  i n  C e r t a i n  

Cases; Sale b y  Genservater; U n p a i d  P r e e e e d s  ef Sale, Gendemnafeien 

or Insurance.]

(a) If s p e e i f i e a l l y  d e v i s e d  p r o p e r t y  is seld b y  a eenservafeer, 

or if a c o n d e m n a t i o n  a ward er i n s u r a n e e  p r e e e e d s  are p a i d  fee a e e n -  

servafeor as a r e s u l t  of eendemnafeien, fire, er easualfey, fehe s p e e i f i e  

d e v i s e e  has the r i g h t  to a g e n e r a l  p e c u n i a r y  d e v i s e  e q u a l  fee fehe nefe 

sele priee, the c o n d e m n a t i o n  award, er the i n s u r a n e e  preee e d s .  -Thi s 

subsee t i e n  dees not apply if s u b s e q u e n t  fee fehe sale, eendemnafeien, er 

casualty, it is a d j u d i c a t e d  that the d i s a b i l i t y  ef fehe feeefeafeer h a s  

eeased and fehe testa tor survives fehe a d j u d i c a t i o n  by o n e  year. T h e  

right ef fehe s p e eif ie d e v i s e e  under this subseefeien is r e d u e e d  b y  any

r ight he ‘has under subseefeien Ibj.

(b) A  s p e e ifie d e v i s e e  has the r i g h t  fee fehe r e m a i n i n g  s p e e i f i -  

eally d e v i s e d  p r o p e r t y  and:

(1 ) any balar.ee of the p u r c h a s e  p r i e e  (together w i t h  any 

s e c u r i t y  interest) owing from, a p u r c h a s e r  to the t e s t a t o r  at d e a t h  

by r e a s o n  of sale of the property;

(9 ) any a m o u n t  ef a c o n d e m n a t i o n  award  for the t a k i n g  of t h e
i

pr o p e r t y  unpaid at death;
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O') any p r e e e e d s  u npa id at d e a t h  en fire er e a s u a l t y  

i n s u r a n e e  en the property; and

.■(4 ) p r o p e r t y  e w n e d  b y  testater at his d e a t h  as a r e s u l t  e§ 

fereelesure, er o b t a i n e d  in lie u e§ iereelesure, e§ th e  s e e u r i t y  

fer a s p e e i f i e a l l y  d e v i s e d  obligation.

[ N O N A D E M P T I O N  O F  S P E C I F I C  D E V I S E S  I N  C E R T A I N  C A S E S ;  U N P A I D  
P R O C E E D S  O F  S A L E ,  C O N D E M N A T I O N  O R  I N S U R A N C E ;

S A L E  B Y  C O N S E R V A T O R . ]

( A )  A  s p e c i f i e d  d e v i s e e  h a s  t h e  r i g h t  t o  t h e  r e m a i n i n g  s p e ­

c i f i c a l l y  d e v i s e d  p r o p e r t y  a n d ;

( 1 )  a n y  b a l a n c e  o f  t h e  p u r c h a s e  p r i c e  ( t o g e t h e r  w i t h  

a n y  s e c u r i t y  i n t e r e s t )  o w i n g  f r o m  a  p u r c h a s e r  t o  t h e  t e s t a t o r  

f a t  d e a t h  b y  r e a s o n  o f  s a l e  o f  t h e  p r o p e r t y ;

( 2) a n y  a m o u n t  o f  a  c o n d e m n a t i o n  a w a r d  f o r  t h e  t a k i n g  o f  

t h e  p r o p e r t y  u n p a i d  a t  d e a t h ;

( 3 )  a n y  p r o c e e d s  u n p a i d  a t  d e a t h  o n  f i r e  o r  c a s u a l t y  i n s u r a n c e  

o n  t h e  p r o p e r t y ;  a n d

( 4 )  p r o p e r t y  o w n e d  b y  t e s t a t o r  a t  h i s  d e a t h  a s  a  r e s u l t  o f  

f o r e c l o s u r e ,  o r  o b t a i n e d  i n  l i e u  o f  f o r e c l o s u r e ,  o f  t h e  s e c u r i t y  

f o r  a  s p e c i f i c a l l y  d e v i s e d  o b l i g a t i o n .

( D )  I f  s p e c i f i c a l l y  d e v i s e d  p r o p e r t y  i s  s o l d  b y  a  c o n s e r v a t o r ,  

o r  i f  a  c o n d e m n a t i o n  a w a r d  o r  i n s u r a n c e  p r o c e e d s  a r e  p a i d  t o  a  c o n ­

s e r v a t o r  a s  a  r e s u l t  o f  c o n d e m n a t i o n ,  f i r e ,  o r  c a s u a l t y ,  t h e  s p e c i f i c  

d e v i s e e  h a s  t h e  r i g h t  t o  a  g e n e r a l  p e c u n i a r y  d e v i s e  e q u a l  t o  t h e  n e t  

s a l e  p r i c e ,  t h e  c o n d e m n a t i o n  a w a r d ,  o r  t h e  i n s u r a n c e  p r o c e e d s .  T h i s  

s u b s e c t i o n  d o e s  n o t  a p p l y  i f  s u b s e q u e n t  t o  t h e  s a l e ,  c o n d e m n a t i o n  

o r  c a s u a l t y ,  i t  i s  a d j u d i c a t e d  t h a t  t h e  d i s a b i l i t y  o f  t h e  t e s t a t o r  

h a s  c e a s e d  a n d  t h e  t e s t a t o r  s u r v i v e s  t h e  a d j u d i c a t i o n  b y  o n e  y e a r .
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T h e  r i g h t  of the speci f i c  devisee, u nder this s u b s e c t i o n  is r e d u c e d

by any r i g h t  he has u n d e r  sub ;ection (A) .

A d d e d  C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
a r e - o r d e r i n g  of thf title of this s e ction and 
a r e v e r s a l  of the o r i g i n a l  order  of the s u b­
sections. Thi s r e c o m m e n d a t i o n  w a s  d e s i g n e d  to 
c o r r e c t  an u n i n t e n d e d  i n t e r p r e t a t i o n  of the 
s e c t i o n  to the e f f e c t  t h a t  all of the events 
d e s c r i b e d  in s u b s e c t i o n s  (a) and (b) had r e l e­
va n c e  only w h e n  the t e s t a t o r  was u n d e r  a c o n­
servators hip. The o r i g i n a l  i n tent of the 
section, m a d e  m o r e  a p p a r e n t  by this r e -ordering, 
w a s  to p r e v e n t  a d e m p t i o n  in all cases i n v o l v i n g  
sale, c o n d e m n a t i o n  or d e s t r u c t i o n  of s p e c i f i c a l l y  
d e v i s e d  assets w h e r e  testat o r ' s  d e a t h  o c c u rred 
b e f o r e  the p r o c e e d s  of the sale, c o n d e m n a t i o n  or 
any insurance, h a d  b e e n  paid to the testator.

1 2 .
I3.II.VX7

S E C T I O N  2-611. [Constructi on of G e n e r i c  Terms  to A c c o r d  w i t h

R e l a t i o n s h i p s  as D e f i n e d  for I n t e s t a t e  Succession.] Halfbl o o d s ,

a d o p t e d  p e r s o n s  and p e r s o n s  born out of w e d l o c k  are i n c l u d e d  in class

g i f t  t e r m i n o l o g y  and terms of r e l a t i o n s h i p  in a c c o r d a n c e  w i t h  r u l e s

for d e t e r m i n i n g  r e l a t i o n s h i p s  for p u r p o s e s  of i n t e s t a t e  successio n.

B u t  a p e r s o n  born o u t  of w e d l e e k  is not t r e a t e d  as the ehild e s  the

f a t h e r  u n l e s s  the p e r s o n  is e peniy and n o t o r i o u s l y  so t r e a t e d  by

the father. [But a p e r s o n  born out of w e d l o c k  is n o t  t r e a t e d  as

the c h i l d  of the father u nless the p e r s o n  is openly and n o t o r i o u s l y

so t r e a t e d  by the f a t h e r . ]

A d d e d  C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
t h a t  the s e c t i o n  end w i t h  the words, "of i n t e s t a t e  
s u c c essio n.", in order to a lign the s e c t i o n  w i t h  
t he U n i f o r m  P a r e n t a g e  A c t  of 1973. T h e  B o a r d  
a l s o  r e c o m m e n d e d  retention, as a b r a c k e t e d  a l t e r n a­
tive form for st ates that do not e n a c t  the U n i f o r m  
P a r e n t a g e  Act, of the language of the 1969 text

/ 4
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b e g i n n i n g  w i t h  "but a p e r s o n  b o r n  o u t  of wedlock", 
and c o n t i n u i n g  t h r o u g h  to the end of the o r i g i n a l  
section.

[Change #31 affects S e c t i o n  2-801. It appears at p a g e  39, i n f r a .]

) * / /, 13.
S E C T I O N  2-802. [Effect of Divorce, A n n u l m e n t ,  and D e c r e e  o f  .

fj j
S e p a r a t i o n . ] ,7

(a) A  p e r s o n  w h o  is d i v o r c e d  f r o m  the d e c e d e n t  or w h o s e  m a r r i a g e  

to the d e c e d e n t  has b e e n  a n n u l l e d  is n o t  a s u r v i v i n g  s pouse unless,

by v i r t u e  of a s u b s e q u e n t  m a r r i a g e ,  he is m a r r i e d  to the d e c e d e n t  at 

the time of death. A  d e c r e e  of s e p a r a t i o n  w h i c h  does n o t  t e r m i n a t e  

the status  of h u s b a n d  and w i f e  is n o t  a d i v o r c e  for p u r p o s e s  of 

this section.

(b) For p u r p o s e s  of P a r t s  1, 2, 3 & 4 of this A r t icle, and 

of S e c t i o n  3 - 2 0 3 , a s u r v i v i n g  s p o u s e  does n o t  include:

(1 ) a p e r s o n  w h o  o b t a i n s  or consents  to a final d e c r e e  or

ju d g m e n t  of d i v o r c e  f r o m  the d e c e d e n t  or an a n n u l m e n t  of t h e i r

m a r r i a g e ,  w h i c h  d e c r e e  or j u d g m e n t  is not r e c o g n i z e d ,as v a l i d  in 

this ^tate, unless they s u b s e q u e n t l y  p a r t i c i p a t e  in a m a r r i a g e  

c e r e m o n y  p u r p o r t i n g  to m a r r y  each to the other, or s u b s e q u e n t l y  

live t o g e t h e r  as m a n  and wife;

(2 ) a p e r s o n  who, f o l l o w i n g  a d e c r e e  or j u d g m e n t  of d i v o r c e  

or a n n u l m e n t  o b t a i n e d  by the d ecedent, p a r t i c i p a t e s  in a m a r r i a g e  

c e r e m o n y  w i t h  a t hird person; or

(3) a p e r s o n  w h o  w a s  a p a r t y  to a v a l i d  p r o c e e d i n g  c o n c l u d e d

by an o r d e r  p u r p o r t i n g  to t e r m i n a t e  all m a r i t a l  p r o p e r t y  rights.

A d d e d  C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  recoiunended 
the addition, in the p r e l i m i n a r y  s t a t e m e n t  of 
s u b s e c t i o n  (b), of e x p l i c i t  r e f e r e n c e  to S e c t i o n
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3-203 w h i c h  cont rols p r i o r i t i e s  for a p p o i n t­
me n t  as p e r s o n a l  repr es e n t a t i v e .

i5 .!KP° “ '
S E C T I O N  3-106. [Proceedings W i t h i n  the J u r i s d i c t i o n  of Court; 

Service; J u r i s d i c t i o n  Over Persons.] In p r o c e e d i n g s  w i t h i n  the 

e x c l u s i v e  j u r i s d i c t i o n  of the C o u r t  w h e r e  n o t i c e  is r e q u i r e d  b y  

this C o d e  or by rule, and in p r o c e e d i n g s  to c o n s t r u e  p r o b a t e d  w i l l s  

or d e t e r m i n e  heirs w h i c h  c o ncern e s t a t e s  that h a v e  not b e e n  and 

c a n n o t  n o w  be o pen ed for a d m i n i s t r a t i o n , i n t e r e s t e d  p e r s o n s  m a y  b e  

bo u n d  oy the orders of the C o u r t  in r e s p e c t  to p r o p e r t y  i n  or s u b­

ject to the laws of this state by n o t i c e  in c o n f o r m i t y  w i t h  S e c t i o n  

1-401. A n  order is b i n d i n g  as to all w h o  are g i v e n  n o t i c e  of the 

p r o c e e d i n g  t hough less than all i n t e r e s t e d  p e r s o n s  are notified.

A d d e d  C o m m e n t

The J o i n t  E d i t o r i a l  Board, in 1975, r e c o m m e n d e d  
the a d d i t i o n  after "rule", of the language^ "and 
in p r o c e e d i n g s  to c o n s t r u e  p r o b a t e d  w i l l s  or 
d e t e r m i n e  heirs w h i c h  c o n c e r n  estates t h a t  have 
not b e e n  and c a nnot no w be o p e n e d  for a d m i n i s t r a­
tion." This addition, c o u p l e d  w i t h  the e x c e p t i o n s  
to the limitations p r o v i s i o n s  in 3-108 that p e r­
mi t  p r o c e e d i n g s  to c o n s t r u e  w i l l s  and to d e­
ter m i n e  heirs of i n t e s t a t e s  to be c o m m e n c e d  m o r e  
than three y e a r s  .• fter death, c l a r i f i e s  the p u r­
pose of the d r a f t s m e n  to o f f e r  a p r o b a t e  p r o­
cee d i n g  to aid the d e t e r m i n a t i o n  of r ights of 
i n h e r i t a n c e  of est ates that w e r e  not o p e n e d  for 

• a d m i n i s t r a t i o n  w i t h i n  the time p e r m i t t e d  by s e c­
tion 3-108.

15.

S E C T I O N  3-301. [Informal P r o b a t e  or A p p o i n t m e n t  P r o c e e d i n g s ;  

Applic a t i o n ;  Contents.]

(a) A p p l i c a t i o n s  for i n f ormal p r o b a t e  or i n f o r m a l  a p p o i n t m e n t  

shall be d i r e c t e d  to the Registrar, a n d  v e r i f i e d  by the a p p l i c a n t  to
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be a c c u r a t e  and c o m p l e t e  to t h e  b e s t  of his k n o w l e d g e  a n d  b e l i e f  

as to the fo llowing in formation:

(1) E v e r y  a p p l i c a t i o n  for i n f o r m a l  p r o b a t e  of a w i l l  or for 

i n f o r m a l  a p p o i n t m e n t  of a p e r s o n a l  r e p r e s entat ive, o t h e r  than a 

s p e c i a l  or s u c c e s s o r  r e p r e s e n t a t i v e ,  shall c o n t a i n  the following:

(1) a s t a t e m e n t  of the i n t e r e s t  of the applicant;

(ii) the name, and d a t e  of d e a t h  of the decedent, h i s  age, 

and the c o u n t y  and state of h i s  d o m i c i l e  at the time of death, a n d  

the n ames a n d  a d d r e s s e s  of the spouse, children, heirs a n d  d e v i s e e s  

and the ages of any w h o  are m i n o r s  so far as k n o w n  or a s c e r t a i n a b l e  

w i t h  r e a s o n a b l e  d i l i g e n c e  by the ap plicant;

(iii) if the d e c e d e n t  w a s  n o t  d o m i c i l e d  in the s t a t e  at the 

time of his death, a s t a t e m e n t  s h o w i n g  venue;

(iv) a s t a t e m e n t  i d e n t i f y i n g  and i n d i c a t i n g  the a d d r e s s  of 

any p e r s o n a l  r e p r e s e n t a t i v e  of the d e c e d e n t  a p p o i n t e d  in this s t a t e  

or e l s e w h e r e  w h o s e  a p p o i n t m e n t  has not been  terminated;

(v) a s t a t e m e n t  i n d i c a t i n g  w h e t h e r  the a p p l i c a n t  has r e c e i v e d  

a d e m a n d  for notice, or is a w a r e  of any d e m a n d  for n o t i c e  of any 

p r o b a t e  or a p p o i n t m e n t  p r o c e e d i n g  c o n c e r n i n g  the d e c e d e n t  that m a y  

h a v e  b e e n  f il ed in this state or elsewhere.

(vi) that the time li mit for i n f ormal p r o b a t e  or a p p o i n t m e n t  

as p r o v i d e d  in this A r t i c l e  has n o t  e x p i r e d  e ither b e c a u s e  3 y e a r s  • 

or less hav e  p a s s e d  since the d e c e d e n t ' s  death, or, if m o r e  t h a n  3 

y e a r s  from d e a t h  have passed, t h a t  c i r c u m s t a n c e s  as d e s c r i b e d  by 

S e c t i o n  3-108 a u t h o r i z i n g  t ardy p r o b a t e  or a p p o i n t m e n t  h a v e  occurred.

(2) A n  a p p l i c a t i o n  for i n f o r m a l  p r o b a t e  of a w i l l  shall s t a t e  

the f o l l o w i n g  in a d d i t i o n  to the s t a t e m e n t s  r e q u i r e d  by (1 ):



(i) that the o r i gina l of the d e c e d e n t’s last w i l l  is in the 

p o s s e s s i o n  of the court, or a c c o m p a n i e s  the a p pli cation, o r  tha t 

an a u t h e n t i c a t e d  copy of a w i l l  p r o b a t e d  in a n o t h e r  j u r i s d i c t i o n  a c­

com p a n i e s  the application;

(ii) that the applicant, to the best of his k n o w l e d g e ,  b e l i e v e s  

the w i l l  to have b e e n  v a l i d l y  executed;

(iii) that after the e x e r c i s e  of reaso n a b l e  d i l i g e n c e ,  the 

a p p l i c a n t  is u n a w a r e  of any i n s t r u m e n t  r e v o k i n g  the will, a n d  t h a t  

the a p p l i c a n t  b e l iev es that the i n s t r u m e n t  w h i c h  is the s u b j e c t  of 

the a p p l i c a t i o n  is the d e c e d e n t ' s  last will.

livl that the time i imit for i n f o r m a l  p r o b a t e  or a p p o i n t m e n t  

aa p r o v i d e d  in this A r t i c l e  has not expired e i t h e r  b e c a u s e  3 y e a r s  

or leas have p a s s e d  ainee the d e e e d e n t A a deat h- or- if m o r e  than 3 

y e a r s  f r o m  d e a t h  have p a s s e d -  that eireum a t a n c e a  aa d e s c r i b e d  by

S e c t i o n  3-106 authori sing tardy p r o b a t e  or a p p o i n t m e n t  h a v e  o ccurred.
>

[Recast as (vi) in (1 ) above.]

(3) An a p p l i c a t i o n  for i n f o r m a l  a p p o i n t m e n t  of a p e r s o n a l  

r e p r e s e n t a t i v e  to a d m i n i s t e r  an e s t a t e  und er a w i l l  shall d e s c r i b e  

the will by date of e x e c u t i o n  and state the time and p l a c e  of p r o­

bat e  or the p e n d i n g  a p p l i c a t i o n  or p e t i t i o n  for proba te. T h e  a p­

pl i c a t i o n  for a p p o i n t m e n t  shall a d o p t  the statem e n t s  in the a p p l i c a -  

tian or p e t i t i o n  for p r o b a t e  and state the name, address and p r i o r i t y  

for a p p o i n t m e n t  of the p e r s o n  w h o s e  a p p o i n t m e n t  is sought.

(4) An a p p l i c a t i o n  for i n f o r m a l  a p p o i n t m e n t  of an a d m i n i s t r a t o r  

in i n t e s t a c y  shall state in a d d i t i o n  to the s t a t e m e n t s  r e q u i r e d  byi

(1 ) :

(i) that a fter the e x e r c i s e  of reaso n a b l e  d i l i g e n c e ,  the 

a p p l i c a n t  is unaware of any u n r e v o k e d  t e s t a m e n t a r y  i n s t r u m e n t  r e l a t i n g
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to p r o p e r t y  h a v i n g  a situs in this s tate under S e c t i o n  1-301, or, 

a s t a t e m e n t  w h y  any such instr u m e n t  of w h i c h  he m a y  be a w a r e  is n o t  

b e i n g  probated;

(ii) the p r i o r i t y  of the p e r s o n  w h o s e  a p p o i n t m e n t  is s o ught a nd 

the n a m e s  of a n y  o t h e r  persons h a v i n g  a p r i o r  or equal r i g h t  to



the a p p o i n t m e n t  u n d e r  S e ction 3-203.

(5) A n  a p p l i c a t i o n  for a p p o i n t m e n t  of a p e r s o n a l  r e p r e s e n t a­

tive to succe ed a p e r s o n a l  r e p r e s e n t a t i v e  a p p o i n t e d  u n d e r  a d i f f e r e n t  

t e s t a c y  status s hall r e f e r  to the o r d e r  in the m o s t  r e c e n t  t e s t a c y  

proceeding, state the n a m e  and address of the p e r s o n  w h o s e  a p p o i n t­

m e n t  is sougnt and of the person w h o s e  a p p o i n t m e n t  w i l l  b e  terminated, 

if the a p p l i c a t i o n  is granted, and d e s c r i b e  the p r i o r i t y  of the a p­

plicant.

(6 ) A n  a p p l i c a t i o n  for a p p o i n t m e n t  of a p e r s o n a l  r e p r e s e n t a­

tive to s u c c e e d  a p e r s o n a l  r e p r e s e n t a t i v e  w h o  has t e n d e r e d  a r e s i g n a­

tion as p r o v i d e d  in S e c t i o n  3 - 6 1 0 (c), or w h o s e  a p p o i n t m e n t  has b e e n  

t e r m i n a t e d  by d e a t h  or removal, shall a d o p t  the s t a t e m e n t s  in the 

a p p l i c a t i o n  or p e t i t i o n  w h i c h  led to the a p p o i n t m e n t  of the p e r s o n  

b e i n g  s u c c e e d e d  e x c e p t  as specif i c a l l y  c h a n g e d  o r  corrected, state

the n a m e  and a d dre ss of the p e r s o n  w h o  seeks a p p o i n t m e n t  as s u c ces->

sor, and d e s c r i b e  the p r i o r i t y  of the applicant.

(b) By v e r i f y i n g  an a p p l i c a t i o n  for i n f o r m a l  p r o bate, or 

i n f ormal appointment, the a p p l ica nt submits p e r s o n a l l y  to the j u r i s­

di c t i o n  of the c o u r t  in any p r o c e e d i n g  for r e l i e f  fro m f r a u d  r e l a t i n g 

to the application, or for perjury, t hat m a y  be i n s t i t u t e d  a g a i n s t  

h i m .

A d d e d  C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
the a d d i t i o n  of sub -se c t i o n  (b) to r e f l e c t  an 
i m p r o v e m e n t  a c c o m p l i s h e d  in the first e n a c t­
me n t  in Idaho. The addition, w h i c h  is a f o r m  
of l o n g - a r m  p r o v i s i o n  that affects e v e r y o n e  w h o  
acts as an a p p l i c a n t  in informal p rocee d i n g s ,  
in c o n j u n c t i o n  with 1-106 p r o v i d e s  a r e m e d y  in 
the c o u r t  of p r o b a t e  a g ainst a nyone w h o  m i g h t  
m a k e  k n o w n  m i s s t a t e m e n t s  in an applicati on.



T h e  a d d i t i o n  is n o t  n e e d e d  in the c a s e  of an
a p p l i c a n t  w h o  b e c o m e s  a p e r s o n a l  r e p r e s e n t a -  ' *
t i v e  as a r e s u l t  of his a p p l i c a t i o n ,  for t he 
i m p l i e d  c o n s e n t  p r o v i d e d  in 3-602  w o u l d  c o v e r  
the m a t ter.  Also, the r e q u i r e m e n t  t h a t  t h e  
a p p l i c a n t  state that time l imits on i n f o r m a l  
p r o b a t e  and a p p o i n t m e n t  h a v e  n o t  run, f o r m e r l y  
a p p e a r i n g  as (iv) u n d e r  (2 ) w a s  e x p a n d e d  to r e f e r  
to i n f o r m a l  a p p o i n t m e n t  and m o v e d  i n t o  (1). C o r­
re c t i n g  an o v e r s i g h t  in the o r i g i n a l  text, this 
c h a n g e  c o o r d i n a t e s  the s t a t e m e n t s  r e q u i r e d  in an 
a p p l i c a t i o n  w i t h  the l i m i t a t i o n s  p r o v i s i o n s  of 
s e c t i o n  3-108.

1 6  •

S E C T I O N  3-306. [Informal Probate; N o t i c e  R e q u i r e m e n t s . ]

[*] T h e  m o v i n g  p a r t y  m u s t  give n o t i c e  as d e s c r i b e d  b y  S e c t i o n  

1-401 of h i s  a p p l i c a t i o n  for i n f o r m a l  p r o b a t e  (1) t o  any p e r s o n  d e m a r d i n g  

it p u r s u a n t  to S e c t i o n  3-204; and (2) to a n y  p e r s o n a l  r e p r e s e n t a t i v e  of 

the d e c e d e n t  w h o s e  a p p o i n t m e n t  has n o t  b e e n  te rmi n a t e d .  N o  o t h e r  n o t i c e  

of  i n f o r m a l  p r o b a t e  is required.

[ (b) If an i n f o r m a l  p r o b a t e  is g r a n t e d ,  w i t h i n  30 d a y s  the 

a p p l i c a n t  shall g i v e  w r i t t e n  i n f o r m a t i o n  o f  the p r o b a t e  to the heirs 

and devisees. The i n f o r m a t i o n  shall i n c l u d e  the n a m e  and a d d r e s s  of the 

applicant, the name and location of the c o u r t  g r a n t i n g  the i n f o r m a l  p r o­

bate, and the dat e of the probate. T h e  informal-.' n jhall b e  d e l i v e r e d  

or sent by o r d i n a r y  m a i l  to each of the h e i r s  and d e v i s e e s  w h o s e  address 

is r e a s o n a b l y  a v a i l a b l e  to the applicant. N o  d u t y  to g i v e  i n f o r m a t i o n  is 

i n c u r r e d  if a p e r s o n a l  r e p r e s e n t a t i v e  is a p p o i n t e d  w h o  is r e q u i r e d  to 

give the w r i t t e n  i n f o r m a t i o n  r e q u i r e d  by 3-705. A n  a p p l i c a n t ' s  f a i l u r e  

to give i n f o r m a t i o n  as r e q u i r e d  by this s e c t i o n  is a b r e a c h  of his d u t y  

to the h e i r s  and d e v i s e e s  b ut d o e s not a f f e c t  the v a l i d i t y  o f  the probate.]

* T h i s  p a r a g r a p h  b e c o m e s  (a) if the o p t i o n a l  (b) is accepted.

A d d e d  C o m m e n t

I n  1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
the addition, as a brack e t e d ,  o p t i o n a l  p r o­
vision, of s u b s e c t i o n  (b). T h e  r e c o m m e n d a­
tio n  w a s  d e r i v e d  f r o m  a p r o v i s i o n  a d d e d  t o  the 
C o d e  in I d a h o  at the time of o r i g i n a l  enactment.
Th e  B o a r d  v i e w e d  the a d d i t i o n  as intere s t i n g ,
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to the a t t e n t i o n  of e n a c t i n g  £ tates as an o p­
tional  addition. T h e  B o a r d  v i e w s  the i n f o r m a­
tional n o t i c e  r e q u i r e d  by s e c t i o n  3-705 to b e  
of m o r e  i m p o r t a n c e  in p r e v e n t i n g  i n j u s t i c e s  
u n d e r  the Code, b e c a u s e  the o p e n i n g  of a n  
es t a t e  v i a  a p p o i n t m e n t  of a p e r s o n a l  r e p r e­
sen t a t i v e  i n s t a n t l y  g i v e s  the e s t a t e  r e p r e­
sen t a t i v e  p o w e r s  over e s t a t e  a ssets that can 
be u s e d  w r o n g f u l l y  and to the p o s s i b l e  d e t r i­
me n t  of i n t e r e s t e d  persons. Hence, the 3 -705 
d u t y  is a p a r t  cf the r e c o m m e n d e d  Code, r a t h e r  
than a bracke t e d ,  o p t i o n a l  provis i o n .  B y  c o n­
trast, the i n f o r m a l  p r o b a t e  of a w i l l  t h a t  is 
not a c c o m p a n i e d  or f o l l o w e d  by a p p o i n t m e n t  of 
a p e r s o n a l  r e p r e s e n t a t i v e  o n l y  serves to s h i f t  
the b u r d e n  of m a k i n g  the n e x t  m o v e  to d i s i n­
terested heirs who, inter alia, m a y  i n i t i a t e  a
3-401 formal t e s tacy p r o c e e d i n g  to c o n t e s t  the 
wi l l  at any time w i t h i n  the l i m i t a t i o n s  p r e­
scribed by s e c t i o n  3-108.

S E C T I O N  3-706. [Duty of P e r s o n a l  R e p r e s e n t a t i v e ;  I n v e n t o r y  

and A p p r a i s e m e n t . ]  W i t h i n  3 m o n t h s  a f t e r  his a p p o i n t m e n t ,  a p e r­

sonal r e p r e s e n t a t i v e ,  w h o  is n o t  a s p e c i a l  a d m i n i s t r a t o r  o r  a sue- 

ce s s o r  to a n o t h e r  r e p r e s e n t a t i v e  w h o  has p r e v i o u s l y  d i s c h a r g e d  this 

duty, s h a l l  p r e p a r e  and file or m a i l  an i n v e n t o r y  of p r o p e r t y  o w n e d  

by the d e c e d e n t  at the time of his death, listing it w i t h  r e a s o n a b l e  

detail, a n d  i n d i c a t i n g  as to each l i s t e d  item, its f a i r  m a r k e t  v a l u e  

as of the date of the d e c e d e n t ' s  death, and the t y p e  and a m o u n t  of

any e n c u m b r a n c e  that m a y  exist w i t h  r e f e r e n c e  to any item.

»
T h e  p e r s o n a l  r e p r e s e n t a t i v e  s h a l l  send a c o p y  of the i n v e n t o r y  

to i n t e r e s t e d  persons w h o  r e q u e s t  it er he m a y  file the o r i g i n a l  

ef the i n v e n t o r y  w i t h  the eeurt. He ma'y also file the o r i g i n a l  of 

the i n v e n t o r y  w i t h  the c o u r t .

A d d e d  C o m m e n t

'n 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
e l i m i n a t i o n  of the w o r d  "or" that



s e p a r a t e d  the l a n g u a g e  d e a l i n g  w i t h  the d u t y  
to send a copy of the i n v e n t o r y  to i n t e r e s t e d  
p e r s o n s  r e q u e s t i n g  it, from the final p a r t  
of the p a r a g r a p h  d e a l i n g  w i t h  filing of the 
original. T h e  p u r p o s e  of the c hange w a s  to 
p r e v e n t  a l i t eral i n t e r p r e t a t i o n  of t h e  o r i­
gi n a l  tex t t h a t  w o u l d  h a v e  p e r m i t t e d  a p e r­
son a l  r e p r e s e n t a t i v e  w h o  filed the o r i g i n a l  
i n v e n t o r y  w i t h  the c o u r t  to avoid c o m p l i a n c e  
w i t h  r e q u e s t s  for c opies fr om i n t e r e s t e d  p e r­
sons .

18.
) "5 -1 to. VoT-T

S E C T I O N  3-802. [Statutes of Limitations.] U n l e s s  a n  estate 

is i n s o l v e n t  the p e r s o n a l  repres e n t a t i v e ,  w i t h  t h e  c o n s e n t  of all 

s u c c e s s o r s  w h o s e  i n t e r e s t s  w o u l d  be a f f ected  m a y  w a i v e  a n y  d e­

fense of l i m i t a t i o n s  a v a i l a b l e  to the estate. If the d e f e n s e  is not 

waived, no c l a i m  w h i c h  w a s  b a r r e d  by any s t a t u t e  of l i m i t a t i o n s  at 

the t i m e  of the d e c e d e n t ' s  d e a t h  shall be a l l o w e d  or paid. The 

r u n n i n g  of any statute of l i mit ations m e a s u r e d  f r o m  some o t h e r  event 

than d e a t h  and a d v e r t i s e m e n t  for claims a g a i n s t  a d e c e d e n t  is sus­

pen d e d  d u r i n g  the 4 m o n t h s  f o l l o w i n g  the d e c e d e n t ' s  d e a t h  b u t  re­

sumes t h e r e a f t e r  as to c lai ms not b a r r e d  p u r s u a n t  to the secti ons 

w h i c h  follow. For p u r p o s e s  of any statute of lim it a t i o n s ,  t h e  p r o­

per p r e s e n t a t i o n  of a c l a i m  u n d e r  S e c t i o n  3-804 is e q u i v a l e n t  to 

c o m m e n c e m e n t  of a p r o c e e d i n g  on the claim.

A d d e d  C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
a c h a n g e  that m a k e s  it clear that o n l y  t h o s e  
s u c c e s s o r s  w h o  w o u l d  be a f f ec ted thereby, m u s t  
a g r e e  to a w a i v e r  of a d e f e n s e  of l i m i t a t i o n s  
a v a i l a b l e  to an estate. As the o r i g i n a l  text 
stood, the s e c t i o n  ap pea r e d  to r e q u i r e  the 
c o n s e n t  of "all s uccessors," even t h ough this 
w o u l d  include some who, under the rules of 
abatemen t, c o u l d  n o t  p o s s i b l y  be a f f e c t e d  by 
a l l o w a n c e  and p a y m e n t  of the c l a i m  in q u e s tion .
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S E C T I O N  3-805. [ Cl assificatio n of Claims.]

(a) If the a p p l i c a b l e  assets of the e s t a t e  are i n s u f f i c i e n t  

tc p a y  all c l aims in full, the p e r s o n a l  r e p r e s e n t a t i v e  shall m a k e  

pa y m e n t  in the f o l l o w i n g  order:

(1 ) costs and e x p e n s e s  of administr ation;

(2) reasonable funeral expenses and reasonable and neeessary 

medieal and hospital expenses ef the last illness of the deeedent, 

including compensation of persons attending him;

(3) debts end taxes with preference under federal law of

the laws of this state;

j (4) all other elaims.

(2 ) r e a s o n a b l e  funeral e x p e n s e s ;

(3 ) d ebts and taxes w i t h  p r e f e r e n c e  u n d e r  f e d eral l a w ;

(4 ) r e a s o n a b l e  and n e c e s s a r y  m e d i c a l  and h o s p i t a l  expenses

of the last illn ess of the decedent, i n c luding c o m p e n s a t i o n  of 

pe rsons a t t e n d i n g  h i m ;

(5 ) debts and taxes w i t h  p r e f e r e n c e  u n d e r  o t h e r  laws of this 

s t a t e ;

(6 ) all o t h e r  c l a i m s .

(b). N o  p r e f e r e n c e  shall be g i v e n  in the p a y m e n t  of any claim 

over any other c l a i m  of the same class, and a c l a i m  due and p a y a b l e  

shall n o t  be e n t i t l e d  to a p r e f e r e n c e  over c l aims not due.

C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
the s e p a r a t i o n  of funeral e x p e n s e s  from the 
items n o w  a c c o r d e d  fourth priority. U n d e r  
fe d e r a l  law, f u n e r a l  expenses, b u t  n o t  debts 
i n c u r r e d  by the d e c e d e n t  can be g i v e n  p r i o r i t y



r

2 0 .
-  I'S. |

S E C T I O N  3-814. [ E n c u m b e r e d  Assets.] If any as sets of t h e
* - 5 ,  ' * -*

estate are e n c u m b e r e d  by m o r t g a g e ,  pledge, lien, or o t h e r  s e c u r i t y
** * • • *1 ■*'••• >: •

interest, the p e r s o n a l  r e p r e s e n t a t i v e  m a y  p a y  the e n c u m b r a n c e  o r  any

part thereof, r e n e w  o r  e xtend an y o b l i g a t i o n  secured b y  the e n c u m -
/  •* - V

brance .or c o n v e y  or tr ans f e r  the assets to the c r e d i t o r  in s a t i s f a c­

tion/^of his lien, in w h o l e  or in part, w h e t h e r  or not the h o l d e r  of 

/the e n c u m b r a n c e  has fi led p r e s e n t e d  a claim, if it a p pears to be 

for the b e s t  i n t e r e s t  of the estate. P a y m e n t  of an e n c u m b r a n c e  

does not i n c r e a s e  the share of the d i s t r i b u t e e  e n t i t l e d  to the en-
 ̂* •. ' L ■ 'j

c umbered assets u n l e s s  the d i s t r i b u t e e  is e n t i t l e d  to exoneration.

A d d e d  C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  recomm e n d e d  
s u b s t i t u t i o n  of the w o r d  "presented", in the 
first sentence, for the w o r d  "filed" in the 
o r i g i n a l  text. The c h a n g e  aligns this section 
w i t h  S e c t i o n  3-804 w h i c h  d e s c r i b e s  several 
methods, in clu d i n g  m a i l i n g  or d e l i v e r y  to the 
p e r s o n a l  repr esentative,  as m e t h o d s  of p r o­
tecting a c l a i m  against n o n - c l a i m  p r o v i s i o n s  of 
the Code.

2 1 .
U ,  S /rO  .. '

SE C T I O N  3-910. [Purchasers f rom D i s t r i b u t e e s  Protected.]

If p r o p e r t y  d i s t r i b u t e d  in kind or a s e c urit y i n t ere st t h e r e i n  is
• • i

acquired for v a l u e  by a p u r c h a s e r  f rom o r  lender to fer v a l u e  f r e m  

a d i s t r i b u t e e  w h o  has r e c e i v e d  an i n s t r u m e n t  or deed of d i s t r i b u­

tion f r o m  the p e r s o n a l  r epres entative, or is so ac quired by a p u r­

chaser fr om or lender to a trans f e r e e  fr om such d i s t r i b u t e e , t he

p u r c h a s e r  or lender takes title free of any elaims ef fehe e s t a t e  

rights of a ny i n t e r e s t e d  person in the e state and incurs no p e r s o n a l

o v e r  claims of the U n i t e d  States.

i
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li a b ility to the estate, or to any i ntere s t e d  p e r s o n , w h e t h e r  or n o t  

the d i s t r i b u t i o n  vas p r o p e r  or s u p p orte d by c o u r t  o r d e r  and w h e t h e r  

or n o t  the a u t h o r i t y  of the p e r s o n a l  r e p r e s e n t a t i v e  w a s  t e r m i n a t e d  

prior to e x e c u t i o n  of the instru m e n t  or d e e d . This s e c t i o n  p r o t e c t s 

a p u r c h a s e r  from or l ender to a d i s t r i b u t e e  who, as p e r s o n a l  r e p r e­

sentative, has e x e c u t e d  a de ed of d i s t r i b u t i o n  to himself, as w e l l  

as a p u r c h a s e r  from or lender to any other d i s t r i b u t e e  o r  his t r a n s­

f e r e e . To b e  p r o t e c t e d  u n d e r  this provision, a p u r c h a s e r  or l ender

need n o t  inquire w h e t h e r  a p e r s o n a l  r e p r e s e n t a t i v e  a c t e d  p r o p e r l y

iii m a k i n g  the d i s t r i b u t i o n  in kind, even  if the p e r s o n a l  r e p r e s e n t a­

tive and the d i s t r i b u t e e  are the same person, or w h e t h e r  the a u t h o r i t y  

of the p e r s o n a l  r e p r e s e n t a t i v e  had t e r m i n a t e d  pri or to the d i s t r i b u­

tion. A n y  r e c o r d e d  i n s t r u m e n t  d e s c r i b e d  in this s e c t i o n  on w h i c h  a 

state d o c u m e n t a r y  fee is n o t e d  p u r s u a n t  to [insert a p p r o p r i a t e  r e f e r e n c e ] 

shall b e  p r i m a  facie evide n c e  that such t r a n s f e r  was m a d e  for v a l u e .

A d d e d  Comment

In 1975, the J o i n t  E d i t ori al B o a r d  r e c o m m e n d e d  
ad d i tions that s t r e n g t h e n  the p r o t e c t i o n  e x­
tended by this section to b o n a  fide p u r c h a s e r s
from distrib utees. The additi o n a l  l a n g u a g e  was 
d e r i v e d  from r e c o m m e n d a t i o n s  e v o l v e d  w i t h  r e­
spect to the C o l o r a d o  v e r s i o n  of the C o d e  by 
p r o b a t e  and title a u thori ties who a g r e e d  on 
la n g u a g e  to r e l i e v e  title a s s urers  of d o u b t s
they had identi f i e d  in r e l ation to some cases.

S E C T I O N  3-1004. [Liability of D i s t r i b u t e e s  to C l a i m a n t s . ]  A f t e r  

assets of an e s t ate have been d i s t r i b u t e d  an d s u b j e c t  to S e c t i o n  3-1006, 

an u n d i s c h a r g e d  c l a i m  not b arred m a y  be p r o s e c u t e d  in a p r o c e e d i n g  

a g a i n s t  one or m o r e  distributees. N o  d i s t r i b u t e e  shall b e  l iable to

c l a i m a n t s  for a m o unts r e c e i v e d  as e x e m p t  property, h o m e s t e a d  or f amily



I

allowanc es, or for a m o u n t s  in excess of the v a l u e  of his d i s t r i b u t i o n  

as of the time of d i s t r i b u t i o n .  A s  b e t w e e n  d i s t r i b u t e e s ,  e a c h  shal l 

b e a r  t h e  cost of s a t i s f a c t i o n  of u n b a r r e d  c l a i m s  as if t h e  c l a i m  h a d  

b e e n  s a t i s f i e d  in the c o u r s e  of a d m i n i s t r a t i o n .  A n y  d i s t r i b u t e e  w h o  

shall h a v e  f a i l e d  to n o t i f y  o t h e r  d i s t r i b u t e e s  of the d e m a n d  m a d e  u p o n  

h i m  by the c l a i m a n t  in s u f f i c i e n t  time to p e r m i t  t h e m  to j o i n  in a n y  

p r o c e e d i n g  in w h i c h  the c l a i m  w a s  a s s e r t e d  a g a i n s t  h i m  loses his r i g h t  

cf c o n t r i b u t i o n  a g a i n s t  o t h e r  distri b u t e e s .

Added Comment

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
the a d d i t i o n  , afte r " claimants for amounts" 
in the s e c o n d  sentence, of " r e c e i v e d  as e x e m p t  
p roperty, h o m e s t e a d  or f a m i l y  a llow ances, or 
for a m o u n t s . . . "  T h e  p u r p o s e  of the a d d i t i o n  
w a s  to p r e v e n t  u n p a i d  c r e d i t o r s  of a d e c e d e n t  
from a t t e m p t i n g  to e n f o r c e  t h e i r  c l aims a g a i n s t  
a s pou se or c h i l d  w h o  had r e c e i v e d  a d i s t r i b u­
tion of e x e m p t  values.

C. , - .

n.7. i . a c r
S E C T I O N  4-301. [Jurisdictio n by A c t  of F o r e i g n  P e r s o n a l  R e p­

rese ntati ve.] A  f o r e i g n  p e r s o n a l  r e p r e s e n t a t i v e  s u bmits h i m s e l f  

p e r s o n a l l y  to the j u r i s d i c t i o n  of the C o u r t s  of this s-ate in a n y  p r o­

c e e d i n g  r e l a t i n g  to the e s t a t e  by (1 ) filing a u t h e n t i c a t e d  c o p i e s  of 

his a p p o i n t m e n t  as p r o v i d e d  in S e c t i o n  4-204, (2) r e c e i v i n g  p a y m e n t  

of m o n e y  or t a k i n g  d e l i v e r y  of p e r s o n a l  p r o p e r t y  u n d e r  S e c t i o n  4-201, 

o r  (3 ) d o i n g  any act as a p e r s o n a l  r e p r e s e n t a t i v e  in this state w h i c h  

w o u l d  hav e g i v e n  the s t a t e  j u r i s d i c t i o n  over h i m  as an individua l. 

J u r i s d i c t i o n  u n d e r  (2) is limited to the m o n e y  o r  v a l u e  of p e r s o n a l  

p r o p e r t y  collected.

A d d e d  C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
s u b s t i t u t i o n  of the w o r d  " p e rsonally " for



" h i m s e l f " , in the p r e l i m i n a r y  l a n g u a g e  of the 
ry f i r s t  sentence. Also, l a n guag e r e s t r i c t i n g  

the s u b m i s s i o n  to j u r i s d i c t i o n  to cases i n­
vo l v i n g  the estate was a d d e d  in 1975.

V
\ 24.

13 At. O'b'Z
S E C T I O N  5-202. [Testamentary A p p o i n t m e n t  of G u a r d i a n  of

Minor.] T h e  p a r e n t  of a m i n o r  m a y  a p p o i n t  by w i l l  a g u a r d i a n  of an

u n m a r r i e d  minor. S u b j e c t  to the r i g h t  of the m i n o r  u n d e r  S e c t i o n  

5-203, a t e s t a m e n t a r y  a p p o i n t m e n t  b e c o m e s  e f f e c t i v e  u p o n  f i l i n g  the 

g u a r d i a n ' s  a c c e p t a n c e  in the C o u r t  in w h i c h  the w i l l  is p r o b a ted, 

if b e f o r e  acceptan ce, b o t h  p a r e n t s  are dead or the s u r v i v i n g  p a r e n t  

is a d j u d g e d  incapacitated. If b o t h  p a rents are dead, an e f f e c t i v e  

a p p o i n t m e n t  by the p a r e n t  who d i e d  later has pri ority. T h i s  s tate  

r ecognizes a t e s t a m e n t a r y  a p p o i n t m e n t  e f f e c t e d  by f i l i n g  the g u a r d­

ian's a c c e p t a n c e  u n d e r  a will p r o b a t e d  in a n o t h e r  state w h i c h  is the

testa t o r ' s  domicile. U p o n  a c c e p t a n c e  of a p p oi ntment, w r i t t e n  n o t i c e
•»

of a c c e p t a n c e  m u s t  be giv en by the g u a r d i a n  to the m i n o r  and to the 

person  h av ing his care, or to his n e a r e s t  a d u l t  r e l a t i o n .

C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
the a d d i t i o n  of the last sente n c e  to a d o p t  
a s a f e g u a r d  s u g g e s t e d  by the first e n a c t m e n t  
of the C o d e  in Idaho.

■ V \ v
f. ’ • »«-. 25.

N v V ‘ - \ 1 iV-tfe.oMO
S E C T I O N  5-203. [Objection by M i n o r  of F o u r t e e n  or O l d e r  to

T e s t a m e n t a r y  Appointment.] A  m i n o r  of 14 or m o r e  y e a r s  m a y  p r e v e n t

an a p p o i n t m e n t  of his t e s t a m e n t a r y  g u a r d i a n  f r o m  b e c o m i n g  effective ,

or m a y  cause a p r e v i o u s l y  a c c e p t e d  a p p o i n t m e n t  to terminate, b y  f i l i n g

w i t h  the C o u r t  in v/hich the w i l l  is p r o b a t e d  a w r i t t e n  o b j e c t i o n  to

the a p p o i n t m e n t  b e f o r e  it is a c c e p t e d  o r  w i t h i n  30 days a f t e r  n o t i c e



of .its ac cept a n c e .  A n  o b j e c t i o n  ma.y be withdrawn . A n  o b j e c t i o n  

does n o t  p r e c l u d e  a p p o i n t m e n t  b y  the C o u r t  in a p r o p e r  p r o c e e d i n g  

of the t e s t a m e n t a r y  nominee, or any o t h e r  su itable person.

C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
the a d d i t i o n  of the w o r d s  "notice of" in the 
f i r s t  sentence, to r e l a t e  the s e ctio n to notice 
r e q u i r e m e n t s  then b e i n g  a d d e d  to section  
5-202.

26.

S E C T I O N  5-306. [Termination o f  G u a r d i a n s h i p  for I n c a p a c i t a t e d  

Person.] T h e  a u t h o r i t y  and r e s p o n s i b i l i t y  of a g u a r d i a n  for a n  in­

ca p a c i t a t e d  p e r s o n  t e r m i n a t e s  u p o n  d e a t h  of the g u a r d i a n  o r  ward,

i
the d e t e r m i n a t i o n  of i n c a p a c i t y  of the guardian, or upon r e m o v a l  or

r e s i g n a t i o n  as p r o v i d e d  in S e c t i o n  5-306. T e s t a m e n t a r y  a p p o i n t m e n t

u n d e r  a n  i n f o r m a l l y  p r o b a t e d  w i l l  t e r m i n a t e s  if the w i l l  is later

d e n i e d  p r o b a t e  i n  a f o r m a l  p r o c e e d i n g .  T e r m i n a t i o n  d o e s  n o t  a f f e c t  
< > 
h i s  l i a b i l i t y  f o r  p r i o r  a c t s  n o r  h i s  o b l i g a t i o n  t o  a c c o u n t  for f u n d s

land a s s e t s  of his w a r d .

C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  Boa rd r e c o m m e n d e d  
the a d d i t i o n  of the last sentence. T h e  a d d i t i o n  
m a k e s  e x p l i c i t  that t e r m i n a t i o n  of a g u a r d i a n ' s  
a u t h o r i t y / l i k e  t e r m i n a t i o n  of the a u t h ority ~ 
of a p e r s o n a l  r e p r e s e n t a t i v e  as d e s c r i b e d  by 
S e c t i o n  3-608, has n o  e ffect on the guard i a n ' s  
l i a b i l i t y  for p r i o r  acts or on his liability 
to account.

, 27.
/ 3.%(>.3oo

S E C T I O N  5-428. [Claims A r a i n s t  P r o t e c t e d  Person; Enforcement.]

(a) A  c o n s e r v a t o r  m u s t  p a y  from the e s t a t e  all just claims

a g a i n s t  the e s t a t e  and a g a i n s t  the p r o t e c t e d  p e r s o n  a r i s i n g  b e f o r e  

or a f t e r  the c o n s e r v a t o r s h i p  u p o n  th eir p r e s e n t a t i o n  and allowance.
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the c l a i m a n t  m a y  d e l i v e r  or m a i l  to the c o n s e r v a t o r  a w r i t t e n  s t a t e­

m e n t  of the c l a i m  i n d i c a t i n g  its basis, the n a m e  a n d  a d d r e s s  of the 

c l a i m a n t  and  the a m o u n t  claimed; (2) the c l a i m a n t  m a y  file a w r i t t e n  

st a t e m e n t  of the claim, in the f o r m  p r e s c r i b e d  by rule, w i t h  the 

clerk of C o u r t  a n d  d e l i v e r  or m a i l  a c o p y  of the s t a t e m e n t  to the 

conservator. A  c l a i m  is d e e m e d  p r e s e n t e d  on the f i r s t  to o c c u r  of 

r e c e i p t  of the w r i t t e n  s t a t e m e n t  of c l a i m  by the conser v a t o r ,  or 

the f i l i n g  of t he c l a i m  w i t h  the c o u r t . A  p r e s e n t e d  c l a i m  is a l l o w e d  

if it is n o t  d i s a l l o w e d  by w r i t t e n  s t a t e m e n t  m a i l e d  b y  the c o n s e r v a­

tor to the c l a i m a n t  w i t h i n  60 days a f t e r  its p r e s e n t a t i o n .  The p r e­

sen t a t i o n  of a c l a i m  tolls any s t a t u t e  o f  l i m i t a t i o n  r e l a t i n g  to 

the r.laim until t hi rty days after  its d i s a l l o w a n c e .

(b) A  c l a i m a n t  w h o s e  c l a i m  h a s  not b e e n  paid m a y  p e t i t i o n  

the C o u r t  for d e t e r m i n a t i o n  of his c l a i m  at any t i m q  b e f o r e  it is 

b a r r e d  by the a p p l i c a b l e  s t a t u t e  of limitation, and, u p o n  d u e  proof, 

p r o c u r e  an o r d e r  for its a l l o w a n c e  and p a y m e n t  f r o m  the estate. If 

a p r o c e e d i n g  is p e n d i n g  a g a i n s t  a p r o t e c t e d  p e r s o n  at the time of 

a p p o i n t m e n t  of a c o n s e r v a t o r  or is i n i t i a t e d  a g a i n s t  the p r o t e c t e d  

p e r s o n  t hereafter, the m o v i n g  p a r t y  m u s t  give n o t i c e  of the p r o c e e d i n g  

to the c o n s e r v a t o r  if the o u t c o m e  is to c o n s t i t u t e  a c l a i m  a g a i n s t  

the estate.

(c) If it a p pears that the e s t a t e  in c o n s e r v a t o r s h i p  is likely 

to be e x h a u s t e d  b e f o r e  all e x i s t i n g  c l a i m s  are paid, p r e f e r e n c e  is 

to be g i v e n  to p r i o r  c laims for the care, m a i n t e n a n c e  and  e d u c a t i o n  

of the p r o t e c t e d  p e r s o n  or his d e p e n d e n t s  and e x i s t i n g  claims for e x­

pen s e s  of a d m i n i stration .

»

A claim may be presented by either of the following methods: (1)
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Comment

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
the a d d i t i o n  of the third sentence in (a) in 
or d e r  to p r o v i d e  a d e f i n i t i o n  of the time w h e n  
a c l a i m  is d e e m e d  presented.

28.
I'l. 'I

S E C T I O N  5-432. [New section] [F o r e i g n  Conservator; Pr oof 

of Author i t y ;  Bond; P o w e r s ] I f no local c o n s e r v a t o r  has b e e n  a p­

po i n t e d  and no p e t i t i o n  in a p r o t e c t i v e  p r o c e e d i n g  is p e n d i n g  in 

this state, a d o m i c i l i a r y  foreign c o n s e r v a t o r  m a y  file w i t h  a C o u r t  

in this Stat e in a [county] in w h i c h  p r o p e r t y  b e l o n g i n g  to t he 

p r o t e c t e d  p e r s o n  is located, a u t h e n t i c a t e d  copie s of his a p p o i n t m e n t  

and of any o f f i c i a l  bon d he has g i v e n - Thereafter, he m a y  e x e r c i s e  

as to a s s e t s  in this state all powers of a local c o n s e r v a t o r  and m a y  

m a i n t a i n  a c t ions and p r o c e e d i n g s  in this state s u b j e c t  to any c o n­

di t i o n s  i m po sed u p o n  n o n - r e s i d e n t  parties g e n e r a l l y .

This section, a p p r o v e d  following r e c o m m e n d a t i o n  
in 1975 of the J o i n t  E d i t o r i a l  Board, exten ds 
c o n c e p t s  d e s c r i b e d  in A r t i c l e  IV, P a r t  2 for 
p e r s o n a l  r e p r e s e n t a t i v e s ,  to conservators.
T h e  r e c o m m e n d a t i o n  v/as suggested by an a d d i t i o n  
to the Ida ho P r o b a t e  C o d e  at the time of its 
e n a c t m e n t  in 1971.

• \ Z . Z  1 . 0 1 0  
S E C T I O N  6-104. [Right of Survivorship.]

(a) Sum s r e m a i n i n g  on d e p o s i t  at the d e a t h  of a p a r t y  to a

j o i n t  a c c o u n t  b e l o n g  to the survi v i n g  part y or p a r t i e s  as a g a i n s t  the

e s t a t e  of the d e c e d e n t  u n less there is clear and c o n v i n c i n g  e v i d e n c e

•

of a d i f f e r e n t  i n t e n t i o n  at the time the a c c o u n t  is created. If 

t here are tv/o or m o r e  s u r v i v i n g  parties, their r e s p e c t i v e  o w n e r s h i p s  

d u r i n g  l i f e time shall be in p r o p o r t i o n  to thei r p r e v i o u s  o w n e r s h i p

C o m m e n t

29.



0

i n t e r e s t s  u n d e r  S e c t i o n  6 - 1 0 3  a u g m e n t e d  b y  an  e q u a l  s h a r e  f o r  e a c h  

s u r v i v o r  o f  a n y  i n t e r e s t  t h e  d e c e d e n t  m a y  h a v e  o w n e d  in t h e  a c c o u n t  

i m m e d i a t e l y  b e f o r e  h i s  d e a t h ;  a n d  t h e  r i g h t  o f  s u r v i v o r s h i p  c o n ­

t i n u e s  b e t w e e n  t h e  s u r v i v i n g  p a r t i e s .

(b) if the a e e e u n t  is a P t 0 t B t account, en d e a t h  of the o r i­

gin a l  p a y e e  or of the s u r v i v o r  of two or m o r e  o r i ginal payees, any 

sums r e m a i n i n g  on d e p o s i t  b elo ng to the P t 0 t B t p a y e e  or p a y e e s  if 

surviv ing, er to the s u r v i v o r  of t h e m  if o n e  or m o r e  die b e f o r e  t h e  

origi*' tl payee; if two or m o r e  P t 0 t B t p a y e e s  survive, the re is n o  

rigfc e f  s u r v i v o r s h i p  in e ve nt of d e a t h  of a P t 0 t B t payee t h e r e a f t e r  

u n l e s s  the terms of the a e e o u n t  er d e p o s i t  a g r e e m e n t  e x p r e s s l y  p r o­

vid e  f o r  s u r v i v o r s h i p  b e t w e e n  them.

(b) if the a c c o u n t  is a P.O.D. account,

(1) o n  d e a t h  of  o n e  o f  t w o  o r  m o r e  o r i g i n a l  p a y e e s  t h e  r i g h t s  

t o  a n y  s u m s  r e m a i n i n g  o n  d e p o s i t  a r e  g o v e r n e d  b y  s u b s e c t i o n  (a) o f  

t h i s  s e c t i o n .

(2) on d e a t h  of the sole o r i g i n a l  p a y e e  o r  of the survi vor

of two or m o r e  o r i g i n a l  payees, any sums r e m a i n i n g  on d e p o s i t  b e long  

to the P.O.D. p a y e e  or pa yees if s urviving, or to the s u r v i v o r  of 

them if one or m o r e  die b e f o r e  the o r i g i n a l  payee; if two or m o r e  

P.O.D. p a y e e s  survive, there is no right of s u r v i v o r s h i p  in the 

event of d e a t h  of a P.O.D. p a y e e  t h e r e a f t e r  u nle ss the terms of t h e  

a c c o u n t  or d e p o s i t  a g r e e m e n t  e x p r e s s l y  p r o v i d e  for s u r v i v o r s h i p  b e­

tween them.

(e) if the a c coun t la a t r a 3 t  aeeeunt, en d e a t h  ef the t r u stee 

er the s u r v i v o r  ef twe er m e r e  t rustees, any sums r e m a i n i n g  en d e p o s i t  

b e l o n g  te the p e r s o n  or p e r s o n s  n a m e d  as b e n e f i e i a r i e s  if surviving,
- I
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©*■ te t h e  s u r v i v e *  e* t h e m  if eue er m e r e  die feefere t h e  t r u s t e e 7  

u n l e s s  t h e r e  ie e l e a r  a u d  e e u v i n e i n g  e v i d e n c e  e f  a  e e n t r a r y  i n tent?  

if t w e  er m e r e  feenefieiaries s « r v i v e 7 t h e r e  is r q  r i g h t  ef s u r v i v o r­

shi p  i n  e v e n t  e f  d e a t h  e f  a n y  h e n e f i e i a r y  t h e r e a f t e r  u n l e s s  t h e  t e r m s  

ef t h e  a e e e u n t  ©a? d e g e s i t  a g r e e m e n t  e H g r e s s l y  p r o v i d e  f e r  s u r v i v o r­

ship  b e t w e e n  them-r

(c) If the a c c o u n t  is a trust  account,

(1) on d e a t h  of one of two or m o r e  trustees, the r i g h t s  to any

sums r e m a i n i n g  o n  d e p o s i t  are g o v e r n e d  by s u b s e c t i o n  (a) of this section.

(2) O n  d e a t h  of the sole t r u s t e e  or the s u r v i v o r  of two or

m o r e  trustees, any sums r e m a i n i n g  on d e p o s i t  b e l o n g  to the p e r s o n  or

p e r s o n s  n a m e d  as b e n e f i c i a r i e s ,  if surviving, or to the s u r v i v o r

of t h e m  if one or m o r e  die b e f o r e  the trustee, u nl ess t here is c lear 

e v i d e n c e  of a c o n t r a r y  intent; if two or m o r e  b e n e f i c i a r i e s  s u r­

vive, t h e r e  is no r i g h t  of s u r v i v o r s h i p  in even t of d e a t h  of any

* Y*
b e n e f i c i a r y  t h e r e a f t e r  u nless the terms of the a c c o u n t  oft d e p o s i t  

a g r e e m e n t  e x p r e s s l y  p r o v i d e  for s u r v i v o r s h i p  b e t w e e n  them.

(d) In o t h e r  cases, the d e a t h  of any p a r t y  to a m u l t i p l e - p a r t y
S

a c c o u n t  has no e f f e c t  on b e n e f i c i a l  o w n e r s h i p  of the a c c o u n t  o t h e r  

than to t r a n s f e r  the r i g h t s  of the d e c e d e n t  as p a r t  of his estate.

(e) A  r i g h t  of s u r v i v o r s h i p  a r i s i n g  from the e x p r e s s  t e rms of 

the a c c o u n t  or u n d e r  this section, a b e n e f i c i a r y  d e s i g n a t i o n  in a 

trust account, or a P.O.D. p ayee d e s i g n a t i o n ,  c a n n o t  be c h a n g e d  by 

will.

A d d e d  C o m m e n t

In 1975, the J o i n t  E d i t o r i a l  B o a r d  r e c o m m e n d e d  
e x p a n s i o n  of subsec t i o n s  (b) and (c) so that 
the s u b s e c t i o n s  n o w  deal e x p l i c i t l y  w i t h  cases

i
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i n v o l v i n g  m u l t i p l e  o r i g i n a l  p ayees in P.O.D. a c­
counts, and m u l t i p l e  trustees  in t r u s t  accounts.
T h e s e  changes w e r e  c o n c e i v e d  to clarify, r ather 
t h a n  to change, the text.

30.
1 3 . 3 1 .  i ? 3 0

S E C T I O N  6-106. [Accounts and T r a n s f e r s  N o n t e s t a m e n t a r y .] A n y  

t r a n s f e r s  r e s u l t i n g  from the a p p l i c a t i o n  of S e c t i o n  6-104 are e f­

fec t i v e  b y  r e a s o n  of the a c c o u n t  c o n t r a c t s  i n v o l v e d  and this s t a t u t e  

and are n o t  to b e  c o n s i d e r e d  as t e s t a m e n t a r y  or s u b j e c t  t o  A r t i c l e s

1 - I V  of this Code, e x c e p t  as p r o v i d e d  in sections 2-201 t h r o u g h

2-207, and e x c e p t  as a c o n s e q u e n c e  of, and to the e xtent  d i r e c t e d  

by, 6 - 1 0 7 .

A d d e d  C o m m e n t

T h e  c l o s i n g  r e f e r e n c e  to A r t i c l e  II, P a r t  2, 
a nd to 6-107 was added in 1975 at the r e c o m­
m e n d a t i o n  of the J o i n t  E d i t o r i a l  B o a r d  to c l a r i f y  
the i n t e n t i o n  of the o r i g i n a l  text.

31.
13. D - 7 - c)^

S E C T I O N  2-801. [Renunciation of Succession.]

(a) A  p e r s o n  -for his p e r s e n a i  representative-)- or the r e­

pr e s e n t a t i v e  of an i n c a p a c i t a t e d  or p r o t e c t e d  p e r s o n , w h o  is an heir, 

devisee, p e r s o n  succeeding to a r e n o u n c e d  interest, b e n e f i c i a r y  u n d e r  

a t e s t a m e n t a r y  instrument, or p e r s o n  d e s i g n a t e d  te take p u r s u a n t  te 

a p p o i n t e e  u n d er a power of a p p o i n t m e n t  e x e r c i s e d  by a t e s t a m e n t a r y  

instrument, m a y  r e n o u n c e  in w h o l e  or in p art the r i g h t  of s u c c e s s i o n  

to any p r o p e r t y  or i n t e r e s t  therein, i n c l uding  a future interest, b y  

f i l i n g  a w r i t t e n  instru m e n t  w i t h i n  the time and at the p l a e e  h e r e i n­

aft e r  p r o v i d e d  r e n u n c i a t i o n  u n d e r this Act. The r i g h t  to r e n o u n c e  

d o e s  n o t  s u r v i v e  the d eath of the p e r s o n  h aving  i t . T h e  i n s t r u m e n t  

s h a l l  (1) d e s c r i b e  the p r o p e r t y  er p a r t  thereof or i n t e r e s t  t h e r e i n  

r e n o u n c e d ,  -firH- be signtd by the p e r s o n  r e n o u n c i n g  a n d  -{-i-i-i-) d e e l a r e



the jfeneeeiatien and the e x t e n t  ther eefr ( 2 ) d e c l a r e  the r e n u n c i a­

tion and e x t e n t  thereof, and ( 3 ) be signed b y  the p e r s o n  r enoun cing.

C o m m e n t

Who M a y  Disclaim: A t com m on law  i t  w as fe tt le d  th a t  th e  ta k e r  of p ro p ­
e r ty  u n d e r  a  w ill h a d  th e  r ig h t to  accep t o r  re je c t a  legacy  o r dev ise (p e r  
A bbo tt, C .J . in  Townsor. v. Tickell, ^ B  &,Ald 3, 1 36, 106 E ng . R ep  575, 576). 
T h e  sam e ru le  p rev a ils  ill th e  U n ited  S ta te s  (Peter v. Peter, 343 111. 493, 
175 N E  846 (1931), 75 A L R  890). I t  is sa id  th a t  no  one c a n  m ak e a n o th e r  
a n  ow ner of a n  e s ta te  a g a in s t h is  co n sen t by dev ising i t  to h im . See , fo r  ex am ­
ple, People v. Flancgan, 331 111 203,162 N E  848, (1928) 60 A L R  305:

"T h e  law  i3 c le a r  th a t  a  leg a tee  n r dev isee is u n d e r  n o  ob lig a tion  to  
a c cep t a  te s tam e n ta ry  g ift . . . a n d  he m ay  renounce th e  gift, by  w h ich 
a c t  th e  e s ta te  w ill d e scend  to  th e  h e ir  o r pass in  som e o th e r  d ire c tio n  

i u n d e r  th e  w i l l . .
U n d e r  th e  ru le  p e rm it t in g  th e  d isc la im er o f te s ta te  successions, th e  d is ­

c la im ed  in te re s t re la te d  back to  th e  d a te  o f th e  te s ta to r ’s d e a th  so  th a t  th e  
in te r e s t  d id  n o t v est in  th e  g ra n te e  b u t rem a in ed  in  th e  o rig in a l ow ne r os if  
th e  w ill h ad  never b een  ex ecu ted  (People v. I'lanagcn, s u p ra ) .

U n lik e  th e  devisee o r  lega tee , an  h e ir  h ad  no  com m on law  pow er to  p re v e n t 
p a ssag e  of t i t le  to h im se lf by  d isc la im er. "A n  h e ir  a t  law  is th e  on ly  p e rson  
in  w hom  th e  law  of E n g la n d  vests p ro p e r ty , w h e th e r h e  will o r  n o t,” d e c la re s  
W illiam s on R ea l P ro p e r ty , a n d  adds, “No d isc la im e r th a t  h e  m ay  m ak e  w ill 
have an y  effect, th o u gh , of course , h e  m ay as soon as h e  p lea se s d ispose o f 
th e  p ro p e r ty  by o rd in a ry  conveyance ."  (W illiam s on L aw  o f R ea l P ro p e r ty  
75 [2d  Ain. E d . 1657). S ee a lso  6 P ag e  on W ills [B ow e -P n rk e r R ev is ion ] 
S ec tio n  49.1.)

T h o  d ifference b e tw een  te s ta te  and  in te s ta te  successions in  re sp ec t t c  th e  
r ig h t to  d isc la im , h a s  p rodu ced  a  n um ber o f illogical an d  u n d e s ira b le  con­
sequences. A n  h e ir w ho sough t to  re je c t his in h e r ita n c e  was su b je c te d  to  th e  
F e d e ra l g ift tax  on tho  th e o ry  th a t s ince he could no t p rev en t th e  p a ssag e  o f 
title  to  h im self, an y  a c t done to  rid  h im se lf of th e  in te re s t necessa rily  invo lved 
a  tra n s fe r  su b je c t to  g if t tax  lia b ility  [Hardcnberg v. Co.n’r, 198 F .2d 63 (8 th  
C ir.) ce rt, den ied . 344 U .S . 863, (1952) off'g 17 T .C . 1 6 6  (1951); Maxwell v. 
Com'r, 17 T .C . 1589 (1952). S ee  L au ritz c n , O n ly  God C an  M ak e  a n  H e ir , 
48 M Y L  Rev. 568; A n n o ta tio n  170 A L R  435], O n th e  o th e r  h a n d , n leg a tee  
o r dev isee who re jec ted  a  legacy o r dev ise u n d e r  th e  w ill in cu rre d  no  su ch  tux 
consequences [D row n v. Routcahn, 63 F . 2d 914 (6 th  C ir.) c e r t , d en ied , 290 
U .S . 641 (1933)].

S ec tio n  1 p laces a n  h e ir  on  th e  sam e basis a s  a dev isee o r  le g a te e  an d  
p rov ides th a t  ho and  o th e rs  upo n  w hom  successions m ay  devolve, h av e  th e  
full r ig h t ‘o d isc la im  in  w ho le o r in  p a r t  th e  passage of p ro p e r ty  to  th em , 
w ith  th e  sam e legal con sequences ap p ly in g  in  a ll such cases.

Successive d isc la im e rs  a re  p e rm itte d  by th e  ex p ress  in c lu s io n  of "p e rso n  
succeed ing  to  n d isc la im ed  in te re s t"  am ong  th o se  who m ay  d isc la im .

Beneficiary: T h e  te rm  benefic ia ry  is used  in  a  b road  sen se  to  in c lu d e a n y  
pe raon  en title d , b u t fo r  h is d isc la im er, to possess o r en jo y  a n  e q u ita b le  o r  
legal in te re s t, p re s en t o r fu tu re , in  th e  p ro p e r ty  o r in te re s t , in c lu u ...g  n 
pow er to  consum e, ap p o in t, o r  ap p ly  i t  fo r a n y  pu rpo se  o r  to  en fo rc e  tho  
t r a n s fe r  in a n y  respec t.

S ec tion  1 ex te n d s  th e  r ig h t tc d isc la im  to  th e  re p re s e n ta tiv e  o f a n  in ­
c a p ac ita ted  o r  p ro te c ted  pe rson . T h is  acco rd s w ith  th e  genera! ru le  th a t  tho  
p ro b a te  o r s u rro g a te  c o u r t in  th e  ex e rc ise  of i ts  trad itio n a l ju r is d ic tio n  ov e r 
th e  pe rson  a n d  e s ta te  of a  m ino r o r  in com pe te n t m ay  a u th o r iz e  o r  d ire c t 

m th e  g u a rd ian , co n se rv a to r o r com m ittee  to  ex erc ise th e  r ig h t on b eh a lf  of h is 
w ard  w hen it is in th e  w a rd ’s in te re s t to do  so. Davis v. Mather, 309 III. 284, 
141 N .E . 209 (1923).



O n th e  o th e r  h a n d , a b se n t a  s ta tu te , th e  g en e ra l ru le  is th a t  th e  r ig h t to  
d isc la im  is  p e rso n a l to  th e  p e rso n  en tit le d  to  ex erc ise i t , a n d  d ie s  w ith  h im  * •
in  th e  ab sence  o f f ra u d  o r  co ncea lm en t o r  conflic t o f in te re s t of hi3 r e p re s e n ta . 
tive , ev en  th o u g h  th e  t im e  w ith in  w hich th e  r ig h t m igh t h ave b e en  u til iz e d  
h a s  n o t ex p ire d  an d  even  though  h e  m ay  be in com pe ten t. Rock Island Bank &
Trust Co. v. First Nat. Bank of Rock Island, 2G I11.2d 47, 185 N .E .2 d  890,
(19G2), 3 A L R  3d 114. S ec tio n  1 ad o p ts  th is  po sition  b y  s ta t in g  t h a t  th e  
r ig h t to  d isc la im  does n o t  su rv ive th e d e a th  of th e  pe rson  h a v in g  it.

T h e  A c t m ak e s  no  p rov is ion  heve o r  e lsew here , for a n  ex ten s io n  o f tim e  
to  d isc la im  o r  o th e r  re lie f i .om  a  s tr ic t observance of th e  s ta tu to ry  re q u ire ­
m en ts  fo r  d isc la im e r a n d  th e  tim e  lim ita tio n s  fo r  ex p re ss in g  th e  r ig h t o f 
d isc la im e r ap p lie s  to p e rso n s  u n d e r  d isab ility  as w ell a s  to  o th e rs .

What M a y  be Disclaimed: S ec tio n  i'k pec ifie s th a t  th e  "su ccess ion "  to  a n y  r •" *
p ro p e r ty , re a l o r  p e rso n a l o r in te re s t th e re in , m ay  be d isc la im ed , a n d  i t  is  
im m a te r ia l w h e th e r  i t  d e riv e s b y  w ay  o l w ill, in te s ta c y , ex e rc ise  o f a  p ow e r 
o f a p p o in tm en t o r d isc la im e r. I t  would in c lude  tho  r ig h t to  re n o u n ce  a n y  
su rv ivo rsh ip  in te r e s t  in  th e  com m un ity  in  a  com m un ity  p ro p e rty  s ta te .  C f 
U.S. v. Mitchell, 403 U .S . 190, (1971), rev ’g 430 F .2d (5 th  C ir. 1970), a ff’g  51 
T .C . 641 (1969).

Future Interests: S ec tio n  1 co n tem p la te s  th e  d isc la im e r of f u tu r e  in te re s ts  
by  re fe ren ce  t o  "b en e fic ia ry  u n d e r  a  te s tam en ta ry  in s t ru m e n t"  a n d  " ap - 
po in tee  u n d e r  a  pow er of a p p o in tm e n t"  T h e  tim e  fo r m ak in g  su ch  a  
d isc la im e r is d e a l t  w ith  in  S ec tio n  2. 1

Partial Disclaimer: T h e  s ta tu s  of p a rtia l d isc la im ers  h a s  b e en  u n c e r ta in  
in  m an y  s ta b  j. T h e  re s u lt h a s  o ften  tu rn e d  on w h e th e r th o  g if t i s  " sev e rab le” 
o r  co n s titu te s  a  "sing le , ag g reg a te "  g ift [Olgesby v. Springfield Marine Bank,

\ *
395 111. 37, 69 N .E .2 d  269 (1946); Brown v. Routzahn, s u p r a ] . S ec tio n  1 ’
m ak es i t  c le a r  th a t  a  p a r tia l, a s  well a s  a  to ta l, d isc la im e r is p e rm itte d . ,

D is c re t io n a ry  a d m in is tra tiv e  an d  inv e stm en t pow ers u n d e r  a  t r u s t  h av e  
t een  h e ld  to  co n s ti tu te  a " se v e rab le” in te re s t an d  su b je c t to  p a r t ia l  d is­
c la im er. Estate of Harry C. Jaeckcr, 58 T .C . 166, C C H  D ec. 31,356 (1972).

Method of Disclaiming: I n  m an y  s ta te s  no  sa tis fa c to ry  ca se  law  h a s  e x is te d  ' *
a s  to  th e  fo rm  a n d  m an n e r  o f m ak in g  d isc la im ers of dev ises o r  legac ies u n d e r  I
w ills. S ee  A n n o ta t io n  93 A L R 2d  8  — W h a t C on s titu te s  o r  E s ta b lish e s  '
B ene fic ia ry ’s A ccep tance  of R en u n c ia tio n  of B equ e s t o r D eviso . B ec a u se  . j
c e r ta in ty  o f ti t le s  a n d  th e  exped itiou s adm in is tra tio n  of e s ta te s  m ak e s  »
defin iteness d e s ira b le  in  th is  a rea , S ec tio n  1' req u ire s  a  d isc la im e r to  ( i)  ( '
d e sc rib e  tho  p ro p e r ly  o r in te re s t d isc la im ed ; (ii) d ec la re  th e  d is c la im e r a n d  J
tho  e x te n t th e reo f; a n d  (iii) bo signed by  tho d isc la im an t. *

?he w r i t i n g  s p e c i f i e d  in -fa> m u s t  be f i l e d  w i t h i n  

m o n t h s  a f t e r  the d e a t h  o f  the d e e e d e n t  or the d o n e e  of the power,
I

or if the t a k e r  of the p r o p e r t y  is n o t  then f i n a i i y  a s c e r t a i n e d  n o t

i a t e r  than -£6} m o n t h s  afeer the e vent by w h i e h  t h e  t a k e r  er the i n­

ter e s t  is f i n a i i y  ascert a i n e d .  5he w r i t i n g  m a s t  b e  f i i e d  in the G e a r t  

of the e e w n t y  w h e r e  p r o c e e d i n g s  e o n e e r n i n g  the d e e e d e n t A s e state  

are pending, or w h e r e  they w e a l d  be p e n d i n g  if commen c e d .  A  eopy 

ef the w r i t i n g  aise s haii be m a i i e d  te the p e r s e n a i  r e p r e s e n t a t i v e  

of the deeedent.

-fc)- U n l e s s  the d e e e d e n t  er de nee ef ehe p o w e r  h a s  o t h e r w i s e  

i n d i c a t e d  b y  his wiii, the i n t e r e s t  renounced, and any f ature i n t e r e s t  

w h i e h  is to take e f f e e t  in p o s s e s s i o n  er Q n g e y m e n t  at o r  a fter the

t e r m i n a t i o n  of the i n t e r e s t  renounced, p asses as if the p e r s o n  re-



(b) (I) A n  i n j c r u m e n t  r e n o u n c i n g  a p r e s e n t  i n t e r e s t  shall b e

filed n o t  later tha n [6] m o n t h s  after the d e a t h  of the d e c e d e n t  or 

the d o n e e  of the p o w e r .

( 2)  A n  i n s t r u m e n t  r e n o u n c i n g  a f u t u r e  i n t e r e s t  s h a l l  b e  

f i l e d  n o t  l a t e r  t h a n  [6] m o n t h s  a f t e r  t h e  e v e n t  t h a t  d e t e r m i n e s  t h a t  

t h e  t a k e r  o f  t h e  p r o p e r t y  or  i n t e r e s t  is f i n a l l y  a s c e r t a i n e d  a n d  h i s  

i n t e r e s t  i n d e f e a s i b l y  v e s t e d .

( 3 ) T h e  r e n u n c i a t i o n  s h a l l  b e  f i l e d  in  t h e  [ p r o b a t e ]  c o u r t  

of t h e  c o u n t y  i n  w h i c h  p r o c e e d i n g s h a v e  b e e n  c o m m e n c e d  f o r  t h e  a d­

m i n i s t r a t i o n  o f  t h e  e s t a t e  o f  the d e c e a s e d  o w n e r  o r  d e c e a s e d  d o n e e  of  

t h e  p o w e r  or, if t h e y  h a v e  n o t  b e e n  c o m m e n c e d ,  i n  w h i c h  t h e y  c o u l d

be commenced.  A  copy of the r e n u n c i a t i o n  s h a l l  b e  d e l i v e r e d  in p e r­

son or m a i l e d  by r e g i s t e r e d  or c e r t i f i e d  m a i l  to any p e r s o n a l  r e­

pre s e n t a t i v e ,  or o t h e r  f i d u ciary of the d e c e d e n t  or d o n e e  of the 

power. If real p r o p e r t y  or an interest  t h e r e i n  is r e n o u n c e d ,  a copy 

of the r e n u n c i a t i o n  m a y  b e  recorded in the o f f i c e  p f  the [Recorder 

of Deeds] of the c o u n t y  in w h i c h  the real e s t a t e  is s i t u a t e d . *

*If T o r r e n s  s y s t e m  is in effect, add p r o v i s i o n s  to c o m p l y  w i t h  lo cal 

law.

C o m m e n t

Tim e for Making Disclaimer: A t common law , no  specific lim o evolved 
w ith in  w h ich d isc la im e r had  to  he m ade. T h e  on ly  r e q u irem en t wns th a t  i t  
bo w ith in  a ‘‘re a so n ab le” tim e (In re Wilson’s Estate, 298 N Y  398, 83 N E 2d  
852 (19-19); Ewing v. Rountree, 228 F .Supp . 137 (D .C . T e n n  1961). A s n 
re su lt , d iv e rg en t ho ld ings w ere reached  by tho co u rts  (Brown v. Iloutza'in 
63 F . 2d 914, (6 th  C ir .) , ce rt, den ied , 290 U .S. 6-11 (1933). S ec tio n  2 fixes 
n d e fin ite  'im e  fo r  filing of d isc la im ers. T h is  a p p ro a ch  fo l lo w  tho p a tte rn  
o f th e  F e d e ra l e s ta to  tax  law  w h ich  p rescribed  tho  tim e fo r f iling  e s ta te  tax  
r e tu rn s  in  te rm s  o f th o  d e ced en t’s deo th . T h e  tim e allow ed sh ou ld  o v e r la s t 
th o  tim e  fo r f iling  c la im s an d  co n te s tin g  tho will an d  en ab le  th e  ex e cu to r o r  
a d m in is tra to r  to  know  w ith  c e r ta in ty  who th e  tak e rs  o f th e  e s ta to  w ill be



f iled n o t  later t h a n  [6] m o n t h s  after the d e a t h  of the d e c e d e n t  or 

the donee of the p o w e r .

( 2) A n  i n s t r u m e n t  renoun c i n g  a lture i n t e r e s t  shall be 

filed not later than [6] m o n t h s  after the e v e n t  t h a t  d e t e r m i n e s  that 

the t a k e r  of the p r o p e r t y  or i n t e r e s t  is f i nall y a s c e r t a i n e d  and his 

i n t e r e s t  i n d e f e a s i b l y  v e s t e d .

( 3 ) T h e  r e n u n c i a t i o n  shall be filed in the [probate] c o u r t  

of t he c o u n t y  in w h i c h  p r o c e e d i n g s  have been c o m m e n c e d  for the a d­

mi n i s t r a t i o n  of the e s t a t e  of the d e c e a s e d  owner o r  d e c e a s e d  donee of 

the p o w e r  or, if they have not been commenced, in w h i c h  they  could

be commenced. A  copy of the r e n u n c i a t i o n  shall b e  d e l i v e r e d  in p e r­

son or m a i l e d  by r e g i s t e r e d  or certifi ed m a i l  to any p e r s o n a l  r e­

pre s e n t a t i v e  , or o t h e r  f i d u ciary of the d e c e d e n t  o r  d onee  of the 

power. If r e a l  p r o p e r t y  or an interest t h e r e i n  is r e n o u n c e d , a copy 

of the r e n u n c i a t i o n  m a y  be recorded  in the o f f i c e  o f  the [Recorder 

of Deeds] of the c o u n t y  in w h i c h  the real estate is s i t u a t e d . *

(b) (1) An instrument renouncing a present interest shall be

*If T o r r e n s  s y s t e m  is in effect/ add p r o v i s i o n s  to c ompl y w i t h  local 

law.

C o m m e n t

Time for Making Disclaimer: A t common law , no specific lim o ovolved 
w ith in  w hich d isc la im e r h ad  to  ho m ade . T ho  on ly  re q u irem en t w as t h a t  it 
be w ith in  n " re a so n ab le "  tim e ( fn  re Wilson's Estate, 298 N Y  398, 83 N E 2d  
852 (19-19); Ewing v. Rountree, 228 F .Supp . 137 (D .C . T c n n  196-1). A s*a 
re su lt, d iv e rg en t h o ld in g  w ere reached  by tho cou rts  (Droiun v. RoulzaUn 
G3 F . 2d 914, (6 th  C ir .) , ce rt, den ied , 290 U .S. 641 (1933). S ec tio n  2 f ile s  
a  dofin ito  tim e  fo r f iling  of d isc la im ers. T h is  npp ro ach  follows tho  p a tte rn  
o f tho  F ed e ra l e s ta to  tax  law  which p rescribed  th e  tim e  for filing  e s ta to  tax  
r e tu rn s  in  te rm s of th o  d e ced en t’s d e a th . T h e  tim e allow ed shou ld  overlast, 
tho  tim e  fo r f iling  c la im s and  co n te s tin g  tho will and  enah lo  th o  ex ecu to r o r 
a d m in is tra to r  to  know  w ith  c e r ta in ty  who tho take rs  o f th e  e s ta to  w ill be

I



 ̂ r
t O n  t h e  o th e r  h a n d , i t  s h o u ld  n o t be b o  lo ng  aa to  w ork a g a in s t a n  e a r ly

, d e te rm in a tio n  o f th e  accep tan ce  o r re je c tio n  o f succession  to  a n  e s ta te , o r
in c re a se  th o  risk  o f in a d v e r te n t accep tance  o f th e  benefits  o f th e  p ro p e r ty , 
c re a tin g  a n  e s to p p e '. In  th e  case of fu tu re  in te re s ts  th e  d is c la im e r p e rio d  
shou ld  ru n  from  th e  tim e th e  ta k e rs  of th e  in te re s t a r e  f in a lly  a s c e r ta in e d  
an d  th e ir  in te re s ts  in d e fe a s ib ly  fixed. Seifnrr v. Weller, 171 S.VV.2d 617 (M o ., 

; 1943). F o r  th e  co n sequence  of se lec ting  too  sh o r t a  p e rio d , see Brodhag v .
UJ5., 319 F . S u p p  747 (S .D . W .V a., 1970) invo lv ing a  2 -m on th  p e rio d  fixed 
by W e s t V irg in ia  law .

• I n  th e  ca se  of f u tu r e  in te re s ts  i t  shou ld  be no ted  th a t  th e  p e rson  n e ed  n o t
w a i t  u n til th e  o ccu rren ce  of th e  d e te rm in a tiv e  ev en t b e fo re  filing a  d isc la im e r , 

■’ b u t  m ay  do  so  a t  a n y  tim e a f te r  th e  d e a th  of th e  d e ced en t o r  donee , b o  long  a a
i t  is  m ad e  “n o t  la te r  th a n ” th e  p rescribed  p e riod .

Federal Gift Tax Implications: D isc la im ers h ave sign ificance u nd t : th e  
' F e d e ra l g if t ta x  law . S ec tio n  2511(a) of th e  In te rn a l R ev en u e  C ode im poses

a  g if t  ta x  u p o n  th e  t r a n s fe r  of p ro p e r ty  b y  g ift w h e th e r  th e  tr a n s f e r  is  in  
; t r u s t  o r  o th e rw ise , a n d  w h e th e r  th e  g ift is d ire c t o r  in d ire c t. T h e  T re a s u ry
, re g u la tio n s  u n d e r  th is  sec tio n  s ta te  th a t  w he re  local law  gives th e  b enefic ia ry ,

h e ir  o r  n ex t-o f-k in  a n  u nqua lif ied  r ig h t to  re fu se  to  a c c ep t ow nersh ip  o f 
p ro p e r ty  tr a n s fe r r e d  from  a  deceden t, w h e th e r  by  w ill o r  hy  in te s ta c y , a  
re fu sa l to  a c cep t ow ne rsh ip  does n o t co n s ti tu te  th e  m ak in g  o f a  g if t if th e  
re fu sa l is  M ade w ith in  a  " re a so n ab le  tim e” a f te r  know ledge o f th e  e x is ten ce  
o f th e  tra n s fe r .

A  “rea son ab le  tim e "  fo r g if t tax  pu rpo se s is n o t d e fined  in  th e  C ode o r  
reg u la tio n s . I t  h a s  been  h e ld  th a t 't l ie  co u rts  w ill look to  th e  la w o f  th e  s ta te s  

! in  d e te rm in in g  th e  q u e stio n , (Brown v. Routzahn, 63 F .2 d  914 (6 th  C ir .)
[ c e rt, d en ied , 290 U .S . 641 (1933)), no t conclusively , b u t a s  re le v an t a n d  h av in g

p ro b a tiv e  v a lu e  <Keinath v. C.I.R. 480 F .2d 57, (8 th  C ir., 1973), rev’z  58 T .C . 
352, (1972 )), an d  th a t  an  unequ ivoca l d isc la im er filed w ith in  6 m on th s  of t h e  
d e te rm in a tiv e  ev en t is m ad e  w ith in  a  “reason ab le  tim e .” I t  h a s  been  h e ld , 
fu r th e r , t h a t  a s  reg a rd s  fu tu re  in te re sts , th o  " re a so n ab le  tim e"  p e rio d  ru n s  
from  th o  te rm in a tio n  of th e  p reced ing  e s ta to  o r in te re s t , a n d ' n o t from  th e  
t im e  th e  t r a n s fe r  w as m ade , Keinath v. C.I.R., su p ra .

Place of Filing Disclaimer: S ec tion  2 re q u ire s  a  d isc la im e r to  be filed in  
I th e  p robn to  cou rt. I f  rea l p ro p e r ty  o r on in te re s t th e re in  is invo lved , n co py

of .ho d isc la im e r m ay  also  Lo reco rded in  th e  office o f th e  re c o rd e r  of d e ed s  
o r  o th e r  a p p ro p r ia te  office in  th e  coun ty  in  w h ich  th e  rea l e s ta te  is s itu a te d . 

; I f  th o  T o r re n s  sy s tem  is in  effect, a p p ro p r ia te  p rov isions shou ld  bo ad ded  to
com p ly  w ith  local law .

Notice: A  copy  o f th e  d isc la im e r is re q u ire d  to  lie d e liv e red  In  pe rson  o r  
m a ile d  by  re g is te re d  o r ce rtif ied  m ail to tho p e rso n a l re p re s en ta tiv e  o r  o th e r  
fid u c ia ry  o f tho d e ced e n t o r  of tho  donee of th e  pow er a s  th e  co se m ay  bo.j

(c) U n l e s s  t h e  d e c e d e n t  or donee of the p o w e r  has o t h e r w i s e  p r o  

vided, the p r o p e r t y  or i n t ere st r e n o unced d e v o l v e s  as if the p e rson  

r e n o u n c i n g  had p r e d e c e a s e d  the d e c e d e n t  or, if the p e r s o n  r e n o u n c i n g  

i s d e s i g n a t e d  to take u n d e r  a power of a p p o i n t m e n t  e x e r c i s e d  by a 

t e s t a m e n t a r y  i n s t r u m e n t ,  as if the p e r s o n  r e n o u n c i n g  h a d  p r e d e c e a s e d  

the d o n e e  of the power. A f u tu re interest  that takes e f f e c t  in p o s­

ses s i o n  or e n j o y m e n t  after the t e r m i n a t i o n  of the e s t a t e  or i n t eres t 

re n o u n c e d  takes e f f e c t  as if the p e r s o n  r e n o u n c i n g  had p r e d e c e a s e d  

the d e c e d e n t  or the d o n e e  of the power. A  r e n u n c i a t i o n  relates b a c k  

for all p u r p o s e s  to the date of the d e a t h  of the d e c e d e n t  or the

donee of the power.



C o m m e n t

Devolution of Disclaimed Property: W hen  a  b en e fic ia ry  d isc la im s h is  
in te r e s t  u n d e r  a  w ill, th e  qu e stio n  a rise s  as  to  w h a t h a p p en s  to  th e  re je c te d  
in te re s t. I n  People v. Ftanasin, 331 111. 203, 162 N .E . 84S (1928), 60 A L R  305, 
th e  co u rt, q u o tin g  th e  N ew  Y ork  case of Burritt v . Sillman, 13 N .Y . 93 
(1855) sa id  th a t  th e  d isc la im ed p ro p e r ty  w ill "d e scen d  to  th e  h e ir  o r  p a ss  
in  som e o th e r d ire c tio n  u n d e r th e  w ill.” F rom  th is , i t  m ay  be a s sum ed  th a t  
th e  c o u r t m e a n t  t h a t  if th e  deced en t le f t no w ill, th e  re n o u n ce d  in te re s t  
p a ssed  acco rd ing  to  th e  ru le s  of descen t, b u t if h e  le f t a  w ill, i t  p a ssed  
a cco rd ing  to i ts  te r ra s .

I t  h a s  b e en  g e n e ra lly  th o u g h t th a t  devo lu tion  in  th e  ca se  o f d is c la im e r 
sh o u ld  be th e  sam e  a s  in  th e  case o f lapse, w h ich  is co n tro lled  b y  sec tio n s  
o f th e  p ro b a te  law . S ec tion  3 o f th e  A c t takes th is  ap p ro ach . I t  p rov id es  t h a t  
u n le ss  th e  w ill o f th e  d eced en t o r  th e  don ee  of th e  pow er h a s  o th e rw ise  
p rov id ed , th e  d isc la im ed  in te re s t  devolves a s  if th e  d isc la im an t h a d  e 
d e ceased  th e  d e c e d e n t o r th e  don ee  of th e  pow er. I n  ev e ry  ca se  th e  a  
d a im e r  re la te s  b ack  to  th e  d a te  o f th e  d e a th  of th e  d e c ed e n t o r  o f th e  donee 
T h e  p rov ision t h a t  th e  d isc la im e r “re la te s  back”, codifies th e  ru le  th a t  a  
re n u n c ia tio n  of a  d ev ise  o r legacy  re la te s  to th e  d a te  o f d e a th  o f th e  d e c e d e n t 
o r  donee an d  p re v e n ts  th e  succession  from  becom ing o p e ra tiv e  in  fav o r o f 
th e  d isc la im an t. S e e  In re Wilson’s Estate, 298 N .Y . 398, 83 N .E . 2d 852 
(1949). A lso, Bouse, for use of State v. Hull, 168 M d . 1, 176 A. 645 (1935).

Acceleration of Future Interests: -£ a  life e s ta te  o r  o th e r  f u tu re  in te r e s t  is  
d isc la im ed , th e  p ro b lem  is ra ised  o f w h e th e r succeed ing  in te re s ts  o r  e s ta te s  
ac ce le ra te  in  po ssess io n  o r en jo ym en t o r w h e th e r th e  d isc la im ed  in te r e s t  m u s t 
bo m a rsh a lle d  to  a w a i t  th e  a c tu a l h ap p en in g  of th e  con tingen cy . S ec tio n  3 
p rov id es t h a t  rem a in d e r  in te re s ts  a re  a c c e le ra ted , th e  second  sen te n c e  
spec ifica lly  s ta t in g  t h a t  an y  fu tu re  in te re s t w h ich is to  ta k e  effec t in  posses- 
n ion o r en jo ym en t a f t e r  th o  te rm in a tio n  of th e  e s ta te  o r in te re s t d isc la im ed , 
ta k e s  effec t a s  if th e  d isc la im an t h a d  p red ecea sed  th e  deceased  ow n e r o r  
deceased  donee o f th o  pow er. T h u s , if T  leaves h is e s ta to  in  t r u s t  to  p a y  th e  
incom e to  h is  son f o r  life, rem a in d e r to  h is  so n ’s c h ild re n  w ho su rv iv e  h im , 
a n d  S. d isc la im s w ith  two ch ild re n  th e n  liv ing, th e  rem a in d e r in  th e  ch ild re n  
acce le ra te s ; th e  t r u s t  te rm in a te s  a n d  th e  ch ild ren  rece ive possess ion  a n d  
en jo ym en t, even  th o u g h  th e  son m ay  sub sequ en tly  have o th e r  c h ild re n  o r  
t h a t  one o r m oro  o f  th e  liv ing  ch ild ren  m ay  d ie  d u r in g  th e ir  f a th e r 's  life tim e .

Effect of Death or Disability of Person Entitled to Disclaim: T h o  effec t 
o f d e a th  of n p e rso n  en title d  to  d isclaim , in c lud ing  c ,ie u n d e r  q isn b ility , is  
d iscussed  u n d e r  S e c tio n  1. A gu a rd ian  o r co n se rv a to r of th o  c i t a to  of a n  
in cap a c ita te d  o r p ro te c te d  pe rson  m ay  d iscln im  fo r th e  w ard . S ec tio n  3 
m akes no p rov is ion  fo r a n  ex ten sion  of tim o o r fo r o th e r  relief.' in  case o f 
d isab ility  from  th o  observance of th e  s ta tu to ry  re q u irem en ts  l.'or effec tive
d isc la im er. T h o  in te n t  is th a t  tho  period  fo r d isc la im e r a p p lie s  to a  p e rs o n  
u n d e r d isab ility  as w ell ns to  o the rs , an d  in c ludes a  c o u r t w h ich  p u rp o r ts  to  
a c t on bokulf of o n e  u n d e r d isab ility  in  th o  ab sence of f ra u d , m .sc o n d u c t o r  
o th e r  unu su a l c ircum stan ces . Pratt v. Baker, 48 IU .A pp .2d 442,, 199 N .E .2 d  
307 (1964).

Rights of Creditors and Others: As reg a rd s  c red ito rs , ta x in g  a u th o r i t ie s  
an d  o th e rs , tho p rov is ion  fo r " re la tio n  back” has th e  legal e ffec t o f p re v e n tin g  
a succession from  becom ing opera tive in favo r of tho  d isc la im an t. T ho  re la t io n  
back  is " fo r a ll pu rpo se s"  w h ich  would inc lude , am ong  o th e rs  for: th o  p u rp o se  
of righ ts o f c red ito rs , tax in g  au th o ritie s  a n d  a s se r tio n  o f dow er. I t  is im ­
m a te ria l t h a t  th o  effec t is to  avoid the im position  o f n h ig h e r  d e a th  ta x  t h a n  
would be th o  case if tho in te re s t had been  accep ted ; Estate of Aylsuiorth, 
74 111. A pp .2d 375, 219 N .E . 2d 779 (1966) [m o tiv e  fo r th e  d is c la im e r i s  
im m a te r ia l] ; People v. Flanagln, 331 111. 203, 162 N .E . 843 (1928), 60 A L I I  
305; Coo): v. Dove, 32 III.2d 109, 203 N .E .29  892 (1965) [u p h o ld in g  f o r  
in h e rita n c e  tax  tho  righ t o f appo in tees to  ta k e  by d e fa u l t  r a t h e r  th a n  u n d e r  
th e  pow cr-ho lde r’s exerciso of j ow erj; id at ter of Wolfe's Estate, 179 N .Y . 
599, 72 N .E . 1152 (1904); nff’g 89 App. D iv. 349, 83 N .Y . S u p p . 949 (1903 ); 
Brown v. Routzahn, 63 F.2<1 914, (6lh C ir .) , ce rt, d e n ie d  290 U .S . 641 (1933 ); 
In rc Stone's Estate, 132 la .  136, 109 N .W . -.15 (1906); Tax Commission v . 
Glass, 119 Ohio S t. 389 ,164 N .E . 425 (1929); U.S. v. McCrackin, 189 F . S u p p  
632 (S .D . O h io  1960).



S im ila r ly , n um e ro u s ca se s h a v e  held th a t  a  dev isee o r  le g a te e  c a n  d isc la im  
a  dev ise o r  legacy  d e sp ite  th e  cla im s of c re d ito rs : Hoeckcr v. United. Dank of 
Boulder, 476 F .2 d  838 (CA  10, 1973) aff’g 334 F. Supp . 1080 (D. Colo. 1971) 
(b a n k ru p tc y ) ; U.S. v. McCrach'ui, s u p r a  (F ed e ra l in com e ta x  l i e n s ) ;  
Shoonover v. Osborne, 193 la . 474, 1S7 N .W . 20 (1922), Drcdford v. Calhoun, 
120 T en n . 53, 109 S .W . 502 (1908), Carter v. Carter, 63 N .J .E q . 726, 53 A. 
169 (1902), Estate of Hansen. 109 Ill.A pp .2d  283, 248 N .E .2 d  709 (1969) 
( ju d gm en t c re d i to r ) ;  37 M ich . L . Rev. 1168; 43 Y a le  L  J  1030; 27 A L R  477; 
133 ALE . 1428. A  c re d ito r  is n o t  en title d  to  no tice of th e  d is c la im e r (In re 
Estate of Hansen, 109 I!l.A pp .2d  233. N .E .2 d  709, (1969)).

(d) (1) T h e  r i g h t  to r e n o u n c e  p r o p e r t y  o r  an i n t e r e s t  t h e r e i n

is b a r r e d  b y  (i) an a s s i g n m e n t ,  c o n v e y a n c e , e n c u m b r a n c e ,  p l e d g e , or

t r a n s f e r of
1

t h e  p r o p e r t y  o r  i n t e r e s t ,  o r  a c o n t r a c t  t h e r e f o r ,  (ii) a

w r i t t e n  w a i v e r  o f  t h e  r i g h t  t o  r e n o u n c e ,  Ciii) a n  a c c e p t a n c e  o f  t h e

p r o p e r t y or i n t e r e s t  o r  b e n e f i t  t h e r e u n d e r ,  o r  (iv) a s a l e  of  the

p r o p e r t y o r i n t e r e s t  u n d e r  j u d i c i a l  s a l e  m a d e  b e f o r e  t h e  r e n u n c i a t i o n

is e f f e c t e d . 

( 2 ) T h e  r i g h t  to r e n o u n c e  exists n o t w i t h s t a n d i n g  any l i m i­

tation o n  the i n t e r e s t  of the p e r s o n  r e n o u n c i n g  in the n a t u r e  of a

s p e n d t h r i f t  p r o v i s i o n  or s i m i l a r  r e s t r i c t i o n . 

( 3 ) T h e  r e n u n c i a t i o n  or the w r i t t e n  w a i v e r  of the r i g h t  to 

r e n o u n c e  is b i n d i n g  u p o n  the p e r s o n  renoun c i n g  o r  p e r s o n  w a i v i n g  a nd 

all persons c l a iming t h r o u g h  o r  un der h i m .

C o m m e n t

Bars to Disclaimer — W arner — Estoppel: I t  rnny be necessm y o r  ad v is ­
ab le  to  sell rea l e s ta te  in  n d e ced en t's  e s ta te  befo re th e  e x p h a t io n  of th e  
p e r io d  p e rm itte d  fo r d isc la im e r In  su ch  case, th e  poss ib ility  o f a  d is c la im e r 
b e in g  filed w ith in  th e  p e rio d , could be a  d e te r re n t to  sa le an d  d e liv e ry  of 
good title . S ec tio n  4 ex p re s s ly  au th o riz e s  an  he ir , devisco, leg a tee  o r  o th e r  
p e rso n  e n ti t le d  to  d isc la im , to  in d ic a te  in w riting  h is  in ten tio n  to  “w aive” 
h is  r ig h t of d isc la im e r , a n d  th u s  nvo id an y  d e lay  in  th e  com p le tion  o f a  Rale 
o r  o th e r  d ispo s itio n  o f e s ta te  asse ts . T h e  w ritten  w a iv e r b a rs  tho r ig h t o f th o  

, p e rso n  su b sequ en tly  to  d isc la im  tho p ro p e r ty  o r in te re s t th e re in  a n d  is b in d ­
ing  o n  p e rson s c la im ing  th ro ug h  o r u n d o r h im .

S im ila r ly , S ec tio n  4 p rov id es t h a t  v a riou s ac ta of a p e raon  e n ti t le d  to  
d isc la im  in  reg a rd  to  p ro p e r ty  o r a n  in te re s t th e re in , su ch  as m ak in g  a n  
a ss ig nm en t, conveyance , en cum b ran ce , p ledge o r tra n s fe r  of th e  p rc p c r ty  o r 
in te re s t , o r a  c o n tra c t th e re fo r, b a rs  th e  r ig h t of th e  pe rson  to d isc la im  n r d  
ia b in d in g  o n  a ll p e rso n s  c la im ing  th ro ug h  o r u n d e r him .

Spendthrift Provisions: T h o  ex is ten ce of a  lim ita tio n  on th e  in te re s t o f 
a n  h e ir , leg a tee , dev isee o r o th e r d isc ln im an t in tho  n a tu re  o f a s p e n d th r i f t  
p rov is ion  o r s im ila r re s tr ic tio n  is ex p re ss ly  dec la red  n o t to afTect th e  r ig h t to  
d isc la im . W ith o u t th is  prov ision , th e re  m igh t be a  questio n  as to  w h e th e r  
th o  b en e f ic ia ry  of a s p e n d th r i f t  t r u s t  can lnim u n d e r th e  s ta tu te  (G ris ­
w o ld , S p e n d th r if t T r u s t  [2d E d ] S ec tion  .;24, p  603). If a  p e rson  w ho is 
u n d e : no leg a l d isab ility  w ishes to  re fu se  a lrenoficinl in te re s t u n d e r  n tru s t , 
h e  shou ld  n o t be pow erle ss  to  m ake an  efTcclivo d isc la im e r even th o u g h  th e  
in te n d e d  in te r e s t  ongo accep ted  by  h im  would «bc in a lienab le . (S co tt on  
T ru s ts ,  S ec tio n  337.7, p  26S3, 3d E d .)



W hen  a  benefic ia l in te r e s t  is  accep ted  by  a b enefic ia ry , h e  c a n n o t th e re a f te r  
d is c la im  o r  re le a se  i t  (G risw old , s u p ra , S ec tion  534, p  603 n o te  48 ). A s to  
w h a t co n d u c t am oun ts  to  an  a c cep ta n ce , see In Re Wilson's Estate, 298 N Y  
398 ,83  N E 2 d  852 (1949).

Judicial Sale: T h e  sec tio n  p rov id es th a t  th e  r ig h t to  d isc la im  is b a rre d  by 
, a  sa le  o f th e  p ro p e r ty  o r  in te r e s t  u n d e r  a jud ic ia l sa le . J u d ic ia l sa le s  a re  

o rd e re d  in  m an y  d iffe ren t ty p e s  of p roceed ing  su ch  as fo rec lo su re of m o rtg age 
o r  t r u s t  d eed , en fo rc em en t o f lien , p a r t i t io n  p roceed ing s an d  p ro ceed in g s fo r "j
th e  s a le  o f re a l p ro p e r ty  of a  d e c ed en t o r  w ard  for c e r ta in  pu rpo se s. P ro b a te  
laws f re q u e n tly  p e rm it a  re p re s en ta tiv e  to m ortgage o r p ledge p ro p e r ty  c f th e  
d e c e d e n t o r w a rd  in  c e r ta in  c ircum stan ces . E x ecu tio n  sa les a re  m ad e  pu r- 

1 Buant to  a w r i t  to sa tis fy  a m oney  ju dgm en t. S ec tion  4 h a s  th e  e ffec t of *!
p ro v id in g  th a t  th e  m ak ing  o f a  ju d ic ia l sa le  fo r th e  ac coun t o f th e  h e ir, • j
dev isee , o r b enefic ia ry , b a rs  h im  from  renounc ing  th e  p ro p e r ty  o r in te re s t. ,
T o  b e  d is tin gu ish ed  from  a  ju d ic ia l sa le , is a  tak in g  p u r s u a n t to  em in en t 
dom a in , w h ich  is co n sid e red  to  be a ta k in g  of p ro p e r ty  w ith o u t th e  ow ner’s 

• c o n se n t a n d  u n re la te d  to  h is  ob lig a tion s o r com m itm en ts . T h e  r ig h t to  d is ­
c la im  th e  p ro ceed s of a  co ndem na tio n  ac tion  if o th e rw ise  tim e ly  a n d  in  a c ­
c o rd an c e  w ith  th e  A c t, shou ld  no t, th e re fo re , be b a rre d  u n d e r  th is  sec tion . __ ___

(e) T h i s  A c t  does n o t  a b ridge the r i g h t  of a p e r s o n  to w a i v e ,

release, d i s c laim,  or r e n o u n c e  p r o p e r t y  or an i n t e r e s t  t h e r e i n  u n d e r  

any o t h e r  statute.

C o m m e n t  '• "
S ec tio n  5 p rov ides th a t  th e  r ig h t to  d isc la im  u n d e r tho  law  does n o t  ab rid g e  

tho  r ig h t of a n y  p e rso n  to  w aive, release , d isc la im  o r  ren  unce  a n y  p ro p e r ty  
o r  in te r e s t  th e re in  u n d e r  a n y  o th e r s ta tu te . T h e  p r in c ip a l s ta tu te s  to  w h irh  
th is  p rov is io n  is p o in ted  o re  th o se  dea ling  w ith  spou sa l re n u n c ia tio n s  a n a  
re lea se  of powers.

B e in g  a cod ifica tion  of th e  com m on law  in  reg a rd  to  th e  ren u n c ia tio n  o f 
th e  p ro p e r ty , th e  A c t is in te n d e d  to  co n s ti tu te  a n  exclusive remedy fo r th o  
d isc la im e r o f te s tam e n ta ry  successions a p a r t  from  those p ro v id ed  by  o th e r  
s ta tu te s , a n d  s u p p la n ts  th e  com m on law  r ig h t to  d isc la im .____________ _______

(f) A n  i n t e r e s t  in p r o p e r t y  e x i s t i n g  on the e f f e c t i v e  date of 

this A c t  as to which, if a p r e s e n t  interest, the time for f i l i n g  a 

r e n u n c i a t i o n  u n d e r  this A c t  has not expired, or if a f u t u r e  i n t e r e s t , 

the i n t e r e s t  has no. b e c o m e  i n d e f e a s i b l y  v e s t e d  o r  the t a k e r  f i n a l l y  

ascertained, m a y  be r e n o u n c e d  w i t h i n  [6] m o n t h s  a f t e r  the e f f e c t i v e

date of this Act.



t * . i . C o m m e n t
S ec tio n  6 d e a ls  w ith  th e  ap p lica tio n  of th e  A c t to p ro p e r ty  in te re s ts  u n d e r  

in s trum en ts  o r in  e s ta te s  in  ex is tence oil th e  effective da te . I f  tho  in te re s t  
1 3  a  p re sen t on e  an d  th e  filing tim e h a s  n e t exp ired , th e  ho .do r i3 g iven a

; fu ll p e riod  a f te r  en a c tm en t w ith in  w h ich  to d isclaim  tho  in te re s t . I f  th e
in te re s t is a  fu tu re  one , th e  h o ld e r is g iven a  fu ll p e rio d  a f te r  th e  in te r e s t 
becom es inde fensib ly  v ested  o r th e  tak e rs  iiiia 'ly  a sce rta in ed , a f te r  e n a c tm en t 
in  w h ich  to  d isc la im  it. I f  T  d ie s  in i960 tru s te e in g  lu s e s ta te  to ,W  fo r life , 
rem a in d e r to  su ch  of T ’s  sons as a re  liv ing  a t  W 's  d e a th  an d  \v  d ies in  1975, 
th e  A c t p e rm its  a  son to  d isc la im  his rem a in d e r  in te re s t a f te r  i t  r ip en s  even  
though  i t  a r is e s  u n d e r  a n  in s trum en t p re d a tin g  th e  effective d a te  of th e  A c t.
T h e  ap p lic a tio n  of s ta tu te  to p re -ex is tin g  in s trum en ts  in  like s itu a tio n s  finds 
s u p p o rt in  ca se s such a s  Will of Aliis, (5 W is2d 1, 9-1 N W 2d  226, (1959), 69 
A LR 2d 1128.   . . .  _______________________________

A d d  to C o m m e n t  
(fiist three paragraphs)

Th e  a b o v e  text, consi sts of sectio ns 1 t h rough 6 of U n i f o r m  
D i s c l a i m e r  of T r a n s f e r s  By Will, I n t e s t a c y  or A p p o i n t m e n t  A c t  of 
1973, r e d e s i g n a t e d  as s ubsecti ons a) through  f ).

T h e  C o m men ts f o l l ow ing each subse c t i o n  are the O f f i c i a l  C o m m e n t s  
to the 1973 statute. The word "renunciation" has b e e n  s u b s t i t u t e d  
for "disclaimer" b e c a u s e  the o r i g i n a l  2-801 used the term " r e n u n­
ciation" and several c r o s s - r e f e r e n c e s  to this te rm a ppear in other  
s e c t i o n s  of this Code. It is the v i e w  of the J o i n t  E d i t o r i a l  B o a r d  
that the terms " renunciation" and "disclaimer" have the same mea ning.

T h e  p r i n c i p a l  subst a n t i v e  d i f f e r e n c e  b e tween o r i g i n a l  2-801 
and the 1973 r e p l a c e m e n t  t h e r e f o r  is that the former p e r m i t t e d  r e­
nu n c i a t i o n  b y  the p e r s o n a l  r e p r e s e n t a t i v e  of a p e r s o n  w h o  m i g h t  have  
r e n o u n c e d  d u r i n g  his lifetime. U n d e r  the new u n i f o r m  act, w h i c h  is 
now the o f f i c i a l  text of 2-801, the right to r e n ou nce ter min a t e s  upon  
the d e a t h  of the p e r s o n  w h o  m i g h t  have renounced d u r i n g  his l i f e­
time. Also, the origi n a l  v e r s i o n  was less p r e c i s e  than the p r e s e n t  
v e r s i o n  in the i m p o r t a n t  p r o v i s i o n s  of s u b s e c t i o n  (b) w h i c h  g o v e r n  
the t i m e  for renunciation.

(The b a l a n c e  of the c o m m e n t  is the same as t! a o r i g i n a l  c o m m e n t  
to 2-801.)

x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x  :

IN ADDITION, THE J O I N T  E D I T O R I A L  BOARD 
HAS R E C O M M E N D E D  THE F O L L O W I N G  

A D D I T I O N A L  C O M M E N T S  TO SECTIO NS 
F O R  W H I C H  NO A M E N D M E N T S  HAVE 

BEEN R E C O M M E N D E D

1.

S E C T I O N  2-103. Add, at the end of the original comm ent as e x p a n d e d
by the p a r a g r a p h  on page 2 hereof:

T h e  Joint E d i t o r i a l  B o a r d  gave careful c o n­
sid e r a t i o n  to a c hange in the C o de' s s y stem  
for d i s t r i b u t i o n  among issue as r e c o m m e n d e d  
in Waggoner, "A P r o p o s e d  Alternative, to the 
U n i f o r m  P r o bat e C o d e ' s  S y s t e m  for Intestat e  
D i s t r i b u t i o n  A m o n g  Descen d a n t s , "  66 Nw. IJ.L.
Rev. 626 (1971) . T h o u g h  f a vo red as a r e c o m m e n d e d

-  4 0  -



c h a n g e  in the C o d e  by a m a j o r i t y  of the  Board, 
o t h e r s  o p p o s e d  on the g r o u n d  that the o r i g i n a l  
text h a d  b e e n  e n a c t e d  a l r e a d y  in s e v eral states, 
a nd t h a t  a c h a n g e  in this b a s i c  s e c t i o n  of the 
C o d e  w o u l d  w e a k e n  the case for u n i f o r m i t y  of 
p r o b a t e  l a w  in all states. N o n e t h e l e s s ,  since 
some s t a t e s  as of 1975 had a d o p t e d  v e r s i o n s  of 
the C o d e  c o n t a i n i n g  d e v i a t i o n s  f r o m  the o r i g i n a l  
t e x t  of this a n d  r e l a t e d  sections, it was the 
c o n c e n s u s  tha t Prof. W a g g o n e r ' s  r e c o m m e n d a t i o n  
a n d  the s t a t u t o r y  chang es th at w o u l d  be n e c e s­
sary to i m p l e m e n t  it, s h o u l d  be d e s c r i b e d  in 
C o d e  commenta ry.

T h e  c h a n g e s  i n v o l v e d  w o u l d  a p p e a r  in this s e c­
tion and in 2-106. The old and the r e v i s e d  
t e x t  of these sections w o u l d  be as f o llows if 
t he W a g g o n e r  r e c o m m e n d a t i o n  is a c c e p t e d  b y  an 
e n a c t i n g  s ta te w h i c h  decide s that u n i f o r m i t y  
of the s u b s t a n t i v e  rules of i n t e s t a t e  s u c c e s­
sion is n o t  vital:

C h a n g e  2-103(1), (3) and (4) by a l­
tering, in each instance, the l a n­
gua g e  r e ' e r r i n g  to t aking p e r  c apita 
or b y  r epre sentation, as follows:
2-103 . . .

(1) to the issue of the d e c e­
dent; to be d i s t r i b u t e d  p er c apita  
at e a c h  g e n e r a t i on as d e f i n e d  in * 
s e c t i o n  2 - 106; if they tire ail o f  
the same  d e g r e e  ef k i n s h i p  to the 
d e e e d e n t  they take equally, b u t  if 
ef u n e q u a l  d egree then tho se of m o r e  
r e m o t e  d e gre e take by repre s e n t a t i o n ;

(3) if tnere is no s u r v i v i n g  
issue or parent, to the issue of the 
p a r e n t s  o r  e i t h e r  of them to be d i s­
tri b u t e d  per c a p i t a  at ea ch g e n e r a­
tio n as d e f i n e d  in section 2 - 1 0 6 ;
by r e p r e s e n t a t i o n ;

(4) . . .  or to the issue of the 
p a t e r n a l  g r a n d p a r e n t s  if b o t h  are d e­
ceas e d  to h d i s t r i buted  per c a p ita at 
e a c h g e n e r a tion as d o tlned in s e ction
2 - j 0 6 ; the issue t a k i n g  e q ually "if 
they are all of the same d e g r e e  ef 
k i n s h i p  to the deeedent, but  if ef u n­
equ a l  d e g r e e  thes e of m e r e  r e m o t e  d egree 
take by r e p r e senta tion.



Also, alter 2-106 as follow?:

S E C T I O N  2-106. [P er C apita at 
E a c h  Generation.]

If per capita each g e n e r a t i o n
r e p r e s e n t a t i o n  is c a l l e d  for by 
this Code, the esta te is d i v i d e d  
into as m a n y  sh ares as there are 
surviving heirs in the n e a r e s t  
d e g r e e  of k i n s h i p  w h i c h  contains 
any s u r v i v ing heirs and d e c e a s e d  
p e rso ns in the same d egr ee w h o  
left issue who survive the d e c e­
d e n t - ^  eEach s u r v iving  heir 
in the nearest d e gr ee w h i c h  contains 
any surviving heir is a l l o c a t e d  one 
share and the r em a i n d e r  of the e s t a t e  
i s d i v i d e d  in the s ame m a n n e r  as if 
the heirs a l r e a d y a l l o c a t e d  a'share  
and their issue had p r e d e c e a s e d  the 
d e c e d e n t . r e w e i v i n g  ene share and 
the s~h a re of each d e c e a s e d  p e r s o n  
in the same d egree b e i n g  d i vi ded 
among his issue in the same manner.

S E C T I O N  3-203. Add, at the end of the p r e s e n t  comment:
*

[New final paragraph) T h e  m e a n i n g  of "spouse"
is d e t e r m i n e d  by 2-002.

S E C T I O N  3-609. Add, at the end of the p r e s e n t  comment:

See S e c t i o n  3-718, w h i c h  e s t a b l i s h e s  the 
rule thac a survivin g c o - e x e c u t o r  may 
e x e r c i s e  all p ow ers i n c i d e n t  to the o f­
fice u n l e s s  the w i l l  p r o v i d e s  otherwise.
R e a d  together,- this s e ction and 3-718 m e a n  
that the r e p r e s e n t a t i v e  of a d e c e a s e d  
c o - r e p r e s e n t a t i v e  v/ould not have any d u t y  
or a u t h o r i t y  in relat i o n  to the o f f i c e  held 
by his decedent.

S E C T I O N  5-401. Replace the .'h id -:ertence of the f i r s t  p a r a g r a p h  
of the p r e s e n t  c o m m e n t  with the following:

P e r s o n s  w h o  m a y  be :• j <• tftd to the p r o­
ceed i n g s  d e s c ribed hoto include a b r o a d 
c a t e g o r y  of oorsonr w’v., for a v a r i e t y  of 
d i f f e r e n t  m a s o n  , may h o  u n a b l e  to m a n a g e  
their own property.



T H E  F O L L O W I N G  P A G E S  W E R E  T R E A T E D  A S  

A  U N I T  I N  T H E  O R I G I N A L  F I L E .
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D E P A i m i K M ' m n n
Office of the Attorrcy 

General
Pouch K - State Capitol 
Juneau 99611

March 25, 1976

T h e  H o n o r a b l e  R o b e r t  Zi e g l e r  
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  v
June au ,  A l a s k a  99811

In m y  r o l e  as a U n i f o r m  L a w  C o m m i s s i o n e r  for Al a ska,
a n d k n o w i n g  of y o u r  in t er e st  in the U n i f o r m  P r ob a te  Code (UPC),
I a m  s e n d i n g  to y o u  for y o u r  c o m m i t t e e ' s  c o n s i d e r a t i o n  and 
p o s s i b l e  in t r o d u c t i o n  the a me n d m e n t s  to the UPC p r o m u l g a t e d  by 
tho Na t io n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  State Laws 
(NCCUSL) in 1975. A  bill p r o p o s i n g  e n a c tm e nt  of these amen dm e nt s  
in A l as k a is attached, as is a c o p y  of the a m e nd m en t s and “official 
c o m m e n t a r y "  as d i s t r i b u t e d  by the NCCUSL.

Y o u  m a y  find the i n fo r ma t io n  in this letter and in the
a t t a c h e d  shee ts  sent to m e  by P r o f e s s o r  R ic h ar d  V. Wellman, e d u­
cati o n a l  d i r e c t o r  for the Jo i nt  Ed i to r ia l  Board for tho U n i f o r m  
P r o b a t e  Code, h e lp f ul  in p r e p a r i n g  a c o m m i t te e  repor t  to be 
p r i n t e d  in the S e n a t e  Jo u rn a l.  S u c h  a report, including reference 
to tho N C C U S L  o ff icial c om m en t a r y ,  wo u l d  pr o v i d e  an I n dication of 
l e g i s l a t i v e  intent and a gu id e  to future i nterpretation.

In p r e p a r i n g  the a t ta c h e d  bill, 1 have o m i t te d  o r  
m o d i f i e d  some o f  the se c t i o n s  i n cl u d e d  in the a tt a c h e d  N C C U S L  
draft, as follows:

1. A S  13.11.045(a)(2) (U.P.C. s e c t i o n  2-109) ir, not 
p r o p o s e d  for a m e n d m e n t  in this bill b ec a us e  the ’CCU S L  
c h a n g e  was i nt e nd e d to p r o v i d e  an o p t i o n  for states w h i c h  
h a d e n a c t e d  tho U n i f o r m  P a r e n t a g e  A c t (promulgated by tho 
N C C U S L  in 1973). A l a s k a  has not e n a c t e d  that Act. (That,

Re: 1975 U n i f o r m  P r obate C o d e
a m e n d m e n t s

D e a r

1
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i nc i de n t a l l y /  is a n o th e r m a t t e r  w h i c h  your c o m m it t ee  m a y 
w i s h  to c o nsider; I h av e  inform.' tion a v a i l a b l e  shou ld  you 
w i s h  to see it at this tine.)

2. A 3  1 3. 11.225 (U.P.C. s ec tion 2-602) was a m e n d e d  in 
1973 ,  a d o p t i n g  the sane c h a n g e  now p r o m u l g a t e d  by the NCCUSL. 
S e e  ch. 56 S L A  1973; 1973 Se n a t e  J o u r na l  Su p p l e m e n t  No. 9; 
a n d  1973 H o u s e  Journal, p a g e  819.

2. A S  1 3 ,11.255 (U.P.C. s e c t i o n  2-608) is not pr o p o s e d  
f o r  c h a n ge  h er o  be c a u s e  an intent s t a t e me n t in your c o m m i t t e e  
r e p o r t  sh o u l d  suffice. T h e  N C CU S L c h a n ge  w o u l d  m e r e l y  have 
r e o r g a n i z e d  tho ex i s t i n g  l a ng u ag e  o f  the s e c t io n  to forestall 
a p o s s i b l e  i n t e rp r et a ti o n q ue stion. I a s su m e that A l a sk a  
w o u l d  agree w it h  the in t e r p r e t a t i o n  in t en d ed  by the NCCUSL.

4. A S  13. 11 . 27 0  (U-P.C. s ec t io n  2-611) is not pr o p o s e d  
f o r  a m e n d m e n t  b ec a us e  the p r o p o s e d  c ha n g e  is also o n e  m e re l y  
in t e n d e d  to p r ovide an o p t i o n  for s t a te s  w h i c h  have en a c t e d  
t h o U n i f o r m  P d r e n ta g o Act.

5. A S  1 3 .11.300 (U.P.C. s e c ti o n 2-802) was a m e n d e d  in 
1 9 7 3  in tho m a nn e r s u g g e s t e d  by the N C C US L  (sco item 2, 
a b o v e ) .

6. I n  A S  13 . 16.030 (U.P.C. se c t i o n  3-106), I h a ve  
n’ightly ch a n g e d  the N C C U S L  w o r d i n g  for c la rity; no ..ubstan- 
t i v c  d i f f e r e n c e  fr o m tho intent e.xpiosscd b y  the N C C U S L  is 
intended.

7. A S  13.36.105(b) (U.P.C. s e c ti o n 3-306) is o f f er e d 
for le g is l a t i v e  co n si d e r a t i o n ,  a l th o u g h  the N CC U S L  me r e l y  
p r e s e n t s  it oo an o p ti o na l  provision.

D. T h o  following s t at u te s  w e r e  a m e nd e d in 1973 in the 
v.*ay c u r r e n t l y  r ec ommended by tho N C C U S L  (see item 2 ,  above), 
a n d  the r ef o re  are not p r o p o s e d  for a m e n d m e n t  in t . 0  at t ac h ed  
bill:

AS 1 3. 1C.470 (U.P.C. se c tion 3-E05)
AS 13 . 21.055 (U.P.C. section 4-301)
AS 13.2%.035 (U.P.C. section 5-202)
AS 13. 26 . 04 0 (U.P.C. sect ion 5-203)
AS 13. 26 . 12 0 (U.P.C. section 5-306)
AS 13.26.300 (U.P.C. section 5-428)
AS 13 . 26.320 (U.P.C. section 5-432)

In Ad d i t i o n  to tho s t a t u t o r y  amonrimonta p r op o s e d  by the 
N C C U S L  in t h o a t ta c he d  ma te r ia l , that o r ga n i z a t i o n  is p r o p on i ng  
a d d i t i on o  to the "o f ficial c o m m e n t a r y "  a cc o mp a ny i ng  tho U.P.C.
B o o  tho last fow page s  of tho at t a c h e d  material.

Yours truly,

A r t h u r  II. P et e rs o n 
A s s i s t a n t  At t o r n e y  (Sonera 1 
U n i f o r m  Law Coromib o loner 

for Ala sk a

AlU’imd
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U n i f o r m  rx'Cpr. 1 r C o d e  

1575 T e c h n i c a l  A n r n d m e n t a
:  .l  -  — ---------  —

A f t e r  a pp r o v a l  an;! p r o m u l g a t i o n  e f  the U n i f o r m  P r o b a t e  C o d e  

in 1965, the N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  on U n i f o r m  S t a t e  

Lavs a n d  T h e  P e a l  P r o p er t y,  P r o b a t e  and T r u s t  L a w  S e c t i o n  o f  the 

A m e r i c a n  B ar  A s s o c i a t i o n  for me d  the J o i n t  E d i t o r i a l  B o a r d  c o m p o s e d  

of five C o m m i s s i o n e r s  ar.d five r e p  s e n t c t i v e s  o f  the S e ct i on .  S i n c e  

the F a l l  of 1971, tho B o a r d  has m o n i t o r e d  tho legal l i te r a t u r e  c o n­

cer n i n g  the Code, s e ar c h e d  r e p o r t s  about the C o d e  by v a r i o u s  b a r  a n d  

l e g i s l a t i v e  s t u d y  c o m m i t t e e s  a nd  e x a m i n e d  the e l e v e n  e n a c t m e n t s  to 

d a t e  o f  the Cod e,  for w a y s  o f  s t r e n g t h e n i n g  and im p r o v i n g  the Code.

A s  c h a n g e s  a nd  c o r r e c t i o n s  w e r o  c o n s i d e r e d  and a pp r o v e d  b y  the Boar d,  

t h e  t ex t  w a s  r e l e a s e d  for the g u i d a n c e  o f  o t h e r s  then k n o w n  b y  the 

B e a r d  to be c o n s i d e r i n g  t h o  C o d e  jr. p r e p a r a t i o n  for pa r t i a l  o r  total 

e nac t me n t.  C o n s e q u e n t l y ,  w h e n  W e s t  P u b l i s h i n g  C o m p a n y  p u b l i s h e d  the 

1974 E d i t i o n  of th e  Code, it w a s  a b l e  tc i n c lu d e a n  A p p e n d i x  of 

r e c o m m e n d a t i o n s  c o n c e r n i n g  c h a n g e s  as p r e v i o u s l y  r e le a se d  b y  the Board, 

a n d f i f t e e n  ot t h e  t h i r t y - o n e  c h a n g e s  a p p r o v e d  b y  the N a t i o n a l  C o n ­

fer e n c e  in 1 9 7 5  w e r e  i n c l u d e d  in t h is  A p p e n d i x .  Several o f  thoso, 

p l u s  o t h e r s  t h at  w e r o  n o t r e l e a s e d  by the noo r d b e f o r e  the 1975 a n ­

nua l  m e e t i n g  of tho N a t i o n a l  C o n f e r e n c e  in Q u e b e c  City, a l r e a d y  h a v e  

b e e n  i n c o r p o r a t e d  i n t o  tho C o d e  in o n e or m o r e  o f  the e l e v e n  full 

e n a c t m e n t s .

T h e  t h i r t y - o n e  c h a n g e s  r e c e n t l y  a p p r o v e d  b y  tho N a t i o n a l  C o n­

f e r e n c e  a r e  a p t l y  d e s c r i b e d  as t e c h n ic a l a m e n d m e n t s  for n o n e  re l l e c t  

a n y  p u l l i n g  b a c k  f r om,or m a r k e d  o x t e a s i o n  of, a n y  of the p r i n c i p l e s  or

p r o v i s i o n s  of tho Cod e . N i n e t e e n  of tho t h i r t y - o n e  c h a n g e s  In v olve 

m c r o  w o r d  c h a n g e s  or r e - a r r a n g e m e n t s  of the o rd e r i n g  of s e n t e n c e s

t h at  i m p r o v e  o r  c l a r i f y  s o ct l o n s  a n d  e l i m i n a t e  g ap s  in, o r  I n c o n­

si s t e n c i e s  between, sect i on s . T h r e e  of tho chengoc, in cl u di n g two 

m i n t i n g  to i n h e r i t a n c e  r i g h t s  of c h i l d r e n  b o rn  o u t  of w e d l o c k ,  a n d 

o n e  t h at  r o s t r u c t u r o n  tho C o d e ' s  p r o v i s i o n  r e g a r d in g  r e n u n c i a t i o n  of 

r i g h t s  a r i s i n g  v i a  l n t e s t n t o  o r  t e s t a t e  s u c ce s si o n,  m e r e l y  c o n f o r m  

t h o  P r o b a t e  C o d o  to m o r e  r o c o n t  a c t a  of t h o  N a ti o n a l  C o nf e r e n c e ;  

o.g. tho U n i f o r m  P o r e n t a g o  A c t (1973) and tho U n i f o r m  D i s c l a i m e r  

o£ T r a n s f e r s  By W il l ,  I n t a s t a o y  o r  A p p o i n t m e n t  A ct  (1973).

3
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CHI ELEMENT
A p r i l  3 , 1070

O f  t h e  r e m a i n i n g  r.ine amend/tents, t wo  a f f e c t  tho E l e c t i v e  

Siiaic of the S u r v i v i n g  S p o u s e ,  o n e  b y  addin g  m o r e  e x p l i c i t  l a n g u a g e  

to p r o t e c t  b o n a  f i de  p u r c h a s e r s  f r om  a d e c e a s e d  s p o u s e  a n d  c l a r i f y i n g  

t h o t i m e  l i m i t s  for t h o  e l e c t i v e  s h a r e  remedy, and t h o  o th e r  b y  

c h a r g i n g  an e l e c t i n g  s p o u s e  w i t h  r e n o u n c e d  v a l u e s  m a d e  a v a i l a b l e  to 

h e r / h i m  b y  t h e  d e c e d e n t .  T w o  o t h e r  a m e n d m e n t s  r e f l e c t  a s l i g h t  

c h a n g e  in t he  o r i g i n a l  p o s i t i o n  o f  t h e C o d e  v i s  a v is  i n h e r i t a n c e  

r i g h t s  of, f r o m  o r  t h r o u g h  a d o p t e d  ch i ldren.

T h e  r e m a i n i n g  c h a n g o s  a d d  m i n o r  n e w  s a f e g u a r d s  a nd  r e m e d i e s  to 

t h e C o d e ' s  s y s t e m  for p r o b a t e  of w i l l s  and a d m i n i s t r a t i o n  o f  e st a te s .

F o r  e x am p l e ,  a “lon g - a r m "  p r o v i s i o n  is adde d  w h i c h  w i l l  p e r m i t  the 

c o u r t  o f  p r o b a t e  to g i v e  a p e r s o n a l  j u d g m e n t  a g a i n s t  o n e  who, as a p­

p l i c a n t  In a n  i n f o r m a l  p r o c e e d i n g ,  c o m m i t s  f r a u d  or p er j u r y .  T h o  

C o d e  a s  o r i g i n a l l y  a p p r o v e d  f a c i l i t a t e s  r e m e d i e s  for w r o n g f u l  c o n d u c t  

a g a i n s t  o n e  w h o  a c c e p t s  lo t t o r s  o f  a d m i n i s t r a t i o n ;  t h o  c h a r g e  e x­

te n d s  the s a m e  p r o c e d u r a l  e f f i c i e n c y  to r e m e d i e s  a g a i n s t  all a p p l i c a n t s .  

A n o t h e r  e x a m p l e  Is a  c h a n g e  t h at  a d ds  as a d u t y  for a n y  p e r s o n  w h o  

o b t a i n s  p r o b a t e  of a w i l l  in i n f o r m a l  p r o c e e d i n g s  w i t h o u t  s e e k i n g  a p­

p o i n t m e n t  of a p e r s o n a l  r e p r e s e n t a t i v e ,  that h e  g iv e  i n f o r m a t i o n  of 

tho p r o b a t e  to i n t e re s te d  p er s on s . Alco, a sm a l l  c h a n g o  in se c t i o n  

3 -1 0 6  m a k e s  It cle a r that in t e r e s t e d  p e r s o n s  c a n  be b o u n d  by a pro-
*« L •».

b o t e  c o u r t  o r d e r  d e t e r m i n i n g  h e i r s  o r  c o n s t r u i n g  a w i l l  if n o t i c e  

o f  tho p r o c e e d i n g  as p r o s c r i b e d  by the C o d u  is g i v e n  to all i n­

ter e s t e d  p.ernors and if tho e s t a t o  has n o t  be en ,  and c a n n o t  n o v  bo, 

o p e n e d  for a d m i n i s t r a t i o n .  T h i s  fi l ls  a g a p  In the t o x t  as o r i g i n a l l y  

epprovotl by s u p p l y i n g  a c o n v o n l o n t  c o u r t  p r o c e e d i n g  f o r  r e s o l v i n g  

t l t l o  q u e s t i o n s  that m a y  o c c u r  w h o r e  no o n e  a c t s  to s u o u r o  p r o b a t e  

o f  a w i l l  o r  a d m i n i s t r a t i o n  w i t h i n  the J ' m l t a t i o n s  pe r i o d ,  as p r o ­

v i d e d  i n  tho o r i g i n a l  toxt, of throe y ea r s  f r o m  death.

O v e r a l l ,  tho a m e n d m e n t s  d e m o n s t r a t e  tliat a s h a k o - d o w n  p e r i o d  

f o r t h e  C o d o  n o w  has pass e d,  a n d  that i d e n t i f i e d  d o f o c t s  h av e  b e e n  

c o r r e c t e d  a nd  n e e d e d  I m p r o v e m e n t s  have b o o n  added. U n d o u b t e d l y ,

>1



Apr:: if SENATE JOURNAL

SU P P L E .  ENT

p o l i t i c a l  a n d  ot h e r  local c o n c e r n s  w i l l  c a u s e  local c h a n g e s  a n d  

e x c l u s i o n s  in futur e  e n a c t m e n t s  m o d e l l e d  a f t e r  the Co d e .  E v e n  so, 

t h e  a m e n d m e n t s ,  w h i c h  s h ew  t h a t  c o n s i d e r a b l e  thou gh t  a n d  e f f o r t  a l r e a d y  

h a v e  b e e n  e x p e n d e d  in n at i o n a l  a tt e m p t s  to impro v e the Code, s h o u l d  

s e r v e  to r e d u c e  tho t e n d e n c y  o f  local d r a f t s m e n  to m a k e  p u r e l y  t e c h n i­

cal lan g u a g e  a nd  s t y l e  chang e s.



DEft’AKTMKKT OF LAW
O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

A pril 30, 1976

The H o n o r a b l e  T e r r y  G a r d i n e r  
C h a i r m a n
H ouse J u d i c i a r y  C o m m i t t e e  
A l a s k a  State L e g i s l a t u r e  
P ouch V
Juneau, A l a s k a  99811

Re: S3 717 (Uniform Probate
Code amendments)

Dear

Since I w i l l  be o u t  of the state for three weeks,
I w a n t e d  to send y o u  this little w r i t t e n  rem inder of my 
interes t in h a v i n g  the legisl a t u r e  pass SB 717 w h i c h  is 
p r e s e n t l y  r e s i ding in your committee. The bill makes 
techn i c a l  amen dm e n t s  to the U n i f o r m  P r o bate  Code, as r e c o m­
men d e d  by the N a t i o n a l  C o n f e r e n c e  of Commis s i o n e r s  on 
U n i f o r m  State Laws at their 1975 meeting. I a m  suppor t i n g  
this bi ll in my role as a U n i f o r m  L a w .C o m m i s s i o n e r  for 
Alaska.

Senate J o u r n a l  S u p p l e m e n t  No. 9 (April 1, 1976) 
contain s both my M a r c h  25, 1976 letter  to Senator Robert 
Zeigler, d i s c u s s i n g  this bill, a nd a general d e s c r i p t i o n  of 
those a mendments p r e p a r e d  by P r o f e s s o r  Richard V. Wellman, 
E d u c a t i o n a l  D i r e c t o r  for the J o i n t  E d i t o r i a l  Board for the 
U n i f o r m  P r o b a t e  Code. A  copy of that supple m e n t  is attached. 
In addition, the S e n a t e  J u d i c i a r y  C o m m i t t e e  has a copy of 
the "official com men t a r y "  p r e p a r e d  by the N a t i o n a l  C o n­
ference e x p l a i n i n g  each one of these amendments. T h e  only 
co m me nts o n  this bill that I have heard from p r i v a t e  law 
p r a c t i t i o n e r s  have been in support.

Your f a v o r a b l e  c o n s i d e r a t i o n  of this m atter wil l 
be appreciated. T hank you.

rson
A s s i s t a n t  A t t o r n e y  General 
A l a s k a  C o m m i s s i o n e r  on 

Un i f o r m  State Laws

A H P r m d

cc: The H onorable Mike Bradner
S p eak er of the House

Yours t r u l y ,



O f f i e e  o f  t h e  A t t o r n e y  Pouch K - S t a t e  C a p i t o l
Gene ra l  Juneau  99811

March 25, 1976

T h e  H o n o r a b l e  R o b e r t  Z i e g l e r  
C h a i rm a n  _
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  99811

R e :  1975 U n i f o r m  P r o b a t e  C od e
am e n dm e n t s

D e a r  S e n a t o r  Z i e g l e r :

I n  my r o l e  a s  a  U n i f o r m  Law  C o m m i s s i o n e r  f o r  A l a s k a ,  
a n d  k n o w i n g  o f  y o u r  i n t e r e s t  i n  t h e  U n i f o r m  P r o b a t e  C o d e  (UPC) ,
I  am s e n d i n g  t o  y o u  f o r  y o u r  c o m m i t t e e ’ s  c o n s i d e r a t i o n  a n d  
p o s s i b l e  i n t r o d u c t i o n  t h e  a m e n d m e n t s  t o  t h e  UPC p r o m u l g a t e d  b y  
t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L aw s  
(NCCUSL) i n  1975. A  b i l l  p r o p o s i n g  e n a c t m e n t  o f  t h e s e  am e n dm en t s  
i n  A l a s k a  i s  a t t a c h e d ,  a s  i s  a  c o p y  o f  t h e  a m e n d m e n t s  a n d  " o f f i c i a l  
c o m m e n t a r y "  a s  d i s t r i b u t e d  b y  t h e  NCCUSL.

Y o u  may f i n d  t h e  i n f o r m a t i o n  i n  t h i s  l e t t e r  a n d  i n  t h e  
a t t a c h e d  s h e e t s  s e n t  t o  me b y  P r o f e s s o r  R i c h a r d  V .  W e l lm a n ,  e d u ­
c a t i o n a l  d i r e c t o r  f o r  t h e  J o i n t  E d i t o r i a l  B o a r d  f o r  t h e  U n i f o r m  
P r o b a t e  C o d e ,  h e l p f u l  i n  p r e p a r i n g  a  c o m m i t t e e  r e p o r t :  t o  b e  
p r i n t e d  i n  t h e  S e n a t e  J o u r n a l .  S u c h  a  r e p o r t ,  i n c l u d i n g  r e f e r e n c e  
t o  t h e  NCCUSL o f f i c i a l  c o m m e n t a r y ,  w o u l d  p r o v i d e  a n  i n d i c a t i o n  o f  
l e g i s l a t i v e  i n t e n t  a n d  a  g u i d e  t o  f u t u r e  i n t e r p r e t a t i o n .

I n  p r e p a r i n g  t h e  a t t a c h e d  b i l l ,  I  h a v e  o m i t t e d  o r  
m o d i f i e d  some  o f  t h e  s e c t i o n s  i n c l u d e d  i n  t h e  a t t a c h e d  NCCUSL 
d r a f t ,  a s  f o l l o w s :

1 .  AS 13 .11 .045(a ) (2 )  ( U . P . C .  s e c t i o n  2-109) i s  n o t  
p r o p o s e d  f o r  am e n dm en t  i n  t h i s  b i l l  b e c a u s e  t h e  NCCUSL 
c h a n g e  w a s  i n t e n d e d  t o  p r o v i d e  a n  o p t i o n  f o r  s t a t e s  w h i c h  
h a d  e n a c t e d  t h e  U n i f o r m  P a r e n t a g e  A c t  ( p r o m u l g a t e d  b y  t h e  
NCCUSL i n  1973). A l a s k a  h a s  n o t  e r a c t e d  t h a t  A c t .  ( T h a t ,



The Honorable Robert Ziegler
Senate Judiciary Committee

March 25, 1976
- 2  -

i n c i d e n t a l l y ,  i s  a n o t h e r  m a t t e r  w h i c h  y o u r  c o m m i t t e e  m ay  
w i s h  t o  c o n s i d e r ;  I  h a v e  i n f o r m a t i o n  a v a i l a b l e  s h o u l d  y o u  
w i s h  t o  s e e  i t  a t  t h i s  t i m e . )

2 .  AS 13.11.225 ( U . P . C .  s e c t i o n  2-602) w a s  am e n d e d  i n  
1973, a d o p t i n g  t h e  s a m e  c h a n g e  now  p r o m u l g a t e d  b y  t h e  NCCUSL. 
S e e  c h .  56 SLA 1973; 1973 S e n a t e  J o u r n a l  S u p p l e m e n t  N o .  9; 
a n d  1973 H o u s e  J o u r n a l ,  p a g e  819.

3 .  AS 13.11.255 (D .P eC .  s e c t i o n  2-608) i s  n o t  p r o p o s e d  
f o r  c h a n g e  h e r e  b e c a u s e  a n  i n t e n t  s t a t e m e n t  i n  y o u r  c o m m i t t e e  
r e p o r t  s h o u l d  s u f f i c e .  T h e  NCCUSL c h a n g e  w o u l d  m e r e l y  h a v e  
r e o r g a n i z e d  t h e  e x i s t i n g  l a n g u a g e  o f  t h e  s e c t i o n  t o  f o r e s t a l l  
a  p o s s i b l e  i n t e r p r e t a t i o n  q u e s t i o n .  I  a s s u m e  t h a t  A l a s k a  
w o u l d  a g r e e  w i t h  t h e  i n t e r p r e t a t i o n  i n t e n d e d  b y  t h e  NCCUSL.

4 .  AS 13.11.270 ( U . P . C .  s e c t i o n  2-611) i s  n o t  p r o p o s e d  
f o r  am en dm en t  b e c a u s e  t h e  p r o p o s e d  c h a n g e  i s  a l s o  o n e  m e r e l y  
i n t e n d e d  t o  p r o v i d e  a n  o p t i o n  f o r  s t a t e s  w h i c h  h a v e  e n a c t e d  
t h e  U n i f o r a  P a r e n t a g e  A c t .

5 .  AS 13.11.300 ( U . P . C .  s e c t i o n  2-802) w a s  am en d e d  i n  
1973 i n  t h e  m a n n e r  s u g g e s t e d  b y  t h e  NCCUSL ( s e e  i t e m  2 ,  
a b o v e ) .

6 .  I n  AS 13.16.030 ( U . P . C .  s e c t i o n  3-106), I  h a v e  
s l i g h t l y  c h a n g e d  t h e  NCCUSL w o r d i n g  f o r  c l a r i t y ?  n o  s u b s t a n ­
t i v e  d i f f e r e n c e  f r o m  t h e  i n t e n t  e x p r e s s e d  b y  t h e  NCCUSL i s  
i n t e n d e d .

7 .  AS 13 .16 .105(b)  ( U . P . C .  s e c t i o n  3-306) i s  o f f e r e d  
f o r  l e g i s l a t i v e  c o n s i d e r a t i o n ,  a l t h o u g h  t h e  NCCUSL m e r e l y  
p r e s e n t s  i t  a s  a n  o p t i o n a l  p r o v i s i o n .

G. T h e  f o l l o w i n g  s t a t u t e s  w e r e  am e n d e d  i n  1973 i n  t h e  
w a y  c u r r e n t l y  r e c o m m en d e d  b y  t h e  NCCUSL ( s e e  i t e m  2 ,  a b o v e ) ,  
a n d  t h e r e f o r e  a r e  n o t  p r o p o s e d  f o r  am en dm en t  i n  t h e  a t t a c h e d  
b i l l s

AS 13.16.470 ( U . P . C . s e c t i o n 3-805)
AS 13.21.055 ( U . P . C . s e c t i o n 4-301)
AS 13.26.035 (U . P .C . s e c t i o n 5-202)
AS 13.26.040 ( U . P . C . s e c t i o n 5-203)
AS 13.26.120 ( U . P . C . s e c t i o n 5-306)

5-428)AS 13.26.300 ( U . P . C . s e c t i o n
AS 13.26.320 ( U . P . C . s e c t i o n 5-432)



The Honorable Robert  ̂ Zie'gler
Senate Judiciary Committee
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I n  a d d i t i o n  t o  t h e  s t a t u t o r y  a m e n d m e n t s  p r o p o s e d  b y  t h e  
I'ICCUSL i n  t h e  a t t a c h e d  m a t e r i a l ,  t h a t  o r g a n i z a t i o n  i s  p r o p o s i n g  
a d d i t i o n s  t o  t h e  " o f f i c i a l  c o m m e n t a r y "  a c c o m p a n y i n g  t h e  U . P . C ,
S e e  t h e  l a s t  f e w  p a g e s  o f  t h e  a t t a c h e d  m a t e r i a l .

Y o u r s  t r u l y .

A r t h u r  H. P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
U n i f o r m  L aw  C o m m i s s i o n e r  

f o r  A l a s k a



U n i f o r m  P r o b a t e  Code

1975 T e c h n i c a l  Amendmen t s

A f t e r  a p p r o v a l  a n d  p r o m u l g a t i o n  o f  t h e  U n i f o r m  P r o b a t e  Code
«•

i n  1969/ t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  on  U n i f o r m  S t a t e  

L a v s  a n d  The  R e a l  P r o p e r t y ,  P r o b a t e  a n d  T r u s t  Law S e c t i o n  o f  t h e  

A m e r i c a n  B a r  A s s o c i a t i o n  f o r m e d  t h e  J o i n t  E d i t o r i a l  B o a r d  c om po s e d  

o f  f i v e  C o m m i s s i o n e r s  a n d  f i v e  r e p r e s e n t a t i v e s  o f  t h e  S e c t i o n .  S i n c e  

t h e  F a l l  o f  1971, t h e  B o a r d  h a s  m o n i t o r e d  t h e  l e g a l  l i t e r a t u r e  c o n ­

c e r n i n g  t h e  C o d e ,  s e a r c h e d  r e p o r t s  a b o u t  t h e  Code  b y  v a r i o u s  b a r  a n d  

l e g i s l a t i v e  s t u d y  c o m m i t t e e s  a n d  e x a m i n e d  t h e  e l e v e n  e n a c t m e n t s  t o  

d a t e  o f  t h e  C o d e ,  f o r  w a y s  o f  s t r e n g t h e n i n g  a n d  i m p r o v i n g  t h e  C o d e .

A s  c h a n g e s  a n d  c o r r e c t i o n s  w e r e  c o n s i d e r e d  a n d  a p p r o v e d  b y  t h e  B o a r d ,  

t h e  t e x t  w a s  r e l e a s e d  f o r  t h e  g u i d a n c e  o f  o t h e r s  t h e n  known  b y  t h e  

B o a r d  t o  b e  c o n s i d e r i n g  t h e  Code  i n  p r e p a r a t i o n  f o r  p a r t i a l  o r  t o t a l  

e n a c t m e n t .  C o n s e q u e n t l y ,  w hen  W e s t  P u b l i s h i n g  Company p u b l i s h e d  t h e  

1974 E d i t i o n  o f  t h e  C o d e ,  i t  w a s  a b l e  t o  i n c l u d e  a n  A p p e n d i x  o f  

r e c o m m e n d a t i o n s  c o n c e r n i n g  c h a n g e s  a s  p r e v i o u s l y  r e l e a s e d  b y  t h e  B o a r d ,  

a n d  f i f t e e n  o f  t h e  t h i r t y - o n e  c h a n g e s  a p p r o v e d  b y  t h e  N a t i o n a l  Con­

f e r e n c e  i n  1975 w e r e  i n c l u d e d  i n  t h i s  A p p e n d i x .  S e v e r a l  o f  t h e s e ,  

p l u s  o t h e r s  t h a t  w e r e  n o t  r e l e a s e d  b y  t h e  B o a r d  b e f o r e  t h e  1975 a n ­

n u a l  m e e t i n g  o f  t h e  N a t i o n a l  C o n f e r e n c e  i n  Q u e b e c  C i t y ,  a l r e a d y  h a v e  

b e e n  i n c o r p o r a t e d  i n t o  t h e  Code  i n  o n e  o r  m o r e  o f  t h e  e l e v e n  f u l l  

e n a c t m e n t s .

T h e  t h i r t y - o n e  c h a n g e s  r e c e n t l y  a p p r o v e d  b y  t h e  N a t i o n a l  Con ­

f e r e n c e  a r e  a p t l y  d e s c r i b e d  a s  t e c h n i c a l  am en dm en t s  f o r  n o n e  r e f l e c t  

a n y  p u l l i n g  b a c k  f r o m , o r  m a r k e d  e x t e n s i o n  o f ,  a n y  o f  t h e  p r i n c i p l e s  o r

p r o v i s i o n s  o f  t h e  C o d e .  N i n e t e e n  o f  t h e  t h i r t y - o n e  c h a n g e s  i n v o l v e
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April 30, 1976

The Honorable T e r r y  Gar diner 
Chairman
House J u d i c i a r y  Comm ittee 
A l a s k a  State Legisl ature 
Pouch V
Juneau, A l a s k a  99811

Since I will be out of the state for three weeks,
I wanted to send you this little w r i t ten reminder of my 
interest in h aving the legislature pass SB 717 which is 
presently residing in your committee. The bill makes 
technical amendments to tho U n i f o r m  Probate Code, as r e c o m­
mended by the N a t ional  Conference of C ommissioners on 
Uniform State Laws at their 1975 meeting. I am supporting 
this bill in my role as a Uniform Law Commissioner for 
Alaska.

Senate Journal S upplement No. 9 (April 1, 1976)
contains both my March 25, 1976 letter to Senator Robert 
Zeigler, dis cu s s i n g  this bill, and a general descri ption of 
these amendments prepared by Professor Richard V. Wellman, 
Educatio nal Director for the Joint Editorial Board for the 
U n i form Probate Code. A  copy of that supplement is attached. 
In addition, the Senate Judiciary Comm ittee has a copy of 
the "official c o m m e n t a r y " prepared by the National C o n­
ference e xpla i n i n g  each one of these amendments. The only 
comments on this bill that I have heard from private law 
practit ioners have been in support.

Your favorable consideration of this matter will 
be appreciated. Thank you.

Re: SB 717 (Uniform Probate
Code amendments)

Yours .+>_¥•»Iv.

Arthur TI. Peterson 
Assistant Attorney General 
Alaska Commission er on

Uniform  State Laws

A HPsmd

cc: The Honorable  Mike Bradner
Speaker of the House



T H E  P R E C E D I N G  D O C U H E N T ( S )  MAY N O T  F I L M  

L E G I B L Y  B E C A U S E  O F  P O O R  Q U A L I T Y  O F  T H E  

O R I G I N A L .
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