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August 29, 1975

Senator Chancy Croft
425 G Street, Seventh Floor
Anchorage, AK 99501

Dear Senator:

I just read Arco Pipeline Company, et al. v. 3.60 Acres, More or
Less, etc.; Jackie J. Stewart, et al., Opinion No. 1177 dated
August 1, 1975. It holds that when a declaration of taking 1is

utilized, the court is not authorized to inquire into the necessity
of the taking.

I have been on both sides of the condemnation procedures repeatedly,
and 1 believe this opinion 1is incorrect and will produce unjust
results. Specifically, | believe A.S. 809.55.280 requiring that the
project be located in a manner which will be most compatible with
the greatest public good and the least private injury,- etc., should
be made applicable to all takings including those through the

exercise of a declaration of taking by the so-called "quick take"
method.

Historically, the State of Alaska and all other agencies to my
knowledge utilizing the quick take declaration of taking procedures
have always scheduled a "A and N" hearing as soon as possible
following the filing of the declaration and taking and deposit of
estimated just compensation. This hearing on authority and neces—
sity always entailed testimony by the condemning agency®s engineers
that it was necessary to locate the project in this particular place,
and take this amount of land, etc. We all seem to have been able

to function with proving this requirement in the past.

Incidentally, although the engineers have testified as to the
absolute necessity of a particular take location and area in
proceedings in which 1 have participated, on several occasions 1 have
later found that they have changed their mind and requested an
amended declaration of taking because they desired for one reason or
another to relocate the particular project. I only mention this
because the condemning agency has engireers who will invariably
testify to justify their work product even under the past procedures
where necessity had to be proven in connection with the declaration
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of taking. The landowner 1is then forced to employ an engineer
to review and analyze the project location at considerable
expense in order to combat this testimony. However, the option

of combating it at least prevents that type of abuse which seems
to sometimes flow from minds trained in engineering principles
without regard to broader considerations than the construction
of a particular project.

While our Supreme Court has distinguished between the powers
exercised through a declaration of necessity and a regular slow
take proceeding, the fact of the matter is the impact on a
property owner is the same. He loses his property whether he wants
to or not. Why should there be a distinction requiring the con—
demning agency to prove necessity on the one hand, and not have to
prove it on the other hand, when the property owner who is the
object of the safeguard bleeds the® same color and quantity of blood
regardless of which knife 1is used.

The Court"s decision finds a conflict between the provisions of

A.S. 809.55.280 and the declaration of takirf provisions. [
strongly disagree with the Court®s reasoning but even more strongly
object to the result which prevents a property owner from even
enlisting the court®s aid in curbing an abuse. Recent years have
seen the United States Supreme Court severely restrict the right

of one party to interfere with another party"s property prior to

the court review of the claimant®s rights, particularly in the
prejudgment attachment cases. Yet here, our State Supreme Court
capitulates to any condemning authority the absolute right to take

another person®s property without any provision for review as to
the necessity of the taking.

It may be that our condemnation laws are in need of wholesale
revision. I fear that such revision would be strongly influenced
by the State®s Attorneys to the detriment of property owners. It
seems to me that attorneys representing government agencies 1in
condemnation somehow develop a paranoia and want the scales tilted
far in their favor. Because of that, 1 would suggest that any
revision be carefully reviewed. J would also suggest that steps

be taken to neutralize the effect of the Arco Pipeline Company
case decision.

Very truly yours,

Burton C. Biss



House Judiciary Committee
March 26, 1976

Tr. meeting was called to order by Chairman Gardiner at 3:00 p.m.
Members present were 0 .ten, Specking, Bradley and Gardiner.

SB 546 EMINENT DOMAIN
Richard Kerns, AG" office (Highways):

Determination for right of way must be made hefore can go to contract.
The court room is not the place to decide right of way, that is for

the agency (dept, of highways) to decide. Eminent domain and "quick
take" is a proper authority for dept, of highways to have but nor for
private corporations, like Alyeska or ARCO. State wants exemption from
court room determination. Agency wants to make decision of what route
to take before court room appearance. Expensive and time consuming.
Department of Highways can make a better decision of right of way than
a judge.

Richard Winning, Anchorage municipal attorney:
Suggests deletion of "greatest public good” as any public project

could be scrutinized after completion as not being in the greatest
public good and therefore must pay back the original owner.

Th® meeting was adjourned at 4:30 p.m.



House Judiciary Committee
April 7, 1976

The meeting was called to order by Chairman Gardiner at 1:25. Present
were Cotten, Bradley, Parr and Gardiner.

HB 823 CREDIT UNIONS

Joe McKinnon, sponsor

Went through Humphrey's amendments and Motley's amendments as changes
from Commerce CS to Judiciary Cs.

Mr. Parr moved that charter conversion be approved by members like
merger. No objection.adopted.

Deleted any reference of wages as collateral for loan.

Bradley moved new CS by Judiciary out of committee.

SB 546 EMINENT DOMAIN

Mr. Brown moved am to sec 2(a) on line 20-21. No objection, adopted.

Mr. Brown moved page L, line 25 add "or possession™. No objection,
adopted.

Mr. Brown moved CS out of committee.

HB 634 EMPLOYMENT OF MINORS

Page 2, line 14-15 reads as if minor should give notice. Drafting
error. Rewrite so that employer must give notice.

Sec. 6 should read "and 23.10 340(b).

Mr. Specking moved CS out. No objection.

HB 600 DETERMINATE SENTENCING

A new CS by Pat Conheady of Dept, of Law.

2(a) and 3(a) are specific minimum terms of confinement.

Sec. 5. Good time is vested after accumulation of 30 days.

Page 5, line 16 to read: "shall inquire of the accused person whether

or not he is..."

The meeting was adjourned at 3:20.

HB
823

HB
634

HB
600
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January 5, 1976

\

The Honorable Chancy Croft
Suite 710

425 G Street

Anchorage, Alaska 99501

Dear Chancy:

Earlier, Bill McQuire sent along a copy of your proposed
Senate Bill relating to the power of eminent domain, along
with a request that we take a look at it here.

I have circulated the draft for comments, and have found
no general problems with the legislation. I should point
out that this Department has far less to do with eminent
domain than does the Department of Highways, ana therefore
probably does not appreciate the complexities regarding
the use of this law.

Generally speaking,the intent of the bill seems to be
good, and the only change that anyone recommended 1in our
Department is chat in Section 460(b) the words "or purpose
be substituted for the words "for a project located."""The
thought here is that project tends-to be associated with
development and it may be that the eminent domain power
may be exercised for a public use that may not require
development. I would be interested in seeing comments of
the Department of Highways on this.

Best regards,
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THE SIPREITE COURT OF THE STATE OF ALAgRA”

ARCO PIPELINE COMPANY, et al.

’ LEGISLATIVE AFFAIRS
Petitioners, AC CMC*/
V. File No. 2419

3.60 Acres, more or less, etc.; OPI NTON
JACKIE J. STEWART, et al.,

[No.1177 - August. 1, 1975]
Respondents.

Petition for Review from the Superior Court of
the State of Alaska, Fourth Judicial District,
Fairbanks, Warren W. Taylor, Judge.

Appearances: Karl L. Walter, Jr., of Groh,
Benkert £ Walter, Anchorage, for Petitioners.
Jackie J. Stewart, Delta Junction, Respondent,
in propria persona.

Before: Rabinowitz, Chief Justice, Connor, Erwin,

and Burke, Justices. (Boochever, Justice, not
participating.)

ERWIN, Justice.

Petitioners are the owners and constructors of the
Trans-Alaska Pipeline. In order to facilitate the prompt
r*mpletion of this monumental and historic project, the
State of Alaska i1n AS 38.35.130 authorized a delegation of
its power of eminent domain and permitted thereby the use by

petitioners of a declaration of taking to condemn real



1
property 1in the state for right-of-way purposes. Pursuant

to this grant, on July 15th, 1974, petitioners filed an
eminent domain complaint and a declaration of taking seeking
to condemn a 3.6 acre right-of-way and easement - 100 feet
wide and approximately 1400 feet long - across the 80 acre
homestead of respondent Stewart in the area of Delta Junction.
The sum of $700.00 was deposited in the court as estimated
compensation for the taking. Respondent Stewart answered
and asserted that condemnation of the respondent ™ property
was not necessary since petitioners had public lands avail—
able to them which were suitable for the pipeline construction.
A consolidated hearing concerning this as well as
other parcels in the same area was conducted on September 20
and November 1- 1974. At the hearing petitioners offered
expert testimony on the subjects of route selection and
design criteria and the necessity of the taking of respond—
ent"s property. The testimony revealed that in the opinion
of the pipeline company the route selected was optimal 1in

satisfying design and construction criteria and maintained

1. AS 38.35.130 of the Ricrht-af-Way Leasing Act
provides in part:

(a) The lessee may, if the commissioner
delegates the function to it, condemn, by
declaration of taking, under AS 09.55.420-
09.55.450, real property and acquire leases
of or easements or rights-of-way on lands
in the state required for right-of-way pur —
poses for a pipeline subject to the lease
on behalf of and as agon®; for the state 1in

which title to or interest in the land shall
vest.



the straightest line possible, one having the fewest number
of angles detrimental to the proper flow of crude oil. The
expert testimony further indicated that core drilling of the
property had revealed that the soil was suitable for burying
the pipeline. Respondent, on the other hand, offered no
testimony questioning the efficacy of the route selected,
but provided instead evidence that there were state and
university lands north of respondent®s property over which
the pipeline could be constructed.

After hearing the testimony and after additional
briefing the trial court denied the taking, concluding that
petitioners had failed to demonstrate that they had con—
sidered routing the line over public lands and thereby avoid
private injury. The court ruled that where the option of
alternative routing over public land exists petitioners hava
the burden of submitting convincing evidence that they have
at least considered the alternative routing across state
land to avoid private injury, and that they must give cogent
reasons for their ultimate selection.

Following the decision a petititon for review was
filed in the Supreme Court and an order granting such
review was entered on February 18, 1975.

Before discussing the issues raised in this
review, it should be pointed out that the trial court
specifically found that petitioners have been given stat-—

utory authority by the state of Alaska to take property for



the construction of the Trans-Alaska Pipeline; it also
apparently found that petitioners had been properly dele—
gated this power and had otherwise complied with the
applicable statutes governing the exercise of the power of
condemnation by way of declaration OE taking. These con-
elusions are supported on the record and have not been
contested herein by respondent. They are therefore Dot at
issue in this Petition for Review.

The specific issue presented here for review 1is
mmmﬂiﬂym*ﬁr"pnf- A correct 1in its det%ﬁﬁg%%;
tion that for purposes of the exercise of. the power of
condemnation by way of a declaration of taking petitioners
have the burden of showing consideration of possible alter —
nate pipeline routes and of providing sufficient proof of
the necessij? of _thj5 particular” route selected. The resolu—
tion of this question necessarily entails an analysis of the
statutes governing the use of a declaration of taking by
petitioners and, correlatively, an inquiry into the question
of the proper scope of judicial review in such proceedings.

3
AS 09.55.420-09.55.450, governing the use of a

2. We note that the record reveals that on July 2,
1974, the Commissioner of the Department of Natural Resources
executed a Delegation of Authority under the statute and
specifically authorized thereby petitioners®™ use of a
declaration of taking to condemn the Stewart property.

3. The pertinent provisions of these statutes
read as follows:

Sec. 09.55.420. Declaration of taking
by state or municipality. (a) Where a



declaration of taking in this state, constitute the authority

3. Cont"d

proceeding is instituted under &8 240-460
of this chapter by the state, it may file
a declaration of taking with the complaint
or at any time after the filing of The
complaint, but before judgment.

Sec. 09.55.430. Contents of declara—

tion of taking. The declaration of taking
shall contain

(€)) a statement of the authority under

which the property or an interest in it 1is
taken;

(2) a s, itement of the public use for
which the property or an interest in it 1is
taken;

(3) a description of the property
sufficient for the identification of it;

4 a statement of the estate or
interest in the property;

(5) a map or plat showing the location
of the property;

(6) a statement of the amount of money
estimated by the plaintiff to be just com—

pensation for the property or the interest
in it.

Sec. 09.55.440. Vesting of title and
compensation. (a) Upon the filing of the
declaration of taking and the deposit with
the court of the amount of the estimated
compensation stated in the declaration,
title to the estate as specified in the
declaration vests in the plaintiff, and
that prope_ty is condemned and taken for
the use of the plaintiff, and the right
to just compensation for it vests in the
persons entitled to it. The compensation
shall be ascertained and awarded in the
proceeding and established by judgment.

Sec. 09.55.450. Right of entry and
possession. (@ Upon the filing of the

-5-



4

for petitioners®™ taking 1in this case. In Bridges v.

Alaska

Housing Authority, 349 v.2d 149 (Alaska 1959), the only case

in which this court has engaged

of the

in a comprehensive analysis

general import of these provisions in the context of

theexercise of eminent domain in this state, it wasobserved

that.

3.

[a] declaration of taking enlarges
the rights of the condemning authority
and reduces those of the landowner. Tlpon
the filing of the declaration and a deposit
of the amount of compensation estimated to
be due, title to the real property vests
in the condemning agency and "such real
property * * * shall be deemed to be con—
demned and taken for the use of the con—
demning agency * * And then, without
the necessity of awaiting the report of the
commissioners and assessment of damages,
the court is given the power rto fix the
time within which and the terms upon which

declaration of taking and the deposit of

the estimated compensation, the court may,
upon motion, fix the time during which and
the terms upon which the parties in posses—
sion are required to surrender possession

to the petitioner. However, the right of
entry shall not be granted the plaintiff
until after the running of the time for

the defendant to file an objection to the
declaration of taking.

(c) The right to take possession and
title in advance of final judgment where
a declaration of taking is filed is in
addition to any other rights to take pos—

session provided in &3 240-460 of this
chapter.

4. Note 1 supra.



the parties in possession shall be required
to surrender possession”™ to the condemning
authority. 5

The Court further concluded that

[i]t apparently was not intended that
the declaration of taking power should
merely supplement the procedural aspects
of the then existing statutory provisions
on eminent domain. . . . The declaration
of taking is a power of eminent domain, and
not only a manner of exercising a power
otherwise conferred. More than procedure
is involved; substantive rights are affected. 6

We take this opportunity to observe that changes

in the language of the declaratic of taking provisions

since Bridges have been - at least for purposes of this
review — minor, and we consequently recognize the applica—
bility of the Bridges analysis to the case at hand. In

Bridges, however, we were not called upon to consider the
effect of the declaration of taking provisions in light of
other statutes which govern eminent domain proceedings 1in
general. It is this interrelationship which is at the crux
of this review.

The trial court, 1in holding that petitioners were
obliged to demonstrate in convincing terms the necessity of
selecting one route as opposed to other alternatives which
might arguably minimize private injury, premised its ruling
upon the conclusion that the petitioners®™ action was governed

by the same rules which apply to any governmental exercis

e/

5. 349 P.2d at 153-54 .(footnote omitted).

6. ld. at 153.



of the power of eminent domain. Obviously looking to such

7
statutes as AS 09 55.260 through 09.55.280, and 09.55.300,

7. These sections provide in pertintent part:
v
Sec. 09.55.260. Private property sub-—
ject to be taken. The private property
which may be taken under &8 240-460 of
this chapter includes

(5) all rights-of-way for any of the
purposes mentioned in 8240 of this chapter,
and the structures and improvements on the
rights-of-way, and the lands held and used
in connection with them shall be subject to
be connected with, crossed, or intersected
by another right-of-way or improvements or
structures on them; they shall also be
subject to a limited use, 1in common with the
owner, when necessary; but the uses, crossings,
intersections, and connections, sha”l be made
in the manner.most- onmnafrihln with the great—
est public benefit and least private injury;

Sec. 09.55,270. Prerequisites. Before
property can be taken, it shall appear that

(2 the taking is necessary to the use;

Sec. 09.55.280. Entry upon land. In
cases where land is required for public |
the state, the public entity, or persons
having the authority to condemn, or 1its
agents in charge of the use may enter upon
the land and make examination, surveys, and
maps and locate the boundaries; but it shall
be located in the manner which will be most
compatible with the greatest public good and
the least private injury, and subject to the
provisions of & 300 of this chapter.

Sec. 09.55.300. Powers of court. (a) The



the court quite reasonably concluded that it was therefore

the province of the court to require
the condemnor to prove to the satis—
faction of the court that the selected
route is consistent with the greatest

public benefit and to the least private
injury.

However, a consideration of the clear legislative intent

that the prompt completion of the pépeline be facilitated
under the Right-of-Way Leasing Act, our reading and analysis
of certain critical provisions governing the effect of the
use of adeclaration of taking, and the continued recogni —

tion and validation of the approach we adopted in Dridges

lead us to the conclusion that the co>rt erred in concluding

7. Cont-"d
court has power

(1) to regulate and determine the place and
manner of making the connections and crossings
or of enjoying the common uses mentioned in
8 260 (5) of this chapter

(2) to limit the amount of property sought
to be condemned if, 1in its opinion, the

quantity sought to be condemned is not
necessary.

8. AS 38.35.010 et seq. See, for example,
October 17, 1973, letter from Governor William A. Egan to

Hon. Terry Miller, President of the Senate, which accom—
panied the bill which (as later modified and adopted)
substantially amended the original Right-of-Way Leasing Act

of 1972. With respect to the subject of condemnation, the
Governor observed that

. a modified form of eminent domain
has been restored so that construction
of pipelines may proceed promptly.

House Journal and Senate Journal of Alaska, Special Session
1973, at 8.

the



that in a proceeding for condemnation by way of a declara-—
tion of taking the court is empowered to require the con—

demnor to prove the necessity of a given taking.

Our declaration of taking statutes were patterned
9
upon the language of 40 U.S.C. 8258a which governs "quick

take™ eminent domain proceedings by the United States.
Decisions interpreting this federal statute may consequently

be considered persuasive for purposes of construing the

10
analogous provisions of our own statutes.

A review of such decisions reveals that it has
been consistently recognized that the effect of the language
of 8258a i1s that once a declaration of taking is filed title
to the property is transferred to the condemning authority
subject only to the right of the property owner to challenge
the validity of the taking as not being for an authorized

public purpose or as having been made capriciously or in bad
11

faith. It has, for example, been held thj t absent bad

9. There 1s, regrettably, a dearth of legislative
history available concerning the adoption of c Ir declaration
of taking statutes. To the effect that they were originally
taken almost word for word from 40 U.S.C. &258a, however,
see 1960 Op. Alaska Att"y Gen., No. 15.

10. See Russian Orth. Greek Cath. Church of N.
America v. Alaska State Housing Auth., 498 P.2d 737 (Alaska
1972), where this Court looked to decisions under the federal
act for guidance in construing the effect of AS 09.55.420 to
09.55.440. See also Alaska Transp. Comm®n v. Alaska Airlines,
Inc., 431 P.2d 510, 512 (Alaska 1967).

11. Wilson v. United States, 350 F.2d 901, 906-07
(10th Cir. 1965); United States v. Threlkeld, 72 F.2d 464,
465 (10th Cir. 1934); see Berman v. Parker, 348 U.S. 26, 99
L. Ed. 27 (1954); United States ex rel T.V.A. v. Welch, 327

210 -



faith, if the use 1is a public one the necessity of a given

12
taking 1s not a question for judicial determination; that

once the declaration of taking is filed and the estimated
compensation 1is deposited, neither the condemnee nor the

court has the power to question the condemnor ™ determina-

.13
tion of the necessity of a particular taking; and that as

the judicial role in examining such condemnation proceedings
does not extend to determining whether the land sought 1is
actually necessary to the project, the court®s review power

is limited to those cases where there has been some clear

abuse of administrative discretion - where the officials
making the administrative decisions have acted in bad faith
or so capriciously and arbitrarily that their action was

11. Cont"d

U.S. 546, 90 L. Ed. 843 (1946); United States v. Carmack,
329 U.S. 230, 91 L. Ed. 209 (1946); United States v. New
York, 160 F.2d 479 (2d Cir. 1947); United States v. 1,278.83
Acres of Land, 12 F.R.D. 320 (E.D. Va. 1952). See also 6A
J. Sackman, Nichols® The Law of Eminent Domain 8 27.26, at
27-80 (rev. 3d ed. 1974) where it is stated that

[s]ince the wisdom and expediency of a
condemnation are not matters for judicial
review, defenses relating to the necessity
for acquisition of property, the necessity
for resorting to eminent domain to acquire
it, the extent or amount of property to be
taken, the choice of the tract, the wisdom

or feasibility of the project, the kind of
property or the nature of the estate to be
acquired, are not proper. (footnote omitted)

12. Wilson v. United States, 350 F.2d 901, 907
(10th Cir. 1965).

13. United States v. Mischke, 285 F.2d 628 (8th

Cir. 1961); United States v. 6.74 Acres of Land, 148 F.2d
618 (5th Cir. 1945).



14
without adequate determining principle or was unreasoned.

Such an approach 1is in keeping with what would
appear to be the general rule that the scope of review of
any taking 1in eminent domain is extremely limited; that
guestions of necessity and expediency are largely beyond the
reach of the court, which ought generally to limit its in—
guiry to the question of the existence of a proper public

purpose and the absence of any abuse of the power of
15

condemnation. It is consequently recognized that it is no
defense iIn a condemnation proceeding that some other location

for the taking might reasonably have been selected or some
16
other suitable property obtained.

As against this proposition, however, Alaska is

among the minority of jurisdictions which statutorily call

14. United States v. Certain Land in Borough of
Manhattan, 233 F. Supp. 899 (S.D.N.Y. 19b4), aff"d, 336 F.2d
1021. See also United States v. 80.5 Acres of Land, 448
F.2d 980 (9th Cir. 1971); United States v. 2,606,84 Acres of
Land, 432 F.2d 1286 (5th Cir. 1970), cert, denied, 402 U.S.

916, 28 L. Ed. 2d 658, reh. denied, 403 U.S. 912, 29 L. Ed.
2d 690.

15.

The overwhelming weight of authority
makes clear beyond any possibility of
doubt that the question of the necessity
or expediency of a taking in eminent
domain lies within the dis *etion of the
legislature and is not a proper subject
of judicial review. (footnote omitr.ed)

1 J. Sackman, Nichols®™ The Law of Eminent Domain 84.11, at
4-138 (rev. 3d ed. 1974).



for judicial 1inquiry into the question of necessity in
17
eminent domain proceedings. AS 09.55.270, for example,

specifically requires for a showing that the taking "is
necessary to the use™ before property can be taken. The
resultant conflict between this provision and the concept of
judicial review developed under the language of 40 U.S.C. 8

258a - which may be presumed to have been intended to apply
18
to our declaration of taking provisions - seems clear.

Recognizing our duty to construe statutes covering the same
19
subject matter 1in pari materia, and to adopt where possible

a reasonable construction of each which realizes leglislative

intent and avoids conflict or inconsistency with the other, we

17. See Ariz. Rev. Stat. 812-1112 (1956) ; Smith-

Hurd 111. Ann. Stat. ch. 47, 82.2 (c) (1969)7 7 Rev. Codes
Mont. 1947, 893-9905 (1964).

We note that though we could find no explicit
legislative recognition of this fact, the editors of our own
Alaska Statutes 1962 have indicated in their annotations to
AS 09.55.270 that this section was derived from an almost
identical provision in the Montana Statutes. See 7 Rev. Codes
Mont. 1947, & 93-9905 (1964). This fact would appear to
offer much in the way of explanation for the trial court?™
reliance upon Montana precedent when it concluded that "when
the condemnor fails to consider the question of the least
private injury between alternate routes, 1its action 1is
arbitrary and amounts to an abuse of discretion.”™ Citing
Montana Power Co. v. Bokma, 457 P.2d 769, 775 (Mont. 1969).

18. Cf. Nicholson v. Sorensen, 517 P.2d 766, 770

(Alaska 1973) ; Gray v. State, 463 P.2d 897, 902 (Alaska 1970) .
See also p. 10 & note 10 supra.

19. See, e.g., Stewart & Grindle, Ire. v. State
524 P.2d 1242 (Alaska 1974); Smalley v. Juneau Clinic Bldg.

Corp., 493 P.2d 1296 (Alaska 1972); United States v. Hard-
castle, 10 Alaska 254 (1942).

20. Gordon v. Burgess Const. Co., 425 P.2d 602
(Alaska 1967).



nevertheless find the concept of judicial reviev. embodied 1in
our general eminent domain statutes to be 1inconsistent with

and inappropriate to proceedings under a declaration of

taking.

The conclusion seems inescapable that there
exists a clear functional distinction between proceedings 1in
condemnation under a declaration of taking and those under a
complaint seeking condemnation and an order for possession.

Under the former title passes immediately upon filing and

deposit - at which time, under AS 09.55.440, the property
is deemed to be "condemned and taken for the use of the

21
plaintiff.” Under the latter no such vesting occurs;

title does not vest, nor does "condemnation™ actually occur
until the final award is determined and an order and judgment

of condemnation is entered by the court.

22

As recognized in Bridges, as well as later cases,
the difference in the nature of these two proceedings 1is not
merely procedural; the almost summary quality of the former
bespeaks the grant of an additional substantive power of
condemnation which considerably reduces the rights of the

23

landowner to contest the taking. Consequently, reading AS

09.55.420 to 09.55.450 in this light, we are lead to the

21. See note 3 supra.

22. See City of Anchorage v. Lot 1 in Block 68
of Orig. Town., 409 P.2d 609 (Alaska 1966).

23. See p.6-7 & note 5 supra.



&«

conclusion that the intent of these provisions v/as to bring/
in summary fashion, statutory finality to the questions of
title and right to possession even though litigation con—
tinues with respect to the ultimate amount of compensation
to be paid. If such finality is to be given any meaningful
effect, we conclude that such vesting must be subject only
to the rather limited right of the owner to contest the
validity of the taking as not being statutorily authorized
or as having been capriciously or arbitrarily exercised.24
To permit the owner to challenge the necessity of the par—
ticular taking without an initial showing on his part that
It 1s the result of some clear abuse of discretion is to
give the concept of a declaration of taking no more effect
than that of a complaint in any condemnation proceeding; such
an interpretation would render the language of AS 09.55.440
noted above essentially meaningless.

We would note at this juncture that although the
enabling legislation under which petitioners are empowered
to use a declaration of taking does not refer to or incorporate
it - and we consequently do not find i1t wholly dispositive
of the case at hand - AS 09.55.460(b) provides in part that

[t]he plaintiff may not be divested of

a title acquired except where the court

finds that the property was not taken
for a public use.

We find that this express declaration of legislative intent

24. Cf. 6A J. Sackman, Nichols®™ The Law of Eminent
Domain & 27.25, at 27-61 to -62 (rev. 3d ed. 1974).



as to the scope of judicial review in such proceedings lends
considerable support for the conclusion we reach today.

Our decision that the question of necessity under
a declaration of taking 1is not one for initial judicial
consideration as in the case of other condemnation pro—
ceedings 1is also buttressed by several other factors. There
is evidence, for example, that the legislature was at least
well aware of the substantive differences in the two types
of proceedings when it considered the use of eminent domain
powers Tfor pipeline right-of-way acquisition. Prior to the
adoption of the present AS 38.35.130 an amendment was
offered to the bill which would have authorized for pipeline
purposes the exercise of eminent domain powers only under AS
09.55.240-09.55.410, the general eminent domain provisions.25
Such an approach was rejected, however, and the present
version allowing the use of a declaration of taking was
adopted instead.

It must next i recognized that the Montana case
law upon which the tri court apparently founded at least

26
part of its decision e»c :s from a statutory scheme which

25. See the amendment offered by Senator Croft to
the committee substitute for the original senate bill amend—
ing AS 38.35.130 which would have inserted after Zlcondemn™”
the words "by eminent domain under AS 09.55.240-09.55.410."
House Journal and Senate Journal of Alaska, Special Session
1973, at 99. Although this amendment passed the senate, the
failure of both houses to concur on this as well as v -her
amendments to the Right-of-Way Leasing Act resulted in a
Free Conference Committee substitute which, as finally
approved, provided the present version.

26. See discussion, note 17 supra.



does not recognize at all the concept of a declaration of
27
taking or any other such "quick take" proceeding. More —

over, there 1is evidence that the courts of Montana have
themselves not been entirely consistent on the subject of
juc .cial review of administrative determinations of neces—
sity. In State Highway Commission v. Crossen-Nissen Co.,
4.0 P.2d 283, 285 (Mont. 1965), for example, it was held
th.it although (in a normal eminent domain action) the
plaintiff has the initial burden of making some sort of
prima facie showing of necessity, it is

incumbent upon the defendant to show

fraud, abuse of discretion or arbitrary

action in order to defeat the action of

the [plaintiff].

The court went on to hold that

even when necessity has been challenged

on the ground of arbitrariness or exces-—
siveness of the taking, there is left
largely to the discretion of the condemnor
the location, route, and area of the Iland

to be taken. There rests upon the shoulders
of one seeking to show that the taking has
been excessive or abritrary, a heavy burden
of proof in the attempt to persuade the
court to substitute its judgment for that

of the condemnor. . . . "[Such] proof should
be made clear and convincing; otherwise no
location could ever be made-"

Assuming arguendo that such an evidentiary rule
is wholly appropriate for proceedings under the same general
eminent domain provisions in this state (a question we need

not reach in this case), we find it difficult to square this

27. See 7 Rev. Codes Mont. 1947, & 93-9901
seq. (1964). -

-17 -
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analysis of burden” of proof with the ruling upon which the
trial court based 1its decision - that the condemnor 1is
under a bura of demonstrating ab initio its consideration
of alternative routes and of justifying the ultimate route
selected. The mandate of a prima facie showing of "necessity/"
even in Montana, has been held to require only a showing
that the particular property taken is "reasonably requisite
and proper for the accomplishment of the purpose for which
it is sought."28 Notwithstanding the difficulty involved in
reconciling these positions, or Montana case law, we are
persuaded that no such burden of proof as was imposed by the
trial court was ever intended to apply to proceedings under
a declaration of taking in this state.

The final touchstone leading us to the conclusion
that.AS 09.55.420-09.55.450 were clearly intended to authorize
a more summary and less judicially dependent exercise of the
power of eminent domain is found in the original act under
which the declaration of taking proceeding was authorized.

Sections 1 through 8 of chapter 90, SLA 1953,
authorized the use of a declaration of taking as a special
supplemental proceeding "to provide for-obtaining possession
of lands taken for public highway purposes by eminent domain."

Prior to 1953 no such proceeding was recognized under Alaskan

28. State Highway Comm®n v. Crossen-Nissen Co.,
400 P.2d 283, 284 (Mont. 1965); accord, State Highway Comm ™h
v. Yost Farm Co., 384 P.2d 277, 279 (Mont. 1963); State ex
rel. Livingston v. District Court, 300 P. 916 (Mont. 1931).

-18 -



law. Although now no longer limited to public highway
purposes, the state being authorized to use the proceeding

for any purpose for which the right of eminent domain may be
29

exercised, the original 1953 Act 1is otherwise in almost
every respect identical to the present provisions. The 1953
Act, however, contained a severability clause which specifi—
cally provided in addition that

[a]1ll laws or portions of laws 1incon—
sistent with the policy and provisions
of this Act are hereby repealed to the
extent of such inconsistency in their
application to the declaration of taking
procedure authorized by this Act. 30

This provision, though not incorporated in the

original 1962 codification of the Alaska Code of Civil
31

Procedure, not only clearly reflects a legislative re—
cognition of the substantive difference between the use of
this special power and that of eminent domain 1in general,
but it also evidences in its express repealer language an

intent that the exercise of this power should not be

29. We note that the historical development of
these provisions reflects the adoption of increasingly less
restrictive limitations on the use of this power. See 81,
ch. 90, SLA 1953 (use by the Territory for public highway
purposes); 81, ch. 138, SLA 1955 (use by the Territory "for
any purpose for which the Territory is authorized the power
of eminent domain"); &8 1-5, ch. 146, SLA 1959 (extending
the use of the declaration to the state, public utility and
school districts); & 13.19-13.23, ch. 101, SLA 1962 (extend
ing the power to first-class cities); &2, ch. 122, SLA
1966 (adopting the language presently appearing in AS
09.55.420) .

30. Section 7, ch. 90, SLA 1953.

31. Sections 13.19-13.23, ch. 101, SLA 1962.

-19 -



restricted by limitations, otherwise applicable to eminent
domain, which are inconsistent with the policies of immediate
vestiture of title and the limited power of the court to
divest such title once acquired (as is reflected in the
present AS 09.55.460 noted supra). A judicial recognition

of these policies appears at least by implication in our
opinion in Bridges.

After consideration of the foregoing, we are of
the opinion that in proceedings in eminent domain by way of
a declaration of taking under AS 09.55.420-09.55.450, the
court is without authority, either by virture of the
express mandate of AS 09.55.460(b) or by implication from
the legislative history and policy evidenced in AS 09.55.440,
to review the question of the necessity of a particular
taking absent a clear showing of fraud, bad faith, arbitrar—
iness or an abuse of discretion in exercise of the power of
condemnation by the condemning authority. Once an authorized
public use for the taking 1is established by the condemnor,
and statutory and procedural requirements are otherwise
satisfied,32 that the particular taking is reasonably
requisite to the realization of that use shall be presumed.

Notwithstanding such provisions as AS 09.55.270(2), judicial

32. It is clear, for example, that the failure
a declaration of taking to satisfy the specific requirements

of AS 09.55.430 would constitute a proper defense to the
condemnation. See note 3 supra. It is also manifest that a
taking may properly Be challenged on the ground that the con—
demnor®s action is not in compliance with such specific re—
strictions on the exercise of the power as may appear 1in the
commissioner®s delegation of authority or the lease itself.

of



inquiry into such necessity or the condemnor®s determina—
tions with respect thereto is not appropriate unless and
until the condemnee has presented clear and convincing
evidence that the condemnor has acted in bad faith or so
capriciously and arbitrarily as to indicate the absence of
any reasonable determining principle.

In this case it is clear that the use intended 1is
public and statutorily authorized. Petitioners have, more—
over, presented unrebutted evidence to the effect that the
design and construction criteria for the pipeline are most
feasibly satisfied by the route across the property of
respondent. The fact that some other available routing
might suffice or even be more desirable 1in some respects 1is
not sufficient in this case to raise a proper defense to the
declaration of taking. Consequently, it cannot be said that
petitioner 1is under any duty to initially submit evidence
that it has considered such alternate routing; nor can the
failure to make such showing under the circumstances -justify
a finding of arbitrariness or an abuse of discretion. Only
specific allegations of fraud, bad faith, or some gross
abuse of discretion in locating the pipeline can raise
issues sufficient to permit judicial review of the necessity

33
of the taking. No such allegations haye been made herein.

The determination of the location of the pipeline must

33. No challenge on constitutional grounds

been raised in this case and we do not reach such 1issue in
this review.

has



therefore be left to the ayency charged with carrying out
34

its completion.

The order of the superior court is vacated and the
case i1s remanded for further proceedings in conformity with
this opinion.

VACATED and REMANDED.

34. See Williams v. Transcontinental Gas Pipe
Line Corp., 89 P. Supp. 485, 488-89 CW.D.S.C. 1950).



HOUSE JOURNAL

CHAIRMAN®"S REPORT
FOR
HCS SB 546

The House Judiciary Committee received testimony that

the addition of the proposed new language in AS 09.55.460
(b) would allow for an interpretation of that statute
enabling a person to bring a collateral action for
damages as a result of the taking after the normal time
for a hearing on "just compensation”™ and "necessity
compatable with the greatest public good and the least
private harm."

It is the Com-ittee"s opinion, relying on the opinion
of counsel a. the Legislative Affairs Agency, that
such a construction of AS 09.55.460 (b) would be ex—
tremely strained. It is the intent of the Judiciary
Committee that the aforementioned language not be
utilized in a manner which would allow an individual to
bring a collateral action in a court of law other than
to defend a taking as set out in AS 09.55.450 (a).

Terry Ga:xiiner, Chairman
House Judiciary Committee

J
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Introduced: 1/19/76
Referred: Resources

IN THE SENATE BY CROFT
m SENATE BILL NO. 546
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the power of eminent domain."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.55.430 is amended by adding a new paragraph to read:
(7) a statement that the property is taken by necessity
. for a project located in a manner which is most compatible with the
greatest public good and the least private injury.
* Sec. 2. AS 09.55.450(a) is amended to read:

(@) Upon the filing of the declaration of taking and the deposit
of the estimated compensation, the court may, upon motion, fix the
time during which and the terms upon which the parties in possession
are required to surrender possession to the petitioner. However, the
right of entry shall not be granted the plaintiff until after fear

hearing of any-obj; el¥ion-fee the declaration of taking wadoby-frhe

def w the running of the cime for the defendant to file an ob-

I"er HrrtTT qFH*”” “mit o= -/p “"hht.

Jection to the declaration of taking” Where the party in "oaselilUh *
0L P a Sn +'vn€ allau>c) 4/ /qtv,

WITrrdrAWA dny part of the award ana remains in possession, bne cour'l”
may fix a reasonable rental for the premises to be paid by that party
to the plaintiff during such possession.

* M - N
Sec. 3. AS 09.55.460(b) is amended to read: T

(b) The plaintiff may not be divested of a titleTacquired except

where the court finds that the property was not taken by meiOtoolby for a

* o ok fout/0oil. ) ) )
public use”ey-Burpooe™in-g mannog ftogsftirttric-with th'- i public

good and tha laattt—fPdyi.bo b»J<sr»y. In the event of that finding, the

- «ourt shall enter the judgment necessary to (1) compensate the persons



entitled to it for the period during which the property was in the
possession of the plaintiff, (2) recover for the plaintiff any
award paid to any person, and (3) order the plaintiff to restore the
property to the condition in which it existed at the time of the filing
of the declaration of taking unless such-restoration is impossible, in
which case the court shall award damages to the proper persons as com—
pensation for any diminution in the value of the property caused by the

plaintiff 3 wrongful possession.
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(@ Upon the filing of the declaration of taking and the deposit
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mdy fFix a reasonable rental for the premises to be paid by that party
to the pJaintiff during such possession.
* Sec. 3. AS 09.55.460(b) is amended to read: Or rzli'*n
(b) The plaintiff may not be divested of a tltle/?acqulred except
where the court finds that the property was not taken by necessity for a
public use or purpose in a manner compatible with the greatest p.uklix

1 good and the least private injury. In the event of that finding, the

- eourt shall enter the judgment necessary to (1) compensate the persons
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entitled go it for the period during which the property was in the
possession of the plaintiff, [AND] (2) recover for the plaintiff any
award paid to any person, and (3) order the plaintiff to restore the
property to the condition in which it existed at the time of the filing
of the declaration of taking unless such restoration is impossible, in
which case the court shall award damages to the proper persons as com—
pensation for any diminution in the value of the property caused by the

plaintiff*s wrongful possession.
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64  Alaska

ARCO PIPELINE COMPANY et al.,
Petitioners,

v

3.60 ACRES, MORE OR LESS, etc., and
Jackie J. Stewart, ct al., Respondents.

No. 2419.

Supreme Court of Alaska.
Aug. 1, 1075,

Proceeding was brought by the owners

and constructors of the Trans-Alaska pipe-

line to condemn 3.60-acrc right-of-way and
casement. The Superior Court, Fourth Ju-
dicial District, Fairbanks, Warren W. Tay-
lor, J., denied taking, and petitioners ap-
pealed. The Supreme Court, Erwin, J.,
held that in proceeding in eminent domain
by way of declaration of taking under
power delegated by state, court is without
authority to review question of necessity of
particular taking absent clear showing of
fraud, bad faith, arbitrariness or abuse of
discretion in exercise of power of condem-
nation by condemning authority, that fact
that some other available routing might
suffice or even he more desirable in some
respects was not sufficient to raise proper
defense to declaration of taking, and that
where no specific allegations of had faith,
fraud, or gross abuse of discretion in locat-
ing pipeline raised issue sufficient to per-
mit judicial review of necessity of taking,
determination of location of pipeline was
required to be left to agency charged with
carrying out completion.

Order of superior court vacated and
case remanded.

|. Eminent Domain C=167(2)

Although recognizing duty to construe
statutes covering same subject matter in
pari materia, and to adopt where possible
reasonable construction of each in order to
realize legislative intent and avoid conflict
or inconsistency with other, Supreme Court
nevertheless found concept of judical re-
view embodied in general eminent domain

539 PACIFIC REPORTER. 2il SERIES

statute to be inconsistent with and inappro-
priate to declaration of taking proceedings.
A'S 09.55.270, 09.55.440.

2. Eminent Domain <=>320

In - condemnation proceeding under
declaration of taking, title passes immedi-
ately upon filing of complaint and deposit
to party seeking condemnation at which
time property is deemed to be condemned
and taken for use of party seeking con-
demnation. AS 09.55.440.

3. Eminent Domain C=>320

Under complaint seeking condemnation
ami order for possession, title does not
vest, nor condemnation actually occur until
final award has been determined and or-
dered and judgment of condemnation en-
tered by court.

4. Eminent Domain C=IG6

Almost summary quality of proceeding
in condemnation under declaration of t;
ing bespeaks grant of additional substan-
tive power of condemnation which consid-
erably reduces rights of landowner to con
test taking in question. AS 09.55.440.

5 Eminent Domain <5=190(1)

In proceedings in eminent domain hy
way of declaration of taking, court is with-
out authority to review question of necessi-
ty of particular taking absent clear show-
ing of fraud, bad faith, arbitrariness or
abuse of discretion in exercise of power of
condemnation by condemning authority.
AS 09.55.410.

6. Eminent Domain G=196

Once authorized public use for taking
under declaration of taking is established
by condemnor, and statutory and procedur-
al requirements otherwise satisfied, that
the particular taking is reasonably requisite
lo realization of that use shall be pre-
sumed. AS 09.55.440.

7. Eminent Domain C=171

Where intended use of property
sought to be condemned by owners and
constructors of the Trans-Alaska pipeline
under declaration of taking was public and
was statutorily authorized, and unrebutted
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evidence was presented to effect that de-
sigh and construction criteria fo: pipeline
would be most feasibly satisfied by route
across property sought to be condemned,
fact that some other available route might
suffice or even be more desirable in some
respects was not sufficient to raise proper
defense to declaration of taking. AS 09.-
55.440.

8. Eminent Domain C=>68

Where intended use of property
sought to be condemned by owners and
constructors of the Trans-Alaska pipeline
under declaration of taking was public and
was statutorily authorized, and property
owner made no specific allegations of
fraud, bad faith, or gross abuse of discre-
tion on part of owners and constructors in
exercise of the.r condemnation powers or
in locating pipeline, determination of loca-
tion of pip  : was left to agency charged
with carrying out completion. AS 0(*55-
140,

Karl L. Walter, Jr., of Groh, llenkert &
Walter, Anchorage, for petitioners,

Jackie J. Stewart, in pro. per

Before RABINOWI'lV C. J, and
CONNOR, ERWIN,andL IKE, jj.

OPINION

ERWIN. Justice.

Petitioners are tk : owners and construc-
tors of the Trans-Alaska Pipeline. In or-
der to facilitate the prompt completion of
this monumental and historic project, the
State of Alaska in AS 38.35.130 authorized
a delegation of its power of eminent do-
main and permitted thereby the use by pe-
titioners of a declaration of taking to con-
demn real property in the state for right-
of-way purposes.l Pursuant to this grant,

l. AS 39,35.130 of the Right of-Way Leasing
Act provides in part: o
») The lessee may, if the commissioner
delegates the function to it, condemn, %y
declaration of taking, under AS, 09.55.420-
09.55.450, real property and uciltiirc leases

on July 15th, 19/4, petitioners filed an emi-
nent domain complaint and a declaration of
taking seeking to condemn a 3.6 acre
right-of-way and easement--.00 feet wide
and appioximately 1400 feet long—across
the SO acre homestead of respondent Stew-
art in the area of Delta Junction. The
sum of §700.00 was deposited in the court
as estimated compensation for the taking.
Respondent Stewart answered and asserted
that condemnation of the respondent's
property was not necessary since petition-
ers had public lands available to them
which were suitable for the pipeline con-
struction.

A consolidated hearing concerning this
as well as other parcels in the same area
was conducted on September 20 and No-
vember |, 1974, At the hearing petitioners
offered expert testimony on the subjects of
route selection and design criteria and the
necessity of the taking of respondent's
property. The testimony revealed that in
the opinion of the pipeline company the
route selected was optimal in satisfying dc
sign and construction criteria and main-
tained the straightcst line possible, one
having the fewest number of angles detri
mental to the proper flow of crude oil.
The expert testimony further indicated
that core drilling of the property had re-
vealed that the soil was suitable for bury-
ing the pipeline. Respondent, on the other
hand, offered no testimony questioning the
efficacy of the route selected, blit provided
instead evidence that there were state and
university lands north of respondent’s
property over which the pipeline could he
constructed.

After hearing the testimony and after
additional briefing the trial court denied
the taking, concluding that petitioners had
failed to demonstrate that they had consid-
ered routing the line over public lands and

of or casements or n(‘;hts of-way on huuls
in the Mute required for right-of'way Pur-
poses for n pipeline subgect to the" iliusi-
on behalf of mill iin agen{ for the state in
WhItCh title to or interest in II|e&Iand shall
vest.
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thereby avoid private injury. The court
ruied that where the option of alternative
routing over public land exists petitioners
have the burden of submitting convincing
evidence that they have at least considered
the alternative routing across state land to
avoid private injury, and that they must
give cogent reasons for their ultimate
selection.

Following the decision a petition for re-
view was filed in the Supreme Court and
an order granting such review was entered
on February 18, 1975.

Before discussing the issues raised in
this review, it should be pointed out that
the trial court specifically found that peti-
tioners have been given statutory authority
by the state of Alaska to take property for
the construction of the Trans-Alaska Pipe-
line; it also apparently found that petition-
ers had been properly delegated this power
and had otherwise complied with the appli-
cable statutes governing the exercise of the

2. We note tlmt the record reveals that on
July 2, 1974, the Commissioner of the Depart-
ment of Natura] Resources executed n Delega-
tion of Authority under the atmute mid sin>
c|f|cuItY authorized thereby petitioners’ use of
it declaration of taklug to condemn the
Stewart property.

3. The pertinent provisions of tlll'so statutes
read ns follows:

Sec. 09.55,420. Dpeclaration of taking
state or municipality, (a& Where n proceed-
ing is instituted under 98 240-460 of thiu
chapter br_the state, it may file a declara-
tion of tulcing with the complaint or at any
time after the filing of the con.plaint, but
before udgment. L

Sec. 09.55.430. contents o/ declaration o
taking. The declaration of taking amdf
contain _

(t) n statement of the authority under
much the property or mi Interest "in it i
aken: _

(2) a statement of the public use for
%E'ecﬂ the property or an interest in it is

(ftg a description of the property sufficient
for the identification of it; ,

. (4) u statement of the cstntc or interest
in the property; , _

(5) a ruap or pint showing the locution
of the property; _

() a statement of the uniount of money
estimated b¥1 th plaintiff to be just compen-
sation fur the property or the interest in it.
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power of condemnation by way of declara-
tion of taking. These conclusions are sup-
ported on the record2 and have not been
contested herein by respondent. They are
therefore not at issue in this Petition for
Review.

The specific issue presented here for re-
view is whether or not the trial court was
correct in its determination that for pur-
poses of the exercise of the power of con-
demnation by way of a declaration of tak-
ing petitioners have the burden of showing
consideration of possible alternate pipeline
routes and of providing sufficient proof of
the necessity of the particular route ..elect-
ed. The resolution of this question neces-
sarily entails an analysis of the statutes
governing the use of a declaration of tak-
ing by petitioners and, corrclatively, an in-
quiry into the question of the proper scope
of judicial review in such proceedings.

AS 09.55.420 09.55.45113 governing the
use of a declaration of taking in this state,

See. 09.55.410.  vesting 0/ title end com
pensation. Sa) Upon the filing of the
declaration of taking and the deposit with
the court of the amount of iho estimated
compensation stated in the declaration, title
to the estate its specified iu (lie declaration
vests in the plaintiff, anil tlint property is
condemned mid taken for the use of the
Plamuff, and the rigid to just compensation
or it vests in the persons entitled lo it. The
Compensation ohnll be ascertained and
awarded in the proceeding and established
by judgment. |

Sec. (>9.55.450. /tight of entry unit posses
sion. (a) Upon the filing of the declaration
of taking ami the deposit of the estimated
compensation, tiie court may, upon motion,
fix the time during which mid the terms
upon which the parties in possession are re-
quired to surrender possession to the peti-
tioner. However, the* rigid of entry shut!
nut lie granted Iltr plaintiff until after Itie
running of lir* time for the dcfoudanl to
file mi Objection to the declaration of
taking.

_ (m The rigid to t. ko possession ami title
iu advance of filial #.ud ment where a
declaration of taking is filed'is In addition (o
tiny oilier rights to take itosscsslou provided
in"£( 240-450 of this chapter.
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constitute the authority for petitioners' tak-
ing in this case4 In Bridges v. Alaska
Housing Authority, 349 P.2d 17 (Alaska
P>59). the only ease in which this court has
engaged in a comprehensive analysis of the
general import of these provisions in the
context of the exercise of eminent domain
iu this state, it was observed that

[a] declaration of taking enlarges the
rights of the condemning authority and
reduces those of the landowner. Upon
the filing of the declaration and a depos-
it of the amount of compensation esti-
mated to be due, title to the real proper-
ty vests in the condemning agency and
“such real property * * * shall be
deemed to be condemned and taken for
the use of the condemning agency
& * * And then, without the neces-
sity of awaiting the report of the com-
missioners and assessment of damages,
the court is given the power “to fix the
time within which and the terms upon
which the parties in possession shall be
required to surrender possession” to the
condemning authority.5

The Court further concluded that

[i]t apparently was not intended that
the declaration of taking power should
merely supplement the procedural aspects
of the then existing statutory provisions

4, Note 1 supra

5. 341) P.2tl «t Jfilt 51 (footnote omitted).
6 it nt 153,

7. These sections provide In pertinent pml;

See. 00.55.260. Private properl subject

to be taken. 'I'hC prlvnte roperYy wf‘nc,h

may lie tnken under 59 240 400" of this
chapter Includes

(5) nil rights of-wny for miy of the pur
poses mentioned in 5 240 orthin chapter,
and the structures and improvements on
the rightti-of wny. and the Iliads belli mid
used iU connection with them shall be Mill
jeet to lie connected with, crossed, or inter-
scetixl by nnotlier right-of-way or Improve
incuts or Mrm-tmcs”on_them; they shall
also he subject to a limited use, in common
with the owner, when necessnry; lint the
Uses, crossings, intersections, mid corice

on eminent domain. The dec-
laration of taking is a power of eminent
domain, and not only a manner of exer-
cising a po ,er otherwise conferred.
More than procedure is involved; sub-
stantive rights arc affected.0

We take this opportunity to observe that
changes in the language of the declaration
of taking provisions since Bridges have
been—nt least for purposes of this review
—minor, and we consequently recognize
the applicability of the Bridges analysis to
the case at hand. In Frridges, however, we
were not called upon to consider the effect
of the declaration of taking provisions in
light of other statutes which govern emi-
nent domain proceedings in general. It is
this interrelationship which is at the crux
of this review.

The trial court, in holding that petition-
ers were obliged to demonstrate in con-
vincing terms the necessity of selecting one
route as opposed to other alternatives
which might arguably minimize private in-
jury, premised its ruling upon the conclu-
sion that the petitioners' action was gov-
erned by the same rules which apply to any
governmental exercise of the powv of em-
inent domain. Obviously looking lo such
statutes as AS 09.55.260 through 09.55.-
280, and 09.55.300,1 the court quite reason-
ably concluded that it was therefore

lions shall be made iu the milliner most
compatible with the_greatest public benefit
lind least private Injury;

See.  09.55,270. wrercitiiiiles.  ltcfore
property can in- taken, it shall appear that

(2) the taking is necessary to the use;

Sec. 09.55,280. Entry upon tand. In nil
eases where Imnl Is required fot public use,
the stair, the public entity, or persons lim -
ing the authority to comfemii, or Its ngrut-i
In"charge of thie use ntiiy enter upon the
land ami make examination, surveys, am!
maps mill locate, the hiuntiluclea: ~ but it
shall be loeiiti-Il in the manner which will
tie most compatible with the greatest public
gnoil and the least private |ndur¥, mid sub-
{ect to the provisions of J 300 of this chap-
er. .
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the province of the court to require the
condemnor to prove to the satisfaction
of the court that the selected route is
consistent with the greatest public bene-
fit and to the least private injury.

However, a consideration of the clear legis-
lative intent that the prompt completion of
the pipeline he facilitated under the Right-
of-Way Leasing Act8 our reading and
analysis of certain critical provisions gov-
eming the effect of the use of a declara-
tion of taking, and the continued recogni-

tion and vglidation of the approach we
adopted in %ad us to the conclusion
that the court erred in concluding that in a
proceeding for condemnation by way of a
declaration of taking the court is empow

cred to require the condemnor to prove the
necessity of a given taking.

Our declaration of taking statutes were
patterned upon the language of 41 U.S.C. §

See. 09,55.300. votcers of court. (a)
The court han power , _

(1) to republic mill dolonidno ttiu place
and ‘milliner of limjting the conncrtioax anil
crossings or of engogm the common  uses
mentioned Iu $ 9(5% of thin chapter

(2) toiimil the amount of property sou?ht
to bu condemned if, in its opinion, the
quantity sought to he condemned is not
licecwmry.

Il AS 3835010 o1 sov. See, for example, Itic
Qctober 17, 1973, letter from Governor Wil-
llam A. Kgim to Hop. ‘Terry Miller, Trexldont
of the ftannto, which accompanied the bill
which sus Inter nmdifird mid adopted} tad)
Htnutinlly amended the original Itight-ot-Wny
[(Casing "Act of 1(I7.. With respect to ttje
subject” of condemnation, Ilie Governor ob-
served that - , ,

. .. a modified form of eminent domain
tins heen restored no Hint construction of
pipelines may proceed promptly.
Llotian doninnl and Senate Journal of Alaska,
Special Session 1073, at S.

9. There is, regrettably, a dearth of legislative
hlst05y available concerning the adoption of
oyr decimation of taking statutes. 'To the
effect that they were orl%lnally taken utmost

word for word from 40 U.S.C. 8 2ii.Su, how

ever, ace 1500 Op, Alaska Atf'y Gen.. No. IS.

10. see Hussion Orth. Orcck Coth. Church
* ,V. America r. Alaska Slate llousinp Aulh.,
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25Safl which governs "quick take" eminent
domain proceedings by the United States.
Decisions interpreting this federal statute
may consequently be considered persuasive
for purposes of construing the analogous
provisions of our own statutes.10

A review of such decision reveals that it
has been consistently recognized that the
effect of the language of § 258a is that
once a declaration of taking is filed title to
the property is transferred to the condemn-
ing authority subject only to the right uf
the property owner to challenge the validi-
ty of the taking as not being for an autho-
rized public purpose or as having been
made capriciously or in bad faith.1l It
lias, for example, been licld that absent bad
faith, if the use is a public one the necessi-

ty of a given taking is not a question for
judicial d-tcrmination;r{ that once the

4DH 1°2d 737 (Ahiikn 1972), where tlda
Court limki'd to derisions under the federal net
for_guidance in construing the effect of AS
09.55.120 to 09.53.440. " See also Alaska

Transp. Comm'n [. Ahisl.u Airlines, Inc., 431
I'2d &{310. 512 (Alaska Ju17).

11 wilson v. Inited States, 350 Pt 901,
000-07 (Jatli Cir. 10058' Called States I.
Threlkeld, 72 K.2d 401, 403 [JKlth Cir, 1034);
See Mlictman v. Sucker, 315 U.S. 20, 75 S.Gl.
oS, 09 [lal. 27 (19542)7' Hailed Slain er
rel. T.V.A. v. weh N, 327 US. DIG, GO K.Ct.
715, 00 L.Mil. 813 (1010); _ united stales
It. carmark, 320 U.S. 230,07 H.Ot. 252, 91
L.EIl. 209 1910%1 fulled Slates V. Sew
vork, 100 K.2d 479 (2d Cir. 1917%' Culled
stales v. 12/N.8J deie.t o/ hand, 12 K.U.I).
320 (K.IkVn.1952,1, see atso OA .1 Saekman,
Nichols’ The Law «f Krnlnuiit_ Ikunniu 8 27.-
20, lit 27-80 (rev. 3d ml. 7971) where It is
stated that _

Is|luea tlio wisdom mat exPedlency of n con-
demnation are not matters for judicial
review, defenses relating lo 1lia necessity
for acquisition of propeity, the necessity
for resorting to eminent domain to acquire
It, the extent, or amount of proPerty 10 ho
taken, the choice of the tract, the ‘wisdom
or feasibility of tin- project, the kind of
property or ‘the nature at the estate to ho
acquired, are not proper.  (footnote
mottled)

12. wilson 1, t nited Stales, 370 I"2d 9(Jl,
907 (10th "1r. 1905).
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declaration of taking is fited and the esti-
mated compensation is deposited, neither
the condemncc nor the court has the power
to question the condemnor's determination
of the necessity of a particular taking;13
and that as the judicial role in examining
such condemnation proceedings docs not
extend to determining whether the land
sought is actually necessary to the project,
the court’s review power is limited to those
eases where there has been some clear
abuse of administrative discretion—where
the officials making the administrative de-
cisions have acted in bad faith or so capri-
ciously and arbitrarily that their action
was without adequate determining principle
or was unreasoned.14

Such an approach is in keeping with
what would appear to be the general rule
that the scope of review of any taking iu
eminent don...in is extremely limited; that
question* of necessity and expediency arc
largely beyond the reach of the court,
which ought generally to limit its inquiry
to the question of the existence of a proper
public purpose and the absence of any

i sy e 2
tire* of US K2d 018 {0th Cir.

L 1 niled States t* Certain Land in Itois
Ninli of Manhattan, 233 KSupp. SO (8,1).
XY.IWH), aira, 330 t\2il 1021 (2° Cir,).
See also Hailed Stales v. SO,5 Acres o) Land,
oIS \2d DSO (Dili Cir. 1071) ; vailed. Stales
r. 2000.11j Aeies of Land, 432 K.2J 1280
(5th_ Cir. 1070), ceil, denied, 402 C.S 010,
hi S.Cl. 1308, 28 1Kd."U 058, reft, denied
(%)(3) CX. 012, 01 S.Ct. 2203. 21) I.E<L2il

15 The overwhelming welcht of nuthority
makes clear beyond any possibility of
ilinihl that tile question of the, necessity or
expediency of a ,takm? in eminent iloiliniii
lira witl'in the itiNerutimi of the legislature
mat !s not a iiroper subject of judicial
review, (footnote omitted)

1.1 Smkmaii, Nichols' flu* ),nw of Kmlueel
[himaia S 4.11, al 4 138 (rev. 3d cd. 1071

It. CAid £27.20, at 27 80.
17. see ArU.ltrv.8tat. # 12 1112 (10523

~—

0);

Smith Hurd 111.Ana.Stat. eh. 47. S 2. %
i) 20

10110); 7 Itev.Codes Moat.1017, § 03
abo

abuse of tbe power of condemnation.,s It
is consequently recognized that it is no de-
fense in a condemnation proceeding that
some other location for the taking might
reasonably have been selected or some oth-
er suitable property obtained.10

[1] As against this proposition, how-
ever, Alaska is among the minority of ju-
risdictions which statutorily call for judi-
cial inquiry into the question of necessity
in eminent domain proceedings.17 AS 09.-
55.270, for example, specifically requires
for a showing that the taking "is necessary
to the use" before property can he tak-
en. The resultant conflict between this
provision and the concept of judicial re-
view developed under the language of 40
U.S.C. §258a—which may be presumed to
have been intended to apply 'o our declara-
tion of taking provisions  seems clear.
Recognizing our duty to construe statutes
covering the same subject matter in pari
materia,u and to adopt where possible, a
reasonable construction of each which real-
izes legislative intent and avoids conflict
or inconsistency with the other,we ucv-

Wo note that though we emild find no
explicit legislative recognition of this fact
thn editors of our own_Alaska Statutes [)ti2
have indicated in their annntatiaas to AS
0355271) that this section was derived from
an nimn.it identical provision in the Montana
Statutes. see 7 ltev.Cndes MonttIHT, ? 08-
01)f05 (110(10).  "1tils (net would appear to
ofter nnieh in the way of explanation for thn
trial eouiTs tchance Upon Montana precedeti
when it concluded that "when the condemnor
fails to consider tint question of the least
private injury between alternate routes, its
aetiou is arbitrary ami iinmuntH to an utilise
of discretion." |I|n? Montana Power Co.
v. Roktun, 158 Moat. 300, 457 I‘2d 7<d,
775 (inr.0).

I, 1. Jorvoten 1, soreeen, £17 P2l 7
770 %Alaska 1073) ;. cray t* stale, .
=2 807, 12 (Alaska 1070).  Set ntio p
10 % note 10 snjiia

10. See, i. ih_SIncnil f (hindle, lav. D. Stale,
524 1\2d_ 1212 ﬁA_I_aska 11171%; Smvlini v.
foneau ClINIC Il corp., 403 P.2i 1200
SAIaska 1072) ; f ailed Slates v. lNardcaslle,
0 Alaska 251 (1012).

.élordan f. luigess Const. Co., 425 P.21
02 (Alaska 100.).

n IIA

mms t
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crtheless find the concept of judicial re-
view embodied in our general eminent do-
main statutes to be inconsistent with and
inappropriate to proceedings under a decla-
ration of taking.

[2,3] The conclusion seems inescapable
that there exists a clear functional distinc-
tion between proceedings in condemnation
under a declaration of taking and those un-
der a complaint seeking condemnation and
an order for possession. Under the former
title passes immediately upon filing and de-
posit—at which time, under AS 09.55.4-10,
the property is deemed to be "condemned
and taken for the use of the plaintiff."84
Under the latter no such vesting occurs;
title does not vest, nor docs "condemna-
tion” actually occur until the final award
is determined and an order and judgment
of condemnation is entered by the court.

[4] As recognized in Bridges, as well
as later cases,*8 the difference in the na-
ture of these two proceedings is not merely
procedural; the almost summary quality of
the former bespeaks the grant of an addi-
tional substantive fower of condemnation
which considerably reduces the rights of
the landowner to contest the taking.23
Consequently, reading AS 09.55.420 to 09.-
55.450 in this light, we arc lead to the con
elusion that the intent oftheseprovisions
was to bring, in summary fashion, statuto-
ry finality to the questions of title and
right to possession even though litigation
continues with respect to the ultimate
amount of compensation to be paid. If
such finality is to be given any meaningful
effect, we conclude that such vesting must
be subject only to the rather limited right
of the owner to contest the validity of the
taking as nut being statutorily authorized
or as having been capriciously or arbitrari-
ly exercised.** To permit the owner to

21 seonot* 3 *ilin's,
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challenge the necessity of the particular
taking without an initial showing on his
part that it is the result of some clear
abuse of discretion is to give the concept
of a declaration or taking no more effect
than that of a complaint in any condemna-
tion proceeding; such an interpretation
would render the language of AS 09.55.4-10
noted above essentially meaningless.

We would note at this juncture that al-
though the enabling legislation under
which petitioners arc empowered to use a
declaration of taking docs not refer to or
incorporate it—and we consequently do not
find it wholly dispositive of the case at

hand—AS 09.55.460(h) provides in part
that

[t]he plaintiff may not be divested of a
title acquired except where the court
finds that the property was not taken for
a public use.

Wc find that this express declaration of
legislative intent as to the scope of judicial
review in such proceedings lends consider-
able support for the conclusion we reach
today.

Our decision that the question of neces-
sity under a declaration of taking is not
one foi initial judicial consideration as in
the cast- of other condemnation proceed-
ings is also buttressed by several other fac-
tors. There is evidence, for example, that
the legislature was at least well aware of
the substantive differences in the two types
of proceedings when it considered the use
of eminent domain powers for pipeline
right-of-way acquisition.  I'rior to the
adoption of the present AS 38.35.130 an
amendment was offered to the hill which
would have authorized for pipeline pur-
poses the exercise of eminent domain (low-
ers only under AS 09.55.240-09.55.4ID, the
general eminent domain  provision-..2'

25. See fin* niiiiidimlil offered by Senator

22, #al citi/ « Anvhore‘axgleoeol)( hot 1Rl nL csCroft to tin- committee substitute for tbe

|
of Orig. Toiiii., 4*9 P Alaska 11)00).

23, See p. (>7 iV note 5 itugrit
pail GV .L Sncktnun, Nichols' Tltu Law of

Eminent IXminiii 5 27.25 nt 27 01 to 02
(rev. [hl til. 11)74).

original .Semite bill iiiiieiiiling AS IW.3*13n
wliicli would Imre Inserted 1d.or “condemn
the words “by eminent domain under AS
00.65.210 00.n5.-t10."  llouso Journal and
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Ssicli an approach was rejected, however,
.mil the present version allowing the use of
a declaration of taking was adopted in-
stead.

It must next be recognized that the
Montana case law upon which the trial
court apparently founded at least part of
Us decision20 arises from a statutory
scheme which does not recognize at all the
concept of a declaration of taking or any
other such *“Cl|Uiek take" proceeding.57
Moreover, there is evidence that the courts
of Montana have themselves not been en-
tirely consistent on the subject of judicial
review of administrative determinations of
necessity. Itt Stale Highway Commission

Crossen-Nissen Co., 145 Mont. 251, 400
I'2d 283, 285 (1965), for example, it was
held that although (in a normal eminent
domain action) the. plaintiff has the. initial
burden of making some sort of prima facie
showing of necessity, it is

incumbent upon the defendant lo show
fraud, abuse of discretion or arbitrary
action in order to defeat the action of
the [plaintiff].

The court went on to hold that

even when necessity has been challenged
on the ground of arbitrariness or exces-
sivcness of the taking, there is left large-
ly to the discretion of the condemnor the
location, route, and area of the land to
he taken. There rests upon the shonl
dors of one. seeking to show that the tak-
ing has been excessive or arbitrary, a
heavy burden of proof in the attempt to
persuade the court to substitute its judg-
ment for that of the condemnor. .
"(Such] proof should lie made clear and
convincing; otherwise no location could
ever he made,"

1073, ui 00. Alihntudi ttdx mnriiilmcii!

il fteiiutt’, the fillur’ of liotli limisiN to
«iii'ur on tliis mi wntl us other iimeitilmentN
to the Itijjht of Wny Liiisitig Art nuiilted
in_ti free toiifiToni'o, Committee Mihxtitulc
wliieli, us finally niiruvoil, provided the
prcxent version.

16, Srr discussion, note 17 Mipre,

Assuming arguendo that such an eviden-
tiary ride is wholly appropriate for pro-
ceedings under the same general eminent
domain provisions in this state (a question
we n"cd not reach in this case), we find it
difficult to square this analysis of burdens
of proof with the ruling upon which the
trial court based its decision—that the con-
demnor is under a burden of demonstrating
ab initio its consideration of alternative
routes and of justifying tbe ultimate route
selected. The mandate of a prima facie
showing of "necessity,” even in Montana,
has been held to require only a showing
that the particular property taken is "rea-
sonably requisite and proper for the ac-
complishment of the purpose for which it
is sought."58 Notwithstanding the diffi-
culty involved in reconciling these posi-
tions, or Montana case law, we arc per-
suaded that no such burden of proof as
vas imposed by the trial court was ever in-
tended to apply to proceedings under a
declaration of taking in this state.

The final touchstone leading us to the
conclusion that AS  09.55.420-09.55.450
were clearly intended to authorize a more
summary and less judicially dependent ex-
ercise of the power of eminent domain is
found in the original act under which the
declaration of taking proceeding was au-
thorized.

Sections | through 8 of chapter 90, SLA
1953, authorized the use of a declaration of
taking as a special supplemental proceeding
"to provide for obtaining possession of
lands taken for public highway purposes by
eminent domain.” Prior to 1953 no such
proceeding was recognized under Alaskan
law. Although now no longer limited to
public highway purposes, the stale being
authorized to use the proceeding for any

271, five 7 Kev. Code* Mmit.1017, 5» 03 0001

cl *i. (11)01)

20. Stalr Highiraii r. CroMiruS'hscn

Coo 115 Moul 231, 400 124 203 281
5); arrant, Stale Highnay Conun'n I,

tost Cano Co. 112 Mont. 231 I 3 T

277 270 (1063) Stalr rx ret, |

pistrict court, 00 Mont. 101 300 P, 01(1
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purpose for which the right of eminent do-
main may be exercised,*** the original 1953
Act is otherwise in almost every respect
identical to the present provisions. The
1953 Act, however, contained a severability
clause which specifically provided in addi-
tion that

[a]!l laws or portions of laws inconsist-
ent with the policy and provis;ons of this
Act are hereby repealed to the extent of
such inconsistency in their application to
the declaration of taking procedure au-
thorized by this Act.30

This provision, though not incorporated
in the original 1962 codification of the
Alaska Code of Civil Procedure,3* not only
clearly reflects a legislative recognition of
the substantive difference between the use
of this special power and that of eminent
domain in general, but it also evidences iu
its express repealer language an intent that
the exercise of this power should not he
restricted by limitations, otherwise applica-
ble to eminent domain, which arc inconsist
cut with the policies of immediate vestituro
of title and the limited power of the court
to divest such title once acquired (as is re-
flected in the present AS 09.55.460 noted
supra). A judicial recognition of these
policies appears at least by implication in
our opinion in Hridges.

[5,60 After consideration of the fore-
going, we arc of the opinion that in pro
ccedings in eminent domain by way of a
declaration of taking under AS 09.55.420-
09,55.-150, the court is without authority, ei-
ther by virtue of the express mandate of

29. We nolo 11.al tho historical development
of those J)rovmons reflects the adoption of
incrongsinidy lens restrictive limitations on_tho
use of this power. Bee 8 1, eh. 90, SLA
1953 (use by the Territory for puhttc highway
Purposes; g L ch. 13K SLA" 1955 (use hy
he Territory "for auy purpose for which tho
Territory Is"authorized the power of eminent
domain™). 8 16, eh. 110. StA 1039
(extending the use of the declaration to the
state Bu lic ut|I|t){ and school districts) ;
88 13.10-13.83, ch. 101, SI.A 1002 Sextendmg
the power to first-class cities); 8 2. eh. 122
SILA" 1000 (adoptmg5 tho language presently
appearing in” AS 09.53.420).
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AS 09.55.460(b) or by implication front the
legislative history and policy evidenced in
AS 09.55.440, to review the question of the
necessity of a particular taking absent a
clear showing of fraud, bad faith, arbitrar-
iness or an abuse of discretion in exercise
of the power of condemnation by the con-
demning authority. Once an authorized
public use for the taking is established by
the condemnor, and statutory and proce-
dural ~ requirements  are  otherwise
satisfied,3* that the particular taking is
reasonably requisite to the realization of
that use shall be presumed. Notwithstand-
ing such provisions as AS 09.55.270(2),
judicial inquiry into such necessity or the
condemnor's determinations with respect
thereto is not appropriate unless and until
the condemnee has presented clear and
convincing evidence that the condemnor
has acted in had faith or so capriciously
and arbitrarily as to indicate the absence
of any reasonable determining principle.

[7.80 In this case it is clear that the
use intended is public and statutorily au-
thorized.  Petitioners have, moreover,
presented unrchuttcd evidence to the effect
that the design and construction criteria
for the pipeline arc most feasibly satisfied
by the route across the property of re-
spondent. The fact that some other avail-
able routing might suffice or even he more
desirable in some respects is not sufficient
in this case to raise a proper defense to the
declaration of taking.  Consequently, it
cannot he said that petitioner is under any
duty to initially submit evidence that it has
considered such alternate routing; tinr can

30. .Section 7. eli. Hi), SI.A 1933.
3L Sections 13.10-13.23, €l. 101, Sl,a 10152

2. If 1k clear, for example, tliftt 1litx failure
of n _declaration of tailing to satisfy the
specific requirements of AS 09.63.430 would
constitute a proger defense to tim condemna-
tion. Bee Note 3 supra It Is nlxo manifest
tutt a taking may properly be challenged on
the ground ‘that “the condemnor's_action i
not in compliance with such specific restric-
tions on the exorcise of the power ns ma¥ ap-
?ear_ in the commissioner's delegation of au-
hority or the lease itself.
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tlie failure to make such showing under
the circumstances justify a finding of arbi-
trariness or an abuse of discretion. Only
specific .allegations of fraud, bad faith, or
sonic gross atitise of discretion in locating
the pipeline can raise issues sufficient to
permit judicial review of the necessity of
the taking.33 No such allegations have
been made herein. The determination of
the location of the pipeline must therefore
be left to the agency charged with carrying
out its completion.3*

The order of the superior court is vacat-
ed and the case is remanded for further
proceedings in conformity with this opin-
jon.

Vacated and remanded.

BOOCIEVER,J., not participating.

Lionel KIMBLE, Appellant,
V.
STATE of Alaska, Appellee.
No. 2207.

Supreme Court of Alaska,
Aug. 22. 1975,

Defendant was convicted in Superior
Court, Fourth Judicial District, Everett \V.
Hepp, Gerald J. Van Mooinisscn, and W ar-
ren W. Taylor, JJ., for armed robbery and
be appealed. The Supreme Court, Rabin-
owitz, C. J., held that even though indict-
ment referred to two separate statutory
provisions pertaining to robbery and use of
firearms during commission of certain
crimes, since trial court’s instructions
presented ease to jury as one involving
solely an armed robbery prosecution, any

33, No iluitl(uii:e on constitutional grouudx
has been raised in this ease and we do not

error in framing the allegedly duplicitous
indictment was harmless; that accidental
pretrial confrontations between defendant
and robbery victim did not violate due
process where evidence indicated that vic-
tim's courtroom identification had an inde-
pendent origin; that there is no right to
counsel at photographic displays; and that
fact that there were no persons of defend-
ant's race on the venire of jurors did not
establish purposeful and systematic cxclu
sion of an identifiable portion of the com-
munity.

Affirmed.

L Indictment mid Information ©=>125(1)

The rationale underlying the rule pro-
hibiting duplicitous indictments is to give
notice to the defendant of exactly what
charges he must defend against and to
avoid the consequences of the inability of
the jury to indicate which way they arc
voting on each of the charges.

2. Criminal Law C=>IIG7(<)

Where indictment on which defendant
was tried referred to two separate Statuto-
ry provisions pertaining to robbery and use
of firearms during Ihc commission of cer-
tain crimes, hut trial court's instructions
presented case to the jury as one involving
solely an armed robbery prosecutio., any
error iu framing of allegedly duplicitous
indictment was harmless. AS 11.15.2-10,
11.15.295; Rules of Criminal Procedure,
rule 8(a).

3. Indictment and Information ©=>144.1(1)

Proper remedy for duplicitous indict-
ment is not to dismiss it but lo compel the
State to elect the ellligcs on which it
wishes to proceed.

-L Constitutional l.aw ©=>2GG(3)

When a pretrial confrontation is pure-
ly accidental and is not prearranged hy the
State, court will not ordinarily inquire into

34. Are MIllininn r. Trpatironliiimlai  Can

rijtc hini curt., 89 |-.Slipi*. 185, 488-80
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i Y SENATE BILL NO. 546
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
. ' - NINTH LEGISLATURE - SECOND SESSION
A BILL -
% .
6 For an. Act entitled: "An Act relating to the power of eminent domain."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

"8 * Section 1. AS 09.55-430 is amended by adding a new paragraph to read:
0 (7) a statement that the property is taken by necessity
0 , for a project located in a manner which is most compatible with the
il greatest public good and the least private injury.
2 * Sec. 2. AS 09.55.450(a) 13 amended to read:
H3 (a) Upon the filing of the declaration of taking and the deposit
U of the estimated compensation, che court may, upon motion, fix the
45 time during which and the terms upon which the parties iIn possession
16 are- required to surrender possession to the Hetioloner. However, the
u right of entry shall not be granted the pLaintiff until after Mw
1% heftring of any -abj .eHj-n-t& the doolaratd“ii of taking m-nla. by friite
defendant the running of the time for the defendant to file an ob-
o t@» HNVETT af-frr M4 _awy otojecrji'lb* -/0 '/+*z dic/or*-}-i'an
# jection to the declaration of taking? Whesre the pzl’/rZ.S)/tu[[r]] pL(J)?se/sosu?n nl
4 {TIThdTvtUS Ahy part of the award aml remains in possession, the courul
2 rady fix a reasonable rental for the premises to be paid by that party
23 tbh the plaintiff during such possession.
H mSec. 3- AS 09.55.460(b) 1is amended to read: o \
2 "oe (b) The plaintiff may not be divested of a titlefacquired except
,% .lwhere the court finds that the property was not taken by m;uac0lfiy for a
“public usete- BEBAEOT in n mannni irom AbLY wifed Hr:
2 good-and tha laact . In the event of that finding, the

X %
- ¢ourt shall enter the judgment necessary to (1) compensate the persons
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March 23, 1976

The Honorable Terry Gardiner
Chairman, House Judiciary Committee
Aiaska House of Representatives
Pouch V, State Capital

Juneau, Alaska 99811

RE: Eminent Domain Bill (SB 576)
Dear Mr. Gardiner:

I understand that your committee has before it a bill
which was originally introduced by Senator Croft to change
the standards of judicial review and what a condemnor must
prove in order to exercise a declaration of taking. The
bill as 1 understand it is an outgrowth of a case decided
by the Alaska Supreme Court entitled ARCO Pipeline Co., et
al. v. 3.60 acres, et al. As the attorney for the condemnor
in that case 1 would like to point out some of the factors
which 1 find would be a great detriment to the condemnor
and the people of this State if the bill becomes law.

As a matter of background the present Alaska Declaratory
Judgment Act is modeled upon the federal Declaratory Judgment
Act. Until the trial court®s decision in the ARCO Pipeline
case, the federal rule, which was enunciated by the Alaska
Supreme Court in that case, had been applied by the Alaska
courts. In other words, the Alaska Supreme Court merely
followed the federal rule which had been in existence for
years and in Alaska since the Declaration of Taking Act was
first enacted in 1953. In other words, the Supreme Court
merely adopted the generally accepted federal rule which
still permitted the court judicial review to determine If
proper action had been exercised by the condemning authority
but did not allow the court to determine where and how a
project should be built, which is not the function of the
court.



The Honorable Terry Gardiner
March 23, 1976
Page Two

In my opinion, if the Croft bill had been law, this
state would not have seen a pipeline constructed by 1977
because of the delays and perhaps complete frustration of being
unable to find the parcels which a judge deemed suitable
for the routing depending upon the judge involved. The bill
would have caused additional costs in project design,
attorney"s fees, trial time, administrative costs and,
finally and most important, would probably require the
condemning authority to pay more for the property in excess
of the just compensation in order to avoid legai entanglements.
In short, the bill could be a way of judicial blackmail to
achieve more than the just compensation.

The ARCO Pipeline case in itself is illustrative of the
delay. The condemnor attempted for almost four years prior
to negotial; a settlement, but it ended up with the condemnee
requesting the absurd sum of over $20,000.00 plus other
stipulations for a 3.6 acre, 100 ft. (plus temporary con-—
struction easement) across the 80 acre homestead, which 1is not
being used by the homesteader for any other use than a personal
residence, 1in an area where the property is selling for a few
hundred dollars an acre, and the condemnee asked for $1,500.00
an acre, but wanted other damages. On July 15, 1974, the
condemnor filed its declaration of taking. Hearings were held
on September 20 and November 1 on the necessity. A decision
was finally entered on December 24, and a petition for review
was filed with the Supreme Court. Fortunately, the Supreme
Court granted a petition for review because of the public
Importance of the pipeline and rendered the decision on
August 1, 1975, reversing the trial court. The Supreme Court's
decision cannot be viewed as an unjust result under the circum—
stances where the landowner says build the project over the
neighbor®s property and leave me alone, an attltute which
Ignores the fact that the neighbor might object.

Since most other projects such as utility right-of-way,
highways, buildings and other projects are not so monumental to
require a quick action by the courts, it can be seen that a
condemnation which took over one year of being expedited
through the courts would conceivably be further delayed if an
appeal were taken through the normal route. At the present
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time 1 am involved in several matters on appeal, and one of
them has been on appeal since May of 1975 without a record
being prepared, and there will probably be an additional
period of time of up to one year for the required briefing,
oral argument and decision of the Supreme Court. In other
words, the delay and frustration of the project could extend
for over two years, and you undoubtedly know what a delay in
construction costs means to a project. In short, a $2,000.00
easement which must be obtained in court could hold up a
$1,000,000.00 project and add another 10-20# to that project
until the easement is obtained. The condemnor either has to
pay .greatly inflated price (jJudicial blackmail), redesign
the project (and go through the same procedure again) or
wait to determine what would happen in court. Furthermore,
if the condemnor pays one landowner more during negotiations,
then word spreads sc that all condemnees want more. Because
the Croft bill would require the court uo make findings, the
Supreme Court may be bound by such findings if not clearly
"erroneous"” and that project site would have to be abandoned
because the trial court as judge, jury, planner, designer,
engineer and economist so determined that another site might
be better.

In the ARCO Pipeline case, the condemnee"s basic objection
to the pipeline was the routing. The condemnee stated that
it should go around his property and drew a couple of pencil
lines on a map to show to the court how this routing could be
accomplished on someone else®s property. In the ARCO Pipeline
case the condemnee did not offer any expert testimony or show
why the pencil line was better from an economic, soils,
terrain, contours, planning, ecology, design, engineering,
costs or other matters which a well-planned project would ha Te
to take into account. In other words, he made no offer to nor
did he show the project was more feasible.

The trial court considered that this mere pencil line was
in effect an "alternate route"™ and stated that the condemnor
must offer "convincing evidence... to show that they have at
least considered the alternative routing...and give cogent
reasons for their alternate selection". In other words, the
condemnor had to have prescience to visualize what every
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possible conde.Tinee might come up with over the 800 miles of
pipeline, and to prove to the court wny this imaginary alter—
nate route should not be selected. As an engineer stated in
one case, it is oossible ~o0 build a pipeline up the side of
the Empire State Building if one has the money to pay. So,
the question in almost every condemnation case is not whether
the project can be built at all on the particular parcel, but
what is the more feasible route or site, a decision best deter—
mined by the agency and not a court. In the ARCO Pipeline
case, based on the additional length as shown by the pencil
line, the total construction cost of the proposed alternate
pencil routing was estimated at $192,500.00. In other words,
if the condemnor had not sh”wn to the court®s satisfaction
(the court being a planner, designer, engineer, etc.) under
the Croft bill that the alternate routing was perhaps not
feasible, then the court could deny the taking. You might
argue that the court would not do such a ridiculous thing

when an casement valued at hundreds of dollars an acre would
necessitate a completely new redesign at a tremendous extra
cost, but this is exactly what the trial court did in one
actual case. You and your committee might ask yourself what
would happen to every other project in the State of Alaska,
once it is known that the means are at hand to frustrate a
legitimate public purpose by adding a test for no reason

other than the ruling in the ARCO Pipeline case 1is not under—
stood.

The only purpose of a declaration of taking is to give
immediate title to the property so that the work can proceed. A
declaration of taking is premised on the idea that the condemnor
has exercised and will exercise 1ts best judgment in selecting
the route and performing the necessary design and engineering.

If the courts and condemnees are going to select the sites and
how a project is to be built, 1 think the citizens of this
state are entitled to a protest.

I should like to emphasize that 1 do not have any prospects
in the future of representing any condemnors, and that my prac-—
tice will Dbe again limited to that of representing condemnees.

I can assure you as an attorney representing condemnees that
if the present bill passes which emasculates the Declaration of
Taking Act, you can be assured that many condemnees will not
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surrender their property without going through the Supreme
Court, unless as you may expect, they receive a considerable
premium over and above the fair market value and just compen—
sation for the privilege of the State having to avoid eeeheir
challenge to the declaration of taking procedure so tnc "
the project can be built. Since the State must pay the
condemnees actual costs under some circumstances such as
when the jury some two years later in these inflationary
times finds the property was 10% more (the condemnee

asking for 100% or more) than the just compensation the
entire cost through appeal could be added to the project
cost.

In conclusion, the bill if passed would only frustrate
legitimate public projects, would greatly delay the
acquisition of property necessary for projects, would require
the State and other condemnors to expend a great deal of
money 1in attempting to meet frivolous objections, would
probably require from time to time a complete project to be
rerouted at considerable cost and would surely add to the
land acquisition costs. In short, the bill is merely
going to add to the great cost of public works and public
utilities. You must ask who 1is being protected by the bill,
the lawyers and their clients, or the general public.

I would request that you review this bill carefully
because this bill will mean that a condemnor in effect no
longer has a declaration of taking procedure to the detriment
of the general public which undoubtedly desires a project
being commenced as soon as possible at the least expense.

KLW/dd
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IK THE SENATE BY CROFT
SENATE BILL NO. 546
IN THE LEGISLATURE OF THE STATE OF ALASKA
o | . NINTH LEGISLATURE - SECOND SESSION
A BILL
For an. Act entitled: "An Act relating to the power of eminent domain."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09-55*730 is amended by adding a new paragraph to read:

(7) a statement that the property is taken by necessity

, for a project located in a manner which is most compatible with the

greatest public good and the least private injury.

* Sec. 2. AS 09.55.750(a) is amended to read:

(@ Upon the filing of the declaration of taking and the deposit
of the estimated compensation, the court may, upon motion, fix the
time during which and the terms upon which the parties in possession
are required to surrender possession to the petitioner. However, the
right of entry shall not be granted the plaintiff until after
hearing .of any obj .“Hbor-fco the dee Inratian of taking nv..i» by-Mre

defem-iant-i o9 the running of the time for the defendant to file an ob-

tor Un+lHd o +hil htw** on any oJoJec”/on e dttlortiion

jection to the declaration of taking! Where the party in possesSIUH s
it Sn +ht «//oU*4 Dby /ato.

v/IthdraWS Any part 0l the award and remains in possession, tne court

may FTix a reasonable rental for the premises to be paid by that party

to the plaintiff during such possession.

9 Sec. 3. AS 09.55*"160(b) is amended to read: non

v on
(b) The plaintiff may not be divested of a titleYacqulred except

where the court finds that the property was not taken by item:on Iby for a

public useyv rnmmonc "in nlmannow /.mat.nfr m.t"UC

- =ourt Shall enter the judgment necessary to (1) compensate the persons
mh ( 1 SB 576
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March 23, 1976

The Honorable Terry Gardiner
Chairman, House Judiciary Committee
Alaska House of Representatives
Pouch V, State Capital

Juneau, Alaska 99811

RE: Eminent Domain Bill (SB 576)

Dear Mr. Gardiner:

I understand that your committee has before it a bill
which was originally introduced by Senator Croft to change
the standards of judicial review and what a condemnor must
prove in order to exercise a declaration of taking. The
bill as 1 understand it is an outgrowth of a case decided
by the Alaska Supreme Court entitled ARCO Pipeline Co., et

al. v. 3.60 acres, et al. As the attorney for the condemnor
in that case | would like to point out some of the factors
which I find would be a great detriment to the condemnor

and the people of this State if the bill becomes law.

As a matter of background the present Alaska Declaratory
Judgment Act is modeled upon the federal Declaratory Judgment
Act. Until the trial court®s decision in the ARCO Pipeline
case-, the federal rule, which was enunciated by the Alaska
Supreme Court in that cr had been applied by the Alaska
courts. In other words he Alaska Supreme Court merely
followed the federal rr which had been in existence for
years and in Alaska sire. ; the Declaration of Taking Act was
first enacted in 1953. In other words, the Supreme Court
merely adopted the generally accepted federal rule which
still permitted the court judicial review to determine if
proper action had been exercised by the condemning authority
but did not allow the court to determine where and how a
project should be built, which is not the function of the
court.
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In my opinion, if the Croft bill had been law, this
state would not have seen a pipeline constructed by 1977
because of the delays and perhaps complete frustration of being
unable to find the parcels which a judge deemed suitable
for the routing depending upon the judge involved. The bill
would have caused additional costs 1in project design,
attorney"s fees, trial time, administrative costs and,
finally and most important, would probably require the
condemning authority to pay more for the property 1in excess
of the just compensation in order to avoid legal entanglements.
In short, the bill could be a way of judicial blackmail to
achieve more than the just compensation.

The ARCO Pipeline case in Itself is illustrative of the
delay. The condemnor attempted for almost four years prior
to negotiate a settlement, but it ended up with the condemnee
requesting the absurd sum of over $20,000.00 plus other
stipulations for a 3.6 acre, 100 ft. (plus temporary con—
struction easement) across the 80 acre homestead, which is not
being used by the homesteader for any other use than a personal
residence, in an area where the property 1is selling for a few
hundred dollars an acre, and the condemnee asked for $1,500.00
an acre, but wanted other damages. On July 15, 1971, the
condemnor filed Its declaratioi of taking. Hearings were held
on September 20 and November 1 on the necessity. A decision
was finally entered on December 2*1, and a petition for review
was fTiled with the Supreme Court. Fortunately, the Supreme
Court granted a petition for review because of the public
Importance of the pipeline and rendered the decision on
August 1, 1975, reversing the trial cou”t. The Supreme Court"s
decision cannot be viewed as an unjust result under the circum—
stances where the landowner says build the project over the
neighbor®s property and leave me alone, an attltute which
ignores the fact that the neighbor might object.

Since most other projects such as utility right-of-way,
highways, buildings and other projects are not so monumental to
require a quick action by the courts, It can be seen that a
condemnation which took over one year of being expedited
through the courts would conceivably bo further delayed if an
appeal were taken through the normal route. At the present
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time I am involved in several matters on appeal, and one of
them has been on appeal since May of 1975 witheut a record
being prepared, and there will probably be an additional
period of time of up to one year for the required briefing,
oral argument and decision of the Supreme Court. In other
words, the delay and frustration of the project could extend
for over two years, and you undoubtedly lenow what a delay in
construction costs means to a project. In short, a $2,000.QC
easement which must be obtained in court could hold up a
$1,000,000, OC project and add another 10-205? to that project
until the easement 1is obtained. The condemnor either has to
pay a greatly inflated price (judicial blackmail), redesign
the project (and go through the same procedure again) or
wait to determine what would happen in court. Furthermore,
if the condemnor pays one landowner more during negotiations,
then word spreads so that all condemnees want more. Because
the Croft bill would require the court to make findings, the
Supreme Court may be bound by such findings if not clearly
"erroneous™ and that project site would have to be abandoned
because the trial court as judge, jury, planner, designer,
engineer and economist so determined that, another site might
be better.

In the ARCO Pipeline case, the condemnee?s basic objection
to the pipeline was the routing. The condemnee stated that
it should go around his property and drew a couple of pencil
lines on a map to show to the court how this routing could be
accompli shed on someone else ™ property. In the ARCO Pipeline
case the condemnee did not offer any expert testimony or show
why the pencil line was better from an economic, soils,
terrain, contours, planning, ecology, design, engineering,
costs or other matters which a well-planned project would have
to take Into account. In other words, he made no offer to nor
did he show the project was mor*. feasible.

The trial court considered that this mere pencil line was
in effect an "alternate route"™ and stated that the condemnor
must offer "convincing evidence... to show that they have at
least considered the alternative routing...and give cogent
reasons Tfor their alternate selection". In other words, the
condemnor had to have prescience to visualize what every
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possible condemnee might come up with over the 8C0O miles of
pipeline, and to prove to the court why this imaginary alter—
nate route should not be selected. As an engineer stated 1in
one case, it is possible to build a pipeline up the side of
the Empire State Building if one has the money to pay. So,
the question in almost every condemnation case is not whether
the project can be built at all on the particular parcel, but
what is the more feasible route or site, a decision best deter—
mined by the agency and not a court. In the ARCO Pipeline
case, based on the additional length as shown by the pencil
line, the total construction cost of the proposed alternate
pencil routing was estimated at $192,500.00. In other words,
if the condemnor had not shown to the court®"s satisfaction
(the court being a planner, designer, engineer, etc.) under
the Croft bill that the alternate routing was perhaps not
feasible, then the court could deny the taki\g. You might
argue that the court would not do such a ridiculous thing

when an easement valued at hundreds of dollars an acre would
necessitate a completely new redesign at a tremendous extra
cost, but this is exactly what the trial court did in one
actual case. You and your committee might ask yourself what
would happen to every other project in the State of Alaska,
once it is known that the means are at hand tofrustrate a
legitimate public purpose by adding a test forno reason

other than the ruling in the ARCO Pipeline case is not under—
stood.

The only purpose of a declaration of taking is to give
Immediate title to the property so that the work can proceed. A
declaration of taking is premised on the idea that the condemnor
has exercised and will exercise 1its best judgment in selecting
the route and performing the necessary design and engineering.

If the courts and condemnees are going to select the sites and
how a project is to be built, | think the citizens of this
state are entitled to a protest.

I should like to emphasize that 1 do not have any prospects
in the future of representing any condemnors, and that my prac—
tice will be again limited to that of representing condemnees.

I can assure you as an attorney representing condemnees that
if the present bill passes which emasculates the Declaration of
Taking Act, you can be assured that many condemnees will not
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surrender their property without going through the Supreme
Court, unless as you may expect, they receive a considerable
premium over and above the fair market value and just compen—
sation for the privilege of the State having to avoid their
challenge to the declaration of taking procedure so that

the project can be built. Since the State must pay the
condemnees actual costs under some circumstances such as
when the jury some two years Jlater in these inflationary
times Tfinds the property wasl0% more(the condemnee

askinr for 100% or more) than the just compensation the
entire cost through appeal could be added to the project
cost.

In conclusion, the bill if passed would only frustrate
legitimate public projects, would greatly delay the
acquisition of property necessary for projects, would require
the State and other condemnors to expend a great deal of
money 1in attempting to meet frivolous objections, would
probably require from time to time a complete project to be
rerouted at considerable cost and would surely add to the

land acquisition costs. In short, the bill 1is merely

going to add to the great cost of public works and public
utilities. You must ask whois being protected by thebill,
the lawyers and their clients, or the general public.

I would request that you review this bill carefully
because this bill will mean that a condemnor in effect no
longer has a declaration of taking procedure to the detriment
of the general public which undoubtedly desires a project
being commenced as soon as possible at the least expense.

KLW/dd
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