


An Act relating to the power of eminent domain.”

C O M M I T T E E  R E P O R T
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Hr. Speaker: Date_____________________

, . JTTPTrT W *  u u
The Committee on ________________________has had  _______________________

under consideration. A Haj o r i ty of the members of the Committee

( ) recommends it DO PASS

( ) recommends it DO NOT PASS

( ) recommends it DO PASS WITH ATTACHED AHENDHENT (S)

( ) recommends it BE REPLACED WITH CS FOR _______________  AND THAT

CS F O R _____________________ DO PASS

( ) "and" recommends it BE REFERRED TO THE __________________________

COHH ITTEE

( ) reports it back WITHOUT RECOHHENDATI ON 

( ) "other"

Hembers signing the Major i t y report:

Hembers NOT concurring in the Majority report:

_________________________  recommends:

_________________________  recommends:

_____________________ recommends:

_________________________ re comm e n d s :

r er ommends :
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B I S S  a n d  H O L M E S
A T T O R N E Y S  A T  LAW  

AN A S S O C I A T I O N  o r A B O F C S S I O N A L  C O R P O R A T I O N S

B U T T O N  C  B I S S  F I R S T  N A T I O N A L  B U I L D I N G

R O G E R  F.  H O L M E S  A 2 5  O  S T R E E T

A N C H O R A G E .A L A S K A  9 9 S O I  
TELEPHONE 0 0 7 )  2 7 7 - 8 S 6 *

A u g u s t  29, 1975

S e n a t o r  C h a n c y  C r o f t  
425 G S t r e e t ,  S e v e n t h  F l o o r  
A n c h o r a g e ,  A K  99501

Dear Sen ator:

I j u s t  r e a d  A r c o  P i p e l i n e  Company, et al. v. 3.60 Acres, M o r e  or 
L e s s , etc.; J a c k i e  J. S t e w a r t , et a l . , O p i n i o n  No. 1177 dated 
A u g u s t  1, 1975. It holds that w h e n  a d e c l a r a t i o n  of t a k i n g  is 
u t i l ized, the c o u r t  is not a u t h o r i z e d  to i n quire into the n e c e s s i t y  
of t h e  taking.

I h a v e  b e e n  o n  b o t h  sides of the c o n d e m n a t i o n  p r o c e d u r e s  repeatedly, 
and I b e l i e v e  this o p i n i o n  is i n c o rrect and w i l l  p r o d u c e  u n j u s t  
results. S p e c i f i c a l l y ,  I b e l i e v e  A.S. §09.55.280 r e q u i r i n g  that the 
p r o j e c t  be l o c a t e d  in a m a n n e r  w h i c h  w i l l  be m o s t  c o m p a t i b l e  with  
the g r e a t e s t  p u b l i c  g o o d  and the least p r i v a t e  injury,- etc., should 
be m a d e  a p p l i c a b l e  to all takings i n c l uding those t h r o u g h  the 
e x e r c i s e  of a d e c l a r a t i o n  of taking by the s o - c a l l e d  "quick take" 
method.

H i s t o r i c a l l y ,  the S t a t e  of A l a s k a  and all o t h e r  a g e n c i e s  to my 
k n o w l e d g e  u t i l i z i n g  the q u i c k  take d e c l a r a t i o n  of t aking p r o c e d u r e s  
ha v e  a l w a y s  s c h e d u l e d  a "A and N" h e a r i n g  as soon as p o s s i b l e  
f o l l o w i n g  the filing of the d e c l a r a t i o n  and taking a n d  d e p o s i t  of 
e s t i m a t e d  just com pen s a t i o n .  This hearing on a u t h o r i t y  a n d  n e c e s­
sit y  a l w a y s  e n t a i l e d  t e s t imony by the c o n d e m n i n g  a g e n c y ' s  e n g i n e e r s  
that it w a s  n e c e s s a r y  to locate the p r o j e c t  in this p a r t i c u l a r  place, 
and take this a m o u n t  of land, etc. We all s e e m  to h a v e  b e e n  able 
to f u n c t i o n  w i t h  p r o v i n g  this r e q u i r e m e n t  in the past.

In c i d e n t a l l y ,  a l t h o u g h  the e n g i neers have t e s t i f i e d  as to the 
a b s o l u t e  n e c e s s i t y  of a p a r t i c u l a r  take locati on and area in 
p r o c e e d i n g s  in w h i c h  I have participated, on sever al o c c a s i o n s  I h a v e  
later f o u n d  that they have c h a nged their m i n d  and r e q u e s t e d  an 
a m e n d e d  d e c l a r a t i o n  of t aking b e c a u s e  they d e s i r e d  for on e reason o r  
a n o t h e r  to r e l o c a t e  the p a r t i c u l a r  project. I o n l y  m e n t i o n  this 
b e c a u s e  the c o n d e m n i n g  a gency has e n g i reers w h o  w i l l  i n v a r i a b l y  
t e s t i f y  to j u s t i f y  their w o r k  p r o d u c t  even under the p a s t  p r o c e d u r e s  
w h e r e  n e c e s s i t y  h a d  to be p roven  in c o n n e c t i o n  w i t h  the d e c l a r a t i o n
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of taking. The l a n d o w n e r  is then forced to employ an e n g i n e e r  
to r e v i e w  and a n a l y z e  the p r o j e c t  location at c o n s i d e r a b l e  
e x p e n s e  in o r d e r  to c o m b a t  this testimony. However, the op tion 
of c o m b a t i n g  it at least p r e v e n t s  that type of abuse w h i c h  seems 
to s o m e t i m e s  f l o w  f r o m  m i n d s  t r a i n e d  in e n g i n e e r i n g  p r i n c i p l e s  
w i t h o u t  r e g a r d  to b r o a d e r  c o n s i d e r a t i o n s  than the c o n s t r u c t i o n  
of a p a r t i c u l a r  project.

W h i l e  o u r  S u p r e m e  C o u r t  has d i s t i n g u i s h e d  b e t w e e n  the powers 
e x e r c i s e d  t h r o u g h  a d e c l a r a t i o n  of n e c e s s i t y  and a r e g u l a r  slow 
take p r o c e e d i n g ,  the fact of the m a t t e r  is the impact on a 
p r o p e r t y  o w n e r  is the same. He loses his p r o p e r t y  w h e t h e r  he w a n t s  
to or not. W h y  s h o u l d  there be a d i s t i n c t i o n  r e q u i r i n g  the c o n­
de m n i n g  a g e n c y  to p r o v e  n e c e s s i t y  on the o n e  hand, and  not have  to 
p r o v e  i t  on the o t h e r  hand, w h e n  the p r o p e r t y  o w n e r  w h o  is the 
o b j e c t  of the s a f e g u a r d  b l eeds the' same c o l o r  a n d  q u a n t i t y  of b lood 
r e g a r d l e s s  of w h i c h  k n i f e  is used.

Th e  C o u r t ' s  d e c i s i o n  finds a c o n f l i c t  b e t w e e n  the p r o v i s i o n s  of 
A.S. §09.55.280 and the d e c l a r a t i o n  of t akir f p r o v i s i o n s .  I 
s t r o n g l y  d i s a g r e e  w i t h  t h e  C o urt's re asoning b u t  even m o r e  s t r o ngly 
o b j e c t  to t h e  r e s u l t  w h i c h  preve n t s  a p r o p e r t y  o w n e r  f r o m  even 
e n l i s t i n g  the c o u r t ' s  aid in c u r b i n g  an abuse. R ece nt years have 
s e e n  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  s e v e r e l y  r e s t r i c t  the right 
of one p a r t y  to i n t e r f e r e  w i t h  a n o t h e r  party 's p r o p e r t y  prior to 
the c o u r t  r e v i e w  of the c l a i m a n t ' s  rights, p a r t i c u l a r l y  in the 
p r e j u d g m e n t  a t t a c h m e n t  cases. Y e t  here, o u r  State S u p r e m e  Court 
c a p i t u l a t e s  to any c o n d e m n i n g  a u t h o r i t y  the absolute right to take 
a n o t h e r  p e r s o n ' s  p r o p e r t y  w i t h o u t  any p r o v i s i o n  for r e v i e w  as to 
the n e c e s s i t y  of the taking.

It m a y  be t h a t  o u r  c o n d e m n a t i o n  laws are in need of w h o l e s a l e  
re v i s i o n .  I fear that su ch r e v ision w o u l d  be s t r o n g l y  influenced  
by the S t a t e ' s  A t t o r n e y s  to the d e t r i m e n t  of p r o p e r t y  owners. It 
seems to m e  that a t t o r n e y s  r e p r e s e n t i n g  g o v e r n m e n t  a g e n c i e s  in 
c o n d e m n a t i o n  s o m e h o w  d e v e l o p  a p a r a n o i a  and want the s c a l e s  tilted 
far in t h e i r  favor. B e c a u s e  of that, I w o u l d  s u g g e s t  that any 
r e v i s i o n  be c a r e f u l l y  reviewed. J. w o u l d  also s u g g e s t  t h a t  steps 
be t a k e n  to n e u t r a l i z e  the e ffect of the A r c o  P i p e l i n e  C o m p a n y  
c a s e  d e c i sion.

V e r y  t r u l y  yours,

B u r t o n  C. Biss



House Judiciary Committee

March 26, 1976

Tr. m e e t i n g  was c a l l e d  t o  o r d e r  by C h a i r m a n  G a r d i n e r  a t  3 : 0 0  p . m .  
Memb ers  p r e s e n t  w e re  0  . t e n ,  S p e c k i n g ,  B r a d l e y  a n d  G a r d i n e r .
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R i c h a r d  K e r n s ,  A G '  o f f i c e  ( H i g h w a y s ) :

D e t e r m i n a t i o n  f o r  r i g h t  o f  way m u s t  b e  m a de  b e f o r e  c a n  g o  t o  c o n t r a c t .  
T h e  c o u r t  r o om  i s  n o t  t h e  p l a c e  t o  d e c i d e  r i g h t  o f  w a y ,  t h a t  i s  f o r  
t h e  a g e n c y  ( d e p t ,  o f  h i g h w a y s )  t o  d e c i d e .  E m i n e n t  d o m a i n  a n d  " q u i c k  
t a k e "  i s  a p r o p e r  a u t h o r i t y  f o r  d e p t ,  o f  h i g h w a y s  t o  h a v e  b u t  n o r  f o r  
p r i v a t e  c o r p o r a t i o n s ,  l i k e  A l y e s k a  o r  A R C O .  S t a t e  w a n t s  e x e m p t i o n  f r o m  
c o u r t  r o o m  d e t e r m i n a t i o n .  A g e n c y  w a n t s  t o  make  d e c i s i o n  o f  w h a t  r o u t e  
t o  t a k e  b e f o r e  c o u r t  r o o m  a p p e a r a n c e .  E x p e n s i v e  a n d  t i m e  c o n s u m i n g .  
D e p a r t m e n t  o f  H i g h w a y s  c a n  make  a b e t t e r  d e c i s i o n  o f  r i g h t  o f  way t h a n  
a j u d g e .

R i c h a r d  W i n n i n g ,  A n c h o r a g e  m u n i c i p a l  a t t o r n e y :

S u g g e s t s  d e l e t i o n  o f  " g r e a t e s t  p u b l i c  g o o d "  a s  a n y  p u b l i c  p r o j e c t  
c o u l d  b e  s c r u t i n i z e d  a f t e r  c o m p l e t i o n  as  n o t  b e i n g  i n  t h e  g r e a t e s t  
p u b l i c  g o o d  a n d  t h e r e f o r e  m u s t  p a y  b a c k  t h e  o r i g i n a l  o w n e r .

T h °  m e e t i n g  was a d j o u r n e d  a t  4 : 3 0  p . m .
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T h e  m e e t i n g  was c a l l e d  t o  o r d e r  by C h a i r m a n  G a r d i n e r  a t  1 : 2 5 .  P r e s e n t  
were  C o t t e n ,  B r a d l e y ,  P a r r  a n d  G a r d i n e r .

HB  8 2 3  C R E D I T  U N I O N S

J o e  M c K i n n o n ,  s p o n s o r

Went  t h r o u g h  H u m p h r e y ' s  a m e n d m e n t s  a n d  M o t l e y ' s  a m e n d m e n t s  as c h a n g e s  
f r o m  C o m m e r c e  C S  t o  J u d i c i a r y  C s .

Mr .  P a r r  m o v e d  t h a t  c h a r t e r  c o n v e r s i o n  b e  a p p r o v e d  b y  me mbe rs  l i k e  
m e r g e r .  No  o b j e c t i o n . a d o p t e d .

D e l e t e d  a n y  r e f e r e n c e  o f  wa ge s  a s  c o l l a t e r a l  f o r  l o a n .

B r a d l e y  m o v e d  new C S  by  J u d i c i a r y  o u t  o f  c o m m i t t e e .

SB 546 E M I N E N T  DO M A IN

Mr.  Bro wn  m o v e d  am t o  s e c  2 ( a )  o n  l i n e  2 0 - 2 1 .  No  o b j e c t i o n ,  a d o p t e d .

Mr .  Bro wn  m o v e d  p a g e  1 ,  l i n e  25  a d d  " o r  p o s s e s s i o n " .  No o b j e c t i o n ,  
a d o p t e d .

M r .  Bro wn  m o v e d  CS  o u t  o f  c o m m i t t e e .

HB  63 4 E M PL O Y M E N T O F  M I N O R S  HB
634

P a g e  2 ,  l i n e  1 4 - 1 5  r e a d s  a s  i f  m i n o r  s h o u l d  g i v e  n o t i c e .  D r a f t i n g  
e r r o r .  R e w r i t e  s o  t h a t  e m p l o y e r  m u s t  g i v e  n o t i c e .

S e c .  6 s h o u l d  r e a d  " a n d  2 3 . 1 0  3 4 0 ( b ) .

M r .  S p e c k i n g  m o v e d  C S  o u t .  No o b j e c t i o n .

HB  6 0 0  D E T E R M I N A T E  S E N T E N C I N G  HB
6 0 0

A new C S  b y  P a t  C o n h e a d y  o f  D e p t ,  o f  Law .

2 ( a )  a n d  3 ( a )  a r e  s p e c i f i c  m i n i m u m  t e r m s  o f  c o n f i n e m e n t .

S e c .  5 :  G o o d  t i m e  i s  v e s t e d  a f t e r  a c c u m u l a t i o n  o f  30 d a y s .

P a g e  5 ,  l i n e  1 6  t o  r e a d :  " s h a l l  i n q u i r e  o f  t h e  a c c u s e d  p e r s o n  w h e t h e r
o r  n o t  h e  i s . . . "

House Judiciary Committee
April 7, 1976

HB
8 2 3

T h e  m e e t i n g  was a d j o u r n e d  a t  3 : 2 0 .



JAY S. HAM M ORO, GOV ERN O R

B IK P A liT M E iX T  O F ZVATUBIAI. BIKSOBJUCFSH K S O U U C I K S  j

OFF ICE  OF  THE C O m s S IO M E K  / f O U C H  M ^ J U H E A U  99811

J a n u a r y  5, 1976

\\
The H o n o r a b l e  C h a n c y  C r o f t
S uite 710 
425 G S t r e e t
An c h o r a g e ,  A l a s k a  99501 

Dear Chancy:

Earlier, B i l l  M c Q u i r e  s e n t  a l o n g  a c o p y  of y o u r  p r o p o s e d  
S e n a t e  B i l l  r e l a t i n g  to the p ower of e m i n e n t  domain, along 
w i t h  a r e q u e s t  t h a t  w e  take a look at it here.

I h a v e  c i r c u l a t e d  t h e  d r a f t  for comments, a n d  h a v e  found 
no g e n e r a l  p r o b l e m s  w i t h  the legislation. I s hould p oint 
o u t  t h a t  this D e p a r t m e n t  has far less to do w i t h  e m i n e n t  
d o m a i n  t h a n  d o e s  the D e p a r t m e n t  of Highways, ana t h e r e f o r e  
p r o b a b l y  d o e s  n o t  a p p r e c i a t e  the c o m p l e x i t i e s  r e g a r d i n g  
the u s e  of this law.

G e n e r a l l y  s p e a k i n g , t h e  i n t e n t  of the bill seems to be 
good, a n d  t h e  o n l y  c h a n g e  t h a t  anyone r e c o m m e n d e d  in our 
D e p a r t m e n t  is chat in S e c t i o n  460(b) the w o r d s  "or p u rpose 
be s u b s t i t u t e d  for t h e  w o r d s  "for a p r o j e c t  l o c a t e d . " " " T h e  
t h o u g h t  h e r e  is that p r o j e c t  t e n d s - to be a s s o c i a t e d  w i t h  
d e v e l o p m e n t  a n d  it m a y  be t h a t  the e m i n e n t  d o m a i n  p o w e r  
m a y  be e x e r c i s e d  for a p u b l i c  use that may n o t  r e q u i r e  
d e v e l o p m e n t .  I w o u l d  be i n t e r e s t e d  in s eeing c o m m e n t s  of 
the D e p a r t m e n t  o f  H i g h w a y s  o n  this.

Best reg ards,
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M K l  s Ve
T H E  SI PREI’lE C O U R T  OF T H E  S T A T E  OF A L A g R ^

A R C O  P I P E L I N E  COMPANY, et al. ,

P e t i t i o n e r s ,

v.

3.60 A c r e s ,  m o r e  or less, etc.; 
J A C K I E  J. S T E W A R T ,  e t  a l . ,

R e s p o n d e n t s .

. . .  .1 r  .

LEGISLATIVE AFFAIRS 
AC CMC*/

F i l e  No. 2419

O P I N I O N

[No.1177 - August. 1, 1975]

P e t i t i o n  for R e v i e w  f r o m  the S u p e r i o r  C o u r t  o f  
the S t a t e  o f  A l aska, F o u r t h  J u d i c i a l  D i s t r i c t ,  
F a i r b a n k s ,  W a r r e n  W. T a yl or, J udge.

A p p e a r a n c e s :  Karl L. W a l t e r ,  J r . ,  o f  Groh,
B e n k e r t  £ W a lt er, A n c h o r a g e ,  for P e t i t i o n e r s .  
J a c k i e  J. Stewart, D e l t a  J u n c t i o n ,  R e s p o n d e n t ,  
in p r o p r i a  persona.

B e fore: R a b i n o w i t z ,  C h i e f  J u s t i c e ,  C o n n o r ,  E r w i n ,
and Burke, Justi c e s .  (Boochever, J u s t i c e ,  not 
p a r t i c i p a t i n g .)

E RWIN, J u s t i c e .

P e t i t i o n e r s  a r e  the o w n e r s  a n d  c o n s t r u c t o r s  o f  the 

T r a n s - A l a s k a  P i p e l i n e .  In o r d e r  t o  f a c i l i t a t e  t h e  p r o m p t  

r ^ m p l e t i o n  of t h i s  m o n u m e n t a l  and h i s t o r i c  p r o j e c t ,  t h e  

S t a t e  of A l a s k a  in A S  3 8 . 3 5 . 1 3 0  a u t h o r i z e d  a d e l e g a t i o n  of 

i t s  p o w e r  o f  e m i n e n t  d o m a i n  and p e r m i t t e d  t h e r e b y  t h e  u s e  b y  

p e t i t i o n e r s  of a d e c l a r a t i o n  of t a k i n g  to c o n d e m n  r e a l



p r o p e r t y  in the s t a t e  for r i g h t - o f - w a y  p u r p o s e s .  P u r s u a n t  

to t h i s  grant, on J u l y  15th, 1974, p e t i t i o n e r s  f i l e d  a n  

e m i n e n t  d o m a i n  c o m p l a i n t  and a d e c l a r a t i o n  of t a k i n g  s e e k i n g  

t o  c o n d e m n  a 3 . 6  a c r e  r i g h t - o f - w a y  and e a s e m e n t  —  100 f e e t  

w i d e  a n d  a p p r o x i m a t e l y  1400 f e e t  long —  a c r o s s  the 80 a c r e
p

h o m e s t e a d  of r e s p o n d e n t  S t e w a r t  in the a r e a  of D e l t a  J u n c t i o n .  

T h e  s u m  of $ 7 0 0 . 0 0  w a s  d e p o s i t e d  in the c o u r t  as e s t i m a t e d  

c o m p e n s a t i o n  f o r  the taking. R e s p o n d e n t  S t e w a r t  a n s w e r e d  

a n d  a s s e r t e d  t h a t  c o n d e m n a t i o n  of the r e s p o n d e n t’s p r o p e r t y  

w a s  n o t  n e c e s s a r y  s i n c e  p e t i t i o n e r s  h a d  p u b l i c  l a n d s  a v a i l­

ab l e  to t h e m  w h i c h  w e r e  s u i t a b l e  for t h e  p i p e l i n e  c o n s t r u c t i o n .

A  c o n s o l i d a t e d  h e a r i n g  c o n c e r n i n g  t h i s  as w e l l  as 

o t h e r  p a r c e l s  i n  the s a m e  a r e a  w a s  c o n d u c t e d  o n  S e p t e m b e r  20 

a n d  N o v e m b e r  1.- 1974. A t  the h e a r i n g  p e t i t i o n e r s  o f f e r e d  

e x p e r t  t e s t i m o n y  o n  the s u b j e c t s  o f  r o u t e  s e l e c t i o n  a n d  

d e s i g n  c r i t e r i a  a n d  the n e c e s s i t y  of the t a k i n g  of r e s p o n d­

en t ' s  p r o p e r t y .  T h e  t e s t i m o n y  r e v e a l e d  t h a t  in the o p i n i o n  

of t he p i p e l i n e  c o m p a n y  the r o u t e  s e l e c t e d  w a s  o p t i m a l  in 

s a t i s f y i n g  d e s i g n  a n d  c o n s t r u c t i o n  c r i t e r i a  a n d  m a i n t a i n e d

1

1. A S  3 8 . 3 5 . 1 3 0  of the Ricrht-af-Way L e a s i n g  A c t  
p r o v i d e s  i n  part:

(a) T h e  l e s s e e  may, if t h e  c o m m i s s i o n e r  
d e l e g a t e s  t h e  f u n c t i o n  to it, c o n d emn, b y  
d e c l a r a t i o n  of taki ng, u n d e r  A S  0 9 . 5 5 . 4 2 0 -  
0 9 . 5 5 . 4 5 0 ,  r e a l  p r o p e r t y  a n d  a c q u i r e  l e a s e s  
o f  or e a s e m e n t s  or r i g h t s - o f - w a y  on lands  
in  t h e  s t a t e  r e q u i r e d  for r i g h t - o f - w a y  p u r­
p o s e s  for a p i p e l i n e  s u b j e c t  to the l e a s e  
o n  b e h a l f  of a n d  a s  agon'; f o r  t h e  s t a t e  in 
w h i c h  t i t l e  to o r  i n t e r e s t  in the l a n d  s h a l l  
vest.
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the s t r a i g h t e s t  line pos sible, one h a v i n g  the f e w e s t  n u m b e r  . 

of a n g l e s  d e t r i m e n t a l  to the p r o p e r  f l o w  o f  c r u d e  oil. T h e  

e x p e r t  t e s t i m o n y  f u r t h e r  i n d i c a t e d  t h a t  core d r i l l i n g  o f  the 

p r o p e r t y  h a d  r e v e a l e d  t h a t  the soil w a s  s u i t a b l e  for b u r y i n g  

t h e  p i p e l i n e .  R e s p o n d e n t ,  on the other hand, o f f e r e d  n o  

t e s t i m o n y  q u e s t i o n i n g  the e f f i c a c y  of t h e  r o u t e  s e l e c t e d ,  

b u t  p r o v i d e d  i n s t e a d  e v i d e n c e  t h a t  t h e r e  w e r e  s t a t e  a n d  

u n i v e r s i t y  l a n d s  n o r t h  of r e s p o n d e n t ' s  p r o p e r t y  o v e r  w h i c h  

t h e  p i p e l i n e  c o u l d  b e  c o n s t r u c t e d .

A f t e r  h e a r i n g  t h e  t e s t i m o n y  a n d  a f t e r  a d d i t i o n a l  

b r i e f i n g  the t r i a l  c o u r t  d e n i e d  the taking, c o n c l u d i n g  t h a t  

p e t i t i o n e r s  h a d  f a i l e d  to d e m o n s t r a t e  t h a t  t h e y  h a d  c o n­

s i d e r e d  r o u t i n g  t h e  l i n e  o v e r  p u b l i c  l a n d s  a n d  t h e r e b y  a v o i d  

p r i v a t e  injury. T h e  c o u r t  r u l e d  t h a t  w h e r e  the o p t i o n  o f  

a l t e r n a t i v e  r o u t i n g  o v e r  p u b l i c  land e x i s t s  p e t i t i o n e r s  h a v a  

t h e  b u r d e n  o f  s u b m i t t i n g  c o n v i n c i n g  e v i d e n c e  t h a t  t h e y  h a v e  

at l e a s t  c o n s i d e r e d  the a l t e r n a t i v e  r o u t i n g  a c r o s s  s t a t e  

l a n d  to a v o i d  p r i v a t e  injury, a n d  t h a t  t h e y  m u s t  g i v e  c o g e n t  

r e a s o n s  f o r  t h e i r  u l t i m a t e  selection.

F o l l o w i n g  the d e c i s i o n  a p e t i t i t o n  for r e v i e w  w a s  

f i l e d  in t h e  S u p r e m e  C o u r t  a n d  an o r d e r  g r a n t i n g  s u c h  

r e v i e w  w a s  e n t e r e d  o n  F e b r u a r y  18, 1975. 

v B e f o r e  d i s c u s s i n g  the i ssues  r a i s e d  in t h i s

r e vie w, it s h o u l d  be p o i n t e d  o u t  t h a t  t h e  t r i a l  c o u r t  

s p e c i f i c a l l y  f o u n d  t h a t  p e t i t i o n e r s  h a v e  b e e n  g i v e n  s t a t­

u t o r y  a u t h o r i t y  b y  t h e  s t a t e  of A l a s k a  to t a k e  p r o p e r t y  for
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the c o n s t r u c t i o n  of the T r a n s - A l a s k a  P i p e line; it a l s o  

a p p a r e n t l y  f o u n d  th at p e t i t i o n e r s  h a d  b e e n  p r o p e r l y  d e l e­

g a t e d  t h i s  p o w e r  a n d  h a d  o t h e r w i s e  c o m p l i e d  w i t h  the 

a p p l i c a b l e  s t a t u t e s  g o v e r n i n g  the e x e r c i s e  of t h e  p o w e r  of

c o n d e m n a t i o n  b y  w a y  of d e c l a r a t i o n  of taking. T h e s e  con-
2

e l u s i o n s  a r e  s u p p o r t e d  o n  the r e c o r d  a n d  h a v e  n o t  b e e n  

c o n t e s t e d  h e r e i n  b y  r e s p o n d e n t .  T h e y  a r e  t h e r e f o r e  D o t  a t  

i s s u e  in t h i s  P e t i t i o n  for Review.

T h e  s p e c i f i c  i s s u e  p r e s e n t e d  h e r e  for r e v i e w  is 

whp»t-tp>r n r  pnf- c o r r e c t  in its d e t e r m i n a -■——'■n* * 11 " ^ mm—mmmmm^

t i o n  t h a t  f o r  p u r p o s e s  of the e x e r c i s e  of. the p o w e r  o f  

c o n d e m n a t i o n  b y  w a y  of a d e c l a r a t i o n  of t a k i n g  p e t i t i o n e r s  

h a v e  t h e  b u r d e n  of s h o w i n g  c o n s i d e r a t i o n  of p o s s i b l e  a l t e r­

n a t e  p i p e l i n e  r o u t e s  a n d  of p r o v i d i n g  s u f f i c i e n t  p r o o f  of 

the n e c essij :̂ _of_thj5 particular^ r o u t e  selected. T h e  r e s o l u­

t i o n  of t h i s  q u e s t i o n  n e c e s s a r i l y  e n t a i l s  a n  a n a l y s i s  o f  the 

s t a t u t e s  g o v e r n i n g  the u s e  of a d e c l a r a t i o n  of t a k i n g  b y  

p e t i t i o n e r s  and, c o r r e l a t i v e l y , an i n q u i r y  into t h e  q u e s t i o n

of t h e  p r o p e r  s c o p e  of j u d i c i a l  r e v i e w  in s u c h  p r o c e e d i n g s .
3

A S  0 9 . 5 5 . 4 2 0 - 0 9 . 5 5 . 4 5 0 ,  g o v e r n i n g  the use of a

2. W e  n o t e  t h a t  t h e  r e c o r d  r e v e a l s  t h a t  o n  J u l y  2, 
1974, t h e  C o m m i s s i o n e r  of the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  
e x e c u t e d  a D e l e g a t i o n  of A u t h o r i t y  u n d e r  the s t a t u t e  a n d  
s p e c i f i c a l l y  a u t h o r i z e d  t h e r e b y  petiti o n e r s '  u s e  of a 
d e c l a r a t i o n  o f  t a k i n g  t o  c o n d e m n  the S t e w a r t  p r o p e r t y .

3. T h e  p e r t i n e n t  p r o v i s i o n s  of t h e s e  s t a t u t e s  
r e a d  a s  f o l lo ws:

Sec. 09.5 5. 4 2 0 .  D e c l a r a t i o n  o f  t ak i n g  
b y  s t a t e  or m u n i c i p a l i t y . (a) W h e r e  a



d e c l a r a t i o n  of t a k i n g  in this state, c o n s t i t u t e  t he a u t h o r i t y

3. C o n t ' d

p r o c e e d i n g  is i n s t i t u t e d  u n d e r  §§ 2 4 0 - 4 6 0  
o f  t h i s  c h a p t e r  b y  t h e  state, it m a y  f i l e  
a d e c l a r a t i o n  of t a k i n g  w i t h  the c o m p l a i n t  
or  a t  a n y  t i m e  a f t e r  the f i l i n g  of T h e  
c o m p l a i n t ,  b u t  b e f o r e  judgment. . . .

Sec. 0 9 . 5 5 . 4 3 0 .  C o n t e n t s  o f  d e c l a r a­
t i o n  of t a k i n g . T h e  d e c l a r a t i o n  of t a k i n g  
s h a l l  c o n t a i n

(1) a s t a t e m e n t  of the a u t h o r i t y  u n d e r  
w h i c h  t h e  p r o p e r t y  o r  an i n t e r e s t  in i t  is 
taken;

(2) a s', itement o f  the p u b l i c  u s e  for 
w h i c h  t h e  p r o p e r t y  o r  an i n t e r e s t  in i t  is 
taken;

(3) a d e s c r i p t i o n  of the p r o p e r t y  
s u f f i c i e n t  f o r  the i d e n t i f i c a t i o n  of it;

(4) a s t a t e m e n t  of the e s t a t e  or 
i n t e r e s t  in the p r o p e r t y ;

(5) a m a p  o r  p l a t  s h owi ng the l o c a t i o n  
o f  t h e  p r o p e r t y ;

(6) a s t a t e m e n t  o f  the a m o u n t  o f  m o n e y  
e s t i m a t e d  b y  the p l a i n t i f f  to b e  j u s t  c o m­
p e n s a t i o n  f o r  t h e  p r o p e r t y  o r  the i n t e r e s t  
in it.

Sec. 0 9 . 5 5 . 4 4 0 .  V e s t i n g  o f  t i t l e  a n d 
c o m p e n s a t i o n . (a) U p o n  the f i l i n g  o f  the 
d e c l a r a t i o n  of t a k i n g  and t h e  d e p o s i t  w i t h  
the c o u r t  of the a m o u n t  of the e s t i m a t e d  
c o m p e n s a t i o n  s t a t e d  in the d e c l a r a t i o n ,  
t i t l e  t o  the e s t a t e  a s  s p e c i f i e d  in t h e  
d e c l a r a t i o n  v e s t s  in the p l a i n t i f f ,  a n d  
t h a t  p r o p e _ t y  is c o n d e m n e d  a n d  t a k e n  for 
the u s e  of t h e  p l a i n t i f f ,  a n d  the r i g h t  
to j u s t  c o m p e n s a t i o n  for it v e s t s  in t h e  
p e r s o n s  e n t i t l e d  t o  it. T h e  c o m p e n s a t i o n  
s h a l l  b e  a s c e r t a i n e d  a n d  a w a r d e d  in the 
p r o c e e d i n g  a n d  e s t a b l i s h e d  by j u d g m e n t .  . . .

Sec. 09.55. 4 5 0 .  R i g h t  of e n t r y  a n d  
p o s s e s s i o n . (a) U p o n  the f i l i n g  of t h e
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for p e t i t i o n e r s '  t a k i n g  in this case. In B r i d g e s  v. A l a s k a  

H o u s i n g  A u t h o r i t y , 349 V . 2d 149 (Alaska 1959), the o n l y  case 

in w h i c h  t h i s  c o u r t  h a s  e n g a g e d  in a c o m p r e h e n s i v e  a n a l y s i s  

of t h e  g e n e r a l  i m p o r t  of t hes e p r o v i s i o n s  in t h e  c o n t e x t  of

t h e  e x e r c i s e  of e m i n e n t  d o m a i n  in t h i s  state, it w a s  o b s e r v e d

that.

[a] d e c l a r a t i o n  of t a k i n g  e n l a r g e s  
th e  r i g h t s  o f  the c o n d e m n i n g  a u t h o r i t y  
a n d  r e d u c e s  t h o s e  of t h e  landow ner. Tlpon 
the f i l i n g  of the d e c l a r a t i o n  a n d  a d e p o s i t  
of t h e  a m o u n t  of c o m p e n s a t i o n  e s t i m a t e d  to 
be due, t i t l e  to the r e a l  p r o p e r t y  v e s t s  
in the c o n d e m n i n g  a g e n c y  a n d  "such r e a l  
p r o p e r t y  * * * shal l b e  d e e m e d  to b e  c o n­
d e m n e d  a n d  t a k e n  for the u s e  o f  the c o n­
d e m n i n g  a g e n c y  * * A n d  then, w i t h o u t
the n e c e s s i t y  of a w a i t i n g  the r e p o r t  of the 
c o m m i s s i o n e r s  and a s s e s s m e n t  of damages, 
t h e  c o u r t  is g i v e n  t h e  p o w e r  r to fix the 
t i m e  w i t h i n  w h i c h  a n d  the t e r m s  u p o n  w h i c h

4

3. C o n t ' d

d e c l a r a t i o n  of t a k i n g  and the d e p o s i t  of 
the e s t i m a t e d  c o m p e n s a t i o n ,  t h e  c o u r t  may, 
u p o n  m o t i o n ,  fix the t i m e  d u r i n g  w h i c h  and 
t h e  t e r m s  u p o n  w h i c h  the p a r t i e s  in p o s s e s­
si o n  a r e  r e q u i r e d  to s u r r e n d e r  p o s s e s s i o n  
to the p e t i t i o n e r .  H o w e v e r ,  the r i g h t  of 
e n t r y  s h a l l  n o t  b e  g r a n t e d  t h e  p l a i n t i f f  
u n t i l  a f t e r  t he r u n n i n g  of t h e  time  for 
the d e f e n d a n t  t o  f i l e  an o b j e c t i o n  t o  the 
d e c l a r a t i o n  o f  t a ki ng. . . .

(c) T h e  r i g h t  to t a k e  p o s s e s s i o n  a n d  
t i t l e  in a d v a n c e  of f i n a l  j u d g m e n t  w h e r e  
a d e c l a r a t i o n  of t a k i n g  is f i l e d  is in 
a d d i t i o n  to a n y  o t h e r  r i g h t s  to take p o s­
s e s s i o n  p r o v i d e d  in §§ 24 0 - 4 6 0  of t h i s  
c h a p t e r .

4. Note 1 supra.
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th e  p a r t i e s  in p o s s e s s i o n  shall be r e q u i r e d  
to s u r r e n d e r  p o s s e s s i o n "  to the c o n d e m n i n g  
a u t h o r i t y .  5

T h e  C o u r t  f u r t h e r  c o n c l u d e d  that

[i]t a p p a r e n t l y  w a s  not  i n t e n d e d  t h a t  
t he d e c l a r a t i o n  of t a k i n g  p o w e r  s h o u l d  
m e r e l y  s u p p l e m e n t  the p r o c e d u r a l  a s p e c t s  
o f  the then e x i s t i n g  s t a t u t o r y  p r o v i s i o n s  
o n  e m i n e n t  domain. . . . T h e  d e c l a r a t i o n  
o f  t a k i n g  is a p o w e r  of e m i n e n t  domain,  a n d  
n o t  o n l y  a m a n n e r  of e x e r c i s i n g  a p o w e r  
o t h e r w i s e  confe rred. M o r e  t h a n  p r o c e d u r e  
is involved; s u b s t a n t i v e  r i g h t s  are a f f e c t e d .  6

W e  take thi s o p p o r t u n i t y  to o b s e r v e  t h a t  c h a n g e s  

in t h e  l a n g u a g e  of the d e c l a r a t i c  of t a k i n g  p r o v i s i o n s  

s i n c e  B r i d g e s  h a v e  b e e n  —  a t  l e a s t  for p u r p o s e s  o f  this 

r e v i e w  —  m i n o r ,  a n d  we c o n s e q u e n t l y  r e c o g n i z e  the a p p l i c a­

b i l i t y  of t h e  B r i d g e s  a n a l y s i s  t o  the c a s e  at hand. In 

B r i d g e s , h o w e v e r ,  w e  w e r e  n o t  c a l l e d  u p o n  to c o n s i d e r  t h e  

e f f e c t  o f  t h e  d e c l a r a t i o n  of t a k i n g  p r o v i s i o n s  in l i g h t  of 

o t h e r  s t a t u t e s  w h i c h  g o v e r n  e m i n e n t  d o m a i n  p r o c e e d i n g s  in 

g e n e r a l .  I t  is t h i s  i n t e r r e l a t i o n s h i p  w h i c h  is a t  the c r u x  

of t h i s  r e v i e w .

T h e  t r i a l  court, in h o l d i n g  t h a t  p e t i t i o n e r s  w e r e  

o b l i g e d  to d e m o n s t r a t e  in c o n v i n c i n g  t e r m s  the n e c e s s i t y  of 

s e l e c t i n g  o n e  r o u t e  a s  o p p o s e d  to other a l t e r n a t i v e s  w h i c h  

m i g h t  a r g u a b l y  m i n i m i z e  p r i v a t e  injury, p r e m i s e d  its r u l i n g  

u p o n  the c o n c l u s i o n  t h a t  the p e t i t i o n e r s '  a c t i o n  w a s  g o v e r n e d  

b y  the s a m e  r u l e s  w h i c h  a p p l y  to any g o v e r n m e n t a l  e x e r c i s e
. . .  . . . • i • / i .

5. 349 P . 2d a t  153- 54 .(footnote o m i t t e d ) .

6. Id. at 153.



(
(

of t h e  p o w e r  of e m i n e n t  domain. O b v i o u s l y  l o o k i n g  t o  s u c h

s t a t u t e s  as AS 09 5 5.260 t h r o u g h  09.55.280 , a n d  0 9 . 5 5 . 3 0 0 ,
7

7. T h e s e  s e c t i o n s  p r o v i d e  in p e r t i n t e n t  part:

vj
Sec. 0 9 . 5 5 . 2 6 0 .  P r i v a t e  p r o p e r t y  s u b­

ject  to be t a k e n . T h e  p r i v a t e  p r o p e r t y  
w h i c h  m a y  b e  t a k e n  u n d e r  §§ 240 - 4 6 0  of 
this c h a p t e r  i n c l u d e s

(5) all r i g h t s - o f - w a y  for any of the 
p u r p o s e s  m e n t i o n e d  in § 240 o f  this c h a p t e r ,  
a n d  the s t r u c t u r e s  a n d  i m p r o v e m e n t s  on the 
r i g h t s - o f - w a y ,  a n d  the lands h e l d  a n d  u s e d  
in c o n n e c t i o n  w i t h  t h e m  s hal l be s u b j e c t  to 
b e  c o n n e c t e d  w i t h ,  c r o ssed, or i n t e r s e c t e d  
b y  a n o t h e r  r i g h t - o f - w a y  or i m p r o v e m e n t s  or 
s t r u c t u r e s  o n  them; t h e y  shall a l s o  be 
s u b j e c t  to a l i m i t e d  use, in c o m m o n  w i t h  t h e  
owner, w h e n  n e c e s s a r y ;  b u t  the uses, c r o s s i n g s ,  
i n t e r s e c t i o n s ,  a n d  connections, sha^l b e  m a d e  
in the manner.most- onmnafrihln w i t h  the g r e a t­
e s t  p u b l i c  b e n e f i t  a n d  least p r i v a t e  injury;

Sec. 0 9 . 5 5 , 2 7 0 .  P r e r e q u i s i t e s . B e f o r e  
p r o p e r t y  c a n  b e  taken, it s h a l l  a p p e a r  t h a t

(2) the t a k i n g  is n e c e s s a r y  to the use;

Sec. 0 9 . 5 5 . 2 8 0 .  E n t r y  u p o n  l a n d . I n  
c a s e s  w h e r e  l a n d  is r e q u i r e d  for p u b l i c  1 
t h e  state, t h e  p u b l i c  entity, or p e r s o n s  
h a v i n g  the  a u t h o r i t y  to c o n demn,  or its 
a g e n t s  in c h a r g e  o f  t h e  u s e  m a y  e n t e r  u p o n  
t h e  l a n d  a n d  m a k e  e x a m i n a t i o n ,  surveys, a n d  
m a p s  a n d  l o c a t e  t h e  b o u n d a r i e s ;  but it s h a l l  
b e  l o c a t e d  in the m a n n e r  w h i c h  will be m o s t  
c o m p a t i b l e  w i t h  t h e  g r e a t e s t  p u b l i c  g o o d  a n d  
t he least p r i v a t e  injury, a n d  s u b j e c t  t o  the 
p r o v i s i o n s  of § 300 of this chapter. . . .

Sec. 0 9 . 5 5 . 3 0 0 .  P o w e r s  of c o u r t . (a) T h e



t (

t h e  c o u r t  q u i t e  r e a s o n a b l y  c o n c l u d e d  t h a t  it w a s  t h e r e f o r e

the p r o v i n c e  of the c o u r t  to r e q u i r e
the c o n d e m n o r  to p r o v e  to the s a t i s­
fa c t i o n  of the court t h a t  the s e l e c t e d
r o u t e  is c o n s i s t e n t  w i t h  the g r e a t e s t  
p u b l i c  b e n e f i t  a n d  to the l e a s t  p r i v a t e  
injury.

H o w e v e r ,  a c o n s i d e r a t i o n  of the c l e a r  l e g i s l a t i v e  i n t e n t

t h a t  the p r o m p t  c o m p l e t i o n  of t h e  p i p e l i n e  be f a c i l i t a t e d
8

u n d e r  the R i g h t - o f - W a y  L e a s i n g  Act, o u r  r e a d i n g  a n d  a n a l y s i s  

o f  c e r t a i n  c r i t i c a l  p r o v i s i o n s  g o v e r n i n g  the e f f e c t  of the 

u s e  of a d e c l a r a t i o n  of taking, a n d  the c o n t i n u e d  r e c o g n i­

t i o n  a n d  v a l i d a t i o n  of the a p p r o a c h  w e  a d o p t e d  in D r i d g e s

l e a d  u s  t o  the c o n c l u s i o n  t h a t  the c o > r t  e r r e d  in c o n c l u d i n g

7. C o n t ' d

c o u r t  h a s  p o w e r

(1) to r e g u l a t e  a n d  d e t e r m i n e  the p l a c e  a n d  
m a n n e r  of m a k i n g  the c o n n e c t i o n s  a n d  c r o s s i n g s  
o r  of e n j o y i n g  the c o m m o n  u s e s  m e n t i o n e d  in
§ 260 (5) of this c h a p t e r  . . . .

(2) to l i m i t  t h e  a m o u n t  of p r o p e r t y  s o u g h t  
t o  b e  c o n d e m n e d  if, in its opinion, the 
q u a n t i t y  s o u g h t  to b e  c o n d e m n e d  is n o t  
n e c e s s a r y .

8. A S  3 8 . 3 5 . 0 1 0  e t  s e q . See, for e x a m p l e ,  t h e  
O c t o b e r  17, 1973, l e t t e r  f r o m  G o v e r n o r  W i l l i a m  A. E g a n  to 
H o n .  T e r r y  M i l l e r ,  P r e s i d e n t  of t h e  Senate, w h i c h  a c c o m­
p a n i e d  the b i l l  w h i c h  (as l a t e r  m o d i f i e d  a n d  adopted) 
s u b s t a n t i a l l y  a m e n d e d  the o r i g i n a l  R i g h t - o f - W a y  L e a s i n g  A c t  
of 1972. W i t h  r e s p e c t  t o  t h e  s u b j e c t  of c o n d e m n a t i o n ,  the 
G o v e r n o r  o b s e r v e d  t h a t

. . .  a m o d i f i e d  f o r m  of e m i n e n t  d o m a i n  
h a s  b e e n  r e s t o r e d  so t h a t  c o n s t r u c t i o n  
of p i p e l i n e s  m a y  p r o c e e d  p r o m p t l y .

H o u s e  J o u r n a l  a n d  S e n a t e  J o u r n a l  o f  A l a s k a ,  S p e c i a l  S e s s i o n  
1973, a t  8.



t h a t  in a p r o c e e d i n g  for c o n d e m n a t i o n  b y  w a y  of a d e c l a r a­

ti o n  of t a k i n g  the  c o u r t  is e m p o w e r e d  to r e q u i r e  the c o n­

d e m n o r  t o  p r o v e  the n e c e s s i t y  of a g i v e n  taking.

Our declaration of taking statutes were patterned
9

upon the language of 40 U.S.C. §258a which governs "quick

take" eminent domain proceedings by the United States.

D e c i s i o n s  i n t e r p r e t i n g  t h i s  f e d e r a l  s t a t u t e  m a y  c o n s e q u e n t l y

be considered persuasive for purposes of construing the
10

analogous provisions of our own statutes.

A  review of such decisions reveals that it has

been consistently recognized that the effect of the language

of §258a is that once a declaration of taking is filed title

to the property is transferred to the condemning authority

subject only to the right of the property owner to challenge

the validity of the taking as not being for an authorized

public purpose or as having been made capriciously or in bad 
11

faith. It has, for example, been held thj t absent bad

9. There is, regrettably, a dearth of legislative 
history available concerning the adoption of c lr declaration 
of taking statutes. To the effect that they were originally 
taken almost word for word from 40 U.S.C. § 258a, however, 
see 1960 Op. Alaska Att'y Gen., No. 15.

10. See Russian Orth. Greek Cath. Church of N. 
America v. Alaska State Housing A u t h . , 498 P . 2d 737 (Alaska 
1972), where this Court looked to decisions under the federal 
act for guidance in construing the effect of AS 09.55.420 to 
09.55.440. See also Alaska Transp. Comm'n v. Alaska Airlines, 
Inc., 431 P .2d 510, 512 (Alaska 1967).

11. Wilson v. United States, 350 F.2d 901, 906-07 
(10th Cir. 1965); United States v. Threlkeld, 72 F.2d 464,
465 (10th Cir. 1934); see Berman v. Parker, 348 U.S. 26, 99 
L. Ed. 27 (1954); United States ex rel T.V.A. v. Welch, 327
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(
(

faith, if the u s e  is a p u b l i c  o n e  the n e c e s s i t y  of a g i v e n
12

t a k i n g  is n o t  a q u e s t i o n  for j u d i c i a l  d e t e r m i n a t i o n ;  t h a t

o n c e  the d e c l a r a t i o n  of t a k i n g  is f i l e d  a n d  the e s t i m a t e d

c o m p e n s a t i o n  is d e p o s i t e d ,  n e i t h e r  the c o n d e m n e e  n o r  t h e

c o u r t  h a s  t h e  p o w e r  t o  q u e s t i o n  the c o n d e m n o r’s d e t e r m i n a -
.13

t i o n  of t h e  n e c e s s i t y  of a p a r t i c u l a r  taking; a n d  t h a t  as 

t h e  j u d i c i a l  r o l e  in e x a m i n i n g  s u c h  c o n d e m n a t i o n  p r o c e e d i n g s  

d o e s  n o t  e x t e n d  t o  d e t e r m i n i n g  w h e t h e r  the l a n d  s o u g h t  is 

a c t u a l l y  n e c e s s a r y  to the p r o j e c t ,  the c o u r t ' s  r e v i e w  p o w e r  

is l i m i t e d  t o  t h o s e  c a s e s  w h e r e  t h e r e  h a s  b e e n  s o m e  c l e a r  

a b u s e  of a d m i n i s t r a t i v e  d i s c r e t i o n  —  w h e r e  the o f f i c i a l s  

m a k i n g  t h e  a d m i n i s t r a t i v e  d e c i s i o n s  h a v e  a c t e d  in b a d  f a i t h  

o r  so c a p r i c i o u s l y  a n d  a r b i t r a r i l y  t h a t  t h e i r  a c t i o n  w a s

11. C o n t ' d

U.S. 546, 90 L. Ed. 843 (1946); U n i t e d  S t a t e s  v. C a r m a c k ,
329 U.S. 230, 91 L. Ed. 209 (1946); U n i t e d  S t a t e s  v. N e w  
Y o r k ,  160 F . 2d 479 (2d Cir. 1947); U n i t e d  S t a t e s  v. 1 , 2 7 8 . 8 3  
A c r e s  o f  Land, 12 F .R.D. 320 (E.D. Va. 1952). S e e  a l s o  6A 
J. S a c k m a n ,  N i c h o l s '  T h e  L a w  o f  E m i n e n t  D o m a i n  § 27.26, at 
2 7 - 8 0  (rev. 3d ed. 1974) w h e r e  it is s t a t e d  t h a t

[ s ]in ce t h e  w i s d o m  a n d  e x p e d i e n c y  of a 
c o n d e m n a t i o n  a r e  n o t  m a t t e r s  for j u d i c i a l  
r e v i e w ,  d e f e n s e s  r e l a t i n g  to the n e c e s s i t y  
f o r  a c q u i s i t i o n  of p r o p e r t y ,  the  n e c e s s i t y  
for r e s o r t i n g  to e m i n e n t  d o m a i n  to a c q u i r e  
it, the e x t e n t  or a m o u n t  of p r o p e r t y  t o  b e  
taken, t h e  c h o i c e  of the t r a c t ,  t h e  w i s d o m  
or  f e a s i b i l i t y  of t h e  p r o j e c t ,  the k i n d  of 
p r o p e r t y  or the n a t u r e  of t h e  e s t a t e  t o  be 
a c q u i r e d ,  a r e  n o t  p r o p e r .  ( f o o tnote o m i tted)

12. W i l s o n  v. U n i t e d  States, 350 F . 2 d  901, 907 
(10th Cir. 1965).

13. U n i t e d  S t a t e s  v. M i s c h k e ,  285 F . 2 d  628 (8th 
Cir. 1 96 1); U n i t e d  S t a t e s  v. 6.74 A c r e s  of L and, 148 F . 2 d  
618 (5th Cir. 1945).

- 1 1 -



w i t h o u t  a d e q u a t e  d e t e r m i n i n g  p r i n c i p l e  or w a s  u n r e a s o n e d .

S u c h  an a p p r o a c h  is in k e e p i n g  w i t h  w h a t  w o u l d  

a p p e a r  to b e  t h e  g e n e r a l  r u l e  t h a t  the s c o p e  o f  r e v i e w  of 

a n y  t a k i n g  in e m i n e n t  d o m a i n  is e x t r e m e l y  limit ed; t h a t  

q u e s t i o n s  o f  n e c e s s i t y  a n d  e x p e d i e n c y  a r e  l a r g e l y  b e y o n d  the 

r e a c h  o f  t h e  court, w h i c h  o u g h t  g e n e r a l l y  to l i m i t  its i n­

q u i r y  t o  t h e  q u e s t i o n  of the e x i s t e n c e  o f  a p r o p e r  p u b l i c

p u r p o s e  a n d  the a b s e n c e  of a n y  a b u s e  of t h e  p o w e r  of 
15

c o n d e m n a t i o n .  It is c o n s e q u e n t l y  r e c o g n i z e d  t h a t  it is n o

d e f e n s e  in a c o n d e m n a t i o n  p r o c e e d i n g  t h a t  s o m e  o t h e r  l o c a t i o n

for t h e  t a k i n g  m i g h t  r e a s o n a b l y  h a v e  b e e n  s e l e c t e d  o r  s o m e
16

o t h e r  s u i t a b l e  p r o p e r t y  o b t a i n e d .

A s  a g a i n s t  t h i s  p r o p o s i t i o n ,  h o w e v e r ,  A l a s k a  is 

a m o n g  t h e  m i n o r i t y  of j u r i s d i c t i o n s  w h i c h  s t a t u t o r i l y  c a l l

1 4

14. U n i t e d  S t a t e s  v. C e r t a i n  L a n d  in B o r o u g h  of 
M a n h a t t a n ,  2 3 3  F. Supp. 899 (S.D.N.Y. 1 9 b 4 ) , a f f ' d , 336 F . 2 d  
1021. S e e  a l s o  U n i t e d  S t a t e s  v. 80.5 A c r e s  of Land, 448
F .2d 980 (9th Cir. 1971); U n i t e d  S t a t e s  v. 2 , 6 0 6 , 8 4  A c r e s  of 
Land, 432 F . 2 d  1 2 8 6  (5th Cir. 1970), c e r t , d e n i e d , 402 U.S. 
916, 28 L. Ed. 2 d  658, reh. d e n i e d ,  4 03 U.S. 912, 29 L. Ed. 
2 d  690.

15.

T h e  o v e r w h e l m i n g  w e i g h t  o f  a u t h o r i t y  
m a k e s  c l e a r  b e y o n d  a n y  p o s s i b i l i t y  o f  
d o u b t  t h a t  t h e  q u e s t i o n  o f  t h e  n e c e s s i t y  
o r  e x p e d i e n c y  of a t a k i n g  in e m i n e n t  
d o m a i n  lies w i t h i n  t h e  dis *etion o f  the 
l e g i s l a t u r e  a n d  is n o t  a p r o p e r  s u b j e c t  
of j u d i c i a l  review. (footnote omitr.ed)

1 J. S a c k m a n ,  N i c h o l s '  T he L a w  o f  E m i n e n t  D o m a i n  §4.11, at 
4 - 1 3 8  (rev. 3 d  ed. 1974).



(
(

f o r  j u d i c i a l  i n q u i r y  into the q u e s t i o n  of n e c e s s i t y  in
17

e m i n e n t  d o m a i n  p r o c e e d i n g s .  AS 0 9 . 5 5 . 2 7 0 ,  for e x a m p l e ,

s p e c i f i c a l l y  r e q u i r e s  for a s h o w i n g  t h a t  t h e  t a k i n g  "is

n e c e s s a r y  t o  the use" b e f o r e  p r o p e r t y  can b e  taken. T h e

r e s u l t a n t  c o n f l i c t  b e t w e e n  this p r o v i s i o n  a n d  t h e  c o n c e p t  of

j u d i c i a l  r e v i e w  d e v e l o p e d  u n d e r  the l a n g u a g e  of 40 U . S . C .  §

25 8 a  —  w h i c h  m a y  be p r e s u m e d  to h a v e  b e e n  i n t e n d e d  t o  a p p l y
18

to  o u r  d e c l a r a t i o n  of t a k i n g  p r o v i s i o n s  —  s e e m s  clear.

R e c o g n i z i n g  o u r  d u t y  to c o n s t r u e  s t a t u t e s  c o v e r i n g  t h e  s a m e
19

s u b j e c t  m a t t e r  in p a r i  m a t e r i a ,  a n d  t o  a d o p t  w h e r e  p o s s i b l e

a r e a s o n a b l e  c o n s t r u c t i o n  of e a c h  w h i c h  r e a l i z e s  l e g l i s l a t i v e
20

i n t e n t  a n d  a v o i d s  c o n f l i c t  or i n c o n s i s t e n c y  w i t h  t h e  o t h e r ,  w e

17. S e e  A riz.  Rev. Stat. §12-1112 (1956) ; S m i t h -  
H u r d  111. Ann. Stat. ch. 47, §2.2 (c) (1969 ) 7  7 Rev. C o d e s  
M o n t .  1947, §93-9905 (1964).

W e  n o t e  t h a t  t h o ugh w e  c o u l d  f i n d  n o  e x p l i c i t  
l e g i s l a t i v e  r e c o g n i t i o n  of this fact, the e d i t o r s  o f  o u r  o w n  
A l a s k a  S t a t u t e s  1 9 6 2  h a v e  i n d i c a t e d  in t h e i r  a n n o t a t i o n s  t o  
A S  0 9 . 5 5 . 2 7 0  t h a t  t h i s  s e c t i o n  w a s  d e r i v e d  f r o m  a n  a l m o s t  
i d e n t i c a l  p r o v i s i o n  in the M o n t a n a  S t a t u t e s .  S e e  7 Rev. C o d e s  
M o n t .  1947, § 9 3 - 9 9 0 5  (1964). T h i s  fact w o u l d  a p p e a r  to 
o f f e r  m u c h  in the w a y  of e x p l a n a t i o n  for the t r i a l  c o u r t ’s 
r e l i a n c e  u p o n  M o n t a n a  p r e c e d e n t  w h e n  it c o n c l u d e d  t h a t  " w h e n  
t h e  c o n d e m n o r  f a i l s  to c o n s i d e r  the q u e s t i o n  of t h e  l e a s t  
p r i v a t e  i n j u r y  b e t w e e n  a l t e r n a t e  routes, its a c t i o n  is 
a r b i t r a r y  a n d  a m o u n t s  to a n  a b u s e  of d i s c r e t i o n . "  C i t i n g  
M o n t a n a  P o w e r  Co. v. Bokma, 457 P . 2d 769, 775 (Mont. 1969).

18. Cf. N i c h o l s o n  v. S o r e n s e n ,  517 P . 2 d  766, 770 
( A l a s k a  1973) ; G r a y  v. State, 463 P . 2d 897, 902 ( A l a s k a  1970) . 
S e e  a l s o  p. 10 & n o t e  10 s u p r a .

19. S e e , e . g . , S t e w a r t  & G r i n d l e ,  Ire. v. S t a t e  
524 P . 2d 1242 (Alaska 1974); S m a l l e y  v. J u n e a u  C l i n i c  Bldg. 
C o r p . ,  4 9 3  P . 2 d  1296 (Alaska 1972); U n i t e d  S t a t e s  v. H a r d -  
c a s tle, 10 A l a s k a  254 (1942).

20. G o r d o n  v. B u r g e s s  Const. Co., 425 P . 2 d  602 
( A l a s k a  1967).



n e v e r t h e l e s s  f i n d  the c o n c e p t  of j u d i c i a l  reviev. e m b o d i e d  in 

o u r  g e n e r a l  e m i n e n t  d o m a i n  s t a t u t e s  to b e  i n c o n s i s t e n t  w i t h  

a n d  i n a p p r o p r i a t e  to p r o c e e d i n g s  u n d e r  a d e c l a r a t i o n  of 

t a k i n g .

T h e  c o n c l u s i o n  s e e m s  i n e s c a p a b l e  tha t t h e r e

e x i s t s  a c l e a r  f u n c t i o n a l  d i s t i n c t i o n  b e t w e e n  p r o c e e d i n g s  in

c o n d e m n a t i o n  u n d e r  a d e c l a r a t i o n  o f  t a k i n g  a n d  t h o s e  u n d e r  a

c o m p l a i n t  s e e k i n g  c o n d e m n a t i o n  a n d  an o r d e r  for p o s s e s s i o n .

U n d e r  t h e  f o r m e r  t i t l e  p a s s e s  i m m e d i a t e l y  u p o n  f i l i n g  a n d

d e p o s i t  —  a t  w h i c h  time, u n d e r  A S  09.55.440, the p r o p e r t y

is d e e m e d  to b e  " c o n d e m n e d  a n d  t a k e n  for the u s e  o f  the 
21

p l a i n t i f f . "  U n d e r  the l atter n o  s u c h  v e s t i n g  occurs; 

t i t l e  d o e s  n o t  vest, nor does " c o n d e m n a t i o n "  a c t u a l l y  o c c u r  

u n t i l  the f i n a l  a w a r d  is d e t e r m i n e d  a n d  an o r d e r  a n d  j u d g m e n t  

o f  c o n d e m n a t i o n  is e n t e r e d  by t h e  court.

22
A s  r e c o g n i z e d  in B r i d g e s , as w e l l  as l a t e r  c a s e s ,

t h e  d i f f e r e n c e  in the n a t u r e  o f  t h e s e  t w o  p r o c e e d i n g s  is n o t

m e r e l y  p r o c e d u r a l ;  the a l m o s t  s u m m a r y  q u a l i t y  o f  t h e  f o r m e r

b e s p e a k s  th e g r a n t  of a n  a d d i t i o n a l  s u b s t a n t i v e  p o w e r  o f

c o n d e m n a t i o n  w h i c h  c o n s i d e r a b l y  r e d u c e s  the r i g h t s  of t h e
23

l a n d o w n e r  to c o n t e s t  the taking. C o n s e q u e n t l y ,  r e a d i n g  A S  

0 9 . 5 5 . 4 2 0  to 0 9 . 5 5 . 4 5 0  in t h i s  light, w e  a r e  l e a d  to t h e

21. S e e  n o t e  3 s u p r a .

22. S e e  C i t y  o f  A n c h o r a g e  v. L o t  1 in B l o c k  68 
of Orig. T o w n . ,  409 P . 2d 609 (Alaska 1966).

23. S e e  p . 6-7 & n o t e  5 s u p r a .
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conclusion that the intent of these provisions v/as to bring/ 

in summary fashion, statutory finality to the questions of 

title and right to possession even though litigation con­

tinues with respect to the ultimate amount of compensation 

to be paid. If such finality is to be given any meaningful 

effect, we conclude that such vesting must be subject only 

to the rather limited right of the owner to contest the

validity of the taking as not being statutorily authorized
24

or as having been capriciously or arbitrarily exercised.

To permit the owner to challenge the necessity of the par­

ticular taking without an initial showing on his part that 

it is the result of some clear abuse of discretion is to 

give the concept of a declaration of taking no more effect 

than that of a complaint in any condemnation proceeding; such 

an interpretation would render the language of AS 09.55.440 

noted above essentially meaningless.

W e  would note at this juncture that although the 

enabling legislation under which petitioners are empowered 

to use a declaration of taking does not refer to or incorporate 

it —  and we consequently do not find it wholly dispositive 

of the case at hand —  AS 09.55.460(b) provides in part that

[t]he plaintiff may not be divested of 
a title acquired except where the court 
finds that the property was not taken 
for a public use.

We find that this express declaration of legislative intent

24. Cf. 6A J. Sackman, Nichols' The Law of Eminent 
Domain § 27.25, at 27-61 to -62 (rev. 3d ed. 1974).



as t o  the s c o p e  of j u d i c i a l  r e v i e w  in s u c h  p r o c e e d i n g s  l e n d s  

c o n s i d e r a b l e  s u p p o r t  for the c o n c l u s i o n  w e  r e a c h  today.

O u r  d e c i s i o n  that the q u e s t i o n  of n e c e s s i t y  u n d e r  

a d e c l a r a t i o n  of t a k i n g  is n o t  o n e  for i n i t i a l  j u d i c i a l  

c o n s i d e r a t i o n  as in the c a s e  of o t h e r  c o n d e m n a t i o n  p r o­

c e e d i n g s  is a l s o  b u t t r e s s e d  b y  s e v e r a l  o t h e r  factor s. T h e r e  

is e v i d e n c e ,  f or ex ample, that the l e g i s l a t u r e  w a s  a t  l e a s t  

w e l l  a w a r e  of t h e  s u b s t a n t i v e  d i f f e r e n c e s  in t h e  two t y p e s  

o f  p r o c e e d i n g s  w h e n  it c o n s i d e r e d  the u s e  of e m i n e n t  d o m a i n  

p o w e r s  f o r  p i p e l i n e  r i g h t - o f - w a y  a c q u i s i t i o n .  P r i o r  t o  t h e  

a d o p t i o n  o f  the p r e s e n t  AS 3 8 . 3 5 . 1 3 0  a n  a m e n d m e n t  w a s  

o f f e r e d  to the b i l l  w h i c h  w o u l d  h a v e  a u t h o r i z e d  f or p i p e l i n e

p u r p o s e s  t h e  e x e r c i s e  of e m i n e n t  d o m a i n  p o w e r s  o n l y  u n d e r  A S

2 5
0 9 . 5 5 . 2 4 0 - 0 9 . 5 5 . 4 1 0 ,  the g e n e r a l  e m i n e n t  d o m a i n  p r o v i s i o n s .

S u c h  a n  a p p r o a c h  w a s  rejected, h o w e v e r ,  a n d  t h e  p r e s e n t

v e r s i o n  a l l o w i n g  the use of a d e c l a r a t i o n  of t a k i n g  w a s

a d o p t e d  instead.

It  m u s t  n e x t  i r e c o g n i z e d  t h a t  t h e  M o n t a n a  c a s e

l a w  u p o n  w h i c h  t h e  t r i  c o u r t  a p p a r e n t l y  f o u n d e d  a t  l e a s t
26

p a r t  of its d e c i s i o n  • »c :s f r o m  a s t a t u t o r y  s c h e m e  w h i c h

25. S e e  the a m e n d m e n t  o f f e r e d  b y  S e n a t o r  C r o f t  t o  
t h e  c o m m i t t e e  s u b s t i t u t e  for t h e  o r i g i n a l  s e n a t e  b i l l  a m e n d­
ing A S  3 8 . 3 5 . 1 3 0  w h i c h  w o u l d  h a v e  i n s e r t e d  a f t e r  11 c o n d e m n "  
t h e  w o r d s  " b y  e m i n e n t  d o m a i n  u n d e r  A S  0 9 . 5 5 . 2 4 0 - 0 9 . 5 5 . 4 1 0 . "  
H o u s e  J o u r n a l  a n d  S e n a t e  J o u r n a l  o f  Alask a, S p e c i a l  S e s s i o n  
1973, a t  99. A l t h o u g h  this a m e n d m e n t  p a s s e d  t h e  s e nate, the 
f a i l u r e  of b o t h  h o u s e s  to c o n c u r  o n  t h i s  as w e l l  as v -her 
a m e n d m e n t s  t o  the R i g h t - o f - W a y  L e a s i n g  A c t  r e s u l t e d  in a 
F r e e  C o n f e r e n c e  C o m m i t t e e  s u b s t i t u t e  which, a s  f i n a l l y  
a p p r o v e d ,  p r o v i d e d  the p r e s e n t  vers i o n .

26. S e e  d i s c u s s i o n ,  n o t e  17 s u p r a .
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d o e s  n o t  r e c o g n i z e  a t  all the c o n c e p t  of a d e c l a r a t i o n  of
27

t a k i n g  or a n y  o t h e r  s u c h  " q u i c k  take" p r o c e e d i n g .  M o r e­

over, t h e r e  is e v i d e n c e  th at the c ourts  of M o n t a n a  h a v e  

t h e m s e l v e s  n o t  b e e n  e n t i r e l y  c o n s i s t e n t  o n  the s u b j e c t  of 

juc .cial r e v i e w  of a d m i n i s t r a t i v e  d e t e r m i n a t i o n s  o f  n e c e s­

sity. In S t a t e  H i g h w a y  C o m m i s s i o n  v. C r o s s e n - N i s s e n  C o . ,

4. 0  P . 2 d  283, 2 8 5  (Mont. 1965), for e x a mple, it w a s  h e l d  

th.it a l t h o u g h  (in a n o r m a l  e m i n e n t  d o m a i n  action) t h e  

p l a i n t i f f  h a s  t h e  i n i t i a l  b u r d e n  of m a k i n g  s o m e  s o r t  of 

p r i m a  f a c i e  s h o w i n g  of n e c e s s i t y ,  it is

i n c u m b e n t  u p o n  the d e f e n d a n t  t o  s h o w  
fraud, a b u s e  of d i s c r e t i o n  o r  a r b i t r a r y  
a c t i o n  in o r d e r  to d e f e a t  the a c t i o n  of 
t h e  [ p l a i n t i f f ] .

T h e  c o u r t  w e n t  o n  to h o l d  that

e v e n  w h e n  n e c e s s i t y  h a s  b e e n  c h a l l e n g e d  
o n  the g r o u n d  of a r b i t r a r i n e s s  or e x c e s­
si v e n e s s  of t h e  t a k i n g ,  t h e r e  is left 
l a r g e l y  to the d i s c r e t i o n  of t he c o n d e m n o r  
t h e  l o c a t i o n ,  route, a n d  a r e a  of the l a n d  
to  b e  taken. T h e r e  r e s t s  u p o n  t h e  s h o u l d e r s  
of o n e  s e e k i n g  t o  s h o w  t h a t  t h e  t a k i n g  h a s  
b e e n  e x c e s s i v e  o r  a b r i t r a r y ,  a h e a v y  b u r d e n  
o f  p r o o f  in the a t t e m p t  to p e r s u a d e  t h e  
c o u r t  to s u b s t i t u t e  its j u d g m e n t  for t h a t  
of  the c ondemnor. . . .  " [Such] p r o o f  s h o u l d
b e  m a d e  c l e a r  a n d  c o n v i n c i n g ;  o t h e r w i s e  n o  
l o c a t i o n  c o u l d  e v e r  b e  m a d e - "

A s s u m i n g  a r g u e n d o  t h a t  s u c h  a n  e v i d e n t i a r y  r u l e  

is w h o l l y  a p p r o p r i a t e  for p r o c e e d i n g s  u n d e r  the s a m e  g e n e r a l  

e m i n e n t  d o m a i n  p r o v i s i o n s  in t h i s  s t a t e  (a q u e s t i o n  w e  n e e d  

n o t  r e a c h  in t h i s  c a s e ) , w e  f i n d  it d i f f i c u l t  t o  s q u a r e  this

27. S e e  7 Rev. C o d e s  Mont. 1947, §§ 9 3 - 9 9 0 1  e t  
s e q . (1964). —
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a n a l y s i s  of b u r d e n ^  of p roof w i t h  the r u l i n g  u p o n  w h i c h  the

t r i a l  c o u r t  b a s e d  its d e c i s i o n  —  that the c o n d e m n o r  is

u n d e r  a b u r a  of d e m o n s t r a t i n g  ab i n i t i o  its c o n s i d e r a t i o n

of a l t e r n a t i v e  r o u t e s  a n d  of j u s t i f y i n g  the u l t i m a t e  r o u t e

s e l e c t e d .  T h e  m a n d a t e  of a p r i m a  facie s h o w i n g  o f  " n e c e s s i t y / "

e v e n  in M o n t a n a ,  h a s  b e e n  h e l d  t o  r e q u i r e  o n l y  a s h o w i n g

t h a t  t h e  p a r t i c u l a r  p r o p e r t y  t a k e n  is " r e a s o n a b l y  r e q u i s i t e

a n d  p r o p e r  for the a c c o m p l i s h m e n t  of t h e  p u r p o s e  f o r  w h i c h  
28

it is s o u g h t . "  N o t w i t h s t a n d i n g  the d i f f i c u l t y  i n v o l v e d  in 

r e c o n c i l i n g  t h e s e  p o s i t i o n s ,  o r  M o n t a n a  c a s e  law, w e  a r e  

p e r s u a d e d  t h a t  n o  such b u r d e n  o f  p r o o f  as w a s  i m p o s e d  b y  t h e  

t r i a l  c o u r t  w a s  e v e r  i n t e n d e d  to apply to p r o c e e d i n g s  u n d e r  

a  d e c l a r a t i o n  of t a k i n g  in this state.

T h e  f i n a l  t o u c h s t o n e  leading u s  to the c o n c l u s i o n  

t h a t . A S  0 9 . 5 5 . 4 2 0 - 0 9 . 5 5 . 4 5 0  w e r e  c l e a r l y  i n t e n d e d  to a u t h o r i z e  

a m o r e  s u m m a r y  a n d  less  j u d i c i a l l y  d e p e n d e n t  e x e r c i s e  o f  the 

p o w e r  o f  e m i n e n t  d o m a i n  is f o u n d  in the o r i g i n a l  a c t  u n d e r  

w h i c h  t h e  d e c l a r a t i o n  o f  t a k i n g  p r o c e e d i n g  w a s  a u t h o r i z e d .

S e c t i o n s  1 t h r o u g h  8 of c h a p t e r  90, S L A  1953, 

a u t h o r i z e d  t h e  u s e  of a d e c l a r a t i o n  o f  t a k i n g  a s  a s p e c i a l  

s u p p l e m e n t a l  p r o c e e d i n g  "to p r o v i d e  for- o b t a i n i n g  p o s s e s s i o n  

o f  l a n d s  t a k e n  for p u b l i c  h i g h w a y  p u r p o s e s  by e m i n e n t  d o m a i n . "  

P r i o r  t o  1 9 5 3  n o  s u c h  p r o c e e d i n g  w a s  r e c o g n i z e d  u n d e r  A l a s k a n

28. S t a t e  H i g h w a y  C o m m ' n  v. C r o s s e n - N i s s e n  Co.,
400 P . 2 d  283, 284 (Mont. 1965); a c c o r d , S t a t e  H i g h w a y  C o m m ’n 
v. Y o s t  F a r m  Co., 384 P . 2d 277, 279 (Mont. 1963); S t a t e  ex 
rel. L i v i n g s t o n  v. D i s t r i c t  C o u r t ,  300 P. 916 (Mont. 1931 ).
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(

law. A l t h o u g h  n o w  no l o n ger l i m i t e d  to p u b l i c  h i g h w a y

p u r p o s e s ,  the s t a t e  b e i n g  a u t h o r i z e d  to use the p r o c e e d i n g

f o r  a n y  p u r p o s e  for w h i c h  the right of e m i n e n t  d o m a i n  m a y  be 
29

e x e r c i s e d ,  the o r i g i n a l  1953 A c t  is o t h e r w i s e  in a l m o s t  

e v e r y  r e s p e c t  i d e n t i c a l  to the p r e s e n t  p r o v i s i o n s .  T h e  1 9 5 3  

A c t ,  h o w e v e r ,  c o n t a i n e d  a s e v e r a b i l i t y  c l a u s e  w h i c h  s p e c i f i­

c a l l y  p r o v i d e d  in a d d i t i o n  that

[a]11 l a w s  o r  p o r t i o n s  of laws i n c o n­
s i s t e n t  w i t h  the p o l i c y  and p r o v i s i o n s  
of t h i s  A c t  a r e  h e r e b y  r e p e a l e d  to the 
e x t e n t  of s u c h  i n c o n s i s t e n c y  in their 
a p p l i c a t i o n  to the d e c l a r a t i o n  of t a k i n g  
p r o c e d u r e  a u t h o r i z e d  b y  this Act. 30

T h i s  p r o v i s i o n ,  t h o u g h  not i n c o r p o r a t e d  in t h e

o r i g i n a l  1 9 6 2  c o d i f i c a t i o n  of the A l a s k a  C o d e  o f  C i v i l  
31

P r o c e d u r e ,  n o t  o n l y  c l e a r l y  r e f l e c t s  a l e g i s l a t i v e  r e ­

c o g n i t i o n  of the s u b s t a n t i v e  d i f f e r e n c e  b e t w e e n  the u s e  of 

t h i s  s p e c i a l  p o w e r  a n d  t h a t  o f  e m i n e n t  d o m a i n  in g e n e r a l ,  

b u t  it a l s o  e v i d e n c e s  in its e x p r e s s  r e p e a l e r  l a n g u a g e  an 

i n t e n t  t h a t  the e x e r c i s e  of t h i s  power s h o u l d  n o t  b e

29. W e  n o t e  t h a t  the h i s t o r i c a l  d e v e l o p m e n t  o f  
t h e s e  p r o v i s i o n s  r e f l e c t s  th e a d o p t i o n  o f  i n c r e a s i n g l y  less 
r e s t r i c t i v e  l i m i t a t i o n s  o n  the use of t h i s  power. S e e  § 1, 
ch. 90, S L A  1953 (use b y  the T e r r i t o r y  for p u b l i c  h i g h w a y  
p u r p o s e s ) ;  § 1, ch. 138, S L A  1 9 5 5  (use b y  the T e r r i t o r y  " f o r  
a n y  p u r p o s e  for w h i c h  the T e r r i t o r y  is a u t h o r i z e d  t h e  p o w e r  
o f  e m i n e n t  d o m a i n " ) ;  §§ 1-5, ch. 146, S L A  1959 ( e x t e n d i n g  
t h e  u s e  o f  the d e c l a r a t i o n  to the state, p u b l i c  u t i l i t y  a n d  
s c h o o l  d i s t r i c t s ) ;  §§ 13 . 1 9 - 1 3 . 2 3 ,  ch. 101, S L A  1 9 6 2  (extend 
i ng the p o w e r  to f i r s t - c l a s s  c i t ies); § 2, ch. 122, S L A  
1 9 6 6  (adopting t h e  l a n g u a g e  p r e s e n t l y  a p p e a r i n g  in A S  

0 9 . 5 5 . 4 2 0 )  .

30. S e c t i o n  7, ch. 90, S L A  1953.

31. S e c t i o n s  1 3 . 1 9 - 1 3 . 2 3 ,  ch. 101, S L A  1962.
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r e s t r i c t e d  by limi ta t i o n s ,  o t h e r w i s e  a p p l i c a b l e  t o  e m i n e n t  

d o m a i n ,  w h i c h  are i n c o n s i s t e n t  w i t h  the p o l i c i e s  o f  i m m e d i a t e  

v e s t i t u r e  of t i t l e  a n d  the l i m i t e d  p o w e r  o f  the c o u r t  t o  

d i v e s t  s u c h  t i t l e  o n c e  a c q u i r e d  (as is r e f l e c t e d  in the 

p r e s e n t  A S  0 9 . 5 5 . 4 6 0  n o t e d  s u p r a ) . A  j u d i c i a l  r e c o g n i t i o n  

o f  t h e s e  p o l i c i e s  a p p e a r s  at l e a s t  b y  i m p l i c a t i o n  i n  o u r  

o p i n i o n  in B r i d g e s .

A f t e r  c o n s i d e r a t i o n  of the f o r e g o i n g ,  w e  a r e  of 

t h e  o p i n i o n  t h a t  in p r o c e e d i n g s  in e m i n e n t  d o m a i n  b y  w a y  of 

a d e c l a r a t i o n  of t a k i n g  under A S  0 9 . 5 5 . 4 2 0 - 0 9 . 5 5 . 4 5 0 ,  t h e  

c o u r t  is w i t h o u t  a u t h o r i t y ,  e i t h e r  by v i r t u r e  o f  the 

e x p r e s s  m a n d a t e  o f  A S  09.55.460(b ) or b y  i m p l i c a t i o n  f r o m  

t h e  l e g i s l a t i v e  h i s t o r y  a n d  p o l i c y  e v i d e n c e d  in AS 0 9 . 5 5 . 4 4 0 ,  

t o  r e v i e w  t h e  q u e s t i o n  of the n e c e s s i t y  of a p a r t i c u l a r  

t a k i n g  a b s e n t  a c l e a r  s h o w i n g  of fraud, b a d  faith, a r b i t r a r­

in e s s  o r  an a b u s e  o f  d i s c r e t i o n  in e x e r c i s e  of t h e  p o w e r  of 

c o n d e m n a t i o n  b y  the c o n d e m n i n g  aut hority. O n c e  an a u t h o r i z e d  

p u b l i c  u s e  f o r  t h e  t a k i n g  is e s t a b l i s h e d  b y  the c o n d e m n o r ,

a n d  s t a t u t o r y  a n d  p r o c e d u r a l  r e q u i r e m e n t s  a r e  o t h e r w i s e
32

s a t i s f i e d ,  t h a t  the p a r t i c u l a r  t a k i n g  is r e a s o n a b l y  

r e q u i s i t e  t o  t h e  r e a l i z a t i o n  of t h a t  u s e  shall b e  p r e s u m e d .  

N o t w i t h s t a n d i n g  s u c h  p r o v i s i o n s  as A S  0 9 . 5 5 . 2 7 0 ( 2 ) ,  j u d i c i a l

32. It is clear, for example, t h a t  t h e  f a i l u r e  of 
a d e c l a r a t i o n  o f  t a k i n g  to s a t i s f y  the s p e c i f i c  r e q u i r e m e n t s  
o f  A S  0 9 . 5 5 . 4 3 0  w o u l d  c o n s t i t u t e  a p r o p e r  d e f e n s e  to the 

c o n d e m n a t i o n .  S e e  n o t e  3 s u p r a . It is a l s o  m a n i f e s t  t h a t  a 
t a k i n g  m a y  p r o p e r l y  B e  c h a l l e n g e d  o n  t h e  g r o u n d  t h a t  t h e  c o n­
d e m n o r ' s  a c t i o n  is n o t  in c o m p l i a n c e  w i t h  s u c h  s p e c i f i c  r e­
s t r i c t i o n s  o n  t h e  e x e r c i s e  of t h e  p o w e r  as m a y  a p p e a r  in the 

c o m m i s s i o n e r ' s  d e l e g a t i o n  of a u t h o r i t y  o r  the l e a s e  itself.



( (

i n q u i r y  i n t o  s u c h  n e c e s s i t y  or the c o n d e m n o r ' s  d e t e r m i n a­

tio n s  w i t h  r e s p e c t  t h e r e t o  is n o t  a p p r o p r i a t e  u n l e s s  a n d  

u n t i l  the c o n d e m n e e  has p r e s e n t e d  c l e a r  a n d  c o n v i n c i n g  

e v i d e n c e  t h a t  the c o n d e m n o r  has a c t e d  in b a d  f a i t h  o r  so 

c a p r i c i o u s l y  a n d  a r b i t r a r i l y  as to i n d i c a t e  t h e  a b s e n c e  of 

a n y  r e a s o n a b l e  d e t e r m i n i n g  p ri nciple.

In  t h i s  c a s e  it is c l e a r  t h a t  the u s e  i n t e n d e d  is 

p u b l i c  a n d  s t a t u t o r i l y  a u t h o r i z e d .  P e t i t i o n e r s  have, m o r e­

over, p r e s e n t e d  u n r e b u t t e d  e v i d e n c e  to the e f f e c t  t h a t  the 

d e s i g n  a n d  c o n s t r u c t i o n  c r i t e r i a  for the p i p e l i n e  a r e  m o s t  

f e a s i b l y  s a t i s f i e d  by the r o u t e  a c r o s s  the p r o p e r t y  o f  

r e s p o n d e n t .  T h e  f a c t  t h a t  s o m e  o t h e r  a v a i l a b l e  r o u t i n g  

m i g h t  s u f f i c e  o r  e v e n  b e  m o r e  d e s i r a b l e  in s o m e  r e s p e c t s  is 

n o t  s u f f i c i e n t  in t h i s  c a s e  to r a i s e  a p r o p e r  d e f e n s e  t o  the 

d e c l a r a t i o n  of t a k ing. C o n s e q u e n t l y ,  it c a n n o t  b e  s a i d  t h a t  

p e t i t i o n e r  is u n d e r  a n y  d u t y  to i n i t i a l l y  s u b m i t  e v i d e n c e  

t h a t  it h a s  c o n s i d e r e d  s u c h  a l t e r n a t e  routing; n o r  can the 

f a i l u r e  t o  m a k e  s u c h  s h o w i n g  u n d e r  the c i r c u m s t a n c e s  -justify 

a f i n d i n g  o f  a r b i t r a r i n e s s  or a n  a b u s e  of d i s c r e t i o n .  O n l y  

s p e c i f i c  a l l e g a t i o n s  of fraud, b a d  faith, or s o m e  g r o s s  

a b u s e  of d i s c r e t i o n  in l o c a t i n g  the p i p e l i n e  c a n  r a i s e

i s s u e s  s u f f i c i e n t  to p e r m i t  j u d i c i a l  r e v i e w  o f  t h e  n e c e s s i t y  
33

o f  the taking. N o  s u c h  a l l e g a t i o n s  h a y e  b e e n  m a d e  h e r e i n .  

T h e  d e t e r m i n a t i o n  of the l o c a t i o n  of t he p i p e l i n e  m u s t

33. N o  c h a l l e n g e  on c o n s t i t u t i o n a l  g r o u n d s  h a s  
b e e n  r a i s e d  in t h i s  c a s e  a n d  w e  d o  n o t  r e a c h  s u c h  i s s u e  in 
t h i s  r e v i e w .



• ' ^
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I

t h e r e f o r e  b e  left to the a y e n c y  c h a r g e d  w i t h  c a r r y i n g  o u t
34

its c o m p l e t i o n .

T h e  o r d e r  of the s u p e r i o r  c o u r t  is v a c a t e d  a n d  the 

c a s e  is r e m a n d e d  f o r  f u r t h e r  p r o c e e d i n g s  in c o n f o r m i t y  w i t h  

t h i s  o p i n i o n .

V A C A T E D  a n d  R E M A NDED.

34. S e e  W i l l i a m s  v. T r a n s c o n t i n e n t a l  G a s  P i p e  
L i n e  C o r p . ,  89 P. Supp. 485, 4 8 8 - 8 9  CW.D.S.C. 1950).



HOUSE JOURNAL

C H A I R M A N ' S  R E P O R T  
F O R  
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T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  r e c e i v e d  t e s t i m o n y  that 
the a d d i t i o n  of the p r o p o s e d  n e w  l a n guage  in A S  09.55.460
(b) w o u l d  a l l o w  for an i n t e r p r e t a t i o n  of that statute 
e n a b l i n g  a p e r s o n  to b r i n g  a c o l l a t e r a l  a ction for 
d a m a g e s  as a r e s u l t  of the takin g a f t e r  the n o r m a l  time 
for a h e a r i n g  o n  "just c o m p e n s a t i o n "  a n d  "neces s i t y  
c o m p a t a b l e  w i t h  the g r e a t e s t  p u b l i c  g o o d  and the least 
p r i v a t e  harm."

It is t h e  C o m - i t t e e ' s  opinion, r e lying on the o p i n i o n  
of c o u n s e l  a. the L e g i s l a t i v e  A f f a i r s  Agency, that 
such a c o n s t r u c t i o n  of AS 09.5 5.460 (b) w o u l d  b e  e x­
tre m e l y  strained. It is the i n t e n t  of the J u d i c i a r y  
C o m m i t t e e  t h a t  the a f o r e m e n t i o n e d  language  not be 
u t i l i z e d  in a m a n n e r  w h i c h  w o u l d  all ow an i n d i v i d u a l  to 
b r i n g  a c o l l a t e r a l  a c t i o n  in a c o u r t  of law o t h e r  than 
to d e f e n d  a t aking as set out in A S  09.55.450 (a).

T e r r y  Ga:xiiner, C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e

J
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Introduced: 1/19/76
Referred: Reso u r c e s

IN THE SENATE BY CROFT

■* SENATE BILL NO. 546

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINTH LEGISLATURE - SECOND SESSION 

A BILL .
*» »

For an Act entitled: "An Act relating to the power of eminent domain."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55.430 is amended by adding a new paragraph to read:

(7) a statement that the property is taken by necessity 

„ for a project located in a manner which is most compatible with the 

greatest public good and the least private injury.

* Sec. 2. AS 09.55.450(a) is amended to read:

(a) Upon the filing of the declaration of taking and the deposit

of the estimated compensation, the court may, upon motion, fix the

time during which and the terms upon which the parties in possession

are required to surrender possession to the petitioner. However, the

right of entry shall not be granted the plaintiff until after fe+nr

hearing of any-obj ; el*i on- fee the declaration of taking -w a d o b y — frhe

de-f -w  the running of the cime for the defendant to file an ob- 
l'er HrrtTT q F H * ” '/■ht. o*-> -/p ^hht.
Jection to the declaration of taking^ Where the party in "oaseiilUh '

0 (L i P  a Sn  +•'•*»€ a //au>cJ 4/ / g tv .
wiTrrdrAWA dny part of the award ana remains in possession, bne cour'l"

may fix a reasonable rental for the premises to be paid by that party 

to the plaintiff during such possession.

* Sec. 3. AS 09.55.460(b) is amended to read: ^
I Ob' /‘’o S C T *•> \

(b) The plaintiff may not be divested of a titleTacquired except 

where the court finds that the property was not taken by ■■W-iO'eoolby for a
* ■’ ok f0ut>/O oil.

public use^ey-Burpooe'-in— g mannog ftogu>ftfrttrlc-with th"- i public

good and tha laattt— f»Pd yi.bo i»».J-<»r»y. In the event of that finding, the 

- «ourt shall enter the judgment necessary to (1) compensate the persons



entitled to it for the period during which the property was in the 

possession of the plaintiff, (2) recover for the plaintiff any

award paid to any person, and (3) order the plaintiff to restore the 

property to the condition in which it existed at the time of the filing

of the declaration of taking unless such-restoration is impossible, in

which case the court shall award damages to the proper persons as com­

pensation for any diminution in the value of the property caused by the

plaintiff’s wrongful possession.
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* Section 1. AS 09.55.430 is amended by adding a new paragraph to read:

(7) a statement that the property is taken by necessity 

for a project located in a manner which is most compatible with the 

greatest public good and the least private injury.
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* Sec. 2 .  AS 09.55.450(a) is amended to read:

(a) Upon the filing of the declaration of taking and the deposit 

of the estimated compensation, the court may, upon motion, fix the 

time during which and the terms upon which the parties in possession 

are required to surrender possession to the petitioner. However, the 
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(b) The plaintiff may not be divested of a tltle/^acqulred except 

where the court finds that the property was not taken by necessity for a 

public use or purpose in a manner compatible with the greatest p.uklix

1 good and the least private injury. In the event of that finding, the 

- eourt shall enter the judgment necessary to (1) compensate the persons
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award paid to any person, and (3) order the plaintiff to restore the 

property to the condition in w h i c h  it existed at the time of the filing 

of the declaration of taking unless such restoration is impossible, in 

w h i c h  case the court shall award damages to the proper persons as c o m­

pensation for any diminution in the value of the property caused by the 

plaintiff's wrongful possession.
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ARCO P IP E L IN E  COMPANY et al., 
P e titioners, 

v.
3.60 ACRES, MORE OR LESS, etc., and 
J a c k ie  J . S tew art, c t al., R espondents. 

No. 2419.

Supreme C ou rt o f  A laska .
Aug. 1, 1075.

statute to be inconsistent w ith and in app ro ­
p ria te  to  d ec la ra tion  o f  tak ing  proceed ings. 
A S  09.55 .270 , 09 .55 .440.

2. Em inen t Domain <£=>320
In  condem nation proceed ing under 

dec la ra tion  o f  tak ing , title  passes im m edi­
a te ly  upon fi lin g  o f  com pla in t and deposit 
to  p a rty  seeking condem nation at which 
time p rope rty  is deemed to be condemned 
and taken fo r  use o f  p a rty  seeking con ­
demnation. A S  09.55 .440 .
3. Em inent Domain C=>320

U nde r com p la in t seeking condemnation 
am i o rd e r f o r  possession, title  does not 
vest, n o r condem nation ac tua lly  occur un til 
fin a l aw ard  has been determ ined and o r ­
dered and judgm en t o f  condemnation en ­
tered by cou rt.

P ro ceed ing  was b rought by the ow ners 
and con stru c to rs  o f  the T ra n s -A la s k a  pipe­
line  to  condemn 3.60-acrc  r ig h t-o f-w ay  and 
casement. T he  S u p e rio r C ou rt, F ou rth  J u ­
d ic ia l D is tr ic t , F a irb anks , W a r re n  W . T a y ­
lo r , J ., denied tak ing , and pe titione rs ap ­
pea led . T h e  Sup rem e C ou rt, E rw in , J ., 
he ld  th a t in p roceed ing  in em inent domain 
by w ay o f  d ec la ra tion  o f  tak ing  under 
pow er delegated by state, cou rt is w ithou t 
a u th o rity  to  rev iew  question o f  necessity o f  
p a rt ic u la r tak ing  absent c le a r show ing o f  
fra u d , bad fa ith , a rb itra r in e ss  o r  abuse o f  
d isc re tion  in exe rc ise  o f  pow er o f  condem ­
nation  by condem ning au th o rity , that fact 
tha t some o th e r a va ilab le  rou ting  m ight 
su f fic e  o r  even he m ore  desirab le  in  some 
respects was not su ffic ie n t to  ra ise  p rop e r 
d e fen se  to d ec la ra tion  o f  tak ing , and that 
where no specific  a lleg a tion s o f  had fa ith , 
fra u d , o r  g ro ss  abuse o f  d iscre tion  in lo ca t­
ing p ipe line ra ised  issue su ffic ie n t to  p e r­
m it ju d ic ia l rev iew  o f  necessity o f  tak ing , 
d e te rm ina tion  o f  location o f  p ipe line was 
requ ired  to be le f t  to  agency charged with 
c a rry in g  out com pletion .

O rd e r  o f  supe rio r cou rt vacated and 
case rem anded.

I. Em inen t Domain C=I67(2)
A lthough  recogn iz ing  duty to  construe 

statutes cove ring  same sub ject m atte r in 
p a ri m a te ria , and to  adopt where possible 
reasonab le  construc tion  o f  each in o rd e r to 
rea lize  leg is la tive  intent and avo id  c on flic t 
o r  inconsistency w ith o ther, Sup rem e Cou rt 
neve rthe less found  concept o f  ju d ic a l re ­
v iew  embodied in gene ra l em inent domain

4. Em inent Domain C=IG6
A lm ost sum m ary qua lity  o f  proceed ing 

in condemnation under dec la ra tion  o f  t; 
ing bespeaks g ra n t o f  add itiona l substan­
tive pow er o f  condemnation which consid ­
e rab ly  reduces rig h ts  o f  landow ner to con 
test tak ing  in question. A S  09 .55 .440.
5. Em inen t Domain <5=190(1)

In  p roceed ings in  em inent domain by 
way o f  dec la ra tion  o f  tak ing , cou rt is w ith ­
out au th o rity  to rev iew  question o f  necessi­
ty  o f  p a rtic u la r tak ing  absent c le a r show ­
ing o f  fra u d , bad fa ith , a rb itra rin e ss  o r 
abuse o f  d isc re tion  in exercise o f  pow er o f  
condem nation by condem ning au th o rity . 
A S  09.55.410.
6. Em inen t Domain G=I96

Once au tho rized  pub lic use fo r  tak ing  
under dec la ra tion  o f  tak ing is established 
by condem nor, and s ta tu to ry  and p rocedu r­
a l requ irem ents o therw ise sa tis fied , that 
the p a rtic u la r tak ing  is reasonab ly requisite 
lo  re a liza tion  o f  that use sha ll be p re ­
sumed. A S  09.55 .440 .
7. Em inen t Domain C= 171

W here  intended use o f  p roperty  
sought to  be condemned by owners and 
constructors o f  the T ran s -A la ska  pipeline 
under dec la ra tion  o f  tak ing  was public and 
was s ta tu to rily  au thorized , and unrebutted

evidence w as pr 
sign and constri. 
w ou ld  be m ost 1 
across p rop e rty  
fa c t that some o  
s u ffic e  o r  even 
respects w as not 
de fense to  decla 
55 .440 .
8. Em inen t Dome 

W h e re  in t 
sought to  lie c 
con stru c to rs  o f  
under d c c la ra lio  
was s ta tu to rily  
ow ne r made n 
fra u d , bad fa ith  
tion  on  part o f  
e xe rc ise  o f  thei 
in lo ca ting  pipe 
tion  o f  p ipeline 
w ith c a rry in g  c 
440 .

K a r l  I . . W a lt 
W a lte r , A nchor 

Jack ie  J . S lc \
B e fo re  RA 1 

C O N N O R , E W

E R W IN ,  Jus 
P e tit io n e rs  a 

to rs  o f  the T r ;  
d c r lo  fa c ilita t 
th is m onument 
S ta te  o f  A la sk i 
a de leg ation  o 
m ain  and pe rir 
t it ion c rs  o f  a < 
dcmti rea l pro] 
o f-w a y  purposi

I . AS 39.35.131 
Act provides i 

(n ) The I 
delegate* tli 
declaration i 
00 .55.450, rc
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evidence was presented to  e ffe c t  tha t de­
sign and construction c rite r ia  fo : p ipeline 
w ould be most feas ib ly  sa tis fied  by rou te  
across p ro p e rty  sought to be condemned, 
fact that some o th e r a va ilab le  rou te  m ight 
su ffic e  o r  even be m ore  desirab le  in some 
respects was not su ffic ie n t to  ra ise  p rop e r 
defense to  dec la ra tion  o f  tak ing . A S  09 .- 
55.440.
8. Em inen t Domain C=>68

W h e re  intended use o f  p rope rty  
sought to  be condemned by ow ners and 
construc to rs o f  the T ran s -A la sk a  pipeline 
under d ec la ra tion  o f  tak ing  was public and 
was s ta tu to rily  au thorized , and p rope rty  
ow ner made no specific  a lleg a tion s o f  
fraud , bad fa ith , o r  g ross abuse o f  d isc re ­
tion on pa rt o f  owners and construc to rs in 
exercise o f  th e .r condem nation pow ers o r  
in locating  p ipe line , de term ination  o f  lo ca ­
tion o f  pip : was le ft  to agency charged 
with c a rry in g  out com pletion . A S  0 (*.55.- 
•140.

K a r l L . W a lte r , J r ., o f  G roh , lle n k e rt & 
W a lte r , A nchorage , fo r  petitioners ,

Jack ie  J . S tew a rt, in p ro . per
B e fo re  R A B IN O W I ' IV  C . J ., and 

C O N N O R , E R W IN , and L  I K E ,  j j .

O P IN IO N  
E R W IN . Justice.
Pe tit ion e rs  a re  tk : ow ners and construc ­

to rs o f  the T ran s -A la sk a  P ipe line . In  o r ­
de r to  fa c ilita te  the prom pt com pletion o f  
th is m onum enta l and h is to ric  p ro je c t , the 
Sta te o f  A la ska  in A S  38 .35 .130 au thorized  
a de legation o f  its pow er o f  em inent d o ­
main and perm itted thereby the use by pe­
tit ion e rs  o f  a dec la ra tion  o f  tak in g  to con ­
demn rea l p rope rty  in the state f o r  r ig h t- 
o f-w a y  pu rposes.1 Pu rsuan t to  th is g ran t,

I. AS 39,35.130 of the Right of-Way Leasing 
Act provides in p a r t :

(») The lessee may, if the commissioner 
delegates the function to it, condemn, by 
declaration of taking, under AS 09.55.420- 
09.55.450, real property and uci|tiirc leases

on J u ly  15th, 19 /4 , petitioners fi le d  an em i­
nent dom ain com pla in t and a dec la ra tion  o f  
tak ing  seeking to condemn a 3 .6 acre  
r ig h t-o f-w ay  and e a sem en t-- .0 0  feet w ide 
and app io x im a te ly  1400 feet long— across 
the SO acre  homestead o f  respondent S tew ­
a rt in the a rea  o f  D e lta  Junction . T he  
sum o f  §700.00 was deposited in the court 
as estim ated compensation fo r  the tak ing . 
Respondent S tew a rt answered and asserted 
that condem nation o f  the respondent’ s 
p rop e rty  was not necessary since pe tition ­
e rs had pub lic lands ava ilab le  to  them 
which were su itab le  fo r  the p ipeline con ­
struction .

A  conso lidated hearing  concern ing  th is 
as w e ll as o th e r pa rce ls in the same a re a  
was conducted on  Septem ber 2 0  and N o ­
vem ber I , 1974. A t the hearing  petitioners 
o ffe re d  expe rt testim ony on the sub jects o f  
rou te  selection and design c rite r ia  and the 
necessity o f  the tak ing  o f  respondent’ s 
p rope rty . T h e  testim ony revea led  that in 
the op in ion  o f  the p ipeline company the 
rou te  selected was optim al in sa tis fy in g  dc 
sign and construc tion  c rite ria  and m ain ­
tained the stra igh tcst line possib le , one 
hav ing  the few est num ber o f  ang les d e tri 
m enta l to  the p roper flow  o f  crude o i l. 
T h e  expe rt testim ony fu rth e r indicated 
that c o re  d r i l lin g  o f  the p roperty  had re ­
vea led that the soil w as su itab le fo r  b u ry ­
ing the pipeline . Respondent, on the o th e r 
hand, o f fe re d  no testim ony question ing the 
e ff ic a c y  o f  the rou te  selected, b lit p rovided 
instead evidence that there were state and  
un ive rs ity  lands no rth  o f  respondent’ s 
p rop e rty  o ve r which the p ipe line cou ld  he 
constructed .

A ft e r  hearing  the testim ony and a ft e r  
add ition a l b r ie f in g  the t r ia l court denied 
the tak ing , concluding that pe titione rs had 
fa iled  to dem onstrate  that they had consid ­
ered rou ting  the line ove r pub lic lands and

of or casements or rights of-way on huuls 
in the Mute required for right-of'way pur- 
poses for n pipeline subject to the I l l u s i ­
o n  behalf of mill iin agent for the s ta te  in 
which title  to or interest in llie land shall 
vest. •*-



the reby avo id  p riva te  in ju ry . T he  cou rt 
ru ied  that w here  the option  o f  a lte rn a tiv e  
rou tin g  o v e r public land exists petitioners 
have the burden o f  subm itting conv incing  
evidence that they have at least considered 
the a lte rn a tiv e  rou ting  across state land  to 
avo id  p riva te  in ju ry , and tha t they must 
g ive  cogent reasons fo r  th e ir u ltim ate 
se lection .

F o llow in g  the decision a petition  fo r  re ­
v iew  was fi le d  in the Sup rem e C ou rt and 
an o rd e r g ra n tin g  such rev iew  was entered 
on F e b ru a ry  18, 1975.

B e fo re  d iscussing the issues ra ised  in 
th is rev iew , it shou ld be pointed ou t that 
the t r ia l cou rt sp e c ific a lly  found  that pe ti­
tione rs have been given sta tu to ry  a u th o rity  
by the state o f  A la ska  to take p rop e rty  fo r  
the construc tion  o f  the T ra n s -A la sk a  P ip e ­
lin e ; it a lso  apparen tly  found that p e tition ­
e rs had been p ro p e r ly  de legated th is power 
and had o th e rw ise  complied w ith  the ap p li­
cab le statu tes g ove rn in g  the exe rc ise  o f  the

pow er o f  condem nation by way o f  d ec la ra ­
tion o f  tak ing . These conclusions a re  sup ­
po rted  on the re c o rd 2 and have not been 
contested he re in  by respondent. T h e y  a re  
th e re fo re  not at issue in this P e tit ion  fo r  
Rev iew .

T he  specific  issue presented here fo r  re ­
view  is w hethe r o r  not the t r ia l court was 
co rrec t in its de term ination  that fo r  p u r­
poses o f  the exerc ise  o f  the pow er o f  con ­
dem nation by w ay o f  a  dec la ra tion  o f  ta k ­
ing pe titione rs  have the burden o f  show ing 
conside ra tion  o f  possib le a lte rn a te  pipeline 
rou tes and o f  p ro v id in g  su ffic ien t p ro o f o f  
the necessity o f  the p a rtic u la r rou te  ..e lect­
ed. T he  re so lu tion  o f  this question neces­
s a r i ly  entails an ana lysis o f  the statutes 
g ove rn in g  the use o f  a dec la ra tion  o f  ta k ­
ing by pe titione rs and, c o rrc la t iv e ly , an in ­
qu iry  in to the question o f  the p rope r scope 
o f  ju d ic ia l rev iew  in such proceedings.

A S  09 .55 .420 09.55.4511,3 gove rn in g  the 
use o f  a dec la ra tion  o f  tak ing  in this state,

2. We note tlmt the record reveals th a t on 
Ju ly  2, 1974, the Commissioner of the D epart­
ment of N atu ra l Resources executed n Delega­
tion of Authority under the at m u t e  mid s i h >- 
cificulty authorized thereby petitioners’ use of 
it declaration of taklug to condemn the 
S tew art property.

3. The pertinent provisions of tlll'so sta tu tes 
read ns follow s:

Sec. 09.55,420. Declaration of taking by 
state or municipality, (a) Where n proceed­
ing is institu ted under 98 240-460 of thiu 
chapter by the sta te , it may file a declara­
tion of tulcing w ith the complaint o r a t any 
time afte r the filing of the con.plaint, but 
before judgment. . . .

Sec. 09.55.430. Contents o / declaration oj 
taking. The declaration of taking aiudl 
contain

( t )  n statem ent of the au thority  under 
which the property or mi Interest in it is 
ta k e n ;

(2) a statem ent of the public use for 
which the property o r an in terest in it is 
ta k e n ;

(ft) a description of the property sufficient 
for the identification of i t ;

(4) u statem ent of the cstntc or interest 
in the p roperty ;

(5) a ruap or pint showing the locution 
of the p ro p e rty ;

((>) a statem ent of the uniount of money 
estimated by th p lain tiff to be just compen­
sation fur the property o r the in te rest in it.

See. 09.55.410. Vesting o/ title end com­
pensation. (a ) Upon the filing of the 
declaration of taking and the deposit with 
the court of the amount of iho estimated 
compensation s ta ted  in the declaration, title 
to the estate its specified iu (lie declaration 
vests in the plain tiff, anil tlint property is 
condemned mid taken for the use of the 
plain tiff, and the rigid to ju s t compensation 
for it vests in the persons entitled lo it. The 
Compensation ohnll be ascertained and 
awarded in the proceeding and established 
by judgment. , . .

Sec. (>9.55.450. /light of entry unit posses­
sion. (a) Upon the filing of the declaration 
of taking ami the deposit of the estimated 
compensation, tiie court may, upon motion, 
fix the time during which mid the terms 
upon which the parties in possession are re­
quired to surrender possession to the peti­
tioner. However, the* rigid of en try shut! 
nut lie granted lltr p lain tiff until after I tie 
running of I in* time for the dcfoudanl to 
file mi Objection to the declaration of
taking. .

(<■) The rigid to t. ko possession ami title 
iu advance of filial judgment where a 
declaration of taking is filed is In addition (o 
tiny oilier rights to take itosscsslou provided 
in £( 240-450 of this chapter.
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constitute the au th o rity  fo r  pe titioners' ta k ­
ing in this case.4 In  B r id g e s  v .  A la sk a  
H ousing  A u th o r i ty , 349 P .2d  1*1:? (A la sk a  
P>59). the on ly  ease in which th is cou rt has 
engaged in a com prehensive ana lys is o f  the 
general im po rt o f  these p rov is ion s  in  the 
context o f  the exercise o f  em inent domain 
iu this state, it was observed that

[ a ]  dec la ra tion  o f  tak ing  en la rges the 
rights o f  the condem ning au tho rity  and 
reduces those o f  the landow ne r. U pon  
the fi lin g  o f  the d ec la ra tion  and a depos­
it o f  the amount o f  compensation esti­
mated to be due, tit le  to the re a l p rop e r­
ty vests in the condemning agency and 
“ such rea l p rope rty  * ’* * sha ll be 
deemed to  be condemned and taken fo r  
the use o f  the condemning agency 
♦ * * And then, w ithout the neces­
sity o f  aw aiting  the rep o rt o f  the com ­
m issioners and  assessment o f  damages, 
the cou rt is given the pow er “ to f ix  the 
time w ith in  which and the term s upon 
which the pa rties in possession sha ll be 
requ ired  to su rren de r possession" to the 
condem ning au th o rity .5

The C ou rt fu r th e r  concluded that
[ i ] t  appa ren tly  was not intended that 

the d ec la ra tion  o f  tak ing  pow er should 
m ere ly supplement the p rocedu ra l aspects 
o f  the then ex is ting  sta tu to ry  p rov is ions

4. Note 1 supra.

5. 341) P.2tl «t Jfilt 51 (footnote om itted).
6 lit. nt 153.

7. These sections provide In pertinent pm I ;
See. 00.55.260. Private properly subject 

to be taken. 'I'hc prlvnte properly which 
may lie tnken under 59 240 400 of this 
chapter Includes

(5) nil rights of- wny for miy of the pur 
poses mentioned in 5 240 or thin chapter, 
and the structu res and improvements on 
the rightti-of wny. and the Iliads belli mid 
used iu connection with them shall be Mill 
jeet to lie connected with, crossed, or inter- 
scetixl by nnotlier right-of-way or Improve 
incuts or Mrm-tmcs on them ; they shall 
also he subject to a limited use, in common 
with the owner, when necessnry; lint the 
uses, crossings, intersections, mid cornice

on em inent domain. . . . T h e  dec­
la ra tio n  o f  tak ing is a power o f  em inent 
domain, and not on ly  a m anner o f  e x e r ­
c ising a po ,e r  otherw ise c on fe rre d . 
M o re  than procedure is in v o lv e d ; sub­
stantive righ ts arc a ffec ted .0 
W e  take this opportun ity  to  observe that 

changes in the language o f  the dec la ra tion  
o f  tak ing p rov is ions since B rid g e s  have 
been— nt least fo r  purposes o f  this rev iew  
— m inor, and we consequently recogn ize  
the app licab ility  o f  the B rid g es an a ly s is  to 
the case at hand. In  Ft ridges, how eve r, we 
w ere not ca lled  upon to consider the e ffe c t  
o f  the dec la ra tion  o f  tak ing p rov is ion s in 
light o f  o th er statutes which g ove rn  em i­
nent domain proceedings in gene ra l. It is 
th is in te rre la tion sh ip  which is at the c ru x  
o f  this rev iew .

The tria l cou rt, in ho ld ing that p e tit io n ­
e rs were ob liged to  demonstrate in con ­
vincing term s the necessity o f  selecting one 
rou te as opposed to  o th e r a lte rn a tiv es  
which might a rguab ly  m inim ize p riva te  in ­
ju ry , prem ised its ru lin g  upon the conc lu ­
sion that the petitioners' action was g o v ­
erned by the same ru les which app ly to  a n y  
governm enta l exercise o f  the p o w v  o f  em ­
inent domain . O bv ious ly  look ing  lo  such 
statutes as A S  09 .55 .260 th rough 09 .55 .- 
280, and 09 .55 .300 ,1 the cou rt quite re a son ­
ab ly  concluded that it was th e re fo re

lions shall be made iu the milliner most 
compatible with the greatest public benefit 
iind least private In ju ry ;

See. 09.55,270. Vrerct/itiiiilcs. ltcfore 
property can in- taken, it shall appear that

(2) the taking is necessary to the use;

Sec. 09.55,280. Entry upon land. In nil 
eases where Imnl Is required fot public use, 
the s ta ir , tbe public entity, or persons l im ­
ing the authority to comlemii, or Its ngrut-i 
In charge of the use ntiiy enter upon the 
land ami make examination, surveys, am! 
maps mill locate the hi until u cl e a ; but it 
shall be loeiiti-ll in tbe manner which will 
tie most compatible with the greatest public 
gnoil and the least private injury, mid sub­
ject to the provisions of J 300 of this chap­
ter. .
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the p rovince o f  the cou rt to  requ ire  the 
condem nor to  p rove  to  the sa tis fac tion  
o f  the cou rt that the selected rou te  is 
consistent w ith the g reatest pub lic bene­
f i t  and to the least p riva te  in ju ry .

H ow eve r, a conside ra tion  o f  the c le a r leg is ­
la tiv e  in tent that the prom pt com p le tion  o f  
the pipeline he fac ilita ted  under the R ig h t- 
o f -W a y  Leasing A ct,8 o u r  read ing  and 
ana ly s is o f  ce rta in  c rit ic a l p rov is ion s g ov ­
e rn in g  the e ffe c t  o f  the use o f  a d ec la ra ­
tion o f  tak ing , and the continued recogn i­
tion and va lid a tion  o f  the app roach we 
adopted in llritlges lead  us to the conc lusion 
that the cou rt e rred  in conc lud ing that in a 
p roceed ing fo r  condem nation by way o f  a 
dec la ra tion  o f  tak ing the cou rt is empow 
crcd to requ ire  the condem nor to p rove  the 
necessity o f  a g iven tak ing .

O u r d ec la ra tion  o f  tak ing statutes were 
patterned upon the language o f  4(1 U .S .C . §

See. 09,55.300. Votcers of court. (a ) 
The court ban power

(1) to republic mill dolonidno ttiu place 
and milliner o f  limiting the conncrtioax anil 
crossings or of enjoying the common uses 
mentioned Iu $ 299(5) of thin chapter

(2) to iimil the amount of property sought 
to bu condemned if, in its opinion, the 
quan tity  sought to he condemned is not 
iicecwmry.

II AS 38.35,010 cl sc//. See, for example, I tic 
October 17, 1973, le tte r from Governor W il­
liam A. Kgim to Hon. 'Terry Miller, 1‘rexldont 
of the ftannto, which accompanied the bill 
which (us Inter nmdifird mid adopted) tad) 
Htnutinlly amended the original Itlght-of-Wny 
I (Casing Act of 1(17'.!. W ith respect to ttie 
subject of condemnation, I lie Governor ob­
served that 

. . .  a modified form of eminent domain 
tins been restored no Hint construction of 
pipelines may proceed promptly.

1 lotian doninnl and Senate Journal of Alaska, 
Special Session 1073, at S.

9. 'There is, regrettably, a dearth of legislative 
history available concerning the adoption of 
our decimation of taking statu tes. 'To the 
effect that they were originally taken utmost 
word for word from 40 U.S.C. 8 2ii.Su, how 
ever, ace 15)00 Op, Alaska A tf’y Gen.. N'o. IS.

10. See Hussion Orth. Orcck Coth. Church 
*/ ,V. America r. Alaska Slate llousinp Aulh.,

2 5 S a fl which g ove rn s  "quick take " em inent 
dom ain  proceedings by the United States. 
D ecisions in te rp re ting  this fede ra l statute 
m ay consequently be considered persuasive 
fo r  purposes o f  constru ing the ana logous 
p rov is ions o f  o u r  own statutes.10

A rev iew  o f  such decision revea ls that it 
has been consistently  recognized that the 
e ffe c t o f  the language o f  § 258a is that 
once a dec la ra tion  o f  tak ing  is filed  t it le  to 
the p roperty  is t ra n s fe rre d  to the condem n­
ing  au th o rity  sub jec t on ly  to  the rig h t u f 
the p rope rty  ow ne r to  challenge the v a lid i­
ty o f  the tak ing as not being fo r  an au tho ­
rized  public purpose o r as having  been 
m ade cap ric iou sly  o r  in bad fa ith .11 It 
lias, fo r exam p le , been lic ld  that absent bad 
fa ith , i f  the use is a pub lic one the necessi­
ty o f  a g iven tak ing  is  not a  question fo r  
ju d ic ia l d - tc rm in a t io n ; r {  that once the

4DH I ‘.2d 737 (Ahii.kn 1972), where tlda 
Court limki'd to derisions under the federal net 
for guidance in construing the effect of AS 
09.55.120 to 09.53.440. See also Alaska 
Transp. Comm'n r. Ahisl.u Airlines, Inc., 431 
I '.2d 510. 512 (Alaska J ! l(1 7 ) .

11. Wilson v. Ini ted States, 350 I>\2<1 901, 
000-07 (JOtli C ir. 1005); Called States r. 
Threlkeld, 72 K.2d 40-1, 403 (Kith Cir. 1034); 
see llct man v. Sucker, 3 IS U.S. 20, 75 S.Gl. 
OS, 09 I .la l . 27 (1954); Hailed Slain e.r 
rel. T.V.A. v. Wch h, 327 U.S. DIG, GO K.Ct. 
715, 00 11.Mil. 813 (1010); United Stales 
it. Carmark, 320 U.S. 230, 07 H.Ot. 252, 91 
L,Ell. 209 (1910): fulled Slates V. Sew 
York, 100 K,2d 479 (2d Cir. 1917); Culled 
Stales v. 1,27N.8J deie.t o/ hand, 12 K.U.l). 
320 (K.lkVn.1952,1, See also 0A .1. Saekman, 
Nichols’ 'The Law «.f Krnlnuiit Ikunniu 8 27.- 
20, lit 27-80 (rev. 3d ml. 7971) where It is 
stated that

|s |lu e a  tlio wisdom mat expediency of n con­
demnation are not m atters for judicial 
review, defenses relating lo I l i a  necessity 
for acquisition of propeity, the necessity 
for resorting to eminent domain to acquire 
It, the extent, or amount of property to bo 
taken, the choice of the tract, the wisdom 
or feasibility of tin- project, the kind of 
property or the nature at the estate to ho 
acquired, are not proper. (footnote 
mottled)

12 . Wilson r , t nitcd Stales,  370 I ' \ 2 d  9 ( J l ,  
9 0 7  (10th ' ir. 1 9 0 5 ) .
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dec la ra tion  o f  tak ing is fited and the esti­
mated com pensation is deposited, ne ithe r 
the condemncc no r the cou rt has the pow er 
to question the condem nor’ s determ ination  
o f  the necessity o f  a p a rtic u la r t a k in g ;13 
and that as the ju d ic ia l ro le  in exam in ing  
such condem nation proceed ings docs not 
extend to de term in ing  w hether the land 
sought is ac tu a lly  necessary to  the p ro jec t, 
the cou rt ’ s rev iew  pow er is lim ited  to those 
eases w here the re  has been some c lea r 
abuse o f  adm in is tra tive  d isc re tion— where 
the o f f ic ia ls  m aking the adm in istra tive  de­
cisions have acted in bad fa ith  o r  so c ap ri­
c iously and a rb it ra r i ly  that th e ir action 
was w ithou t adequate de te rm in ing  p rinc ip le  
o r was un reasoned .14

Such an approach is in keeping w ith 
what w ou ld appea r to be the gene ra l ru le  
that the scope o f  rev iew  o f  any tak ing  iu 
eminent don ...in  is e x trem e ly  lim ited ; that 
question* o f  necessity and expediency a rc  
la rg e ly  beyond the reach o f  the cou rt, 
which ought g en e ra lly  to  lim it its  in qu iry  
to the question o f  the existence o f  a p roper 
public purpose and the absence o f  any

13. l ulled Sliilrs v. Mischhe, 283 l'V.M 028 
(siii Cir. 1081); Vnlltd stairs v. G.7i 
.t ire *  o/ U S  K 2d  018 (0th Cir.

1*1. I niled States t*. Certain Land in Itoi ■ 
ininli of Manhattan, 233 KSupp . SO!) (8 ,1 ). 
X .Y .1WH), ail'd, 330 t'\2il 1021 (2  C ir,). 
See also Hailed Stales v. SO,5 Acres o) Land, 
•IIS l*\2d DS0 (Dili C ir. 1071) ; Vailed Stales 
r. 2,000.1Ij Aeies of Land, 432 K.2J 1280 
(5th Cir. 1070 ), ceil, denied, 402 C .S 010, 
h i S .C l. 1308, 28 f.Kd.'.U  058, reft, denied, 
103 C.X. 012, 01 S.C t. 2203. 21) I..E<!.2il 
COO.

15. The overwhelming welcht of nuthority 
makes clear beyond any possibility of 
ilinihl that tile question of the necessity or 
expediency of a taking in eminent iloiiiniii 
lira witl'.in the itiNerutlmi of the legislature 
mat !s not a iiroper subject of judicial 
review, (footnote omitted)

1 .1. Sm kmaii, Nichols' 'flu* ),nw of Kmlueel 
I himaia S 4.11, al 4 138 (rev. 3d cd. 1071).

It. C.A id. f 27.20, at 27 80.
17. See A rU .Itrv .8 tat. # 12 1112 (1050);

Smith Hurd 111.Ana.Stat. eh. 47. S 2.2(c)
(11)110); 7 Itev.Codes M oat.1017, $ 03 1)1*05
(100*1)

abuse o f  tbe pow er o f  condem nation .,s It  
is consequently recognized that it is no de­
fense in a condemnation p roceed ing that 
some o th e r loca tion  fo r  the tak ing  m ight 
reasonab ly  have been selected o r some o th ­
e r su itab le p rope rty  ob ta ined .10

[1] A s against th is p roposition , how ­
eve r, A laska  is am ong the m ino rity  o f  j u ­
risd ic tions which s ta tu to rily  ca ll fo r  ju d i­
c ia l in qu iry  in to  the question o f  necessity 
in em inent domain proceed ings.17 A S  09 .- 
55.270, fo r  exam p le , sp ec ifica lly  requires 
fo r  a show ing that the tak ing  " is  necessary 
to  the use" be fo re  p roperty  can he tak ­
en. T h e  resu ltant c on flic t between this 
p rov is ion  and the concept o f  ju d ic ia l re ­
view  developed under the language o f 40 
U .S .C . § 258a— which may be presumed to 
have been intended to app ly  !o  o u r dec la ra ­
tion o f  tak ing  p rov is ions seems c lear. 
Recognizing ou r duty to construe statutes 
cove ring  the same sub ject m atte r in pari 
m a te ria ,,u and to adopt where possible, a 
reasonab le construction o f  each which rea l­
izes leg is la tive  in tent and avoids con flic t 
o r  inconsistency with the o t h e r , w e  ucv-

Wo note that though we emild find no 
explicit legislative recognition of this fact, 
thn editors of our own Alaska S tatu tes l ‘.)ti2 
have indicated in their annntatiaas to AS 
03.55.271) that this section was derived from 
an nlmn.it identical provision in the Montana 
S tatu tes. See 7 Itev.Cndes Mont.tlHT, ? 08- 
01)05 (111(11). '1'tils (net would appear to 
offer nnieh in the way of explanation for thn 
tria l eouiTs tchance upon Montana prccedeti 
when it concluded that "when the condemnor 
fails to consider tint question of the least 
private in jury between alte rnate routes, its 
aetiou is a rb itrary  ami iinmuntH to an utilise 
of discretion." f i l in g  Montana Power Co. 
v. Roktun, 158 Moat. 300, 457 I‘.2d 7<’.d, 
775 (inr.O).

III. f / .  Xirholton r. Sorensen, 517 P.2il 7(ltl. 
770 (Alaska 1073) ; Cray t*. Stale, 403 
l*.2d 807, 1)02 (Alaska 1070). S e t nf.io p. 
10 »k note 10 snjiia.

10. See, i. ih, Slncnil .f (hindle, lav. p. Stale, 
524 l\2d  1212 (Alaska 11171); Smvllni v. 
•foneau Clinic llldii Corp., 403 P.2il 1200 
(A laska 1072) ; f ailed Slates v. IIardcaslle, 
10 Alaska 25! (1012).

20. ( I o r d a n  r. I l u i g e s s  C o n s t .  Co., 425 P.2*1 
002 (Alaska 100.’).
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crthe lcss fin d  the concept o f  ju d ic ia l re ­
view embodied in  o u r  g ene ra l em inent d o ­
m ain  statutes to  be inconsistent w ith  and 
in app rop ria te  to  proceed ings under a dec la ­
ra tion  o f  tak ing .

[ 2 , 3 ]  T  he conc lusion  seems inescapable 
that there ex ists a c le a r  func tion a l d istinc­
tion  between p roceed ings in condem nation 
under a dec la ra tion  o f  tak ing  and those un ­
de r a com p la in t seeking condem nation and 
an o rd e r fo r  possession. U n d e r the fo rm e r 
t it le  passes im m ed ia te ly  upon fi lin g  and  de­
posit— at which time, under A S  09.55.4-10, 
the p rop e rty  is deemed to  be "condemned 
and taken fo r  the use o f  the p la in t i f f . " 84 
U n d e r the la t te r  no such vesting o ccu rs ; 
t it le  does not vest, n o r docs "condem na­
tio n ”  ac tu a lly  occu r un til the fin a l aw ard  
is determ ined and an o rd e r and judgm ent 
o f  condem nation is entered by the cou rt.

[ 4 ]  A s recognized in  B rid g es , as w e ll 
as la te r cases,*8 the d iffe re n c e  in the n a ­
tu re  o f  these tw o  proceed ings is not m ere ly  
p ro c e d u ra l; the a lm ost sum m ary  qua lity  o f  
the fo rm e r  bespeaks the g ra n t o f  an  add i­
t ion a l substantive fo w e r  o f  condem nation 
which conside rab ly  reduces the rig h ts  o f  
the landow ne r to  contest the tak ing .23 
Consequently , read ing  A S  09 .55 .420 to  09 .- 
55 .450 in th is ligh t, we a rc  lead  to the con 
e lusion  that the in tent o f  these p rov is ion s
was to b ring , in sum m ary fash ion , s ta tu to ­
ry  f in a lity  to  the questions o f  tit le  and 
r ig h t to  possession even though litig a tion  
continues w ith respect to  the u ltim ate 
am ount o f  com pensation to be paid . I f  
such fin a lity  is to  be g iven  any m ean ing fu l 
e ffe c t , we conc lude that such vesting must 
be subject on ly  to  the rather lim ited  rig h t 
o f  the ow ner to contest the v a lid ity  o f  the 
tak ing  as nut being s ta tu to rily  au thorized  
o r as hav ing  been cap ric iou s ly  o r  a rb it r a r i ­
ly  exercised.*'* T o  pe rm it the ow ne r to

21. Srr. not*' 3 *i//n'«,
22. #«'er! Cili/ «</ Anvhorage e. hot I in III n l. CS

of Orig. Toiiii., 41*9 P.‘.SI 00!) (Alaska 11)00).
23. .S'ee |>. ( ’> 7 iV note 5 itugrit
2-1. G.V .1. Sncktnun, Nichols' Tltu Law of

Eminent lXminiii 5 27.25, nt 27 01 to 02
(rev. ,'hl til. 11)74).

challenge the necessity o f  the pa rticu la r 
taking w ithout an in itia l show ing on  his 
pa rt tha t it is the resu lt o f  some c lear 
abuse o f  d iscretion is to g ive the concept 
o f  a dec la ra tion  o r tak ing  no  m ore e ffec t 
than  that o f  a com p la in t in  any  condemna­
tion p roceed ing ; such an in te rp re ta tion  
w ou ld  render the language o f  A S  09.55.4-10 
noted above essen tia lly  m eaning less.

W e  w ou ld  note at th is ju n c tu re  that a l­
though the enab ling leg is la tion  under 
which petitioners a rc  empowered to use a 
d ec la ra tion  o f  tak ing  docs not re fe r  to  o r 
in co rpo ra te  it— and we consequently do not 
find  it w ho lly  d ispositive o f  the case at 
hand— A S  0 9 .5 5 .4 6 0 (h ) p rov ides in part 
that

[ t ]h e  p la in t i f f  may not be divested o f  a 
title  acqu ired except where the court 
finds that the p rop e rty  was not taken fo r 
a public use.

W c  find  that th is exp ress dec la ration  o f  
leg is la tive  intent as to the scope o f  jud ic ia l 
rev iew  in such proceed ings lends consider­
ab le support fo r  the conc lusion we reach 
today .

O u r decision that the question o f  neces­
sity under a d ec la ra tion  o f  tak ing  is not 
one fo i in itia l ju d ic ia l considera tion  as in 
the cast- o f  o th e r condemnation proceed­
ings is a lso  buttressed by seve ra l o tb e r fac­
to rs . T h e re  is evidence, fo r  exam p le , that 
the leg is la tu re  was at least w ell aw are  o f  
the substantive d iffe re n ce s  in the tw o types 
o f  proceed ings when it considered the use 
o f  em inent domain powers fo r  pipeline 
r ig h t-o f-w ay  acqu isition . I ' r io r  to the 
adop tion o f  the present A S  38 .35 .130 an 
amendment was o ffe re d  to the h ill which 
w ould have au thorized  fo r  p ipeline pu r­
poses the exercise o f  em inent domain (low ­
e rs on ly  under A S  09 .55 .240 -09 .55 .4 ID, the 
gene ra l em inent dom ain provision-..2'

25. See tin* niiii’iidimlil offered by Senator 
Croft to tin- committee substitu te for tbe 
original .Semite bill iiiiieiiiling AS IW.3.*.13n 
wliicli would Imre Inserted id .or “condemn 
tbe words “by eminent domain under AS 
00.65.210 00.n5.-t 10." llouso Journal and
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26. fiIre diHcmcdn
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Ssicli an approach was re jec ted , h ow eve r, 
.mil the present ve rs ion  a llow in g  the use o f  
a dec la ration  o f  tak ing  was adopted in ­
stead.

It must n ex t be recogn ized that the 
Montana case law  upon which the t r ia l 
court appa ren tly  founded at least p a rt o f  
Us d ec is ion 20 a rises from  a s ta tu to ry  
scheme which does n o t recogn ize  a t a ll the 
concept o f  a dec la ra tion  o f  tak ing  o r  any 
other such “ C|Uiek take”  proceed ing .57 
.Moreover, the re  is evidence tha t the cou rts 
o f M ontana have them selves not been en ­
tire ly  consistent on the sub jec t o f  ju d ic ia l 
review o f  adm in istra tive  dete rm ina tions o f  
necessity. Itt S ta le  H ig h w a y  C o m m issio n  

C ro ssen -N issen  Co., 145 M on t. 251 , 400 
I ’.2d 283, 285 (1 9 6 5 ) , fo r  exam p le , it w as 
held that a lthough  (in  a n o rm a l em inent 
domain a c tion ) the. p la in t i f f  has the. in itia l 
burden o f  m aking some so rt o f  p rim a fac ie  
showing o f  necessity , it is

incumbent upon the de fendan t lo  show  
fraud , abuse o f  d iscre tion  o r  a rb it ra ry  
action in o rd e r to  d e fea t the action o f  
the [p la in t i f f ] .

The cou rt went on to ho ld  that
even when necessity has been challenged 
on the g round  o f  a rb itra r in e ss  o r  exces- 
sivcness o f  the tak ing , there  is le ft  la rg e ­
ly  to the d isc re tion  o f  the condem nor the 
location , rou te , and a re a  o f  the land  to 
he taken . T h e re  rests upon the shon l 
dors o f  one. seeking to show  that the ta k ­
ing has been excessive o r  a rb it ra ry , a 
heavy burden o f  p ro o f in the attempt to  
persuade the cou rt to  substitu te its ju d g ­
ment fo r  that o f  the condem nor. . 
' ' (S u c h ] p ro o f shou ld  lie m ade c lea r and 
c onv in c ing ; o therw ise  no loca tion  could 
ever he m ade,"

1073, ui 00. Alihntudi ttdx mnriiilmcii! 
till' fteiiuti', the fiiUuri’ of liotli limisiN to 
• oiii'ur on tliis mi wntl us other iimeiiilmcntN 
to the Itijjht of Wny I.i'ii.sitig A rt nuiilted 
in ti f re e  t'oiifiToni'o Committee Mihxtitulc 
wliieli, us finally n|i|iruvoil, provided the 
prcxent version.

16, S r r  discussion, note 17 Mipre,

A ssum ing a rguendo that such an eviden­
t ia ry  ride is w h o lly  app rop ria te  fo r  p ro ­
ceedings under the same gene ra l em inent 
dom ain  p rov is ion s in this state (a  question 
we n ”.cd not reach in this c ase ), we find  it 
d i f f ic u lt  to  square th is ana lysis o f  burdens 
o f  p ro o f w ith the ru lin g  upon which the 
t r ia l cou rt based its decision— that the con ­
dem nor is under a burden o f  dem onstrating  
ab in itio  its considera tion  o f  a lte rn a tiv e  
rou tes and o f  ju s t i fy in g  tbe u ltim ate  route 
selected. T he  m andate o f  a p rim a fac ie  
show ing o f  "necessity ,”  even in M on tana , 
has been held to  requ ire  on ly  a show ing 
that the p a rtic u la r p rope rty  taken is " re a ­
sonab ly  requisite and p rope r fo r  the ac­
com plishment o f  the purpose fo r  which it 
is s o u g h t ." 58 N otw ithstand ing  the d i f f i ­
cu lty  in vo lv ed  in reconc iling  these posi­
tions, o r  M on tana case law , we a rc  p e r­
suaded that no such burden o f  p ro o f as 
•vas imposed by the t r ia l cou rt w as e ve r in ­
tended to  app ly to  proceedings under a 
d ec la ra tion  o f  tak ing  in th is state.

T he  fin a l touchstone leading us to the 
conc lusion that A S  09 .55 .420-09 .55 .450 
w e re  c le a r ly  intended to  a u th o rize  a m ore  
sum m ary and less ju d ic ia lly  dependent e x ­
e rc ise  o f  the power o f  em inent domain is 
found  in the o rig in a l act under which the 
dec la ra tion  o f  tak ing  p roceed ing was a u ­
tho rized .

Sections I th rough 8 o f  chap te r 90 , S LA  
1953, au thorized  the use o f  a dec la ra tion  o f  
tak ing  as a special supplem enta l p roceed ing 
" to  p rov ide  fo r  obtain ing possession o f  
lands taken fo r  public h ighway purposes by 
em inent dom ain .”  P r io r  to 1953 no such 
p roceed ing was recognized under A laskan 
law . A lthough now  no long e r lim ited to  
public h ighw ay purposes, the s ta le  being 
au th o rized  to use the proceed ing fo r  any

27, five 7 Kev. Code* Mmit.1017, 5» 03 0001 
cl *c<i. (11)01).

20. Stair llighiraii ('omul'll r. CroMiru-S'hscn 
Co., 115 Moul. 231, 400 l\2d  203, 281 
(1005); arrant, Stale High nay Conun'n r. 
i'ost Cano Co., 112 Mont. 23!l, 3.81 I ’.2<1 
277. 270 (1063) : Stair rx ret, lAvtiipstoH v. 
District Court, 00 Mont. 101, 300 P, 01(1
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purpose fo r  which the rig h t o f  em inent d o ­
m ain may be exercised,*** the o rig in a l 1953 
Act is o th erw ise  in a lm ost eve ry  respect 
iden tica l to  the p resent p rov is ions . T he  
1953 Act, h ow eve r, contained a seve rab ility  
c lause which spec ifica lly  p rov ided  in addi­
tion that

[ a ] ! l  law s o r  p o rtion s o f  law s inconsist­
ent w ith the p o lic y  and p ro v is ;ons o f  this 
A ct a re  hereby repea led  to  the extent o f  
such inconsistency in th e ir app lica tion  to 
the dec la ra tion  o f  tak ing  procedure au ­
th o rized  by this A ct.30
T h is  p rov is ion , though not in co rpora ted  

in the o rig in a l 1962 cod ifica tion  o f  the 
A la ska  Code o f  C iv il P ro cedu re ,3* not on ly  
c le a r ly  re f le c ts  a leg is la tive  recogn ition  o f  
the substantive d iffe re n c e  between the use 
o f  th is special pow er and that o f  em inent 
domain in gene ra l, but it a lso  evidences iu 
its exp ress rep ea le r language an in tent that 
the exe rc ise  o f  th is pow er shou ld not he 
restricted by lim ita tion s , o th erw ise  app lica ­
ble to  em inent dom ain , which a rc  inconsist 
cut w ith the po lic ies o f  im mediate vcstitu ro  
o f  tit le  and the lim ited  pow er o f  the court 
to  d ivest such tit le  once acqu ired (a s  is re ­
flec ted  in the present A S  09 .55 .460 noted 
su p ra ) . A  ju d ic ia l recogn ition  o f  these 
po lic ies appears at least by im p lication  in 
o u r op in ion  in H ridgcs.

[ 5 , 6J A ft e r  cons ide ra tion  o f  the fo re ­
go ing , we a rc  o f  the op in ion  that in pro 
cccdings in em inent dom ain by w ay o f  a 
dec la ra tion  o f  tak ing  under A S  09 .55 .420 - 
09,55.-150, the cou rt is w ithou t a u th o rity , e i­
ther by v irtu e  o f  the exp ress mandate o f

29. We nolo I I . al tho historical development
of those provisions reflects the adoption of
incronsinidy lens restric tive lim itations on tho
use of this power. Bee 8 1, eh. 90, Sl.A 
1953 (use by the T errito ry  for puhttc highway 
pu rpo se s); g 1, ch. 13K, Sl.A 1955 (use hy 
the T errito ry  "for auy purpose for which tho
T errito ry  Is authorized the power of eminent 
domain”) . 8§ 1 6 , eh. 110. St,A  1039
(extending the use of the declaration to the 
state, public u tility and school d istricts) ; 
88 13.10-13.S3, ch. 101, Sl.A 1002 (extending 
the power to first-class c i t ie s ) ; 8 2. eh. 122, 
Sl.A  1000 (adopting tho language presently 
appearing in AS 09.53.420).

A S  0 9 .5 5 .4 6 0 (b ) o r  by im p lication  fron t tbe 
leg is la tiv e  h is to ry  and po licy  evidenced in 
A S  09.55 .440 , to rev iew  the question o f  the 
necessity o f  a p a rt ic u la r tak ing  absent a 
c le a r show ing  o f  fra u d , bad fa ith , a rb it ra r ­
iness o r  an abuse o f  d iscre tion  in exercise 
o f  the power o f  condem nation by the con­
demning au th o rity . Once an au thorized  
pub lic use fo r  the tak ing  is estab lished by 
the condem nor, and s ta tu to ry  and p roce ­
du ra l requ irem ents a re  otherw ise 
sa tis fied ,3* that the p a rtic u la r tak ing  is 
reasonab ly  requisite to  the rea liza tion  o f 
that use sh a ll be presumed. N otw ithstand­
ing  such p rov is ion s as A S  0 9 .5 5 .2 7 0 (2 ), 
ju d ic ia l in qu iry  in to  such necessity o r  the 
condem nor’s dete rm ina tions w ith respect 
th e re to  is not app rop ria te  unless and until 
the condemnee has presented c lea r and 
conv incing evidence that the condemnor 
has acted in had fa ith  o r  so cap ric iously  
and a rb it ra r i ly  as to  indicate the absence 
o f  any  reasonab le  de te rm in ing  p rincip le .

[7 .8 J  In  th is case it is c lea r that the 
use intended is pub lic  and s ta tu to rily  au­
tho rized . P e tit io n e rs  have , m oreover, 
presented unrcbuttcd evidence to the e ffec t 
that the design and construc tion  c rite ria  
fo r  the p ipe line a rc  m ost feas ib ly  satisfied 
by the rou te  across the p rop e rty  o f  re ­
spondent. T h e  fact that some o th e r a v a i l­
ab le rou ting  m ight su ffic e  o r  even he m ore 
desirab le  in some respects is not su ffic ien t 
in th is case to  ra ise  a  p rop e r de fense to the 
dec la ra tion  o f  tak ing . Consequently , it 
cannot he said that p e tit ion e r is under any 
duty to  in it ia lly  subm it evidence that it has 
considered such a lte rn a te  ro u tin g ; tinr can

30. .Section 7. eli. Hi), S l.A  1933.
31. Sections 1 3 .1 0 - 1 3 .2 3 ,  el.. 101, S I,A 10152.
32. I f  I k  clear, for example, t lift t I lit* failure 

of n declaration of tailing to satisfy the 
specific requirements of AS 09.63.430 would 
constitu te a proper defense to tlm condemna­
tion. Bee note 3 supra. I t is nlxo manifest 
ttutt a taking may properly be challenged on 
the ground that the condemnor's action is 
not in compliance with such specific restric­
tions on the exorcise of the power ns may ap ­
pear in the commissioner's delegation of au ­
thority  or the lease itself.

the fa i lu re  to  rnak 
the c ircum stances j i  
tra r in e s s  o r  an aim 
spec ific  a lleg a tion s 
som e g ro ss  abuse o 
the p ipe line  can ra 
pe rm it ju d ic ia l re v  
the tak ing .33 N o  
been made he re in , 
the lo ca tion  o f  the 
he le ft  to  the ngenc 
ou t its com p le tion .34

T h e  o rd e r  o f  the 
cd and the case is 
p roceed ings in con 
ion .

V aca ted  and rem ;

H O O C H  EVER,

Lionet Kliv
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tlie fa i lu re  to  m ake such show ing  under 
the c ircum stances ju s t i fy  a fin d in g  o f  a rb i­
tra riness o r  an abuse o f  d iscre tion . O n ly  
specific .a llegations o f  fra u d , bad fa ith , o r  
sonic g ross atitise o f  d iscre tion  in loca ting  
the pipeline can ra ise  issues su ffic ien t to  
perm it ju d ic ia l rev iew  o f  the necessity o f  
the tak ing .33 N o  such a lleg a tion s have 
been made he re in . T h e  de term ina tion  o f  
the location o f  the p ipeline must th e re fo re  
be le ft  to  the agency charged w ith  ca rry in g  
out its com p le tion .3-*

T h e  o rd e r o f  the supe rio r cou rt is vacat­
ed and the case is rem anded fo r  fu r th e r  
proceedings in c on fo rm ity  w ith  this op in ­
ion.

V acated and rem anded.

B O O C I IE V E R , J ., not partic ipating .

Lionel K IM BLE , Appellan t, 
v.

STATE of A laska, Appellee.
No. 2207.

Supreme C ourt o f A laska,
Aug. 22. 1975.

De fendan t was convicted in S u p e rio r 
C ou rt, F ou rth  Jud ic ia l D is tric t, E ve re tt \V . 
Hcpp, G e ra ld  J . V an  M ooinisscn, and W a r ­
ren W . T a y lo r , J J ., fo r  arm ed robbery  and 
be appealed. T h e  Sup rem e C ou rt, Rab in - 
ow itz , C. J ., he ld that even though ind ic t­
ment re fe rre d  to  tw o separate sta tu to ry  
p rov is ions pe rta in ing  to robbery  and use o f 
fire a rm s  du rin g  com m ission o f  certa in  
crim es, since t r ia l c ou rt ’s in structions 
presented ease to ju r y  as one in vo lv in g  
so le ly  an a rm ed  robbery  p rosecu tion , any

33. No iluitl(uii:e on constitutional grouudx 
has been raised in this ease and we do not

e r r o r  in fram in g  the a lleg ed ly  dup lic itous 
indictment was h a rm le s s ; that accidenta l 
p re tr ia l c on fron ta tion s  between de fendan t 
and robbery  v ictim  did not v io la te  due 
process where evidence indicated that vic­
tim 's cou rtroom  id en tifica tion  had an inde­
pendent o r ig in ; th a t the re  is no rig h t to 
counsel at pho tog raph ic  d isp la y s ; and that 
fac t that there w e re  no  persons o f  d e fend ­
ant's race on the v en ire  o f  ju r o r s  did not 
estab lish pu rpose fu l and systematic cxc lu  
sion o f  an id en tifiab le  p o rtio n  o f  the com ­
m un ity .

A ff irm ed .

1. Ind ic tm en t mid In fo rm ation  ©=>125(1)
The  ra tion a le  u nd e rly in g  the ru le  p ro ­

h ib iting  dup lic itous indictments is to  g ive 
notice to the de fendan t o f  exac tly  what 
charges he must de fend against and to  
avo id  the consequences o f  the in ab ility  o f  
the ju ry  to ind ica te  which w ay they a rc  
v o tin g  on each o f  the charges.

2. C rim inal Law C=>IIG7(<)
W here  indictm ent on  which de fendant 

was tried re fe rre d  to tw o s e p a ra te  sta tu to ­
ry  p rov is ions pe rta in ing  to  robbery  and use 
o f  fire a rm s  du ring  Ihc com m ission o f  c e r­
ta in  crim es, hut t r ia l cou rt's in structions 
presented case to  the ju r y  as one in vo lv in g  
so le ly  an arm ed robbery  p rosecu tio .,, any 
e r r o r  iu fram in g  o f  a lleg ed ly  dup lic itous 
indictment was ha rm less . A S  11.15.2-10,
11 .15 .295 ; R u le s o f  C rim ina l P rocedu re , 
ru le  8 ( a ) .

3. Indictm ent and In fo rm ation ©=>144.1(1)
P rop e r rem edy fo r  dup lic itous ind ic t­

ment is not to dism iss it bu t lo  compel the 
S ta te  to  elect the e ll l i ’gcs on which it 
w ishes to proceed.

-1. Constitu tional I.aw  ©=>2GG(3)
W hen  a p re tr ia l c on fron ta tio n  is p u re ­

ly  accidental and is n o t p rea rranged  hy the 
S ta te , cou rt w ill not o rd in a r i ly  inqu ire  into

34. Are M'lllininn r. Trpntironliiirnlai Can 
I'ijtc hin i' Cur/I., 89 l-'.Slipi*. '185, 488-80
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III THE SENATE BY CROFT

•v SENATE BILL NO. 546

IN THE LEGISLATURE OF THE STATE OF ALASKA 

, . NINTH LEGISLATURE - SECOND SESSION)  I  I *■

A BILL -
% •

For an. Act entitled: "An Act relating to the power of eminent domain."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55-430 is amended by adding a new paragraph to read:

(7) a statement that the property is taken by necessity 

, for a project located in a manner which is most compatible with the 

greatest public good and the least private injury.

* Sec. 2. AS 09.55.450(a) i3 amended to read:

(a) Upon the filing of the declaration of taking and the deposit

of the estimated compensation, che court may, upon motion, fix the

time during which and the terms upon which the parties in possession

are- required to surrender possession to the Hetioloner. However, the

right of entry shall not be granted the pLaintiff until after M w

heftrlng of any -abj .jel-j-on - tee the doolaratd^ii of taking .m-nla. b y  frlte

d efendant the running of the time for the defendant to file an ob- 
t<a>» H/vETT a f - f r r  ^ 4 .  aw y  o to jecrji'b *  - / o  '/•^ z  d ic/or*-}-i'an
jection to the declaration of taking? Where the parr.y in possession ■'

s a/ZstutJ U j  /out.
{TIThdTvtUS Ahy part of the award arnl remains in possession, the couru1

raAy fix a reasonable rental for the premises to be paid by that party

tb the plaintiff during such possession.

,!■ Sec. 3- AS 09.55.460(b) is amended to read: ov" \
' • (b) The plaintiff may not be divested of a titlefacquired except
l
. where the court finds that the property was not taken by m; ua 0 01fry  for a
• OK- pttfpOi* .

p u b l i c  u s e ^we- buphqo!! i n n m annn i i r o m ^ l -b l . '. w ife!1; H r;

go o d -and tha laact . In the event of that finding, the
x • %

-.i- ♦ourt shall enter the judgment necessary to (1) compensate the persons 

, „1_ SB 546
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March 23, 1976

The Honorable Terry Gardiner 
Chairman, House Judiciary Committee 
Aiaska  House of R epre sentatives 
Pouch V, State Capital 
Juneau, A l a s k a  99811

RE: Eminent Domain Bill (SB 5^6)

Dear Mr. Gardiner:

I under s t a n d  that your committee has before it a bill 
which was originally introduced by S e n a t o r  Croft to change 
the standards of judicial review and what a condemnor must 
prove in order to exercise a declaration of taking. The 
bill as I understand it is an outg rowth of a case decided 
by the Alaska Supreme Court entitled ARCO Pipeline Co., et 
al. v. 3.60 acres, et al. As the att orney for the condemnor 
in that case I would like to point out some of the factors 
which I find would be a great detriment to the condemnor 
and the people of this State if the bill becomes law.

As a matter of background the present Alaska De claratory 
Judgment Act is modeled upon the federal D e c l a r a t o r y  Judgment 
Act. Until the trial court's decision  in the ARCO Pipeline 
case, the federal rule, which was e n u n c i a t e d  by the Alaska 
Supreme Court in that case, had been applied by the Alaska 
courts. In other words, the Alaska Supreme Court merely 
followed the federal rule which had been in existence for 
years and in Alaska since the D e c l a r a t i o n  of T akin g Act was 
first enacted in 1953. In other words, the Supreme Court 
merely adopte d the generally accepted federal rule which 
still permitte d the court judicial review to determine If 
proper action had been exercised by the condemning authority 
but did not allow the court to det ermine where and how a 
project should be built, which is not the function of the 
c o u r t .
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In my opinion, if the Croft bill had been law, this 
state would not have seen a pipel ine constructed by 1977 
because of the delays and perhaps complete fr ustration of being 
unable to find the parcels whic h a judge deemed suitable 
for the routing d e p e n d i n g  upon the judge involved. The bill 
would have caused add itional costs in project design, 
attorney's fees, trial time, admini strative costs and, 
finally and most important, would p r o ba bly require the 
condemni ng authority to pay more for the property in excess 
of the just c o m p ensation in order to avoid legai entanglements. 
In short, the bill could be a way of judicial blackmail to 
achieve more than the just compensation.

The ARCO Pipeline case in itself is illustrative of the 
delay. The condemnor a t t e m p t e d  for almost four years prior 
to n e g o t i a 1-; a settlement, but it ended up with the condemnee 
reques t i n g  the absurd sum of over $20,000.00 plus other 
stipulations for a 3.6 acre, 100 ft. (plus temporary c o n­
struction easement) across the 80 acre homestead, which is not 
b eing used by the h o m e s t e a d e r  for any other use than a personal 
residence, in an area where the property is selling for a few 
hundred dollars an acre, and the condemnee asked for $1,500.00 
an acre, but wanted other damages. On July 15, 1974, the 
condemnor filed its d e c l a r a t i o n  of taking. Hearings were held 
on S eptember 20 and N o v e m b e r  1 on the necessity. A decis ion 
was finally entered on D e c ember 24, and a petition for review 
was filed with the Supreme Court. Fortunately, the Supreme 
Court granted a p e t ition for review because of the public 
Importance of the p ipeline and rendered the decision on 
August 1, 1975, r e v e r s i n g  the trial court. The Supreme Court's 
decision cannot be viewed as an unjust result under the c i r c u m­
stances where the landowner says build the project over the 
neighbor's property and leave me alone, an attltute which 
Ignores the fact that the n e i ghbor  might object.

Since most other projects such as utility right-of-way, 
highways, buildings and other projects are not so m onumental to 
require a quick action by the courts, it can be seen that a 
condemnation which took over one year of being exped ited 
through the courts would conce ivably be further delayed if an 
appeal were taken through the normal route. At the present
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time I am involved in several m a t t e r s  on appeal, and one of 
them has been on appeal since May of 1975 without a record 
being prepared, and there will p r o bably be an addi ti o n a l  
p eriod of time of up to one year for the required briefing, 
oral argument and decis ion of the Supreme Court. In other 
words, the delay and f ru stration of the project could extend 
for over two years, and you undoub t e d l y  know what a delay in 
construction costs means to a project. In short, a $2,000.00 
easement which must be obtained in court could hold up a 
$1,000,000.00 project and add a n o t h e r  10-20# to that project 
until the easement is obtained. The condemnor either has to 
pay . greatly inflated price (judicial blackmail), r e d esign  
the project (and go through the same procedure again) or 
wait to determine what would h appen in court. Furthermore, 
if the condemnor pays one landown er more during negotiations, 
then word spreads sc that all c ondemnees want more. Becaus e 
the Croft bill would require the court uo make findings, the 
Supreme Court may be bound by such findings if not clearly 
"erroneous" and that project site would have to be aband o n e d  
because the trial court as judge, jury, planner, designer, 
engineer and economist so d e t e r m i n e d  that another site might 
be better.

In the ARCO Pipeline case, the condemnee's basic obje ction 
to the pipeline was the routing. The condemnee stated that 
it should go around his property and drew a couple of pencil 
lines on a map to show to the court how this r o u t i n g  could be 
accomplished on someone else's property. In the ARCO Pipeline 
case the condemnee did not offer any expert testimony or show 
why the pencil line was better from an economic, soils, 
terrain, contours, planning, ecology, design, engineering, 
costs or other matters which a well-p l a n n e d  project would h a’.'e 
to take into account. In other words, he made no offer to nor 
did he show the project was more feasible.

The trial court considered that this mere pencil line was 
in effect an "alternate route" and stated that the c ondemnor 
must offer "convincing e v i d e n c e ... to show that they have at 
least considered the alternative r o u t i n g . . .and give cogent 
reasons for their alternate selection". In other words, the 
condemnor had to have prescience to visualize what every
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possible conde.Tinee might come up with over the 800 miles of 
pipeline, and to prove to the court wny this imaginary a l t e r­
nate route should not be selected. As an engineer stated in 
one case, it is oossible ~o build a pipe line up the side of 
the Empire State B u i l d i n g  if one has the m oney to pay. So,
the questi on in almost every condemnation  case is not w h e t h e r
the project can be built at all on the partic u l a r  parcel, but 
what is the more feasible route or site, a decision best d e t e r­
mined by the agency and not a court. In the ARCO Pipeline 
case, based on the addit ional length as shown by the pencil 
line, the total const ruction cost of the propo s e d  alt ernate 
p encil routing was estimated at $192,500.00. In other words, 
if the condemnor had not sh^wn to the court's s a tisfaction 
(the court b eing a planner, designer, engineer, etc.) under 
the Croft bill that the alternate routing was p e rhaps not 
feasible, then the court could deny the taking. You might 
argue that the court would not do such a ridiculous thing 
when an casement valued at hundreds of dollars an acre w o u l d  
n ecessitate  a completely new redesign at a tremendous extra 
cost, but this is exactly what the trial court did in one 
actual case. You and your committee might ask y o u r s e l f  what 
would happen to every other project in the State of Alaska, 
once it is known that the means are at hand to frustrate a
legitimate public purpose  by adding a test for no r eas on
other than the ruling in the ARCO P i p e l i n e case is not u n d e r­
stood.

The only purpose of a decla r a t i o n  of taking is to give 
immediate title to the property so that the work can proceed. A 
declaration of taking is premised on the idea that the condemno r 
has exercised and will exercise its best judgment in select ing 
the route and p e r f o r m i n g  the necess ary design and engineering.
If the courts and condemnees are going to select the sites and 
how a project is to be built, I think the citizens of this 
state are entitled to a protest.

I should like to emphasize that I do not have any prospects 
in the future of r e p r e s e n t i n g  any condemnors, and that my p r a c­
tice will be again limited to that of r e pre senting condemnees.
I can assure you as an attorney r e p r e s e n t i n g  condemnees that 
if the present bill passes which emasculates the D e c l a r a t i o n  of 
T a k i n g  Act, you can be assured that many condemnees will not
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s urrender their p r o perty without going through the Supreme 
Court, unless as you may expect, they receive a considerable 
p r e m i u m  over and above the fair market  value and just c o m p e n­
sation for the priv ilege of the State h aving to avoid ♦••heir 
challenge to the d e c l a r a t i o n  of t aking procedure so tnc ̂  
the project can be built. Since the State must pay the 
condemnees actual costs under some circumstances such as 
w h e n  the jury some two years later in these inflatio nary
times finds the p r o pe rty was 10% more (the condemnee
a sking for 100% or more) than the just compensatio n the 
entire cost through appeal could be added to the project 
c o s t .

In conclusion, the bill if p a s s e d  would only frustrate 
legitimate public projects, would greatly delay the 
ac q u i s i t i o n  of p r o perty n ecessary for projects, w ould require 
the State and other condemnors to expend a great deal of 
m oney in a ttem pting to meet frivolous objections, would 
probably require from time to time a complete p r o ject to be 
r e r outed at considerable cost and would surely add to the 
land a c quisition costs. In short, the bill is m e r e l y  
going to add to the great cost of public works and public 
utilities. You must ask who is being protected by the bill,
the lawyers and their clients, or the general public.

I would request that you revie w this bill carefully 
b e c a u s e  this bill will mean that a condemnor in effect no 
longer has a decla r a t i o n  of taking procedure to the detriment 
of the general public which undoubte dly desires a project 
b e i n g  commenced as soon as possible at the least expense.

K L W/d d
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6 For an. Act entitled: "An Act relating to the power of eminent domain."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 09-55*^30 is amended by adding a new paragraph to read:

9 (7) a statement that the property is taken by necessity

1 0 , for a project located in a manner which is most compatible with the

II greatest public good and the least private injury.

12 * Sec. 2. AS 09.55.^50(a) is amended to read:

13 (a) Upon the filing of the declaration of taking and the deposit

14 of the estimated compensation, the court may, upon motion, fix the

<15 time during which and the terms upon which the parties in possession

16 are required to surrender possession to the petitioner. However, the

17 right of entry shall not be granted the plaintiff until after

18 hearing .of a n y  obj .^Hbor-fco the dee In. rati an of taking nv..ii» by-Mre

19

20 

21

defem-iant-i 0 9  the running of the time for the defendant to file an ob- 
tor Un+Irl 0  ±hi1 h t w * *  o n  a n y  oJoJec^/on ‘M e  dttlortii'on
jection to the declaration of taking! Where the party in possesSlUH ■' 
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v/lthdraWS Any part 0 1 the award and remains in possession, tne court

22 may fix a reasonable rental for the premises to be paid by that party

23 to the plaintiff during such possession.

24

25
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/

9 Sec. 3. AS 09.55*'160(b) is amended to read: ^  ^
v on

(b) The plaintiff may not be divested of a titleYacqulred except

26
w h e r e  the court finds that the property was not taken by item: on I by for a

' 27
public u s e y v  rnmmonc 'in n1 man now /.mat.nfr rn.t'U'C

28

29 - * o u r t  shall enter the judgment necessary to (1) compensate the persons
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M a r c h  23, 1976

The H o n o r a b l e  Terry  G a r d i n e r  
Chairman, House J u d i c i a r y  C o m m ittee 
A l a s k a  Ho use of R e p r e s e n t a t i v e s  
P ouch V, State C a p i t a l  
Juneau, A l a s k a  99811

RE: Eminent D o m a i n  Bill (SB 5^6)

D e a r  Mr. Gardiner:

I u n d e r s t a n d  that your committee has be fore it a bill 
w h i c h  was origi n a l l y  i n t r o d u c e d  by S e n a t o r  Croft to change 
the s tandards of judic i a l  r e v i e w  and what a c o n d emnor must 
prove in order to e x e rcis e a d e c l a r a t i o n  of taking. The 
bill as I u n d e r s t a n d  it is an o u t g r owth of a case d e c i d e d  
by the A l a s k a  Supreme Court e n t i t l e d  ARCO Pipeline Co., et 
al. v. 3.60 a c r e s , et al. As the attorney for the c o n d e m n o r  
in that case I w o u l d  like to point out some of the factors 
w h i c h  I find w o u l d  be a great detriment to the c o n d e m n o r  
and the p e ople of this State if the bill becomes law.

As a m a t t e r  of b a c k g r o u n d  the present A las ka D e c l a r a t o r y  
J u d g ment Act is m o d e l e d  upon the feder al D e c l a r a t o r y  J u d gment  
Act. Until the t rial court's d e c isio n in the ARCO P i p elin e 
case-, the federal rule, w hich was e n u n c i a t e d  by the A l a s k a  
Supreme Court in that cr had been a p p lied by the A l a s k a  
courts. In other words he Alaska Supreme Court merely
f o l l o w e d  the federal rr which had been in exi stence for
years and in A laska  sire. ; the D e c l a r a t i o n  of T a k i n g  Act was 
first e n a c t e d  in 1953. In other words, the Supreme Court 
m erely a d o p t e d  the g e n e r a l l y  a c c epted federal rule w h i c h  
s till p e r m i t t e d  the court j u d i c i a l  review to d e t e rmi ne if 
p r o p e r  a c t i o n  had b e e n  e x e r c i s e d  by the condem n i n g  a u t h ority 
but did not allow the court to d e t e r m i n e  where and how a 
project s hould be built, w h i c h  is not the function of the 
c o u r t .
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In my opinion, if the Croft bill had been law, this 
state w o u l d  not have seen a p i p e l i n e  constructed by 1977 
be c a u s e  of the delays and p e rha ps complete f r u s t r a t i o n  of being 
unable to find the parcels wh ich a judge deemed suitable 
for the r o u t i n g  d e p e n d i n g  upon the judge involved. The bill 
w o u l d  have caused additi o n a l  costs in project design, 
a t t o r n e y ' s  fees, trial time, a d m i n i s t r a t i v e  costs and, 
f i nal ly and most important, w ould p r o babl y require the 
c o n d e m n i n g  a u t h ori ty to pay more for the property in excess 
of the just c o m p e n s a t i o n  in order to avoid legal entanglements. 
In short, the bill could be a way of judic ial b l a c k m a i l  to 
ac hieve more than the just compensation.

The ARCO Pipeline case in Itself  is illust rative of the 
delay. The c o n d emnor a t t e mpted for almost four years prior 
to n e g o t i a t e  a settlement, but it ended up with the condemnee 
r e q u e s t i n g  the absurd sum of over $20,000.00 plus other 
s t i p u l a t i o n s  for a 3.6 acre, 100 ft. (plus temporary con­
str u c t i o n  easement) across the 80 acre homestead, wh ich is not 
b e i n g  used by the h o m e s t e a d e r  for any other use than a p e r sonal 
residence, in an area where the propert y is selling for a few 
h u n d r e d  dollars an acre, and the condemnee asked for $1,500.00 
an acre, but wanted other damages. On July 15, 1 9 7 1!, the 
c o n d e m n o r  filed Its declaratioi of taking. Hearings were held 
on S e p t e m b e r  20 and N o v e m b e r  1 on the necessity. A d e c isi on 
was finally e n te red on D e c e m b e r  2*1, and a petit i o n  for review 
was filed with the Supreme Court. Fortunately, the Suprem e 
Court g r a n t e d  a p e t i t i o n  for review because of the public 
I m p o r t a n c e  of the pipeline and rendered the d e c i s i o n  on 
A ugust 1, 1975, r e v e r s i n g  the trial cou^t. The S u p r e m e  Court's 
d e c ision cannot be viewed as an unjust result under the c i r c u m­
stances where the landow ner says build the project over the 
n e i g h b o r ' s  prope r t y  and leave me alone, an attltute which 
ignores the fact that the n e i g h b o r  might object.

S ince most other projects such as utility right-of-way, 
h i g h ways,  bu ild i n g s  and other projects are not so m o n u m e n t a l  to 
require a quick action by the courts, It can be seen that a 
c o n d e m n a t i o n  which took over one year of b e i n g  e x p e d ited 
through the courts would c onceivably  bo further d e la yed if an 
a p p e a l  were taken through the n o rma l route. At the present
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time I am i n v o l v e d  in s e veral  m a t t e r s  on appeal, and one of 
t h e m  has b e e n  on a p p e a l  since May of 1975 with eut a record 
b e i n g  prepared, and there w i l l  p r o b a b l y  be an addi ti o n a l  
p e r i o d  of time of up to one year for the r e q uir ed briefing, 
oral argument and d e c i s i o n  of the Supreme Court. In other 
w o rds , the delay and f r u s t r a t i o n  of the project could extend 
for over two years, and y o u  u n d o u b t e d l y  lenow what a delay in 
c o n s t r u c t i o n  costs means to a project. In short, a $ 2 , 0 0 0 . QC 
e a s e m e n t  w h i c h  must be o b t ained in court could hold up a 
$1,000,0 00, 0C p r o j e c t  and add a n o t h e r  10-205? to that project 
u ntil the ea sement is obtained. The con demnor either has to 
pay a greatly i n f l a t e d  p rice (judicial blackmail), redesign 
the p r o j e c t  (and go through the same proc edure again) or 
wait to d e t e r m i n e  what w o u l d  h a p p e n  in court. Furthermore, 
if the c o n d e m n o r  pays one l a n d o w n e r  more d u r i n g  negotiations, 
then word spreads so that all con demnees want more. Because 
the Croft bill w o u l d  r e q u i r e  the court to make findings, the 
S u p r e m e  Court m a y  be bound  by such fi ndings if not clearly 
" erroneous"  and that p r oject site would have to be aba ndoned 
b e c a u s e  the trial court as judge, jury, planner, designer, 
e n g i n e e r  and e c o n o m i s t  so d e t e r m i n e d  that, another site might 
be better.

In the ARCO P i p eli ne case, the c o n d e m n e e ?s basic objection 
to the p i p e l i n e  was the routing. The condemnee stated that 
it sh ould go around his p r o perty and drew a couple of pencil  
lines on a map to show to the court how this r o u t i n g  could be 
accompli shed on someone e l s e’s property. In the A R C O  Pipeline 
case the condemnee  did not offer any expert testimony or show 
why the p e ncil line was b e t t e r  from an economic, soils, 
terrain, contours, pl anning, ecology, design, engineering, 
costs or other matte rs w h i c h  a w e l l - p l a n n e d  project would have 
to take Into account. In other words, he made no offer to nor 
did he show the proje ct was mor*. feasible.

The trial court c o n s i d e r e d  that this mere pencil line was 
in effect an "alternate route" and stated that the condemnor 
must o f f e r  "convi n c i n g  e v i d e n c e ... to show that they have at 
least c o n s i d e r e d  the a l t e r n a t i v e  r o u t i n g . . .and give cogent 
r e a s o n s  for their a l t e r n a t e  selection". In other words, the 
c o n d e m n o r  had to have p r e s c i e n c e  to visua lize what every
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p o s s i b l e  condemnee might come up with over the 8C0 m iles  of 
pipelin e, and to prove to the court w h y  this i m a g i n a r y  a l t e r­
nate route should not be selected. As an e n g ine er s t a t e d  in 
one case, it is possible  to b uild a p i p e l i n e  up the side of 
the E mp ire State B u i l d i n g  if one has the m oney to pay. So,
the q u e s t i o n  in almost every co ndem n a t i o n  case is not w h e t h e r
the p r oject can be built at all on the p a r t i c u l a r  parcel, but 
what is the more feasible route or site, a decision best d e t e r­
m i n e d  by the agency and not a court. In the ARCO Pip eline 
case, b a s e d  on the additi o n a l  length as shown by the pencil 
line, the total c o nstru ction cost of the p r o p o s e d  alt er n a t e  
p e n c i l  r o u t i n g  was e s t i mate d at $192,500.00. In other words, 
if the c o n d e m n o r  had not shown to the court's s a t i s f a c t i o n  
(the court b e i n g  a planner, designer, engineer, etc.) under 
the Croft bill that the alternate r o u t i n g  was p e rhaps not 
feasib le, then the court could deny the taki\g. You might 
a rgue that the court would not do such a ridiculous thing 
w h e n  an e a s ement valued at hun dreds of dollars an acre w o u l d  
n e c e s s i t a t e  a comple t e l y  new redesi gn at a tremendous extra 
cost, but this is e x a ctly what the trial court did in one 
a c t u a l  case. You and yo ur committee might ask y o u r s e l f  what 
w o u l d  h a p p e n  to every other project in the State of Alaska, 
once it is known that the means are at hand to f rustrate a
l e g i t i m a t e  public p u r p o s e  by adding a test for no reason
o t h e r  than the r u l i n g  in the ARCO Pipeline case is not u n d e r­
stood.

The only p u r p o s e  of a d e c l a r a t i o n  of t aking is to give 
I m m e d i a t e  title to the p r o p e r t y  so that the w o r k  can proceed. A 
d e c l a r a t i o n  of t a k i n g  is p r e mised on the idea that the c o n d e m n o r  
has e x e r c i s e d  and will e x e r c i s e  its best judgme nt in s e l e c t i n g  
the route and p e r f o r m i n g  the nece ssary design a n d  engineering.
If the courts and condemnees are going to select the sites and 
how a p r o ject is to be built, I think the citizens of this 
state are e n t i t l e d  to a protest.

I shoul d like to e m p h asize that I do not have any p r o s p e c t s  
in the future of r e p r e s e n t i n g  any condemnors, and that my p r a c­
tice w i l l  be aga in limited to that of r e p r e s e n t i n g  condemnees.
I can a ss ure you as an attorney r e p r e s e n t i n g  co ndemnees that 
if the present bill p asses w h i c h  e m a s c u l a t e s  the D e c l a r a t i o n  of 
T a k i n g  Act, you can be a s sured that many condemnees will not
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s u r r e n d e r  t heir p r o perty without going through the Supreme 
Court, unless as you may expect, they receive a considerable 
p r e m i u m  over and above the fair m a rket value and just compen­
sat i o n  for the p r i v ile ge of the State h a v i n g  to avoid their 
c h a l l e n g e  to the d e c l a r a t i o n  of t aking pr ocedure so that 
the project can be built. Since the State must pay the 
c o n d e m n e e s  a ctual costs under some circumstances such as 
w h e n  the ju ry some two years later in these inflationary
times finds the p r o p e r t y  was 10% more (the condemnee
a s k i n r  for 100% or more) than the just compe nsation the 
entire cost through appeal could be added to the project 
c o s t .

In conclusion, the bill if p a s s e d  w o u l d  only frustrate 
l e g i t i m a t e  p u blic projects, w o u l d  g r eat ly delay the 
a c q u i s i t i o n  of p r o p e r t y  n e c e s s a r y  for projects, would require 
the State and other condemnors to e x pend a great deal of 
m o n e y  in a t t e m p t i n g  to meet frivolous objections, would 
p r o b a b l y  require from time to time a complete project to be 
r e r o u t e d  at consi derable cost and w o u l d  surely add to the 
land a c q u i s i t i o n  costs. In short, the bill is me rely 
g o i n g  to add to the great cost of p ublic works and public 
utilities. You must ask who is being p r o t e c t e d  by the bill,
the lawyer s and t heir clients, or the general public.

I w o u l d  request that you r e v i e w  this bill carefully 
b e c a u s e  this bill will mean that a co ndemnor in effect no 
lo n g e r  has a d e c l a r a t i o n  of t a k i n g  p r o c e d u r e  to the detriment 
of the g e n e r a l  p ublic whi ch u n d o u b t e d l y  desires a project 
b e i n g  commenced as soon as p o s s i b l e  at the least expense.

K L W / d d
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