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and p r o v i d i n g  f o r  an effective, date.

C O M M I T T E E  R E P O R T

H O U S E

Hr  . S p e a k e r : D a t e

The  Comm i t t e e  on h a s  had

u n d e r  c o n s i d e r a t i o n .  A Ma j  o r i t y  o f  t h e  m e m b e r s  o f  t h e  C o m m i t t e e  

( ) r e c o m m e n d s  i t  DO PASS

( ) r e c o m m e n d s  i t  DO NOT PASS

( ) r e c o m m e n d s  i t  DO PASS WI TH ATTACHED AMENDMENT ( S)

( ) r e c o m m e n d s  i t  BE REPLACED WI TH CS FOR ______________________________  AND THAT

CS FOR DO PASS

( ) " a n d "  r e c o m m e n d s  i t  BE REFERRED TO THE 

COMMITTEE

( ) r e p o r t s  i t  b a c k  WI THOUT RECOMMENDATION 

( ) " o t h e r "

M e mb e r s  s i g n i n g  t h e  M a j o r  i t y r e p o r t :

t >,v /

Me m b e r s  NOT c o n c u r r i n g  i n  t h e  Ma j  o r i t y  r e p o r t :

________________________________________________  r e c o m m e n d s :

________________________________________________  r e c o m m e n d s :

________________________________________________  r e c o m m e n d s :

________________________________________________  r e c o m m e n d s :

r e c omme n d  s :

C ha i rma n

m a n
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State m e n t  of Intent
HCS SB 53 - "An Act r e p e a l i n g  the r e q u i r e m e n t  that a 
p l a i n t i f f  suing the state post b o n d  for costs at the 
f i l i n g  of the complaint; and p r o v i d i n g  for an effective 
d a t e ."

by the H o u s e  J u d i c i a r y  Committee 
F e b r u a r y  6, 1975

The p u r p o s e  of this bill is to c l a r i f y  the language of 
the e x i s t i n g  law a u t h o r i z i n g  suits a g ainst i n c o rporated 
units of local g overnment and to prohibit any r e q u i r e­
ment that bond be p o s t e d  before suin g the state or any 
i n c o r p o r a t e d  unit of local government. It is not the 
c o m m i t t e e’s intent to amend the rule s of court r e l a t i n g  
to the court's d i s c r e t i o n a r y  p o w e r s  to r e quir e security 
in m a t t e r s  i n v o l v i n g  injunctive relief.
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300 Barnette Street 
Telephone: (907) 452-1055
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Mr. Terry Gardner 

House Judiciary Committee 

House of Representatives 

Pouch V

Juneau, Alaska 99801

Re: Senate Bill 53

Dear Representative Gardner:

I would urge you to give serious and favorable consideration to Senate Bill 53 which 

would eliminate the requirement of A S  09.50.260 that a party filing an action against 

the State file an undertaking or bond in an amount to be fixed by the judge as security 

for any costs incurred by the State if the party fails to prosecute the action or if the 

State wins the action. M y  acquaintance with the problem arises from the fact that I 

frequently represent the State's insurance carrier in tort actions ngr.inst the State. 

Examples of such actions are those arising out of automobile accidents with vehicles 

driven by State Troopers. or actions against thr State for personal injuries arising 

out of alleged negligence of the State Highway Department in highway maintenance.

I have handled a number of these cases from the time they were filed until the time 

w h e n  they were settled or tried, and I have yet to see one case in which this statute 

gave any real protection to either the State or its insurance company, or in which it 

served to discourage the filing of irresponsible lawsuits. Most of the judges consider 

the requirement of the undertaking to be rather unfair, and seem to feel that it placeB 
an unfair burden upon someone suing the State, that is not placed upon other litigants. 

As a consequence, the judges tend to fix the bond in a very nominal amount, frequently 
$250 or less, which is hardly worth the paper work involved in seeing that the require­

ment is met. Attorneys w h o  represent litigants against the State generally fell that 

the requirement is very unfair, and at least one of them. Representative Steve Cowper, 

has maintained that the requirement constitutes an unconstitutional discrimination 

among litigants. I think the requirement should be eliminated because it imposes a 

useless complication in litigation against the State which does not benefit anyone 
including the State.

It is also m y  understanding that another bill will be introduced to repeal AS 09.50.290, 

which provides, "Actions against the state under §§ 250-300 of this chapter shall be 

tried by the court without a jury." This of course means that an action against the
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State is tried by a judge without a jury. In virtually all other litigation, either the 

plaintiff or the defendant can ask for a jury trial. This provision, like the rest of 

our State Tort Claims Act, has been taken almost word for word from the Federal 

Tort Claims Act. I believe the intent of this statute is that the State should be pro­
tected by any arbitrary or impassioned action of a jury, and that the State's interests 

would actually be protected by requiring trial before a judge. This has not worked 

out in practice. As an attorney representing the State and its insurance carrier, I 

would greatly prefer to have the trial of a personal injury action against the State 

tried to a jury rather than to a judge. I believe that m a n y  judges, either consciously 

or unconsciously, give considerable weight to the fact that the State does have 
insurance, and recent awards by judges in personal injury actions against the State 

have tended to be considerably higher than juries probably would have awarded. 

Repealing A S  09.50.290 would put the State on the same basis with other litigants.
In a personal injury action or other action against the State, both the party suing the 

State and the State itself would have the same right to a jury trial as other litigants.

If neither the State nor the party suing the State requested a jury, of course the 

action would still be decided by a judge.

I think in the final analysis it is probably immaterial whether repealing this statute 

would be a benefit or a detriment to the State. Our State Constitution and our legal 

system is generally based upon respect for the jury trial, and I can't see any good 

reason w h y  actions involving the State should be an exception. Of course in a jury 

trial, the judge still determines what is relevant evidence, and the judge can still 

determine whether or not there is enough evidence on any particular issue of fact 

that the issue should be submitted to the jury. There is therefore no danger of a jury 

making new law in regard to actions involving the State tried to a jury because the 

scope of the jury's decision, the evidence it m a y  consider, and the principles of law 

to be applied to that evidence i 'e supplied to the jury by the judge.

I would like to thank you in adv nee for your serious consideration of Senate Bill 53 

and the other bill which I expect will be forthcoming during this session, both of which 
I feel would substantially improvi the ground rules laid down by statute regarding 

litigation against the State.

HS: jb



P r o p o s e d  statement of intent

H B  55/SB 53

The p u r p o s e  of this bill is to clarify the l a n guage of the 
e x i s t i n g  lav; a u t h o r i z i n g  suits against i n c o r p o r a t e d  units 
of local g o v e r n m e n t  and to pr ohibit any r e q u i r e m e n t  that 
bond be p o s t e d  before suing the state or any i n c o r p o r a t e d  
unit of local government. It is not the c ommittee's 
intent to amend the rules of court r e l a t i n g  to the 
court's d i s c r e t i o n a r y  p o wers to require  s ecurity in 
ma t t e r s  i n v o l v i n g  i n j u n c t i v e  relief.



F e b r u a r y  28, 1975

TO: Mike M i l l e r

FROM: Terry G a r d i n e r

SUBJECT: SB 53

I would  suggest that the House not recede to the Senate. 
The basic d i f f e r e n c e  b e t w e e n  our bill d the S enat e bill 
is that our bill inclu des mu nicipalities. U n d e r  the 
Senate bill a m u n i c i p a l i t y  could require that a p e r son 
post a bond for cost at the filing of a complaint.
Ac c o r d i n g  to Rep. C o wper  the only comm u n i t y  that now 
require s this is Fairbanks. If it's good e nough for 
the state policy, it's good enough for the m u n i c i p a l  
policy. Furthermore, Rep. C owper also feels that this 
re quirement  1b p r o b a b l y  unco nstitutional. We are not 
talking about a case of w h e t h e r  the state is t rying t j  
set m u n i c i p a l  policy, it is more a m a t t e r  of an individual' 
right to file a complaint.



JUaska Jilafe felafure 
Jfettate

T e r r y —
for your information 

Mike M.

POUCH Y • STATE CAPITOL 

JUNEAU. ALASKA 99801

M E S S A G E  T O  T H E  H O U S E  

Mf . S P E A K E R

The S e n a t e  has failed to c oncur in the House a m e n d m e n t  

to S E N A T E  B I L L  NO. 53 (namely H O U S E  C O M M I T T E E  S U B S T I T U T E  

FO R  S E N A T E  B I L L  NO. 53) and r e s p e c t f u l l y  r e q u e s t s  that 

the H ouse r e c e d e  f r o m  its amendment.

SENATE BILL MO. 53 (repealing the r e q u i r e m e n t  that a 
p l a i ntiff suing the state post bond for c osts at the 
filing of the complaint; eff. date)

Senate S e c r e t a r y
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