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H o u s e  J u d i c i a r y  C o m m i t t e e  
F e b r u a r y  19» 1974

J o i n t  H e a r i n g  w i t h  S e n a t e  Co mmerce

A n t i  T r u s t  - H B  42/ HB 137/ SS SB 5

T h e  m e e t i n g  w a s  c a l l e d  to o r d e r  afc 2:30 by S e n a t o r  Kerttula. 
A l l  H o u s e  c o m m i t t e e  m e m b e r s  w e r e  p r e s e n t  except Mr. Fink.

S i n c e  thost. ho w i s h e d  to t e s t i f y  w e r e  u nprepare d, the m e e t i n g  
was r e s c h e d u l e d  f o r  2:15 Friday, F e b r u a r y  21.

T h e  A t t o r n e y  G e n e r a l  f i el ded q u e s tions from "Che c o m m i t t e e  
m e m b e r s .  T he q u e s t i o n  was r a i s e d  c o n c e r n i n g  the p o s s i b i l i t y  
o f  d i f f e r e n c e s  b e t w e e n  i n t e r p r e t a t i o n  o f  f e dera l law and 
the i n t e n t i o n  o f  v e r y  s i milar state leg islation.

Mr. G r o s s  s t a t e d  that b i g n e s s  would not c o n s t i t u t e  a v i o l a t i o n  
a n d  that A l a s k a  n e e d s  anti trust l e g i s l a t i o n  d e s p i t e  federal 
lav/s. O v e r  40 s tates a l r e a d y  have such legislation. He w ould 
h o p e  that a n t i  trust w o u l d  be handled as a n o t h e r  c o n s u m e r  
p r o t e c t i o n  action.



H B  1 3 7 / H B  *»2/SS S B  5 Anti Trust

A j o i n t  m e e t i n g  o f  the H ous e J u d i c i a r y  a n d  S enate C o m m e r c e
c o m m i t t e e s  w a s  c a l l e d  to o r d e r  by S e n a t o r  K e r t t u l a  at 2:30.

W i l l i a m  Hopkins, M a n a g e r  o f  A l a s k a  Oil and Gas, i n t r o d u c e d  
Mr. J a m e s  O ’M. S i n g l e  of the law f i r m  P illsb u r y ,  M a d i s o n  a n d  
S u t r o  in S a n  Francisco. Mr. T ingl e t e s t i f i e d  that he favors 
a b i l l  on this subject, but an " a p propria te" state bill.
He f a v o r s  a d o p t i o n  of the u n i f o r m  state anti trust act.

Mr. T i n g l e  m a d e  the f o l l o w i n g  comments c o n c e r n i n g  SS S B  5- 
S e c t i o n s  1 a n d  2 of the S h e r m a n  Act c o n c e r n i n g  r e s t r a i n t  
of t r a d e  a nd m o n o p o l i e s  is included. F e d e r a l  cases c o u l d  
be u s e d  to i n t e r p r e t  the state leg islation. He s u g g e s t e d  
t he a d d i t i o n  of "preda t o r y  intent" to the m o n o p o l y  section.

S e c t i o n  ^0 of SB 5 —  u n f a i r  c o m p e t i t i o n  and p r a c t i c e s  —  
this is a l r e a d y  c o v e r e d  in A l a s k a’s C o n s u m e r  P r o t e c t i o n  
Act and is not n e e d e d  in this bill.

S e c t i o n s  30, 50 a n d  60 are from the C l a y t o n  Act and a r e  not
s u i t a b l e  for a state statute.

O t h e r  comments: The state should not have a u t o m a t i c  t r i p l e
d a m a ges. H e  was a g ains t c r i m i n a l  i n s t e a d  of civil pe nalt i e s .  
S e c t i o n  60 r a i s e s  a p r o b l e m  with the N a t i v e  C o r p o r a t i o n s .  
P r o v i s i o n s  on i n v e s t i g a t o r y  powers shoul d be "has r e a s o n  
to b e l i e v e . "  S e c t i o n  150 —  consent d e c r e e s  h a m p e r s  the 
A t t o r n e y  General. S e c t i o n  160 —  d e l e t e  nolo c o n t e n d r e  
r e f e r e n c e .

H o u s e  J u d i c i a r y  C o m m ittee
F e b r u a r y  21, 1 9 7 5

B i l l  F r i t c h  of the A l a s k a  C a r r i e r s  A s s o c i a t i o n  t e s t i f i e d  that 
t h e r e  s h o u l d  be e x e m p t i o n s  for r e g u l a t e d  public u t i l i t i e s  and 
c a r r i e r s .
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H o u s e  J u d i c i a r y  C o m m ittee 

F e b r u a r y  27, 1975

J o i n t  H e a r i n g  w i t h  Senate C o m m e r c e

A n t i  tr ust l e g i s l a t i o n  SS Lu 5, HB *12, H B  137

W i l l i a m  J. L a m o n t  t e s t i f i e d  at the r e q u e s t  of the com mittees.
H e  c i t e d  the f o l l o w i n g  as r e a s o n s  w h y  states need anti trust 
l a w s :
—  t h e r e  a r e  c o m m e r c i a l  a c t i v i t i e s  b e y o n d  the inter s t a t e  

c o m m e r c e  c l a u s e
—  i n a d e q u a c y  o f  federal enfo rc e m e n t
—  f e d e r a l  a g e n t s  a dvise  and p r o v i d e  surveillance, not 

d i r e c t  p r o s e c u t i o n .  The g o v e r n m e n t  helps o r g a n i z e  i n d u s t r y  
to a l m o s t  e n c o u r a g e  m o n o p o l i e s

—  f e d e r a l  a g e n c i e s  want state help.

H e  f a v o r e d  state statutes m o d e l e d  on the federal statutes 
for t h e  f o l l o w i n g  reasons:
—  h a v e  j u d i c i a l  d e f i n i t i o n s  of terms
—  m i n i m u m  a p p l i c a t i o n  of d o c t r i n e  of fed eral p r e e m p t i o n
—  S h e r m a n  Act d e s i g n e d  to supplem ent state l e g i s l a t i o n  (no

. incon' istencies )
—  n e e d  for u n i f o r m i t y  a m o n g  states - famil i a r i t y  w i t h  laws —  ;

(The u n i f o r m  act is not w i d e l y  accepted) - flvi?.cn\*6V ;

He m a d e  the f o l l o w i n g  sec tion by s e ctio n comments on SS SB 5:
S e c t i o n  10 - S e c t i o n  1 of the S h e r m a n  Act.
S e c t i o n  20 - S h e r m a n  Act. A g a i n s t  a c t i v e  m o n o p o l i z a t i o n  not

the existence of a m o n o p o l y  as in the title of 
the section. A m o n o p o l y  by i tself isn't i l l e gal 
if it r e s u l t s  f r o m  s u p e r i o r  busin ess p r a c t i c e s  
or chance (federal interpretati on)
D e l i b e r a t e  price f i x i n g  to exclude c o m p e t i t i o n  —
a m o n o p o l y  d e l i b e r a t e l y  sta rted or b e i n g  exploited.
(need le tter of intent to state that d e f i n i t i o n s  
d e v e l o p e d  in f e d e r a l  law apply)

S e c t i o n  *10 - F r o m  F e der al T r a d e  C o m m i s s i o n  Act —  u n n e c e s s a r y ,  
a l r e a d y  in C o n s u m e r  P r o t e c t i o n  statutes 

S e c t i o n  50 - S e c t i o n  7 of C l a y t o n  Act —  useful and a p p r o p r i a t e
S e c t i o n  60 - Goes a little f a r t h e r  t h a n  S e c t i o n  8 of the C l a y t o n  Act —

good. Might n e e d  a specific e x e m ption for the N a t i v e  
C o r p o r a t i o n s  for a l i m i t e d  time " a ctivities in aid 
o f  or n e c e s s a r y  to the federal act . .

S e c t i o n  70 - Co-op  a c t i v i t y  —  R e g u l a t e d  public u t i l i t i e s
s p e c i f i c a l l y  a u t h o r i z e d  to do things w ould not be 
c h a l l e n g e d  u n d e r  anti trust. P r o b l e m  of u n i t i z a t i o n  
o f  oil leases (may be t a k e n  care of by federal 
action) Statement of Intent



H o u s e  J u d i c i a r y  C o m m i t t e e  
F e b r u a r y  27, 1975 
p a g e  2

Mr. H ogey, r e p r e s e n t i n g  the A l a s k a  C a r r i e r s  A s s o c i a t i o n ,  
s t a t e d  t h a t  c e r t a i n  p u b l i c  u t i l i t i e s  are r e q u i r e d  by l a w  to 
s e r v e  c e r t a i n  a r e a s  (inherent monopo l y ) .  He f u r t h e r  s tated 
th a t  c a r r i e r  r a t e s  are g e n e r a l l y  fix ed by a b u r e a u  a n d  
that they n e e d  this joint rate m a k i n g  power. ,

J o h n  S p e n c e r ,  A n c h o r a g e  City Attorney , stated t h a t  t h e r e  
w a s  a n e e d  to e x empt r e g u l a t e d  u t i l i t i e s  a n d  t h a t  s e t t i n g  
c o n c u r r e n t  t a r i f f s  was a c o m m o n  practice.
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M a r c h  28, 1975

H o u s e  J u d i c i a r y  C o m m i t t e e

T h e  m e e t i n g  w as c a l l e d  to o r d e r  at 1:35 P-ni. by C h a i r m a n  
Gaidiner. A l l  m e m b e r s  w e r e  p r e s e n t  except Rep. Parr,
S p e c k i n g ,  a n d  Bradley.

A n n e  C a r p o n e t t i  e x p l a i n e d  the d i f f e r e n c e s  b e t w e e n  the SS 
S B  5 a n d  the C o m m e r c e  CS SS SB 5-

T h e  CS d e l e t e d  Sect. 40 of the SS —  s i m i l a r  to what is 
a l r e a d y  c o v e r e d  in the C o n s u m e r  P r o t e c t i o n  Law.
Sect. ^0 o f  the CS p e r t a i n s  to m e r g e r s  a fter the e f f e c t i v e  
d a t e  of the Act. (b) w a s  c l a r i f i e d  to m a k e  d i v e s t i t u r e  
a. last r e s o r t  remedy. (c) w a s  r e d r a f t e d  to cover f i s h e r m e n  
as f i s h e r m e n ,  not as c a n n e r y  owners. (d) was a d d e d  to 
e x e m p t  the r e g u l a t e d  a c t i v i t i e s  of c e r t a i n  industries.
(e) was a d d e d  to e x e m p t  those a c t i v i t i e s  expressl y r e q u i r e d  
b y  the N'.tive C l a i m s  S e t t l e m e n t  Act.

Sect. 120 o f  the CS e l i m i n a t e s  v i o l a t i o n s  of Sect 30 as criminal. 
Sect. 150 o f  the CS (b) d e l e t e s  the a u t h o r i t y  of the c o u r t  to 
m o d i f y  c o n s e n t  j u d g m e n t s .  Sect. 160 d e l e t e s  nol o c o n t e n d r e  as 
p r i m a  facie e v i d e n c e  in consent judgment. Sect. 210 of the 
CS (c) (2) a d d e d  that the A t t o r n e y  G e n e r a l  could o b t a i n  d o c u m e n t s  
o u t s i d e  the state.

Don C l o c k s i n  s u g g e s t e d  the following:
p a g e  6, l i n e  23 d e l e t e  '’party" a nd insert "person". Mr. Brown 
m o v e d  the a m e n d m e n t  w h i c h  was a d o p t e d  w i t h o u t  objection.

p a g e  7, Sec t D70 s u g g e s t e d  the a d d i n g  of a s s u r a n c e s  that 
the s t a t u t e  of l i m i t a t i o n s  is not r u n n i n g  when the d e t e r m i n a t i o n  
of t h e  m e m b e r s  in a class in a class a c t i o n  suit has not yet 
b e e n  r e a c h e d .  F r e d  B oness was a s k e d  to p r epa re l a n g u a g e  to 
this e f f e c t  a nd to r e s e a r c h  how this w o u l d  apply to the federal 
l a w s .

Page *4, line 13: Mr. B r o w n  m o v e d  a f t e r  "state," a d d  "
u n l e s s  s u c h  a c t i o n s  or a r r a n g e m e n t s  o c c u r  or are u s e d  in a 
m a n n e r  c l e a r l y  b e y o n d  the scope of such  statutes;" Mr. B rown 
w i t h d r e w  his a m e n d m e n t .  The c o m m i t t e e  r e q u e s t e d  that 
a l t e r n a t e  l a n g u a g e  be d r a w n  up.

page *1 (e) line 25 add "or p e r m i t t e d "  add Public L a w  S t atute 
number. Add T h i s  e x e m p t i o n  shall t e r m i n a t e  on D e c e m b e r  31, 1991- 
Mr. B r o w n  m o v e d  the t e r m i n a t i o n  date and that part of the 
a m e n d m e n t  w a s  ad opted.

p a g e  4, line 18 "catching , c o l l e c t i n g  or d e l i v e r i n g  to 
processoi's for value. Mr. B r o w n  m o v e d  the above l a n g u a g e  
w h i c h  was a d o p t e d  w i t h  no obj ections.



'
February 19, 1975

Alaska House Bill 117

Following is an analysis of the principal defects 
in the above-noted bill, which would enact a general anti­
trust s t a t u t e  for Alaska:

A, Fo r  reasons discussed below, appropriate state 
antitrust legislation should be limited in substantive scope 
to p rov isio ns based upon th j Sherman Act (15 U.S.C. §§ 1,
2)* - S e c t i o n s  10 and 20 of this bill are based upon the 
Sherman Act but are deficient in the following respects:

1* Since the affected "trade or conns res" is not 
defined in terns cf any activity in o r  affecting Alaska, 
these sections could literally be applied to trade restraints 
or monopolistic practices not occurring in o r having any re­
lation w h a t e v e r  to Alaska*. This can be corrected by insert­
ing a f te r "to" in the first line of section 300(3) the words 
"any of the following economic activity all or any part of 
which is within this state: * * It would also-be -tiesir-..
able to  add this n e w  section after section 20, to wit:

"In deciding whether conduct violates section 10 
or section 20* the determination. of the relevant 
ma rke t or effective ar ea of competition shall not 
be limited by the boundaries of this state."

p
This will make-it-clear that the market analysis 

re quired to  determine a violation of the substantive provi­
sions w i l l  not be artificially limited by the state*s 
boundaries. ,

2. Section 20, covering monopolisation and at­
tempts to monopolize, should be amended by adding at the end 
of the section the words " for the ouroose of excluding com­
petition or controlling, f i x i n g or maintaining pr3c»p».
While this would be slightly stricter .thnn._s.ome applications 
of Sherman Act §2, it is very' desirable at the state level 
to require a predr' intent in order not to outlaw the
quite common situ, in which monopolies have innocently
arisen in limited local markets. As stated on this subject 
in the prefatory note to the Uniform State Antitrust Act:**

* If, contrary to the recommendations in part B hereof, 
sections 30 through 50 are not...droppeA^ then the proposed 
new sec tio n should refer to then as well as to sections 10 
and 20.

** This uniform act, recently adopted by the National 
C o n f e r e n c e  of Commissioners on Uniform State haws, is recom­
mended for Alaska and the other states as appropriately com­
plementi ng .the Federal antitrust legislation.



” The re Is a diversity of economic conditions and 
business problems in the many different states; and 
practices In at are undesirable on a national scale 
are not necessarily undesirable, or even avoidable, 
i n  local areas. Thus, there are a large nursber and 
variety of local monopolies K'n^cb were not created 
w i t h  an anti-competitive intent and which are not 
continued with such a purpose* Moreover, the per­
sons involved in purely local business activity are- 
on the whole less aware, and their advisers are 

less inferred, of the possible illegality of bus­
iness conduct other than the most obvious preda­
tory practices such as boycotting end price 
fixing.

"Because of these considerations, and because the 
resources of states and their courts are typically 
not suited to resolving the complex economic is- - 
sues associated with the enforcement ana applica­
tion of certain of the federal laws, the Uniform 
Act has borrowed only the generalities of Sections 
1 and 2 of the Sherman Act. * * *u

B. Sections 3D, 40, 50 and 60 should be dropped 
from the bill. Sections 30, 50 and 60, derived from but 
b r o a d e r  than sections 3, 7 and S cf the Clayton Act (15 
U.S.C, §§ 14, 18, IS), forbid respectively certain exclusive 
d e al ing  contracts, mergers apo acquisitions, ana interlock­
ing directorates and other relationships. Ko comparable 
provisions appear in the Uniform State Antitrust Act. The 
inappropriateness of such legislation at the state level re-* 
suits from several considerations, seme of which are re­
ferred t o  in the foregoing quotation from the prefatory note 
to the Uniform State Antitrust Act, In the first place, any 
such trade restraints significantly affecting the state’s 
economy would probably fall within the jurisdiction of the 
Federal enforcement agencies. Secondly, cases under such 
provisions typically raise complex issues of economics and 
law that lie beyond the stat e’s experience ana would princi­
pally serve to tax its resources to little purpose. Most 
importantly, and this reason is closely related to the other 
two, the complex nature of these issues in their typical in­
terstate setting strongly indicates the desirability of hav­
ing a uniform statutory interpretation, which quite 
obviously could not be expected if the courts of the 50 
states were to attempt to apply such provisions.

So far as section li0 is concerned, Its chief vice 
is that it would be enforceable net only through injunctive 
relief but through state and private actions for trebled 
damages. This would be a sharp and unwarranted departure 
from Federal law. Section 5 of the Federal Trade Corjnlssion 
Act (15 U.S.C. 5*'5), on which section 40 is based, is en­
forceable only by the Federal Trade Commission. This is be­
cause the great breadth cf the statute’s terms (e.g. "unfair 
methods of competition") would make it unfair to subject vi­
olators to trebled damages, ex post facto, for acts often 
not defined as unlawful prior to their commission. If

2.



section liQ is tc be retained* it should be made enforceable 
only through proceedings by the state that do not exceed the 
types o f  remedies 'authorized for- the Federal Trade 
toxarission, which are largely confined to relief having only 
prospective application.

C. Section 100 should be dropped. While agree—  
icents In restraint of trade are unenforceable under the 
Sberssan Act, without the necessity of any specific provision 
like section 100, it is settled that a person w h o  obtains 
goods or services nay not refuse to pay for then on the 
ground that, for example, the sales price had been fixed by 
the seller with others in violation of the statute. If the 
price was Illegally inflated, the buyer nay sue under the 
antitrust laws for the dasiag.es sustained, but he cannot re­
fuse t o  pay for the goods in an action brought for their 
price (see e.g. Kelly v. Kosuca (1959) 338 U.S. 516)- Al­
though section 100 is addressed to this general subject, it 
is at be st ambiguous and woul d leave to the discretion of 

'clourfc* whether” goods'or services fr.ust be pai d for to pre­
vent unjust enrichment.

h. There are several objections to section 110.
In the first place, it. is not desirable at the state level 
to provide for the mandatory} trebling of the actual damages 
sustained as a result of an antitrust violation, The

_UnifornL.S.t.ate .Antitrust-Act. provides, .in a..private— action -
that ”1? the trier of fact finds that the violation is fla­
grant, it nay increase recovery to an amount not In excess 
cf three tines the damages sustained,fl Secondly, section 
110 w o u l d  appear to give the state the right to recover tre­
ble the amount of any damage sustained by it as a result of 
b  violation of the s t a t u t e ^  substantive provisions, 
federal lav; limits the gc-vsronsnt to single damages (15 
U.S.C. §15(a)> since that agency should not. require the goad 
o f  multiple damages to encourage It to enforce the law. Ac­
cordingly, the Uniform S tate Antitrust Act also limits the 
state to single damages. Sne comments of the .National 
Conference of Commissioners: on these points are apt:

’"The private right o f  action for injury to busi­
ness or property by reason of a violation of the 
Act found in Section k of the Clayton Act (.15 
U.S.C.A. §15) has b e e n  adopted in this section, 
but with ?j, important modification, The automatic 
trebling of damages under the Clayton Act which 
can bring about sj* Irv tsrrorcn settlement by a de­
fendant of a defensible case has been discarded.



"Instaad, the trier o r  facts, the judge o r  the 
jury as the case may be, is given the discretion 
t o  increase the damages, up to  ̂ threefold the actual 
damages if it is found, that the violation o f  the 
Act K35 "flagrant"v The intent is t o  provide a. 
punishment commensurate witfc the degree o f  guilt 
ra t h e r  than a bludgeon which strikes with equally 
devastating force in both clear and doubtful 
cases*.

, 1

BT he state, its subdivisions and public agencies- 
are also accorded a cause of action for injuries 
to their business o r  property because of viola­
tions cf the Act; but like the right accorded the 
U n i t e d  States in the Clayton Act (15 U,S*C*A*
§15a), recovery is limited to single damages."

>

In addition, as noted above in part B, i t  is en­
tirely inappropriate to provide a remedy in multi ple  or even 
single damages for a violation of section to of this bill.

E. Section 130(b) provides that in injunctive 
p r o c e e d i n g  by the Atto"ney General the court may, among 
o t h e r  things, enter s. 1 orders or judgments "as may be 
necess ary — to-restore vo any person in interest any money or 
property, real or personal, which nay have been acquired by 
an act prohibited by this chapter * * This provision

-.-would .unnece5saxily_embrcll..the Attorney General in private «• 
litigation, which should be adequately encouraged by the 
prospect of trebled damages.’ The Federal Department of 
Jus tic e has no such authority, Tne recently enacted 
C o n s u m e r  Warranty - Federal Trade Commission Improvement Act 
grants the Commission the power to obtain restitution to 
consumers in court but only . ''ter the Commission has entered 
a cease-and-desist order against an unfair or deceptive 
p r ac t i c e  by the defendant which, as a reasonable man, he 
must have known was "dishonest or fraudulent" under the cir­
cumstances (Public Law 93-637, Title II, §2C6(a)),

P. Section 150(a) seems to contemplate that con­
sent decrees in private as well as government litigation 
w o u l d  be filed with the c o u r t ,  together with a statement 
concerning the alleged violations, the terms of the dec] ee 
and "the reasons for entering into the consent judgment or 
decree". Subpart (b) provides that no such consent decree 
w o u l d  become final until 60 days from its filing, during 
w h ic h period "any interested party" nay file exceptions to 
the decree and the court, after a full hearing on the



matter, nrnay approve, refuse to enter, or may modify the 
consent judgment or decree”. The only possible need for 
this sec tio n would be in respect of consent decrees in cases 
b r o u g h t  by the state to vindicate toe public interest. It 
is n o t  necessary or desirable to create this ki nd of burden­
some procedure in private litigation. In addition, while it 
nay h e  appropriate for the court to refuse to enter a con­
sent decree in a case brought by the state, it wou ld seera 
singularly inappropriate and incongruous to grant to the 
court a power to "nodify" a consent decree. By its very na­
ture* s u c h  a decree would require the consent of both par­
ties a n d  is not a natter that could be resolved by court 
o r d e r  except after a full trial.

•G. Section 260 provides that final judgments in 
civil or  criminal antitrust actions are prima facie evidence 
against- the defendant in private antitrust- acrbic&s* The 
s e c t i o n  is broader than comparable Federal legislation,- how- 
ever* because it gives p r i m s  facie effect to judgment 
r e n d e r e d  under a plea of n o l o  contendere", an expansion 
which: w i l l  inevitably frustrate expeditious settlement of 
c r i m i n a l  antitrust cases. If state resources are to be con­
s e r v e d  and settlements favored, as the exclusion of consent 
ju d g m e n t s  from section 160 i m p lies, judgments, rendered under 
s c l e a  of nolo contendere should not be accorded p r i m  a facie 
o f f e c t .  ^

v

H. Article 3 concerns investigatory powers to be 
g r a n t e d  to the Attorney General. The chief diJTScjjlty here* 
is tha t the Attorney General's power to issue compulsory 
p r o c e s s  is not subject t-o appropriate controls may be 
e x e r c i s e d  "whenever it appears to the attorney general", or 
^ w h e n e v e r  the attorney general believes", that a person has 
irjforw&tion or documentary material relevant tc an antitrust 
lnvestigation. This opens up the possibility cf -administra­
tive harrassrent. Aecordi’igly, it is- recommended that this 
art icl e be dropped and that there be substituted for it the 
p r o v i s i o n s  of section 6 of the Uniform State Antitrust Act, 
w h i c h  give eqiial investigatory coverage but which require 
that the Attorney General have "reasonable cause to  believe" 
th at t he person to whom a demand is directed has information 
o r  documents relevant to ar. antitrust investigation. In any 
ev ent , this standard cf control of the Attorney General's 
actions should be substituted for the Illusory cr.cs now con­
tain e d  in proposed sections 2'0D and 210.
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TO: S e n a t o r  Kerttula, Chair man
Senate  C o m merce Com mittee

FROM. Anne Car pe n e t i
L e g i s l a t i v e  Counsel

SUBJECT: S p o n s o r  S u b s t i t u t e  to Senate Bill 5

In r e s p o n s e  to y o u r  request, here follows an analysis  of the 
Sponsor  S u b s t i t u t e  to SB 5(SSSB5), p r o p o s e d  l egis l a t i o n  for the 
p r o h i b i t i o n  of m o n o p o l i e s  and c o mbinations  in re straint of trade. 
Fr e d  Boness, A s s i s t a n t  A t t o r n e y  General and drafter of the D e p a r t­
ment of L a w ’s v e r s i o n  of the antitrust legislation, HB 137, c o n­
tributed g r e a t l y  to this analysis. HB 137 and SSSB 5 are s u b s t a n­
tively the same; t h e r e  are m i n o r  diffe r e n c e s  in the style of 
d r a f t i n g  of the bills.

Section 10 p r o h i b i t s  contracts, c o mbinations 'or conspir acies in 
restraint of tra de or commerce. The o p e r ati ve language is i d e n­
tical to s e ction 1 of the Sherman A ntitrust Act, 15 U n i t e d  States 
Code Sec. 1. The f e deral act has been e x h a u s t i v e l y  interprete d 
by the federal c ourts since its a d o p t i o n  in 1890; hence, use of 
the same l a n guage in this bill w ould have the adva ntage of b r i n g i n g  
w i t h  it an e x t e n s i v e  body of case law to aid state courts in its 
interpretation. Its purpose is to pr ohibit two or more parties 
from a c t i n g  in a w a y  w h i c h  u n r e a s o n a b l y  r e s t ricts competition.
The agre ement or c o m b i n a t i o n  need n o t - b e  explicit; most in fact 
are tacit a g r e e m e n t s  to act in a c e rtain  way. The language of 
the section is v e r y  general, and p r a c tices covered by it may also 
be covered by the more specific p r o v i s i o n s  of secs. 30 - 60.

Section 20 p r o h i b i t s  mon opolies, attempts and conspi r a c i e s  to 
m o n o p o l i z e  any part of trade or commerce, and is m o deled after 
sec. 2 of the S h e r m a n  Act. It differs from sec. 10 in that sec.
10 p r o h i bits c o m b i n a t i o n s  in restraint of trade and sec. 20 
prohi b i t s  mon opo l i e s .  Thus, the former is d i r e cted at joint 
action by two or m o r e  parties, while the latter is aimed at 
individua l a c t i o n  by a single party.
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A n  example of a p r o h i b i t e d  act under this s e c t i o n  w o u l d  be the 
act of p r i c i n g  b e l o w  cost by a r e t aile r w h o  has a high percen tage 
of the m arket in o r d e r  to force compe t i t o r s  out of business. One 
of the l e a ding cases under the c o r r e s p o n d i n g  federal p r o v ision is 
U. S. v. A l u m i n u m  Co., 1^8 F . 2 d  4l6 (19^5), w h i c h  d i s c ussed what 
share of the market c o n s t i t u t e s  a monopoly. It held that over 90 
per cent Df the m a r k e t  does const i t u t e  a monopoly;  but that 60 
per cent of the m arket was not clear and that other factors such 
as the n u m b e r  of p a r t i e s  m a k i n g  up the rest of the market, the 
ease of e ntry into the m a rket, and o ther factors would be relevant.

Section  30 p r o h i b i t s  a seller or l esso r of goods or services from 
condit i o n i n g  the sale or lease on the b u y e r’s or l e s s e e’s agreement 
not to purchase or use the goods or services of a comp et i t o r  of 
the seller or lessor. This secti on is d e r i v e d  from section 3 of 
the Clayton Act, 15 U n i t e d  States Code Sec. 14, which supplemented 
the Sherman Act and w h i c h  is much mo re specific in its provisions 
than the Sherma n Act. The C l ayton Act p r o h i b i t s  exclusive dealing, 
t y i n g  agreements, a n d  certai n r e q u i r e m e n t s  contracts.

An example of p r o h i b i t e d  activ i t y  under the section would be the 
re fusal of an a r e a’s sole d i s t r i b u t o r  of fuel, who also runs a 
grocery store, to sell fuel to people who do not buy groceries 
from him.

A leading case d e c i d e d  under the compa r a b l e  federal provisions is 
Standard Oil Co. (Calif) v. U n i t e d  S t a t e s , 337 U. S. 293 (19^9)- 
There the Court f ound that S t a n d a r d  Oil, by r e q u i r i n g  independent 
retail service stat ions to si gn e xclusive d e a l e r  contracts with 
Standard Oil in o r d e r  to p u r c h a s e  S t a n d a r d ' s  product, violat ed 
this p r o v i s i o n  of the a n t i trust laws.

Section 40 p r o h i b i t s  u n f a i r  c o m p e t i t i o n  and d eceptive practices, 
and contains the same langu a g e  as AS ^ 5 . 5 0 . ^ 7 1 ( a ) , recently 
e n a c t e d  consumer p r o t e c t i o n  p r o v i s i o n s  of the Alaska Statutes.
It covers tactics such as m i s l a b e l i n g  and "bait and switch".
(The latter p r a c t i c e  invo lves a d v e rtisemen t of a product at a 
very attrac t i v e  price, and then, w h e n  the c u s to mer has responded 
to the "bait", t e l l i n g  him that item or model  is no longer a v a i l­
able but o f f e r i n g  a more  e xpen s i v e  model in its place: the
" s w i t c h 5’.)

A l t h o u g h  there is some o v e r l a p  in coverag e b e tw een this section 
and secs. 10 - 3C, there is good r e a s o n  for their separate e x i s­
tence. The bill p rovi d e s  that a v i o l a t i o n  of this section alone 
is not a misde m e a n o r ,  c o n t r a r y  to secs. 10 - 3 0 , but only provides 
for civil r e m e d i e s  for v i o l a t i o n  of sec. *J0. (Sections 10 - 30 
have civil r e m e d i e s  as well as criminal penalties.)
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Section 50 prohibits mergers and ac quis i t i o n s  of the capital 
stock or assets of a c o rporati on if the effect of the m e r g e r  or 
acquisition substantial ly lessens c o m p e t i t i o n  or tends to create 
a monopoly. It differs from the comparable federal provision , 15 
United States Code Sec. 18, because it applies to- i ndiv iduals and 
to corporations acquiring capital stock or assets of another 
corporation. The federal p r o v i s i o n  applies only w h e n  a c o r p o r a­
tion acquires an interest in another corporation.

Section 50 does not apply to acquis itions solely for investment 
if there is no attempt to substantia lly lessen c o m p e t i t i o n  by 
means of the investment. Nor does sec. 50 apply to the formation 
of subsidiary corporations if the forma tion does not s u b s t a n­
tially lessen competition. Section 50 also does not apply to 
mergers or acquisitions a l lowed by AS 0-5.05.235 or to mergers 
under AS 21.69.590 - 21.69.600.

United States v. El Paso Natural Gas C o . , 376 U. S. 651 (1964), 
involved the acquisition by the major sup plier of n a t ural gas to 
Southern California of a smaller n a tura l gas company that had 
entered the Southern C alifor nia market. The Court found that the 
acquisition had the effect of sub sta n t i a l l y  lessening competitio n 
and ordered divestiture.

Federal courts have looked closely at m e rg ers which, though alone 
appear innocent, are a part of a trend leading to less competition. 
In United States v. Von's Grocery C o . , 384 U. S. 270 (1966), the 
Court found a merger of two grocery chains vi olative of this 
p r o v ision of the antitrust law. The m e r g e d  companies had a 
combined total of 7-5 per cent of the total sales in the market 
area, but the Court found the merger to be part .of a trend toward 
fewer competitors in the area, and ordered divestiture.

Section 60 prohibits interlockin g relationships: parties holding
policy making positions in two or more companies, firms, p a r t n e r­
ships or associations at the same time, if either the companies, 
firms, partnerships or a s soc iations are competitors, or if the 
effect substantially lessens c ompetiti on or tends to create a 
monopoly.

Section 60 provides that the attorney general or a p e r s o n  affected 
may bring an action to termina te a p r o h i b i t e d  inte rl o c k i n g  r e l a­
tionship .

The exemptions from coverage under the Act in sec. 70 for labor 
unions, agricultural organizations, fishing associations, bank 
holding companies, and c o o pe ratives have their roots in policy 
decisions. To some extent the state is require d to exempt certain 
groups by federal statute. For example, federal law proh ibits 
states from bringing labor unions u nder state a n t i t r u s t .l e g i s l a t i o n .
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Section 100 provi des that con tracts or a g r e e m e n t s  v i o l a t i n g  the 
antitr ust p r o v i s i o n s  are voidable. This a p p r o a c h  avoids e n f o r c e­
ment of u n l a w f u l  agreements  but allows the Court to fashio n a 
judgment to achieve equ itable results; for example, if a p a r t y  to 
an u n l a w f u l  agreement gets the benefit of the b a r g a i n  and then 
seeks to avoid the agreemen t b efore s u f f ering the b urd en of the 
agreem ent, a court m a y  find the agreement illegal but still 
r e qui re the b e n e f i t e d  party to pay the r e a s o n a b l e  value of goods 
received.

Se ction 110 provides that any injured party, i n c l u d i n g  the state 
and a p o l i t i c a l  subdi v i s i o n  of the state, may bring a civil 
a c t i o n  for treble damages and for an i n j u n c t i o n  of the u n l a w f u l  
p r a c t i c e .

Section 120 p r o vides for criminal pen alties for the v i o l a t i o n  of 
secs. 10 - 30 of the bill. V i o l a t i o n  of secs. 10 - 30 is a 
m i s d e m e a n o r ,  and punishment by fine and by imprisonment is pro vi d e d

Se ction 130 a l lo ws the atto r n e y  general to b r i n g  an i n j u n c t i o n  of 
un l aw ful p r a c t i c e s  even t h o u g h  the state is not an injured party 
under sec. 110.

Section 140 p r o vides  for j u r i s d i c t i o n  in Super i o r  Court for 
ac tions a r i s i n g  under the bill.

The great m a j o r i t y  of antitrust cases are s e t tled by consent • 
judgments. Secti on 150 allows I nter ested parti es who object to 
the consent judgment to b r i n g  their  e xceptio ns to the consent 
judgment b e fore the court for a hearing.

Section 160, by a l l owing j udgments won by the state to be used as 
p r i m a  facie evidence against the defendant in a suit brought by 
a n o t h e r  party, is an incentive for avoi d a n c e  of litigatio n and 
en c o u r a g e s  consent Judgments.

A r tic le 3, secs. 200 - 220, provide the atto rney general with 
p o w e r  to i n v e s t i g a t e  practices w h i c h  a ppear to be violations of 
the a n t i t r u s t  law before filing a cause of actio n in court. The 
at t or ney g e n e r a l  may compel the p r o d u c t i o n  of documents and may 
take t e s t i m o n y  u nder these • sec'tlons.

Although the a t t orney general may compel the p ro duction of all 
do c u m e n t s  he believe s relevant to the Investigation, the demand 
must be specific in terms of the a l l eged v i o l a t i o n  under i n v e s t i g a­
tion, the m a t e r i a l  demanded, the deadl i n e  for p roduction and the 
person to w h o m  the doc uments should be delivered. In addition, a 
demand for document s may not be u n re asonable or Include privi l e g e d  
matter. The p e r s o n  on w h o m  the demand is served may p e t itio n the 
Court to set aside or to m o d i f y  the i n v e s t i g a t o r y  demand.
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S ubsection (g), sec. 210, p r o v i d e s  p e n a l t i e s  for persons who do 
not comply w i t h  t h e  i n v e s t i g a t o r y  d emand for documents.

Section 220 p r o v i d e s  that the a t t o r n e y  general m a y  issue an 
investigative d e m a n d  c o m p e l l i n g  a p e r s o n  to a ppear for examina tion 
under oath.

Subsec tion (d) o f  sec. 220 p r o v i d e s  p e n a l t i e s  for persons who 
fall to appear. It also p r o v i d e s  for t r a n s a c t i o n a l  immun ity to 
persons who a n s w e r  q u e s t i o n s ,  after first r e f u s i n g  to answer on 
the ground that t h e  a n s w e r s  m i g h t  incri m i n a t e  him, in res ponse to 
a w r i t t e n  dema nd b y  the a t t o r n e y  general.

I
i
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A M  E N D tt E M T

O f f e r e d  in the S E N A T E  BY M I L L E R
%

TO C S  S S S B  5 - (Commerce C ommittee)

9-

Page 4, b e t w e e n  lines 20 and 21: insert the f o l l o w i n g

m a t e r i a l  and r e l e t t e r  e x i s t i n g  s u b s e c t i o n s  accordingly:

"(d) T h i s  c h apt er d o e s  not apply to public u t i l i t i e s  w h i c h  have

b e e n  issued a c e r t i f i c a t e  of p ubl ic c o n v e n i e n c e  and n e c e s s i t y  under 

AS 42.05.

(e) T h i s  c h a p t e r  does not apply to carri e r s  r e g u l a t e d  under 

AS 42.10, AS 4 2. 15JL_and AS 02.05, or to ferries r e g u l a t e d  u nder 

AS 4 2 . 2 5 ^  "\ <2<a

(f) T h i s  c h apt er doe s not apply to b anks and financial

i n s t i t u t i o n s  r e g u l a t e d  u n d e r  AS 06."



A M E N D M E N T  

O f f e r e d  in the S E N A T E  v BY ZIEG LER

T O  CS SSS3' 5 (Commerce C o m m i t t e e )

P a g e  5, lines 1 3 - 1 6 :  d elete all m a t e r i a l  and insert:

"(1) for d a m a g e s  s u s t a ined by h i m  plus the costs of 

the suit, i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  fees; if judgment  is for 

the p l a i n t i f f  and if the t r i e r  of fact finds that the v i o l a t i o n  

wa s  k n o w i n g  and wilfull, the court m a y  i n c r ease r e c o v e r y  to an 

amount not in excess of three times the d a mages sustained; and"

Page 5> line 1 8  :

Delete: "shall"

an d  Jnsert: "may"
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A M E N D M E N T

O f fer ed in the S E N A T E

TO CS SSSB 5 (Commerce C o m m i t t e e )

BY M I L L E R

Page 7, l i n e s  15 and 16:

Delete: " W h e n  It a p p e a r s  to the a t t o r n e y  general, either

u p o n  c o m p l a i n t  or o t h e r w i s e ,'! 

and Insert: "If the a t t o r n e y  has r e a s o n a b l e  cause to believe"

Page 7, l i n e s  25 a n d  26:

Delete: " W h e n  the a t t o r n e y  g e n e r a l  believes uhat a person

m a y  be"

and Insert: "If the a t t o r n e y  g e n e r a l  has r e a s o n a b l e  cause

to b e l i e v e  that a p e r s o n  is"
ti

r ■
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Or i g i n a l  sponsor: Kerttula

IN T H E  S E N A T E  BY THE  J U D I C I A R Y  C O M M I T T E E

H O U S E  CS F O R  CS F O R  SPON SOR S U B S T I T U T E  F O R  S ENATE B I L L  NO. 5 

IN T HE L E G I S L A T U R E  OF T H E  S TAT E OF ALASKA 

N I N T H  L E G I S L A T U R E  - F I R S T  SESSION 

A BILL

For an Act entitled: "An Act p r o h i b i t i n g  m o n o p o l i e s  and c o m b i n a t i o n s  in

r e s t raint  of trade."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  O F  T H E  STATE OF ALASKA:

* S e c t i o n  1. AS 45 is a m e n d e d  by a d d i n g  a n e w  chapter to read:

CHAPTER  52. M ONOPOLIES ; R E S T R A I N T  OF TRADE.

A R T ICLE 1. S U B S T A N T I V E  PROVISIONS.

Sec. 45.52.010. C O M B I N A T I O N S  IN R E S T R A I N T  OF T R A D E  UNLAWFUL.

Every contract, combi n a t i o n  in the form of trust or otherwise, or

conspiracy, in restraint of trade or commerce is unlawful.

Sec. 45.52.020. M O N O P O L I E S  AND A T T E M P T E D  M O N O P O L I E S  UNLAWFUL. It 

is u n l awful  for a person to m o n o p o l i z e ,  or attempt to m onopoli ze, or

combine or conspire w i t h  a n o t h e r  p e r s o n  to mon opo l i z e  any part of t r a d e

or commerce.

^  Sec. 45.52.030. T R A N S A C T I O N S  AND A GREEMENTS N O T  TO U S E  OR D E A L  IN 

C O M M O D I T I E S  OR SERVICE S UNLAWFUL. It is unlawful for a p e r s o n  to lease 

or make a sale or contract for sale of goods, wares, m e rchandis e, 

machinery, supplies, or oth er commc *ties, or services, w h e t h e r  p a t e n t e d  

or unpatented, for use, cons umption, enjoyment, or resale, or fix a 

price charged for it, or d i s count  from, or rebate upon, that price, on 

the condition, agreement, or u n d e r s t a n d i n g  that the l essee or p u r c h a s e r  

will not use or deal in the goods, w a r e s , m erchandise, machiner y, 

supplies, or other c ommodity or service of a compet i t o r  or c o m p e t i t o r s  

of the lessor or seller, if the effect of the lease, sale or contract 

for sale, or of the condition, agreement, or u n d e r s t a n d i n g  may be s u b­

-1- HCS C S S S S B  5



s t a n t i a l l y  to lessen c o m p e t i t i o n  or tend to create a m o n o p o l y  in any

line of commerce. - J  6 W c t e l e M  -  '

Sec. il5.52.040. MERGERS, ACQUISI TIONS, U N L A W F U L ) W H E N  C O M P E T I T I O N  

LESSENED. (a) It is unlawful for a p erson to a c q u i r e  and hold, d i­

rectly or indi rectly, the w h o l e  or a p a r t  of the. stock, other share *
beJUAt. o\Jl£fejd( 0<AvjoJ**)e,̂ asT Actien*

capital, or a sse ts of any c o r p o r a t i o n  after the e f f e c t i v e  date of this

Act if the effect of the a c q u i s i t i o n  and h o l d i n g  may be s u b s t a n t i a l l y  to 

lessen c o m p e t i t i o n  or to tend to create a m o n op oly in any line of c o m­

merce in the state or in a section of the state. This subsection does 

not a p p l y  to persons p u r c h a s i n g  such stock solely for investment if it 

is not u sed by v o t i n g  or o t h e r w i s e  to b r i n g  about, or in a t t e m p t i n g  to 

b r i n g  about, the su bsta n t i a l  l e s s e n i n g  of competition. N o t h i n g  in this 

s u b s e c t i o n  p r e v e n t s  a c o r p o r a t i o n  from c a using the f o r m a t i o n  of s u b­

sidiary c o r p o r a t i o n s  for the a c tual  c a r rying  on of t h e i r  immediate 

lawful b u s i ness, or the natu ral and legiti mate b r a n c h e s  or e xtensions of 

it, or from o w n i n g  and h o l d i n g  all or a part of the s t o c k  of the s u b­

sidiary corporation, when the effect of the formatio n i3 not s u b s t a n­

tially to l essen competition.

W h e n  the court finds that the effect of the h o l d i n g  of such 

Hstock, share capital, or a ss ets is s u b s ta ntially to l e s s e n  c o m p e t i t i o n  

or tends to create a m o n o p o l y  and no other remedy will el iminate the 

l e s s e n i n g  of c o m p e t i t i o n  or the tendency to create a m o n o p oly, the court 

shall o r d e r  the d i v e s t i t u r e  or other di spos i t i o n  of the stock, share 

capital, or as sets and shall prescribe a r easonable time, manner, and 

degree of the d i v e s t i t u r e  or other d i s p o s i t i o n  of it.

( c ) This section does not apply to mergers, a c q u i s i t i o n s  or 

ho l d i n g  c o m p a n i e s  p e r m i t t e d  by AS 06.05.235 or to a m e r g e r  carried out 

ir a c c o r d a n c e  w i t h  AS 21.69.590 - 21.69.600, or to mergers, a c q u i s i t i o n s  

or h o l d i n g  compan ies p e r m i t t e d  and r e g u l a t e d  by a r e g u l a t o r y  agency of
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the U n i t e d  States h a v i n g  j u r i s d i c t i o n  and control over those m e r g e r s  and 

acquisitions.

Sec. k 5 . 52.050. I N TERLOCKI NG D I R E C T O R A T E S  AND  R E L A TI ONSHIPS. (a) 

It is u n l a w f u l  for a p e r s o n  to be at the same time a director, officer, 

partner, or trustee in any two or more firms, partnerships, trusts, 

associ ations, or c o r p o r a t i o n s  or any combination  of t h e m  engaged in

commerce, if these firms, partner ships, trusts, a s s o c i a t i o n s ,  or corpo- ,
n tf) 690 U

rations or a c o m b i n a t i o n  of them, are. by virtue of their b u s i n e s s  and *
1 6 ^  

l o c ation or operation, c o m p e t i t o r s  and if the effect m a y  be substan-
A  ry*\JUUci hotk..

tc create atially to lessen c o m p e t i t i o n  or tend tc defeat?* a monopoly.

(b) No p ers on may by the use of a r e p r e s e n t a t i v e  a c c o m p l i s h  the 

result prohib i t e d  in (a) of this section.

(c) The valid ity or invalidity  of an act of a director, officer, 

or trustee done by him while occup y i n g  such a posit i o n  in v i o l a t i o n  of 

this secti on shall be d e t e r m i n e d  oy the statutory and common law of the 

state r e l a t i n g  to corporat ions, trusts, or associations.

(d) The at torney g e n eral may b ring an action at any time to cause 

a director, officer, or trustee who may be o c c u p y i n g  such a p o s ition  in 

v i o l a t i o n  of this section, to vacate the office or offices to effect the 

t e r m i n a t i o n  of the p r o h i b i t e d  i n t e r l o c k i n g  relationship.

(e) A person affected by an act of a director, officer, or trustee 

ma y  b r i n g  an a ction at any time to cause the director, officer, or 

trustee who may be o c c u p y i n g  such a p o s ition in v i o l a t i o n  of this 

section to terminate  the p r o h i b i t e d  i n t e r l o c k i n g  relationship.

(f) The court, upon f i n d i n g  that a director, officer, or t r u ste e 

is h o ld ing office in v i o l a t i o n  of this section, shall order the p e rson 

to terminate the i n t e r l o c k i n g  relationship, and, in the case of a 

trustee, the court may, when it considers it appropriate, order the 

tr ustee to vacate his office. A remedy provided in this section does

-3- HCS C S S 3 S B  5
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not limit and is in a d d i t i o n  to any othe r reme 'y a v a i l a b l e  under anot] 

section o f  this c h a p t e r  or another law.

Sec. 45-52.060. EXEMPTIONS. (a) This c h apter does not f o r ^ d

1 /
the e x i s t e n c e  or o p e r a t i o n  of labor, a g r i c u l t u r a l  or h o r t i c u l t u r a l  

o r g a n i z a t i o n s  created for the purpose of m u t u a l  help, and not c o n d u c t e d  

for profit, or forbid or r e s t r a i n  members of those o r g a n i z a t i o n s  from 

lawfu l l y  c a r r y i n g  out the legitimate o b j e c t i v e s  of them; n o r  are these 

o r g a n i z a t i o n s  or m e m b e r s  illegal c o m bina tions or c o n s p i r a c i e s  in 

r e s t raint  of trade under the provisions of this chapter.

(b) This c h a pter does not forbid a c t i o n s  or a r r a n g e m e n t s  a u t h o r­

ized or r e g u l a t e d  u n d e r  the laws of the U n i t e d  States w h i c h  exempt 

these a c t i o n s  or a r r a n g e m e n t s  from a p p l i c a t i o n  of the a n t i t r u s t  laws 

of the United States or under the follo w i n g  statutes of this state:

(1 ) a : 0 6 .0 5 .2 3 5 ;

(2) AS 10.15; and

(3) AS 31.05.110. ~

(c) T h i s  chapt er does not forbid p e r s o n s  engage d in the f i s h i n g  

industry as fishermen, c a t ching  or c o l l e c t i n g  a q uatic  products, from 

a c t i n g  t o g e t h e r  in a s s o c i a t i o n s  for the p u r p o s e  of catching, collecting, 

or p r e p a r i n g  for market their product.

(d) This  chapter does not apply to public u t i l i t i e s  w h i c h  have, 

been Issued a c e r t i f i c a t e  of public c o n v e n i e n c e  and n e c e s s i t y  under AS

42.05. “  P- Otr /.t,*’ *

(e.) Th is chapter does not apply to carriers r e g u l a t e d  under AS>

A +c (5( i ^
42.10, AS 42.15, and AS 02.05, or to ferries r e g u l a t e d  und er AS 42.25.

(f) This c h apter does not apply to banks and f i n a n c i a l  insti t u t i o n s  

r e g u l a t e d  u n d e r  AS 06.

(g) This chapte r does not forbid ac tivi t i e s  e x p r e s s l y  req ui r e d  

by a r e g u l a t o r y  a g e n c y  cf the state. A c t i v i t i e s  p e r m i t t e d  by a reg u-

KCS C 3 3 S S B  5 -4-
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latory a gency of the state are not f o r b i d d e n  by this c h a p t e r  if the 

r e g u l a t o r y  agency has given due c o n s i d e r a t i o n  to the p o s s i b l e  a n t i­

com p e t i t i v e  effects b e f o r e  p e r m i t t i n g  the activities, a n d  e n forcement 

of the p r o v i s i o n s  of this c h a p t e r  w o u l d  be d i s r u p t i v e  o f  the r e g u l a t o r y  

scheme.

e-x p r e a a l v '(h) This c h apter does not forbid  a c tions or a r r a n g e m e n t s  e x p r e s s l y  

^ q t e r e d --und'er* the A l a s k a  N ati ve Claims Settle m e n t  Act.

A R T I C L E  2. E N F O R C E M E N T  PROVISIONS. A / W V V \ A a ^   ---

Sec. *15.52.100. C O N T R A C T S  V OIDABLE. A contract or agreement in 

v i o l a t i o n  of a p r o v i s i o n  of this c h ap ter is v o i d a b l e  by either party 

as to future p e r f o r m a n c e  by ei ther party; however, the court may, in 

its discretion , order payment for goods or services a l r e a d y  received 

to p r event unjust enrichment.

Sec. il5.52.110. SUITS BY PERSONS INJURED. (a) A person w h o  is 

injured in his b u s i n e s s  or p r o p e r t y  by a v i o l a t i o n  of secs. 10, 20,

3 0 , *10 or 50 of this chapter, or a person so injur ed b e c a u s e  he r e f u s e s  

to a c c e d e  to a p r o p o s a l  for an a r r a n g e m e n t  which, if consummated , 

w ould be a v i o l a t i o n  of secs. 10, 20, 30, *10 or 50 of this chapter, 

may b r i n g  a civil a c t i o n

(1) for d a mages sustained by him, and if the judgment Is for 

the p l a i n t i f f  and the trier of fact finds that the d e f e n d a n t ' s  conduct 

w as w i l f u l l , the plaintif shall be a w a r d e d  three f o l d  the amount of 

d a mag es s u s t ained by him, plus the costs of the suit, includirrg ^ e a son- 

able a t t o r n e y  fees; and f «eAj-W

(2) to e n j o i n  the u nlawful pr actice, and If judgment is for 

the plaintif f, he m a y  be a w a r d e d  the costs of the suit, i n c l uding 

re a s o n a b l e  a t t orney fees.

(b) W h e n  the state, a home rule or gener al law city or b o r o u g h  

or o t h e r  g overnment e ntit y is injured by r e a s o n  of a v i o l a t i o n  of

-5- KCS C S S S S B  5
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secs. 10, 20, 3 0 , 40 or 50 of this chapter, it may m a i n t a i n  an a c tion 

in the same m a n n e r  as p r e s c r i b e d  in (a) of this s e c t ion for an injured 

person; and the state, city, borough, or o t h e r  g o v e r n m e n t a l  entity is 

entitle d to the same r e l i e f  as p r o v i d e d  in (a) of this section.

Sec. 45.52.120. C E R T A I N  V I O L A T I O N S  C O N S T I T U T E  MIS DEMEANOR. AlTIONS C O N S T I T U T E  MISDEME ANOR. A i

p erson who v i o l a t e s  secs. 10 or 20^of this chapte r is g u i l t y  of a 

m i s d e m e a n o r  and, u p o n  c o n v i c t i o n  is p u n i s h a b l e ,  if a n a t u r a l  person, 

by a fine of not m o r e  t h a n  $20,000 or by i m p r i s o n m e n t  for not more 

than one year, or by both; and if not a n a t u r a l  person, by a fine of 

not m o r e  t h a n  $50,000. -- G a j l- ĉ  ^ , 9 °

Sec. 45.52.130. I N J U N C T I O N  BY A T T O R N E Y  GENERAL. (a) In a d d i t i o n

to any other r e l i e f  p r o v i d e d  by this chapter, the a t t o r n e y  general may 

br i n g  an a c t i o n  to e n j o i n  a v i o l a t i o n  of this chapter. This action 

may be brough t as a sole a c t i o n  or in c o n j u n c t i o n  w i t h  a n o t h e r  action 

w h i c h  the a t t o r n e y  g e n eral is author i z e d  to bring.

(b) The court may make a d d i t i o n a l  orders or j u d g m e n t s  as may be 

n e c e s s a r y  to r e s t o r e  to a p e r s o n  in i n t erest  any m o n e y  or property, 

real or per sonal, w h i c h  may have been a c q u i r e d  by an act p r o h i b i t e d  by 

this chapter, and as may be n e c e s s a r y  to prev ent c o n t i n u i n g  or future 

v iolations of ohis chapter. ^ ^  e<̂ ^ \

Sec. 45.52.140. J U R I S D I C T I O N  OF COURT. An a c t i o n  a r i s i n g  u nder

this c h apter shall be brought in the s u p e r i o r  court.

Sec. 45.52.150. C O N S E N T  JUDGMENT. (a) In an a c t i o n  m a i n t a i n e d

under this chapter, the p a r t i e s  to it may file w i t h  the court a consent 

judgment or decree. The consent judg ment or decree shall set out the 

alleged violati ons, future obliga t i o n s  of the parties, if any, damages, 

or other relief, the d e f e n d a n t  agrees to make, if any, and the r e asons 

for e n t e r i n g  into the consent judgment or decree.

(b) No consent j u d gme nt or decree beco mes final until 60 days 

HCS C3SSSB 5 -6-
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fr o m  its filing. D u r i n g  the 60-day p e r i o d  an i n t e r e s t e d  party may

file v e r i f i e d  e x c e p t i o n s  to the form or s u b s ta nce of the consent 

judgment or decree, a n d  the court, upon a full h e a r i n g  on those e x c e p­

tions, m a y  a p prove or r e fuse to enter the consent judgment or decree. 

Sec. 1J5.52.160. J U D G M E N T  IN F A V O R  OF THE STATE AS EVIDE N C E  IN

ACTION. A final judgm e n t  r e n d e r e d  in a c ivil or c r i minal  a c t i o n  » . ,

a. a pAjUi.c/tttic ^chsj^ I a  I
br ought by the state u n d e r  this chapfter^is p r i m a  facie evidence a g ain st

the d e f e n d a n t  in any ot her a c t i o n  under this chapter b r ought by a n o t h e r

party, or by the state, a city, a borough, or other gover n m e n t a l  

entity; however, this s e c tion does not apply to consent judgmen ts or 

d e c r e e s  e n tered  under sec. 150 of this chapter.

Sec. 1J5.52.170. L I M I T A T I O N  OF ACTIONS. An a ction to enforce a

c laim a r i s i n g  u nder this chap ter is barred unless commen ced within

four years a f t e r  the c l a i m  accruer, except t h r’; when an actio n is

brought  by the a t t o r n e y  general under this c jter, the r u n n i n g  of

this p e r i o d  of limitation, w i t h  respect to every p r i vate right of

a c t i o n  for d a mages w h i c h  is base d in w hole  or in part on a m att er

c o m p l a i n e d  of in the a c t i o n  by the a t t o r n e y  general, shall be suspe nded

d u r i n g  the p e n d e n c y  of the action brought by the a t t o r n e y  general.

F o r  the p u r p o s e  of this section, a claim for a c o n t i n u i n g  v iolation is

co n s i d e r e d  to accrue at any time d u r i n g  the perl pd of the violation. / / a
aJUL&uJidl IP- $

A R T I C L E  3. I N V E S T I G A T O R Y  POWERS.

Sec. 1(5.52.200. POWERS OF THE A T T O R N E Y  GENERAL. If the a t t orney
K ^ X  CMAjX J L ^

general d e termines,  upon complaint or o t h e r w i s e , that a person has

engaged in, or e n gages in, or is about to engage in an act or practic e

p r o h i b i t e d  or d e c l a r e d  unlawful by this chapter, or that a person has

as s i s t e d  or p a r t i c i p a t e d  in a plan, scheme, agr eement or combi n a t i o n  of

the n a t u r e  d e s c r i b e d  in this chapter, or w h e n  he b e l ie ves it to be in

the public interest, the a t t o r n e y  general may commence an investigation.

• ciotc^lA ruxJL J y c ^ / r  v



The a t t o r n e y  g e n e r a l  m a y  compel p r o d u c t i o n  of d o c u m e n t a r y  m a t e r i a l  and 

take testimony, u n d e r  oath, b e f o r e  the i n s t i t u t i o n  of an a c ti on u n d e r  

this chapter.

Sec. 45.52.210. D O C U M E N T A R Y  EVIDENCE. (a) If the attorney

of a d o c u m e n t a r y  evid ence, w h e r e v e r  situated, wh ich he believes to be 

r e l evant to an i n v e s t i g a t i o n  a u t h o r i z e d  in sec. 200 of this chapter, he 

m a y  execute in w r i t i n g  a n d  cause to be served upon that person a n  inves 

t i g a t i v e  d e m a n d  r e q u i r i n g  h i m  to produce  the d o c u m e n t a r y  m a t e r i a l  and 

permit i n s p e c t i o n  and copying.

(b) E a c h  d e m a n d  shall

(1) state the specific statute the alleged vio la t i o n  of

w h i c h  is under i n v e sti gation, and the general subject m a t t e r  of the

invest igation;

(2) desc ribe, w i t h  re ason a b l e  specif i c i t y  so as fairly to 

indicate the m a t e r i a l  demanded, the d o c u m e n t a r y  m a t e r i a l  to be p r o d u c e d

(3) p r e s c r i b e  a r e t u r n  date w i t h i n  w h i c h  the docume n t a r y

m a t e r i a l  is to be produced; and

(4) i d e n t i f y  the state emp loyees or r e p r e s e n t a t i v e s  to w h o m

the d o c u m e n t a r y  m a t e r i a l  is to be made a v a i l a b l e  for inspec t i o n  and 

copying.

(c) No d e m a n d  may

(1) r e q uire the p r o d u c t i o n  of d o c u m e n t a r y  m a t e r i a l  w hich  

w ould be p r i v i l e g e d  from d i s c l o s u r e  if d e m a n d e d  by a subpo ena duces 

t e c u m  issued  by a court of the state; or

i m p roper if c o n t a i n e d  in a subpo e n a  duces tecum issued by a court of 

the state; however, this shall not limit the power of the attor n e y  

general to r e q u i r e  p r o d u c t i o n  of document s located outside the state

p e r s o n  is in possessio n, custody, or control

(2) c o ntain a r equ irement which w o u l d  be u n r e a s o n a b l e  or

KCS C S S S S B  5 -8-



w h i c h  p e r t a i n  to m a t ters  a f f e cting the state.

(d) The d e m a n d  m a y  be served by the a t t orney g e n e r a l  or his

de s i g n e e  by

(1) d e l i v e r i n g  a oopy of it to the person to be served, or, 

if the p e r s o n  is not a n a tural person, to an officer of the p e r s o n  to 

be served;

(2) d e l i v e r i n g  a copy of it to a place of b u s iness in the

state of the p e r s o n  to be served; or

(3) m a i l i n g  by r eg istered or c e r t ifi ed mail a copy of it

a d d r e s s e d  to the p e r s o n  to be served at a place of b u s i n e s s  in the 

state, or, if the p erson has no place of business in the state, to his 

p r i n c i p a l  o ffic e or place of business.

(e) No d o c u m e n t a r y  material produced pursuant to a demand, or 

copies of it, u nless ot herwise ordered by a superior court for good 

cause shown, may be produced for inspe ction or c o pying by, nor may its 

co n t e n t s  be disclosed, to anyone other than an a u t h o r i z e d  employee of 

the state w i thout the consent of the person who p r o d u c e d  the material. 

However, u n d e r  those r e a s o n a b l e  terms and conditions the attor n e y  g e n­

eral p r escribes , copies of the d o cumentary material shall be a v a i l a b l e  

for i n s p e c t i o n  and c o p y i n g  by the person who p r o duced the m a t e r i a l  or 

an a u t h o r i z e d  r e p r e s e n t a t i v e  of him. The attorne y general, or his 

designee, m a y  use copies of the d o cumentary  material as he considers 

n e c e s s a r y  in the e nforcement of this chapter, I n c l u d i n g  p r e s e n t a t i o n  

before a court; however, materjal w h i c h  contains trade secrets may not 

be p r e s e n t e d  except w i t h  the approval of the court in w h i c h  the a c t i o n  

is p e n d i n g  after  a d e q u a t e  notice to the p e r s o n  f u r n i s h i n g  the material.

(f) At any time b efore the r etur n date s pecified in the demand, 

or w i t h i n  20 days after the demand has been served, w h i c h e v e r  period 

is shorter, a petit i o n  to extend the return date for, or to mo dify or
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set a s i d e  a d emand  i s s u e d  under (a) of this section, stating good 

cause, m a y  be filed in the super ior court for the j u d icial district
if

w h e r e  the p a r t i e s  reside. A petit i o n  by a p e r s o n  on w h o m  a d e m a n d  is 

served, s t a t i n g  good cause, to r e q uire the attor n e y  general or a n o t h e r  

pe r s o n  to act in a c c o r d a n c e  w i t h  the r e q u i r e m e n t s  of (e) of this 

section, a n d  all other p e t i t i o n s  in connec t i o n  with a demand, may be 

filed in the s u p e r i o r  court for the j u d i c i a l  district in w h i c h  che 

pe r s o n  on w h o m  the d e m a n d  is served resides.

(g) A p e r s o n  upon w h o m  a demand is served under this section 

shall c o m p l y  with the terms o f  the demand unless otherwi se p rovi d e d  by 

an o r d e r  o f  court issued in r e s ponse to a p e t i t i o n  filed under (f) of 

this section. A perso n who, wi th intent to avoid, prevent, or obstruct 

compliance, in whole or in part, w i t h  an invest i g a t i v e  demand under 

this s e c t i o n  r e m oves f r o m  any place, conceals, withholds, or destroys, 

mutila tes, alters, or by any other means falsifies, a d ocument ary 

m a t e r i a l  in the posses sion, custody, or control of a pe rson whi ch is 

the subject of a d emand duly served upon any person, or who o t h e rwis e 

w i l f u l l y  d i s o b e y s  any such demand, is guilty of a misdemeanor, and is 

p u n i s h a b l e  upon c o n v i c t i o n  by a fine of not more than $5,000, or by 

im p r i s o n m e n t  for a t e r m  of not more than one year, or by both. F a i l u r e  

of the state to serve the demand properly under (d) of this section is 

a d e f e n s e  to p r o s e c u t i o n  under this subsection, but invalidity of the 

de m a n d  u n d e r  (b) or (c) of this section is not a defense, and that 

in v a l i d i t y  m a y  be tested only in an a c t i o n  under (f) of this section

to m o d i f y  or set aside the demand.

(h) N o t h i n g  in this section impairs the authority of the a t t o r n e y  

g e n e r a l  or his d e s i g n e e  to lay before a grand jury of this state 

e v i d e n c e  c o n c e r n i n g  a v i o l a t i o n  of this chapter, to invoke the p o w e r

of a court to compel the p r o d u c t i o n  of evidence before a grand jury,
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or to file a civil complaint or c r i m i n a l  inform a t i o n  a l l e g i n g  a v i o l a­

tion of this chapter.

Sec. 45.52.220. T E S T I M O N Y  OF WITNESSES. (a) In c o n n e c t i o n  w i t h  

an i n v e s t i g a t i o n  authorized by sec. 200 of this chapter, the a t t o r n e y  

general may issue an i n v e s t i g a t i v e  d e m a n d  c ompel l i n g  the a t t e n d a n c e  of 

a p e r s o n  .'or e x a m i n a t i o n  u n d e r  oath b efore h i m s e l f  or before a court of 

record.

(b) Each d e mand shall

(1) state the specific statute the a l l e g e d  v i o l a t i o n  of which 

is under inves tigation, and t.ie g e n eral subject m atter of the i n v e s t i­

gation;

(2) state the date, time and place at which the e x a m i n a t i o n  

is to take place.

(c) A demand may be served by the attorney general, or his d e s­

ignee, in a c c o r d a n c e  wi th the p r o c e d u r e s  p rescr i b e d  in sec. 210(d) of 

this chapter.

(d) If a p e r s o n  ordere d to a t t e n d  the Inquiry fails to a tten d

without good cause, he is g uilt y of a m i s d e m e a n o r  and upon c o n v i c t i o n  is 

p u n i s h a b l e  by a fine of not m o r e  than $5,000, or by i m p r i s o n m e n t  for not 

more t h a n  one year, or by b o t h . J  If a p e r s o n  in a t t e n d a n c e  at the inquiry

refuses  to a n s w e r  a q u e s t i o n  on the ground that he may be i n c r i m i n a t e d  

by his answer, and if the a t t o r n e y  general, or his designee, in a w r i t i n g  

d i r e c t e d  to the p e r s o n  b e i n g  Q u e s t i o n e d  orders the p e r s o n  to a n s w e r  the 

question, the p erson shall comply w i t h  the order. A f t e r  complying, and 

if but for this section he would have been p r i v i l e g e d  to w i t h h o l d  the 

a n s w e r  given, he rnay not be p r o s e c u t e d  for an o f fense or subj ected to a 

penalty or forfei t u r e  for or on account of a tra nsaction, m a t t e r  or 

thing c o n c e r n i n g  which he gave evidence. However, he may n e v e r t h e l e s s  

be p r o s e c u t e d  or su bjected to p e n a l t y  or forfeiture for a perjury, false
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s w e a r i n g  or contem pt c o m m i t t e d  in a n s w e r i n g  or f a i l i n g  to answer. If a 

p e r s o n  r e f u s e s  to .testify a f t e r  b e i n g  g r a n t e d  imm unity f r o m  p r o s e c u t i o n  

and a f t e r  b e i n g  o r d e r e d  to testify, he m a y  be a d j u d g e d  in contempt and 

c o m m i t t e d  to j a i l  until the time he p u r g e s  h i m s e l f  of contempt by 

t estifying. A grant of i m m u n i t y  does not prevent the a t t o r n e y  general 

f r o m  i n s t i t u t i n g  civil contempt p r o c e e d i n g s  against a p e r s o n  who v i o l a t e s  

any of the a b o v e  p rovisions.

A R T I C L E  4. G E N E R A L  PROVISIONS.

Sec. 45.52.300. DEFINI TIONS. In this chapter

(1) "asset" includes any pr operty, tangible or intangible, 

real, persona l, or mixe d and w h e r e v e r  located, and any other thing of 

value;

(2) "docu m e n t a r y  evidence" includes an ori gi n a l  or copy of a 

book, record, report, m e mor andum, paper, c o m m u nication , t abula tion, map, 

chart, photo g r a p h ,  m e c h a n i c a l  tabulation, m a g n e t i c  tape, or other 

co m p u t e r  data storage system, or other tangible d o c ument or recording;

(3) "trade" and "commerce" include  but are not lim ited to, 

trade in goods, me rcha n d i s e ,  n a tu ral resources, w h e t h e r  or not severed, 

extracted , h a r v e s t e d  or produced, a g r i c u l t u r a l  products, produce, 

choses in action, commodities, and any o t h e r  artic le o f  commerce; they 

include trade or business in service trades, t ransport ation, banking, 

lending, a d vertisi ng, b o n d i n g  and any other business w h e t h e r  or not 

that b u s i n e s s  furnishes a p e r s o n a l  service.
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Offered: 2/10/75
Referred: Commerce

IN THE SENATE BY KERTTULA

SPONSOR SUBSTITUTE FOR SENATE BILL NO. 5 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act prohibiting monopolies and combinations in

restraint of trade."

EE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45 is amended by adding a new chapter to read:

CHAPTER 52. MONOPOLIES; RESTRAINT OF TRADE.

ARTICLE 1. SUBSTi iTIVE PROVISIONS.

Sec. 45.52.010. COMBINATIONS IN RESTRAINT OF TRADE UNLAWFUL.

Every contract, combination in the form of trust or otherwise, or 

conspiracy, in restraint of trade or commerce is unlawful.

Sec. 45.52.020. MONOPOLIES AND ATTEMPTED MONOPOLIES UNLAWFUL.

It is unlawful for a person to monopolize, or attempt to monopolize, 

or combine or conspire with another person to monopolize any part of 

trade or commerce.

Sec. 45.52.030. TRANSACTIONS AND AGREEMENTS NOT TO USE OR DEAL 

IN COMMODITIES OR SERVICES UNLAWFUL. It is unlawful for a person to

lease or make a sale or contract for sale of goods, vtares, merchandise,

machinery, supplies, or other commodities, or services, whether patented 

or unpatented, for use, consumption, enjoyment, or resale, or fix a 

price charged for it, or discount from, or rebate upon, that price, on 

the condition, agreement, or understanding that the lessee or purchaser 

will not use or deal In the goods, wares, merchandise, machinery, 

supplies, or other commodity or service of a competitor or competitors 

of the lessor or seller, if the effect of the lease, sale or contract 

for sale, or of the condition, agreement, or understanding may be sub-

-1- SSSB 5



I

2

3

4

5

6

7

8
9

10

' t o w

P

IS

16

17

18

19

20

21

22

23

24

25

26

27

' •2 8

29

‘ "v • i «

stantially to lessen competition or tend to create a monopoly in any 

line of commerce.

Sec. 45.52.040. UNFAIR COMPETITION, DECEPTIVE PRACTICES UNLAWFUL. 

Unfair methods of competition or deceptive practices in the conduct of 

trade or commerce is unlawful.

Sec. 45.52.050. MERGERS, ACQUISITIONS, UNLAWFUL WHEN COMPETITION 

LESSENED, (a) It is unlawful for a person to acquire and hold, 

directly or indirectly, the whole or a part of the stock, ether si .e 

capital, or assets of any other corporation whether or not acquired 

U>efor^ the effective date of this Act if the effect cf the acquisition 

^ n d  holding may be substantially to lessen competition or to tend to 

create • monopoly in any line of commerce in the state or in a section 

of the state. This subsection does not apply to persons purchasing 

such stock solely for investment if it is not used by voting or other­

wise to bring abrut, or in attempting to bring about, the substantial 

lessening of competition. Nothing in this subsection prevents a 

corporation from causing the formation of subsidiary corporations for 

the actual carrying on of cheir immediate lawful business, or the 

natural and legitimate branches or extensions of it, or from owning 

and holding r.ll or a part of the stock of the subsidiary corporation, 

when tne effect of the formation is not substantially to lessen com- 

y  petition.

* i£  ^  ^hen court finds that the effect of the holding of such

etock, share capital, or assets is substantially to lessen competition 

or tends to create a monopoly, the court shall order the divestiture

^  -
* /  or other disposition of the stock, share capital, or assets and shall 

prescribe a reasonable time, manner, and degree of the divestiture or 

other disposition of it. However, the court may not order the divestitui 

or other disposition of the assets of the corporation unless it is 
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necessary to eliminate the lessening of competition or the tendency to 

create a monopoly.

(c) Thi3 section does not apply to mergers, acquisitions or 

holding companies permitted by AS 06.05.235 nor to a merger carried 

out in accordance with AS 21.69.590 - 21.69.600, nor to mergers, 

acquisitions or holding companies permitted and regulated by a regula­

tory agency of the United States having jurisdiction and control over 

those mergers and acquisitions.

Sec. iJ5.52.060. INTERLOCKING DIRECTORATES AND RELATIONSHIPS.

(a) It is unlawful for a person to be at the same time a director, 

officer, partner, or trustee in any two or more firms, partnerships, 

trusts, associations, or corporations or any combination of them 

engaged in commerce, if these firms, partnerships, trusts, associations, 

or corporations or a combination of them, are or have been by 

virtue of their business and location or operation, competitors; or 

If the effect may be substantially to lessen competition or tend to 

create a monopoly.

(b) No person may by the use of a representative accomplish the 

result prohibited in (a) of this section.

(c) The validity or invalidity of an act of a director, officer, 

or trustee done by him while occupying such a position in violation of 

this section shall be determined by the statutory and common law of 

this state relating to corporations, trusts, or associations.

(d) The attorney general may bring an action at any time to 

cause a director, officer, or trustee who may be occupying such a 

position in violation of this section, to vacate the office or offices 

to effect the termination of the prohibited Interlocking relationship.

(e) A person affected by an act of a director, officer, or 

trustee may bring an action at any time to cause the director, officer,
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or trustee who may be occupying such a position in violation of this 

section to terminate the prohibited interlocking relationship.

(f) The court, upon finding that a director, officer, or trustee 

is holding office in violation of this section, shall order the person 

to terminate the interlocking relationship, and, in the case of a 

trustee, the court may, when it considers appropriate, order the 

trustee to vacate his office. A remedy provided in this section does 

not limit and is in addition to any other remedy available under 

another section of this chapter or another law.

Sec. '15.52.070. EXEMPTIONS, (a) This chapter does not forbid 

the existence or operation of labor, agricultural or horticultural 

organizations created for the purpose of mutual help, and not conducted 

for profit, or forbid or restrain members of those organizations from 

lawfully carrying out the legitimate objectives of them; nor e -e those 

organizations or members illegal combinations or conspiracies in 

restraint of trade under the provisions of this chapter.

(b) This chapter doe3 not forbid actions or arrangements author­

ized or regulated under those laws of the United States which exempt 

those actions or arrangements from the antitrust laws of the United 

States or under the following statutes of thi3 state:

(1) AS 06.05.235; and

(2) AS 10.15.

(c) Persons engaged in the business of commercial fishing may 

act together in associations, corporate or otherwise, with or without 

capital stock In collectively handling and marketing fi3h without 

violating the provisions of this chapter. These associations may have 

marketing agencies in common; and these associations and their members 

may make the necessary contracts and agreements to effect those pur­

poses .
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ARTICLE 2. ENFORCEMENT PROVISIONS.

Sec. *15.52.100. CONTRACTS VOIDABLE. A contract or agreement in 

violation of a provision of this chapter is voidable by either party 

as to future performance by either party; however, the court may, in 

its discretion, order payment for goods or services already received 

to prevent unjust enrichment.

Sec. *<5.52.110. SUITS BY PERSONS INJURED. (a) A person who is 

injured in his business or property by a violation of secs. 10, 20,

30, *10, 50 or 60 of this chapter, or a person so injured because he 

refuses to accede to a proposal for an arrangement which, if consum­

mated, would be a violation of secs. 10, 20, 30, *<0, 50 or 60 of this 

chapter, may bring a civil action

(1) for damages sustained by him, and if the judgment is 

for the plaintiff, he shall be awarded threefold the amount of damages 

sustained by him, together with the costs of the suit, including 

reasonable attorney fees; and

(2) to enjoin the unlawful practice, and if judgment is for 

the plaintiff, he shall be awarded the costs of the suit, including 

reasonable attorney fees.

(b) When the state, a home rule or general 'law city or borough 

or other government entity is injured by reason of a violation of 

secs. 10, 20, 3 0 , *10, 50 or 60 of thi3 chapter, it may maintain an 

action in the same manner as prescribed in (a) of this section for an 

injured person; and the state, city, borough, or other governmental 

entity is entitled to the same relief as provided in (a) of this . C W i  

section.

Sec. *15.52.120. CERTAIN VIOLATIONS CONSTITUTE MISDEMEANOR. A 

person who violates secs. 10, 20, or £ h J P c h a p t e r  is guilty of a

misdemeanor and, upon conviction, is punishable, if a natural person,
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by a fine of not more than $20,000 or by imprisonment for not more

than one year, or by both; and if not a natural person, by a fine

of not more than $50,000.

Sec. *<5.52.130. INJUNCTION BY ATTORNEY GENERAL. (a) In addition 

to any other relief provided by this chapter, the attorney general may 

bring an action to enjoin a violation of this chapter. This action 

may be brought as a sole action or in conjunction with another action 

which the attorney general is authorized to bring.

(b) The court may make additional orders or judgments as may be 

necessary to restore to a person in interest any money or property, 

real or personal, which may have been acquired by an act prohibited by

this chapter; and as may be necessary to prevent continuing or future

violations of this chapter.

Sec. <15.52.140. JURISDICTION OP COURT. An action arising under 

this chapter shall be brought in the superior court.

Sec. <<5.52.150. CONSENT JUDGMENT. (a) In an action maintained 

under this chapter, the purtles to it may file with the court a 

consent judgment or decree. The consent Judgment or decree shall set 

out the alleged violations, future obligations of the parties, if any, 

damages, or other relief, the defendant agrees to make, if any, and 

the reasons for entering into the consent judgment or decree.

(b) No consent Judgment or decree becomes final until 60 days 

from its filing. During the 60-day period an Interested party may 

file verified exceptions to the form or substance of the consent 

judgment or decree, and the court, upon a full hearing on those 

exceptions, may approve, refuse to enter, or may modify the consent 

judgment or decree.

Sec. <15.52.160. JUDGMENT IN PAVOR OP THE STATE AS EVIDENCE IN 

ACTION. A final Judgment rendered in a civil or criminal action 
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•j \ n c l ubrought by^the^£t^e.iinderjbhl^chapter, \ n c l u d l n g  a judgment rendered 

.under a plea of^nolo contendgeTjts prima facie evidence against the 

defendant in any other action under this chapter brought by another 

party, or by the state, a city, a borough, or other governmental
, t

entity; however, this section does not apply to consent judgments or 

decrees entered under sec. 150 of this chapter.

Sec. 45.52.170. LIMITATION OP ACTIONS. An action to enforce a 

claim arising under this chapter is barred unless commenced within 

foui- years after the claim accrues, except that when an action is 

brought by the attorney general under this chapter, the running of 

this period of limitation, with respect to every private right of 

action for damages which is based in whole or in part on a matter 

complained of in the action by the attorney general, shall be sus­

pended during the pendency of the action brought by the attorney 

general. For the purpose of this section, a claim for a continuing 

violation is considered to accrue at any time during the period of the 

violation.

ARTICLE 3. INVESTIGATORY POWERS.

Sec. 'i5 .5 2 .2 OO. POWERS OP THE ATTORNEY GENERAL. When it 

appears to the attorney general, either upon complaint or otherwise, 

that a person has engaged in, or engages in, or is about to engage in 

an act or practice prohibited or declared unlawful by this chapter, 

or that a person has assisted or participated in a plan, scheme, 

agreement or combination of the nature described in this chapter, or 

when he believes it to be in the public interest, the attorney general 

may commence an investigation. The attorney general may compel pro­

duction of documentary material and take testimony, under oath, before 

the Institution of an action under this chapter.

Sec. 45.52.210. DOCUMENTARY EVIDENCE. (a) When the attorney
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general believes that a person may be in possession, custody, or 

control of a documentary evidence, wherever situated, which he be­

lieves to be relevant to the investigation authorised in sec. 200 of 

this chapter, he may execute in writing and cause to be served upon 

that person, an investigative demand requiring him to produce the 

documentary material and permit inspection and copying.

(b) Each demand shall

(1) state the specific statute alleged violation of which 

is under investigation, and the general subject matter of the investi­

gation;

(2) describe, with reasonable specificity so as fairly to 

Indicate the material demanded, the documentary material to be produced;

(3) prescribe a return date within which the documentary

material is to be produced; and

(^) identify the state employees or representatives to whom

the documentary material is to be made available for inspection and

copying.

(c) No demand may

(1) require the production of a documentary material which 

would be privileged from disclosure if demanded by a subpoena duces 

tecum Issued by a court of this state; or

(2) contain a requirement which would be unreasonable or 

improper if contained in a subpoena duces tecum issued by a court of 

this state.

(d) The demand may be served by the attorney general or his 

designee by

(1) delivering a copy of it to the person to be served, or, 

if that person is not a natural person, to an officer of the person 

to be served;
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(2) delivering a copy of it to a place of business in this 

state of the person to be served; or

(3) * filing by registered or certified nail a copy of it

addressed to the person to be served at a place of business in this 

state, or, if that person has no place of business in this state, to

his principal office or place of business.

(e) No documentary material produced pursuant to a demand, or 

copies of it, unless otherwise ordered by a superior court for good

cause shown, may be produced for Inspection or copying by, nor may

its contents be disclosed to anyone, other than an authorized employee 

of the state, without the consent of the person who produced the 

material. However, under those reasonable terms and conditions the 

attorney general prescribes, copies of the documentary material shall 

be available for inspection and copying by the person who produced the 

material or an authorized representative of him. The attorney general, 

or his designee, may use copies of the documentary material as he 

considers necessary in the enforcement of this chapter, including 

presentation before a court; however, material which contains trade 

secrets may not be presented except with the approval of the court in 

whicn the action is pending after adequate notice to the person 

furnishing the material.

(f) At any time before the return date specified in the demand, 

or within 20 days after the demand has been served, whichever period 

is shorter, a petition to extend the return date for, or to modify or 

set aside a demand issued under (a) of this section, stating good 

cause, may be filed in the superior court for the Judicial district 

where the parties reside. A petition by the person on whom the demand 

is served, stating good cause, to require the attorney general or 

another person to perform a duty Imposed by this section, and all

-9- SSSB 5
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other petitions in connection with a demand, may be filed in the 

superior court for the judicial district in which the person on whom 

the demand is served resides.

(g) A person upon whom a demand is served under this section 

shall comply with the terms of the demand unless otherwise provided by 

an order of court issued in response to a petition filed under (f) of 

this section. A person wt j , with intent to avoid, prevent, or obstruct 

compliance, in whole or in part, with an investigative demand under 

this section, (1) removes from any place, (2) conceals, (3) withholds, 

or (4) destroys, mutilates, alters, or by any other means falsifies, a

documentary material in the possession, custody, or control of a

person which is the subject of a demand duly served upon any person,

or who (5) otherwise wilfully disobeys any such demand, is guilty of a

misdemeanor, and is punishable, upon conviction, by a fine of not more 

than $5,000, or by imprisonment for a term of riot more than one year,

or by both. Failure of the state to serve the demand properly under

(d) of this section is a defense to prosecution under this subsection, 

but invalidity of the demand under (b) or (c) of this section ir not a 

defense, and that invalidity may be tested only in an action under (f) 

of this section to modify or set aside the demand.

(h) Nothing in this section Impairs the authority of the attorney 

general or his designee to (1) lay before a grand Jury of this state 

evidence concerning a violation of this chapter, (2) invoke the power 

of a court to compel the production of evidence before a grand Jui*y,

or (3) file a civil complaint or criminal information alleging a 

violation of this chapter.

Sec. '15.52.220. TESTIMONY OF WITNESSES. (a) In connection with 

an investigation authorized by sec. 200 of this chapter, the attorney 

general may Issue an investigative demand compelling the attendance of 

SSSB 5 -10-
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a person for examination under oath before himself or before a court 

of record.

(b) Each demand shall

(1) state the specific statute alleged violation of which 

is under investigation, and the general subject matter of the investi­

gation;

(2) state the date, time and place at which the examination 

is to take place.

(c) A demand may be served by the attorney general, or his 

designee, in accordance with the procedures prescribed in sec. 210(d) 

of this chapter.

(d) II' a person ordered to attend the inquiry fails to attend 

without gocJ cause, he is guilty of a misdemeanor and, upon conviction, 

is punishable by a fine of not more than $5,000, or by imprisonment 

for not more than one year, or by both. If a person in attendance at 

that Inquiry refuses to answer a question on the ground that he may be 

Incriminated by hi3 answer, and if the attorney general, or his 

designee, in a writing directed to the person being questioned orders 

that person to answer the question, that person shall comply with the 

order. After complying, and if but for this section he would have 

been privileged to withhold the answer given, ho may not be prosecuted 

for an offense or subjected to a penalty or forfeiture for or on 

account of a transaction, matter or thing concerning which he gave 

evidence. However, he may nevertheless be prosecuted or subjected to 

penalty or forfeiture for a perjury, false swearing or contempt com­

mitted in answering, or failing to answer. If a person refuses to 

testify after being granted Immunity from prosecution and after being 

ordered to testify, he may be adjudged in contempt and committed to 

jail until the time he purges himself of contempt by testifying.
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A grant of immunity does not prevent the attorney general from insti­

tuting civil contempt proceedings against a person who violates any 

of the above provi Ions.

ARTICLE GENERAL PROVISIONS.

Sec. 45.52.300. DEFINITIONS. In this chapter

(1) "asset" includes any property, tangible or intangible, 

real, personal, or mixed and wherever located, and any other thing of 

value;

(2) "documentary evidence" includes an original or copy of 

a book, record, report, memorandum, paper, communication, tabulation, 

map, chart, photograph, mechanical tuuulation, magnetic tape, :>r other 

computer data storage system, or other tangible document or recording;

(3) "trade" and '‘'commerce" include but are not limited to, 

trade in goods; merchandise; natural resources, whether or not severed, 

extracted, harves ed or produced; agricultural products; produce; 

choses in action; commodities; and any other article of commerce; they 

include trade or business in service trades, transportation, banking, 

lending, advertising, bonding and any other business whether or not 

that business furnishes a personal service.
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