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CN T H E  S E N A T E  BY T H E  C O M M E R C E  C O M M I T T E E

H O U S E  CS F O R  CS F O R  S E N A T E  B I L L  NO. 443

IN  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

N I N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A B I L L

?or an Act e n t i t l e d :  "An Act r e l a t i n g  to d i s c l o s u r e  r e q u i r e m e n t s  in t a k e o v e r

b i d s ."

3E I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS 45 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  57. T A K E O V E R  B I D  D I S C L O S U R E  ACT.

Sec. 4 5 - 5 7 . 0 1 0 .  P R O V I S I O N S  O F  T A K E O V E R  BIDS. T h e  f o l l o w i n g  p r o­

v i s i o n s  a p p l y  t o  e v e r y  t a k e o v e r  bid:

(1) T h e  p e r i o d  o f  t i m e  w i t h i n  w h i c h  s e c u r i t i e s  may be t e n­

d e r e d  by an  o f f e r e e  u n d e r  a t a k e o v e r  b i d  s h a l l  not be le s s  t h a n  21 d a y s  

n o r  m o r e  t h a n  35 d a y s  f r o m  t h e  d a t e  c o p i e s  o f  the t a k e o v e r  b i d  are first 

p u b l i s h e d  o r  s e n t  o r  g i v e n  to o f f e r e e s .

(2) S e c u r i t i e s  d e p o s i t e d  u n d e r  a t a k e o v e r  b i d  m a y  be w i t h­

d r a w n  by a n  o f f e r e e  or  h i s  a t t o r n e y - i n - f a c t  by d e m a n d  in w r i t i n g  o n  the 

o f f e r o r  or  t h e  d e p o s i t o r y  at any t i m e  w i t h i n  21 d a y s  f r o m  ttie d a t e  

c o p i e s  o f  t h e  t a k e o v e r  b i d  a r e  f irst p u b l i s h e d  or  se n t  or g i v e n  to 

o f f e r e e s .

(3) W h e n  a t a k e o v e r  b i d  is m a d e  for l e s s  t h a n  all the s h a r e s

or o t h e r  u n i t s  o f  a c l a s s  a n d  w h e n  a g r e a t e r  n u m b e r  o f  s h a r e s  or o t h e r

u n i t s  is d e p o s i t e d  u n d e r  it t h a n  t h e  o f f e r o r  is b o u n d  or  w i l l i n g  to ta k e  

up a n d  p a y  for, the s h a r e s  or  o t h e r  u n i t s  t a k e n  up by the o f f e r o r  s h a l l

be t a k e n  up as n e a r l y  as m a y  be p r o  r a ta, d i s r e g a r d i n g  f r a c t i o n s ,

a c c o r d i n g  t o  t h e  n u m b e r  o f  s h a r e s  or o t h e r  u n i t s  d e p o s i t e d .

(4) W h e n  a n  o f f e r o r  v a r i e s  t h e  t e r m s  o f  a t a k e o v e r  bid b e f o r e  

t h e  e x p i r a t i o n  o f  it by i n c r e a s i n g  the c o n s i d e r a t i o n  o f f e r e d ,  the

- 1- H C S  C S S B  443



o f f e r o r  s h a l l  p a y  t h e  i n c r e a s e d  c o n s i d e r a t i o n  to e a c h  o f f e r e e  w h o s e  

s e c u r i t i e s  a r e  t a k e n  u p  e v e n  if t h e y  h a v e  b e e n  t a k e n  u p  a n d  p a i d  for 

b e f o r e  t h e  v a r i a t i o n  of  t h e  t a k e o v e r  bid.

(5) W h e n  a t a k e o v e r  bid is sent by m a i l  to o f f e r e e s ,  it shal] 

be  a c c o m p a n i e d  b y  a c o p y  o f  t h e  s t a t e m e n t  f i l e d  w i t h  the d e p a r t m e n t  

u n d e r  sec. 20 o f  t h i s  c h a p t e r .

Sec. 4 5 . 5 7 . 0 2 0 .  D I S C L O S U R E .  (a) No o f f e r o r  m a y  m a k e  a t a k e o v e r  

b i d  u n l e s s  at l e a s t  20 d a y s  b e f o r e  it he f i l e s  w i t h  t h e  d e p a r t m e n t  and 

w i t h  the r e g i s t e r e d  a g e n t  of t h e  o f f e r e e  c o m p a n y  a s t a t e m e n t  c o n t a i n i n g  

a l l  the i n f o r m a t i o n  r e q u i r e d  b y  (c) of t h i s  s e c t i o n  a n d  e i t h e r

(1) w i t h i n  10 d a y s  f o l l o w i n g  the f i l i n g  n o  h e a r i n g  has b e e n  

o r d e r e d  by  t h e  d e p a r t m e n t  or r e q u e s t e d  by the o f f e r e e  c o mpany; or

(2) a h e a r i n g  h a s  b e e n  o r d e r e d  w i t h i n  th a t  t i m e  and u p o n  the 

h e a r i n g  the d e p a r t m e n t  h a s  a d j u d i c a t e d  th a t  the o f f e r o r  p r o p o s e d  to m a k e  

f a i r ,  f u l l  a n d  e f f e c t i v e  d i s c l o s u r e  to o f f e r e e s  o f  a l l  i n f o r m a t i o n  

m a t e r i a l  to a d e c i s i o n  to a c c e p t  o r  r e j e c t  t h e  offer.

(b) A h e a r i n g  s h a l l  b e g i n  w i t h i n  20 d a y s  o f  the d a t e  of f i l i n g  of 

t h e  s t a t e m e n t  a n d  a d j u d i c a t i o n  s h a l l  be m a d e  w i t h i n  30 da y s  of the 

f i l i n g  u n l e s s  e x t e n d e d  by the d e p a r t m e n t  for the c o n v e n i e n c e  o f  the 

p a r t i e s  o r  p r o t e c t i o n  o f  the o f f e r e e s .

(c) T h e  s t a t e m e n t  t o  be f i l e d  w i t h  the d e p a r t m e n t  u n d e r  (a) o f  

t h i s  s e c t i o n  s h a l l  i n c l u d e  t h e  f o l l o w i n g  i n f o r m a t i o n  a n d  the a d d i t i o n a l  

i n f o r m a t i o n  t h a t  the d e p a r t m e n t  m a y  r e q u i r e  as n e c e s s a r y  in the p u b l i c  

i n t e r e s t  or f o r  t h e  p r o t e c t i o n  of o f f e r e e s :

(1) t h e  n a m e ,  a d d r e s s  a n d  b u s i n e s s  e x p e r i e n c e  of the o f f e r o r  

a n d  e a c h  a s s o c i a t e  of the o f f e r o r ;

(2) t h e  t e r m s  a n d  c o n d i t i o n s  o f  the t a k e o v e r  bid, w h i c h  s h a l l  

i n c l u d e  the a p p l i c a b l e  p r o v i s i o n s  o f  sec. 10 of t h i s  chapter;

^3) t h e  s o u r c e  and a m o u n t  o f  t h e  f u n d s  or o t h e r  c o n s i d e r a t i o n  
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1 u s e d  or  to b e  u s e d  i n  m a k i n g  the t a k e o v e r  bid, a n d  i f  any p a r t  of  t h o s e

2 f u n d s  or c o n s i d e r a t i o n  is r e p r e s e n t e d  or is to be r e p r e s e n t e d  by f u n d s

3 o r  o t h e r  c o n s i d e r a t i o n  b o r r o w e d  o r  o t h e r w i s e  o b t a i n e d  f o r  t h e  p u r p o s e  of

4 m a k i n g  t h e  bid, a d e s c r i p t i o n  o f  the t r a n s a c t i o n  a n d  t h e  n a m e s  o f  the

5 p a r t i e s  t o  it, e x c e p t  t h a t  if a s o u r c e  o f  f u n d s  is a l o a n  m a d e  in the

6 o r d i n a r y  c o u r s e  o f  b u s i n e s s  by a b a n k  or f i n a n c i a l  i n s t i t u t i o n  c u s­

7 t o m a r i l y  e n g a g e d  i n  t h e  b u s i n e s s  o f  m a k i n g  loans, it w i l l  b e  s u f f i c i e n t

8 t o  so st a t e ;

9 (h ) p l a n s  o r  p r o p o s a l s  t h a t  t h e  o f f e r o r  m a y  h a v e  to l i q u i d a t e

10 t h e  o f f e r e e  c o m p a n y ,  to s e l l  its a s s e t s  t o  or m e r g e  it w i t h  a n y  o t h e r

II p e r s o n ,  o r  t o  m a k e  a n y  o t h e r  m a t e r i a l  c h a n g e  in ius b u s i n e s s  or c o r­

12
p o r a t e  s t r u c t u r e ;

13
(5) t h e  n u m b e r  of  s h a r e s  or o t h e r  u n i t s  o f  s e c u r i t i e s  o f  e a c h

14
c l a s s  p r e s e n t l y  o w n e d  by the c f f e r o r  and e a c h  a s s o c i a t e  of t h e  o f f e r o r ;

15
(6) i n f o r m a t i o n  as to a n y  c o n t r a c t s ,  a r r a n g e m e n t s ,  or u n d e r­

16
s t a n d i n g s  w i t h  a p e r s o n  w i t h  r e s p e c t  to s e c u r i t i e s  o f  the o f f e r e e

17
c o m p a n y ,  i n c l u d i n g  but n o t  l i m i t e d  to t r a n s f e r  o f  a n y  of  t h e  s e c u r i t i e s ,

18
J o i n t  v e n t u r e s ,  l o a n  o r  o p t i o n  a r r a n g e m e n t s ,  p u t s  o r  c a l l s ,  g u a r a n t i e s

19
o f  l o a n s ,  g u a r a n t i e s  a g a i n s t  l o s s  or g u a r a n t i e s  of p r o f i t s ,  d i v i s i o n  of

20
l o s s e s  o r  p r o f i t s ,  or  t h e  g i v i n g  o r  w i t h h o l d i n g  o f  p r o x i e s ,  n a m i n g  the

21
p e r s o n s  w i t h  v/hom t h o s e  c o n t r a c t s ,  a r r a n g e m e n t s ,  or u n d e r s t a n d i n g s  h a v e

22
b e e n  e n t e r e d  i n t o ,  a n d  g i v i n g  t h e  d e t a i l s  of them;

23
(7) c o m p l e t e  i n f o r m a t i o n  on  the o r g a n i z a t i o n  a n d  o p e r a t i o n s

24
o f  t h e  o f f e r o r ,  i n c l u d i n g  w i t h o u t  l i m i t a t i o n  t h e  y e a r  o f  o r g a n i z a t i o n ,

25
f o r m  o f  o r g a n i z a t i o n ,  j u r i s d i c t i o n  in w h i c h  it is o r g a n i z e d ,  a d e s c r i p­

26
t i o n  o f  e a c h  c l a s s  of  the o f f e r o r ' s  c a p i t a l  s t o c k  a n d  of its l o n g - t e r m

27
d e b t ,  f i n a n c i a l  st e m e n t s  for the c u r r e n t  p e r i o d  a n d  for t h e  t h r e e  m o s t

28
r e c e n t  a n n u a l  a c c o u n t i n g  p e r i o d s ,  a b r i e f  d e s c r i p t i o n  of  t h e  l o c a t i o n

29
a n d  g e n e r a l  c h a r a c t e r  o f  t h e  p r i n c i p a l  p h y s i c a l  p r o p e r t i e s  of  the
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o f f e r o r  a n d  its s u b s i d i a r i e s ,  a d e s c r i p t i o n  o f  p e n d i n g  l e g a l  p r o c e e d i n g s  

o t h e r  t h a n  r o u t i n e  l i t i g a t i o n  t o  w h i : h  the o f f e r o r  or a n y  o f  its s u b­

s i d i a r i e s  is a p a r t y  or  of w h i c h  any o f  t h e i r  p r o p e r t y  is the s u b j e c t ,  a 

b r i e f  d e s c r i p t i o n  of  the b u s i n e s s  d o n e  a n d  p r o j e c t e d  by t h e  o f f e r o r  a n d  

its s u b s i d i a r i e s  a n d  t h e  g e n e r a l  d e v e l o p m e n t  o f  t h a t  b u s i n e s s  o v e r  .he 

p a s t  five y e a r s ,  t h e  n a m e s  of  a l l  d i r e c t o r s  a n d  e x e c u t i v e  o f f i c e r s  

t o g e t h e r  w i t h  b i o g r a p h i c a l  s u m m a r i e s  of e a c h  for t h e  p r e c e d i n g  five 

y e a r s  to d a t e ,  the a p p r o x i m a t e  a m o u n t  of a n y  m a t e r i a l  I n t e r e s t ,  d i r e c t  

or i n d i r e c t ,  o f  any o f  the d i r e c t o r s  or o f f i c e r s  in a m a t e r i a l  t r a n s­

a c t i o n  d u r i n g  t h e  p a s t  t h r e e  y e a r s  o r  in a p r o p o s e d  m a t e r i a l  t r a n s a c t i o n  

to w h i c h  t h e  o f f e r o r  o r  any of its s u b s i d i a r i e s  w a s  or is to be a p a r t y ,  

a n d  c o m p l e t e  i n f o r m a t i o n  c o n c e r n i n g  all i n d u c e m e n t s  to o f f i c e r s  and 

d i r e c t o r s  of t h e  o f f e r e e  c o m p a n y  w h i c h  are not m a d e  a v a i l a b l e  to all 

s e c u r i t y  h o l d e r s .

(d) The d e p a r t m e n t  m a y  w i t h i n  10 d a y s  o f  the f i l i n g  o r d e r  a h e a r­

ing  to d e t e r m i n e  w h e t h e r  fair, full a n d  e f f e c t i v e  d i s c l o s u r e  is p r o­

po s e d ,  i f  in t h e  o p i n i o n  o f  the d e p a r t m e n t  c a u s e  f o r  a h e a r i n g  e x i s t s .  

T h e  o f f e r e e  c o m p a n y  m a y  w i t h i n  10 d a y s  of  the f i l i n g  r e q u e s t  a h e a r i n g  

a n d  the d e p art' at s h a l l  u p o n  r e c e i p t  of the r e q u e s t  o r d e r  a h e a r i n g .

(e) All w r i t t e n  s o l i c i t i n g  m a t e r i a l  u s e d  by t h e  o f f e r o r  in c o n­

n e c t i o n  w i t h  t h e  t a k e o v e r  b i d  s h a l l  be f i l e d  w i t h  the d e p a r t m e n t  a n d  the 

r e g i s t e r e d  a g e n t  o f  t h e  o f f e r e e  c o m p a n y  not l a t e r  t h a n  t h r e e  d a y s  b e f o r e  

the t i m e  c o p i e s  of the m a t e r i a l  are first p u b l i s h e d  or sent or g i v e n  to 

o f f e r e e s .

(f) If, u n d e r  an  a r r a n g e m e n t  or u n d e r s t a n d i n g  w i t h  t h e  o f f e r o r ,  

a n y  p e r s o n s  a r e  to be e l e c t e d  or d e s i g n a t e d  as d i r e c t o r s  o f  the o f f e r e e  

c o m p a n y ,  o t h e r w i s e  t h a n  at a m e e t i n g  o f  s e c u r i t y  h o l d e r s ,  a n d  the 

p e r s o n s  s o  e l e c t e d  or d e s i g n a t e d  w i l l  c o n s t i t u t e  a m a j o r i t y  of the 

d i r e c t o r s  of  t h e  o f f e r e e  c o m p a n y ,  t h en, b e f o r e  the t i m e  t h a t  p e r s o n

H C S  C S S B  M 3  -*»-



t a k e s  o f f i c e  as a d i r e c t o r ,  the o f f e r o r  s h a l l  fi l e  w i t h  the d e p a r t m e n t ,  

a n d  t r a n s m i t  to  all h o l d e r s  o f  r e c o r d  of s e c u r i t i e s  of the o f f e r e e  

c o m p a n y  w h o  w o u l d  be  e n t i t l e d  to v o t e  at a m e e t i n g  for e l e c t i o n  o f  

d i r e c t o r s ,  i n f o r m a t i o n  s u b s t a n t i a l l y  e q u i v a l e n t  to the i n f o r m a t i o n  w h i c h  

w o u l d  be r e q u i r e d  b y  sec. 1*1 (a) o r  1*1 (c) of t h e  S e c u r i t i e s  E x c h a n g e  Act 

o f  193*1 to be t r a n s m i t t e d  i f  the p e r s o n  w a s  a n o m i n e e  f o r  e l e c t i o n  as a 

d i r e c t o r  at a m e e t i n g  o f  the s e c u r i t y  h o l d e r s .

Sec. 4 5 . 5 7 . 0 3 0 .  R E C O M M E N D A T I O N S  T O  A C C E P T  O R  R E J E C T .  A w r i t t e n

s o l i c i t a t i o n  o r  r e c o m m e n d a t i o n  to  o f f e r e e s ,  o t h e r  t h a n  by t h e  o f f e r o r ,  

t o  a c c e p t  o r  r e j e c t  a t a k e o v e r  b i d  s h a l l  be f i l e d  w i t h  the d e p a r t m e n t  

n o t  l a t e r  t h a n  the t i m e  c o p i e s  o f  the s o l i c i t a t i o n  o r  r e c o m m e n d a t i o n  are 

f i r s t  p u b l i s h e d  o r  sent or g i v e n  to o f f e r e e s .

Sec. 4 5 - 5 7 . 0 4 0 .  D E C E P T I V E  P R A C T I C E S .  It is u n l a w f u l  for a p e r s o n  1 3 

m a k e  o r  om i t  o r  c a u s e  t o  be m a d e  or o m i t t e d ,  in a d o c u m e n t  f i l e d  or in a

p r o c e e d i n g  u n d e r  t h i s  c h a p t e r  a s t a t e m e n t  w h i c h  is, at the t i m e  a n d  in

t h e  l i ght of t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  it is m a d e ,  f a l s e  or m i s l e a d­

in g  in a m a t e r i a l  r e s p e c t .  It is u n l a w f u l  f o r  a p e r s o n  to e n g a g e  in a 

f r a u d u l e n t ,  d e c e p t i v e ,  o r  m i n i p u l a t l v e  act or p r a c t i c e ,  in c o n n e c t i o n  

w i t h  a t a k e o v e r  bid, or a s o l i c i t a t i o n  o f  o f f e r e e s  in o p p o s i t i o n  to o r  in 

f a v o r  o f  a t a k e o v e r  bid.

Sec. 4 5 . 5 7 . 0 5 0 .  I N V E S T I G A T I O N S  A N D  S U B P O E N A S .  (a) T h e  d e p a r t m e n t

in i t s  d i s c r e t i o n  m a y

(1) m a k e  p u b l i c  or  p r i v r t e  i n v e s t i g a t i o n s  i n s i d e  o r  o u t s i d e  

t h i s  s t a t e  as it c o n s i d e r s  n e c e s s a r y  to d e t e r m i n e  w h e t h e r  a p e r s o n  has 

v i o l a t e d  or  is a b o u t  to v i o l a t e  a p r o v i s i o n  o f  t h i s  c h a p t e r  o r  an  o r d e r  

u n d e r  th i s  chapter', £or t o  a i d  in the e n f o r c e m e n t  o f  t h i s  c h a p t e r  or in 

t h e  p r e s c r i b i n g  o f  f o r m s  u n d e r  t h i s  c h a p t e r ;

(2) r e q u i r e  o r  p e r m i t  a p e r s o n  to fi l e  a s t a t e m e n t  in w r i t i n g ,  

u n d e r  o a t h  o r  o t h e r w i s e  as t h e  d e p a r t m e n t  d e t e r m i n e s ,  as to a l l  the
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f a c t s  a n d  c i r c u m s t a n c e s  c o n c e r n i n g  the m a t t e r  t o  be i n v e s t i g a t e d ;  a n d

(3) p u b l i s h  i n f o r m a t i o n  c o n c e r n i n g  a v i o l a t i o n  o f  th i s  

c h a p t e r  or a n  o r d e r  u n d e r  t h i s  c h a p t e r .

(b) F o r  tb'_ p u r p o s e  o f  a n  i n v e s t i g a t i o n  or p r o c e e d i n g  u n d e r  t h i s  

c h a p t e r ,  t h e  d e p a r t n e n t  o r  an o f f i c e r  d e s i g n a t e d  by it m a y  a d m i n i s t e r  

o a t h s  a n d  a f f i r m a t i o n s ,  s u b p o e n a  w i t n e s s e s ,  c o m p e l  t h e i r  a t t e n d a n c e ,  

t a k e  e v i d e n c e ,  a n d  r e q u i r e  t h e  p r o d u c t i o n  o f  b o o k s ,  p a p e r s ,  c o r r e s p o n­

d e n c e ,  m e m o r a n d a ,  a g r e e m e n t s ,  o r  o t h e r  d o c u m e n t s  o r  r e c o r d s  w h i c h  the 

d e p a r t m e n t  c o n s i d e r s  r e l e v a n t  or m a t e r i a l  to t h e  i n q u i r y .

Sec. 45. 5 7 . 0 6 0 .  I N J U N C T I O N S .  W h e n  it a p p e a r s  to t h e  d e p a r t m e n t  

t h a t  a p e r s o n  h a s  e n g a g e d  or  is a b o u t  to e n g a g e  in a n  act or  p r a c t i c e  in 

v i o l a t i o n  o f  a p r o v i s i o n  of  t h i s  c h a p t e r  o r  an o r d e r  u n d e r  t h i s  c h a p t e r ,  

it m a y  b r i n g  an  a c t i o n  in the s u p e r i o r  c o u r t  to  e n j o i n  t h e  a c t s  or  

p r a c t i c e s  a n d  to e n f o r c e  c o m p l i a n c e  w i t h  t h i s  c h a p t e r  o r  o r d e r  u n d e r  

t h i s  c h a p t e r .  T h e  c o u r t  m a y  not r e q u i r e  t h e  d e p a r t m e n t  to p o s t  a bond.

Sec. 4 ^ . 5 7 - 0 7 0 .  C R I M I N A L  P E N A L T I E S .  A p e r s o n  w h o  w i l f u l l y  v i o­

la t e s  a p r o v i s i o n  o f  t h i s  c h a p t e r ,  u p o n  c o n v i c t i o n ,  is p u n i s h a b l e  by a 

f i n e  o f  n o t  m o r e  t h a n  $ 5 , 0 0 0 ,  or by i m p r i s o n m e n t  for rot m o r e  t h a n  t h r e e  

y e a r s ,  o r  by both, h o w e v e r ,  n o  p e r s o n  m a y  be i m p r i s o n e d  for the v i o l a­

t i o n  o f  a n  o r d e r  if he p r o v e s  that he h a d  no k n o w l e d g e  o f  t h e  o r d e r .  No 

i n d i c t m e n t  or  i n f o r m a t i o n  m a y  be r e t u r n e d  u n d e r  t h i s  c h a p t e r  m o r e  t h a n  

f i v e  y e a r s  a f t e r  t h e  a l l e g e d  v i o l a t i o n .

Sec. 4 5 . 5 7 . 0 8 0 .  C I V I L  L I A B I L I T I E S .  (a) A n  o f f e r o r  w h o  (1) m a k e s  

a t a k e o v e r  b i d  w h i c h  d o e s  not c o m p l y  w i t h  the p r o v i s i o n s  o f  t h i s  c h a p t e r  

o r  (2) m a k e s  a t a k e o v e r  b i d  by m e a n s  o f  a s t a t e m e n t  w h i c h  is, at t h e  

t i m e  a n d  in the l i g h t  of  the c i r c u m s t a n c e s  u n d e r  w h i c h  it is m a d e ,  f a l s e  

o r  m i s l e a d i n g  i n  a m a t e r i a l  r e s p e c t ,  a n d  w h o  d o e s  not s u s t a i n  the b u r d e n  

o f  p r o o f  t h a t  he d i d  not k n o w ,  a n d  in t h e  e x e r c i s e  o f  r e a s o n a b l e  c a r e  

c o u l d  n o t  h a v e  k n o w n ,  o f  the u n t r r t h  or o m i s s i o n ,  is l i a b l e  to  a n y  
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o f f e r e e  w h o s e  s h a r e s  are t a k e n  up u n d e r  t h e  t a k e o v e r  bid. A n  o f f e r e e  

m a y  b r i n g  c i v i l  a c t i o n  (1) to r e c o v e r  t h e  s h a r e s ,  t o g e t h e r  w i t h  a l l  d i v i­

d e n d s  r e c e i v e d ,  c o s t s  a n d  r e a s o n a b l e  a t t o r n e y  fees, u p o n  the t e n d e r  of 

t h e  c o n s i d e r a t i o n  r e c e i v e d  f r o m  t h e  o f f e r o r ,  or (2) f o r  the s u b s t a n t i a l  

e q u i v a l e n t  in  d a m a g e s  if t h e  o f f e r o r  n o  l o n g e r  o w n s  t h e  shares.

(b) E v e r y  p e r s o n  w h o  m a t e r i a l l y  p a r t i c i p a t e s  o r  ai d s  in a t a k e o v e r  

b i d  m a d e  b y  a n  o f f e r o r  l i a b l e  u n d e r  (a) o f  t h i s  s e c t i o n ,  or  w h o  

d i r e c t l y  or i n d i r e c t l y  c o n t r o l s  a n  o f f e r o r  w h o  is l i a b l e ,  is a l s o  l i a b l e  

j o i n t l y  a n d  s e v e r a l l y  w i t h  a n d  to the s a m e  e x t e n t  as the o f f e r o r  u n l e s s  

t h e  p e r s o n  w h o  so p a r t i c i p a t e s ,  a i d s  or c o n t r o l s ,  s u s t a i n s  the b u r d e n  of 

p r o o f  t h a t  he d i d  n o t  k n o w ,  a n d  in the e x e r c i s e  o f  r e a s o n a b l e  ca r e  c o u l d

V*
. n o t  h a v e  k n o w n ,  of  t h e  e x i s t e n c e  o f  the f a c t s  by r e a s o n  o f  w h i c h  the
.pf

l i a b i l i t y  is a l l e g e d  to e x i s t .  [There s h a l l  be c o n t r i b u t i o n  as in c a s e s  

\ ^ p f  c o n t r a c t  a m o n g  t h e  s e v e r a l  p e r s o n s  l i a b l e .  I

..................... ' ................................ f .A \> \ y
\ (c) A t e n d e r  s p e c i f i e d  in t h i s  s e c t i o n  m a y  be m a d e  at any t i m e ^

* ' \ before e n t r y  o f  j u d g m e n t .  \

(d) N o  p e r s o n  m a y  b r i n g  a c t i o n  u n d e r  t h i s  s e c t i o n  u n l e s s  b r o u g h t  

w i t h i n  t w o  y e a r s  a f t e r  t h e  t r a n s a c t i o n  u p o n  w h i c h  it is based. If a 

p e r s o n  l i a b l e  u n d e r  this s e c t i o n  m a k e s  a w r i t t e n  o f f e r ,  b e f o r e  suit is 

b r o u g h t ,  t o  r e t u r n  the s h a r e s  t a k e n  up u n d e r  t h e  t a k e o v e r  bid, t o g e t h e r  

w i t h  a l l  d i v i d e n d s  r e c e i v e d ,  u p o n  the t e n d e r  o f  the c o n s i d e r a t i o n  

r e c e i v e d  f r o m  t h e  o f f e r o r ,  or to p a y  d a m a g e s  if t h e  o f f e r o r  no  l o n g e r  

o w n s  t h e  s h a r e s ,  n o  p e r s o n  m a y  m a i n t a i n  a suit u n d e r  th i s  s e c t i o n  u n l e s s  

he r e j e c t e d  t h e  o f f e r  in w r i t i n g  w i t h i n  30 d a y s  o f  its r e c e i p t .

(e) A n y  c o n d i t i o n ,  s t i p u l a t i o n  or p r o v i s i o n  b i n d i n g  a n  o f f e r e e  to 

w a i v e  c o m p l i a n c e  w i t h  a p r o v i s i o n  o f  t h i s  c h a p t e r  or a r e g u l a t i o n  i s s u e d  

u n d e r  it is void.

(f) T h e  r i g h t s  a n d  r e m e d i e s  p r o v i d e d  by t h i s  c h a p t e r  s h a l l  be in 

a l d i t i o n  t o  a n y  a n d  a l l  o t h e r  r i g h t s  a n d  r e m e d i e s  t h a t  m a y  e x i s t  at l a w
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o r  i n  e q u i t y .

Sec. 4 5 . 5 7 . 0 9 0 .  C O N S E N T  T O  S E R V I C E  O F  P R O C E S S .  A n o n r e s i d e n t  

o f f e r o r ,  e x c e p t  a f o r e i g n  c o r p o r a t i o n  w h i c h  h a s  c o m p l i e d  w i t h  AS 1 0 . C5.- 

597 - 1 0 . 0 5 . 6 9 6 ,  w h o  m a k e s  a t a k e o v e r  b i d  is c o n s i d e r e d  to h a v e  a p­

p o i n t e d  t h e  c o m m i s s i o n e r  o f  c o m m e r c e  a n d  e c o n o m i c  d e v e l o p m e n t  as h i s  

a g e n t  u p o n  w h o m  m a y  be s e r v e d ,  in a n y  m a t t e r  a r i s i n g  u n d e r  t h i s  c h a p t e r ,  

a n y  p r o c e s s ,  n o t i c e ,  o r d e r  or d e m a n d  e x c e p t  o n e  i s s u e d  by t h e  d e p a r t­

ment.  S e r v i c e  m a y  be m a d e  o n  t h e  c o m m i s s i o n e r  or  a n y  o f  h i s  s t a f f  at 

h i s  o f f i c e .  H e  s h a l l  s e n d  it by r e g i s t e r e d  or c e r t i f i e d  m a i l  a d d r e s s e d  

to  t h e  o f f e r o r  at h i s  l a t e s t  a d d r e s s  on fi l e  a n d  k e e p  a r e c o r d  o f  i t . A 

p r o c e s s ,  n o t i c e ,  o r d e r  o r  d e m a n d  i s s u e d  by the d e p a r t m e n t  s h a l l  be 

s e r v e d  b y  b e i n g  m a i l e d  by the c o m m i s s i o n e r  or a n y  o f  his s t a f f  by 

r e g i s t e r e d  o r  c e r t i f i e d  m a i l  a d d r e s s e d  t o  t h e  o f f e r o r  at h i s  l a t e s t  

a d d r e s s  o n  file.

Sec. 4 5 . 5 7 . 1 0 0 .  R E G U L A T I O N S .  T h e  d e p a r t m e n t  m a y  m a k e  a n d  a d o p t  

r e g u l a t i o n s ,  a n d  a d o p t  f o r m s ,  t h a t  a r e  n e c e s s a r y  o r  d e s i r a b l e  t o  c a r r y  

o ut t h e  p r o v i s i o n s  of  t h i s  c h a p t e r .

Sec. 4 5 .5 7 . H O .  D E F I N I T I O N S .  As u s e d  in t h i s  c h a p t e r ,  u n l e s s  the 

c o n t e x t  r e q u i r e s  o t h e r w i s e ,

(1) ''department" m e a n s  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  

E c o n o m i c  D e v e l o p m e n t ;

(2) " e x e m p t  o f f e r "  m e a n s ,  w i t h  r e s p e c t  to a n y  c l a s s  o f  e q u i t y  

s e c u r i t i e s  o f  t h e  o f f e r e e  c o m p a n y ,

(A) a n  i s o l a t e d  o f f e r  to p u r c h a s e  e q u i t y  s e c u r i t i e s  f r o m  

i n d i v i d u a l  s h a r e h o l d e r s  a n d  not m a d e  to s h a r e h o l d e r s  g e n e r a l l y ;

(B) an  o f f e r  m a d e  by an  i s s u e r  to  p u r c h a s e  it ^n 

e q u i t y  s e c u r i t i e s  or e q u i t y  s e c u r i t i e s  o f  a s u b s i d i a r y  at l e a s t  

t w o - t h i r d s  o f  t h e  v o t i n g  s t o c k  o f  w h i c h  is o w n e d  b e n e f i c i a l l y  by  

t h e  i s s u e r ;
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(C) an  o f f e r  to p u r c h a s e  e q u i t y  s e c u r i t i e s  to be e f­

f e c t e d  by a r e g i s t e r e d  b r o k e r - d e a l e r  o n  a s t o c k  e x c h a n g e  o r  in the 

o v e r - t h e - c o u n t e r  m a r k e t  if the b r o k e r  p e r f o r m s  o n l y  the c u s t o m a r y  

b r o k e r ' s  f u n c t i o n ,  a n d  r e c e i v e s  no  m o r e  t h a n  t h e  c u s t o m a r y  b r o k e r ’s 

c o m m i s s i o n s ,  a n d  n e i t h e r  the p r i n c i p a l  n o r  t h e  b r o k e r  s o l i c i t s  or 

a r r a n g e s  for t h e  s o l i c i t a t i o n  o f  o r d e r s  t o  s e l l  e q u i t y  s e c u r i t i e s  

of t h e  o f f e r e e  c o m p a n y ;

(D) an o f f e r  to p u r c h a s e  e q u i t y  s e c u r i t i e s  m a d e  to a l l  

h o l d e r s  o f  the s e c u r i t i e s  i f  the n u m b e r  o f  s u c h  h o l d e r s  d o e s  not 

e x c e e d  1 0 0  at the t i m e  of t h e  off e r ;

(E) an o f f e r  w h i c h  t h e  b o a r d  o f  d i r e c t o r s  o f  t h e  o f f e r e e  

c o m p a n y  r e c o m m e n d s  to the s e c u r i t y  n o l d e r s  of  the c o m p a n y  if the 

t e r m s  o f  t h e  o f f e r ,  i n c l u d i n g  a n y  i n d u c e m e n t s  to o f f i c e r s  or 

d i r e c t o r s  w h i c h  are not a v a i l a b l e  to all s e c u r i t y  h o l d e r s ,  h a v e  

b e e n  f u r n i s h e d  to s e c u r i t y  h o l d e r s ;

(3) " o f f e r e e "  m e a n s  a  p e r s o n ,  w h e t h e r  a s e c u r i t y  h o l d e r  o f  

r e c o r d  or a b e n e f i c i a l  o w n e r ,  t o  w h o m  a t a k e o v e r  b i d  is made;

(*1) " o f f e r e e  c o m p a n y "  m e a n s  a c o r p o r a t i o n  I n c o r p o r a t e d  u n d e r  

t h e  lav/s o f  A l a s k a  or  a c o r p o r a t i o n  w h i c h  has its p r i n c i p a l  o f f i c e  a n d  

s u e s 1'antial a s s e t s  l o c a t e d  in A l a s k a ,  w h o s e  e q u i t y  s e c u r i t i e s  a r e  the 

s u b j e c t  o f  a t a k e o v e r  bid;

(5) " o f f e r o r "  m e a n s  a p e r s o n  w h o  m a k e s  a t a k e o v e r  bid, a n d  

i n c l u d e s  t w o  o r  m o r e  p e r s o n s

(A) w h o s e  t a k e o v e r  b i d s  a r e  m a d e  j o i n t l y  or in c o n c e r t ,

or

(B) w h o  i n t e n d  to e x e r c i s e  j o i n t l y  or in c o n c e r t  a n y  

v o t i n g  r i g h t s  a t t a c h i n g  to t h e  e q u i t y  s e c u r i t i e s  f o r  w h i c h  am

t a k e o v e r  b i d  is m a de;

(6) " o f f e r o r ' s  p r e s e n t l y  o w n e d  e q u i t y  s e c u r i t i e s "  m e a n s ,  w i t h
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r e s p e c t  to a n y  c l a s s  o f  s e c u r i t i e s  o f  an  o f f e r e e  c o m p a n y ,  the a g g r e g a t e  

n u m b e r  of s h a r e s  or  o t h e r  u n i t s  w h i c h ,  on the d a t e  o f  a t a k e o v e r  bid, 

a r e  b e n e f i c i a l l y  o w n e d  o r  s u b j e c t  to a r i g h t  o f  a c q u i s i t i o n  d i r e c t l y  or 

i n d i r e c t l y  by t h e  o f f e r o r  or an a s s o c i a t e  o f  t h e  o f f e r o r ;

(7) " a s s o c i a t e  o f  t h e  o f f e r o r "  m e a n s

(A) a c o r p o r a t i o n  or o t h e r  o r g a n i z a t i o n  of  w h i c h  the

o f f e r o r  is an  o f f i c e r ,  d i r e c t o r  or p a r t n e r ,  o r  is, d i r e c t l y  or

i n d i r e c t l y ,  the b e n e f i c i a l  o w n e r  o f  1 0  p e r  ce n t  or m o r e  o f  any 

c l a s s  of e q u i t y  s e c u r i t i e s ;

(B) a p e r s o n  w h o  is, d i r e c t l y  or i n d i r e c t l y ,  the b e n e­

f i c i a l  o w n e r  o f  10 p e r  c e n t  or m o r e  o f  a n y  c l a s s  o f  e q u i t y  s e c u r i­

t i e s  o f  t h e  o f f e r o r ;

(C) a t r u s t  or  o t h e r  e s t a t e  in w h i c h  the o f f e r o r  ha3 a

s u b s t a n t i a l  b e n e f i c i a l  i n t e r e s t  o r  as to w h i c h  the o f f e r o r  s e r v e s

a s  t r u s t e e  o r  in a s i m i l a r  f i d u c i a r y  c a p a c i t y ;

(D) a r e l a t i v e  o r  s p o u s e  o f  t h e  o f f e r o r  or a r e l a t i v e  of 

t h e  s p o u s e ,  w h o  h a s  the s a m e  h o m e  as t h e  o f f e r o r ;

(E) a p e r s o n  d i r e c t l y  or i n d i r e c t l y  c o n t r o l l i n g ,  c o n­

t r o l l e d  by, or  u n d e r  c o m m o n  c o n t r o l  w i t h ,  the o f f e r o r ;

(8) " t a k e o v e r  b i d "  m e a n s  a n  o f f e r ,  o t h e r  t h a n  an  e x e m p t

o f f e r ;

(9) " o f f e r "  m e a n s  a n  o f f e r  m a d e  by a n y  p e r s o n  d i r e c t l y  or 

t h r o u g h  a n  a g e n t  b y  a d v e r t i s e m e n t  or a n y  o t h e r  w r i t t e n  or o r a l  c o m­

m u n i c a t i o n  to o f f e r e e s  t o  p u r c h a s e ' t h e  n u m b e r  of s h a r e s  or o t h e r  u n i t s  

o f  a n y  c l a s s  o f  e q u i t y  s e c u r i t y  o f  t h e  o f f e r e e  c o m p a n y  t hat, t o g e t h e r  

w i t h  t h e  o f f e r o r ' s  p r e s e n t l y  o w n e d  s h a r e s ,  w i l l  in the a g g r e g a t e  e x c e e d  

f i v e  p e r  c e n t  o f  t h e  o u t s t a n d i n g  s h a r e s  o f  th a t  class;

(10) " S e c u r i t i e s  E x c h a n g e  Act o f  1 9 34" m e a n s  the f e d e r a l  

s t a t u t e s  o f  t h a t  n a m e  as in e f f e c t  or  s u b s e q u e n t l y  a m e n d e d .  
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Sec. 45. 5 7 • 120. S H O R T  T I T L E .  T h i s  c h a p t e r  m a y  be c i t e d  as the

T a k e o v e r  B i d  D i s c l o s u r e  Act.
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Original sponsor: Commerce Committee Offered: 3 / 2 V 7 6
Referred: Rules

IN THE SENATE BY THE COMMERCE COMMITTEE

CS FOR SENATE BILL NO. ^ 3

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to disclosure requirements in takeover

b i d s ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS *45 is amended by adding a new chapter to read:

CHAPTER 57- TAKEOVER BID DISCLOf ACT.

Sec. *15.57.010. PROVISIONS OF TAKEOVER BIDS. The following pro­

visions apply to every takeover bid:

(1) The period of time within which securities may be ten­

dered by an offeree under a takeover bid shall not be less than 21 days 

nor more than 35 days from the date copies of the takeover bid are first 

published or sent or given to offerees.

drawn by an offeree or his attorney-in-fact by demand in writing on the 

offeror or the depository at any time within 21 days from the date 

copies of the takeover bid are first published or sent or given to 

offerees.

or other units of a class and when a greater number of shares or other 

units is deposited under it than the offeror is bound or willing to take 

up and pay for, the shares or other units taken up by the offeror shall 

be taken up as nearly as may be pro rata, disregarding fractions, 

according to the number of shares or other units deposited.

(*0 When an offeror varies the terms of a takeover bid before 

the expiration of it by increasing the consideration offered, the

(2) Securities deposited under a takeover bid may be wlth-

(3) When a takeover bid is made for less than all the shares
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offeror shall pay the Increased consideration to each offeree whose 

securities are taken up even if they have been taxen up and paid for 

before the variation of the takeover bid.

(5) When a takeover bid is sent by mail to offerees, it shall 

be accompanied by a copy of the statement filed with the department 

under sec. 20 of this chapter.

Sec. *45-57.020. DISCLOSURE. (a) No offeror may make a takeover 

bid unless at least 20 days before it he files with the department and 

with the registered agent of the offeree company a statement containing 

all the Information required by (c) of this section and either

(1) within 10 days following the filing no hearing has been 

ordered by the department or requested by the offeree company; or

(2) a hearing has been ordered within that time and upon the 

hearing the department has adjudicated that the offeror proposed to make 

fair, full and effectl.- disclosure to offerees of all information 

matciial to a decision to accept or reject the ofler.

(b) A hearing shall begin within 20 days of the date of filing of 

the statement and adjudication shall be made within 30 days of the 

filing unless extended by the department for the convenience of the 

parties or protection of the offerees.

(c) The statement to be filed with the department under (a) of 

this section shall include the following Information and the additional 

information that the department may require as necessary in the public 

interest or for the protection of offerees:

(1) the name, address and business experience of the offeror 

and each associate of the offeror;

(2) the terms and conditions of the takeover bid, which shall 

include the applicable provisions of sec. 10 of this chapter;

(3) the source and amount of the funds or other consideration
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used or to be used in maki.ig the takeover bid, and if any part of those 

funds or consideration is represented or is to be represented by funds 

or other consideration borrowed or otherwise obtained for the purpose of 

making the bid, a description of the transaction and the name <f the 

parties to it, except that if a source of funds is a loan made in the 

ordinary course of business by a bank or financial institution cus­

tomarily engaged in the business of making loans, it will be sufficient 

to so state;

(4) plans or proposals that the offeror may have to liquidate 

the offeree company, to sell its assets to or merge it with any other 

person, or to make any other material change in its business or cor­

porate structure;

(5) the number of shares or other units of securities of each 

class presently owned by the offeror and each associate of the offeror;

(6) information as to any contracts, arrangements, or under­

standings with a person with respect to securities of the offeree 

company, Including but not limited to transfer of any of the securities, 

Joint ventures, loan or option arrangements, puts or calls, guaranties 

of loans, guaranties against loss or guaranties of profits, division of 

losses or profits, or the giving or withholding of proxies, naming the 

persons with whom those contracts, arrangements, or understandings have 

been entered into, and giving the details of them;

(7) complete information on the organization and operations 

of the offeror, including without limitation the year of organization, 

form of organization, Jurisdiction in which it is organized, a descrip­

tion of each class of the offeror's capital stock and of its long-term 

debt, financial statements for the current period and for the three most 

recent annual accounting periods, a brief description of the location 

and general character of the principal physical properties of the
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offeror and its subsidiaries, a description of pending legal proceedings 

other than routine litigation to which the offeror or any of its sub­

sidiaries is a party or of which any of their property is the subject, a 

brief description of the business done and projected by the offeror and 

its subsidiaries and the general development of that business over the 

past five years, the names of all directors and executive officers 

together with biographical summaries of each for the preceding five 

years to date, the approximate amount of any material interest, direct 

or indirect, of any of th-. directors or officers in a material trans­

action during the past three years or in a proposed material transaction 

to which the offeror or any of its subsidiaries was or is to be a party, 

and complete information concerning all Inducements to officers and 

directors of the offeree company which are not made available to all 

security holders.

(d) The department may within 10 days of the filing order a hear­

ing to determine whether fair, full and effective disclosure is pro­

posed, if in the opinion of the department cause for a hearing exists. 

The offeree company may within 10 days of the filing request a hearing 

and the department shall upon receipt of the request order a hearing.

(e) All written soliciting material used by the offeror in con­

nection with the takeover bid shall be filed with the department and the 

registered agent of the offeree company not later than three days before 

the time copies of the material are first published or sent or given to 

of f e r e e s .

(f) If, under an arrangement or understanding with the offeror, 

any persons are to be elected or designated as directors of the offeree 

company, otherwise than at a meeting of security holders, and the 

persons so elected or designated will constitute a majority of the 

directors of the offeree company, then, before the time that person
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takes office as a director, the offeror shall file with the department, 

and transmit to all holders of record of securities of the offeree 

company who would be entitled to vote at a meeting for election of 

directors, information substantially equivalent to the information which 

would be required by sec. 14(a) or 14(c) of the Securities Exchange Act 

of 193*1 to be transmitted if the person was a nominee for election as a 

director at a meeting of the security holders.

Sec. 45.57*030. RECOMMENDATIONS TO ACCEPT OR REJECT. A written 

solicitation or recommendation to offerees, other than by the offeror, 

to accept or reject a takeover bid shall be filed with the department 

not later than the time copies of the solicitation or recommendation are 

first published or sent or given to offerees.

Sec. 45.57.0*10. DECEPTIVE PRACTICES. It is unlawful for a person

to make an untrue statement of a material fact or omit to state a
•  -......

material fact necessary in order to make the statements made, in the 

light of the circumstances under which they are made, not misleading, or 

to engage in a fraudulent, deceptive, or manipulative act or practice,

In connection with a takeover bid, or a solicitation of offerees in 

opposition to or in favor of a takeover hid.

Sec. 4 5 .5 7 .0 5 C. INVESTIGATIONS AND SUBPOENAS. (a) The department 

In its discretion may

(1) make public or private investigations ingide or out3lde 

this state as it considers necessary to determine a person has 

violated or is about to violate a provision of this chapter or an order 

under this chapter, or to aid in the enforcement of this chapter or in 

the prescribing of forms under this chapter;

(2) require or permit a person to file a statement in writing 

under oath or otherwise as the department determines, as to all the 

facts and circumstances concerning the matter to be investigated; and
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! (3) publish information concerning a violation of this

2 chapter or an order under this chapter.

3 (b) For the purpose of an investigation or proceeding under this

4 chapter, the department or an officer designated by it may admin i s t e r •

I
5 oaths and affirmations, subpoena witnesses, compel their attendance,

6 take evidence, and require the production of books, papers, correspon­

7 dence, memoranda, agreements, or other documents or records which the

8 department considers relevant or material to the inquiry.

9 Q c )  In case of contumacy by, or refusal to obey a subpoena issued

10
to a person, the superior court, upon application by the department, may

II
issue to the person an order requiring him to appear before the depart­

12
ment, or the officer designated by it, to produce documentary evidence

13
if so ordered or to give evidence touching the matter under investiga­ •

14
tion or in question. Failure to obey the order of the court may bo

ft f t - j r
-fi punished by the court as a contempt of court. 1

» •

17

C\ r
| (d) No person is excused from attending and testifying or from

.. .

producing a document or record before the department, or in obeuience to

18
the subpoena of the department or officer designated by it, or in a

1*7
proceeding Instituted by the department, on the ground that the testi­

20
mony or evidence required of him may tend to incriminate him or subject

21
him to a penalty or forfeiture. However, no individual may be prose­ 1

22

23

24 

2i 

26

27

28 

29

cuted or subjected to a penalty or forfeiture for or on account of a 

transaction, matter, or thing concerning which he is compelled, after 

claiming his privilege against self-incrimination, to testify or produce 

evidence, documentary or otherwise, except that the individual testi­

fying is not exempt from prosecution and punishment for perjury or 

contempt committed in testifylng.JJ

Sec. ^5.57.060. INJUNCTIONS. When it appears to the department 

that a person has engaged or is about to engage in an act or practice in
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violation of a provision of this chapter or an order under this chapter, 

it may bring an action in the superior court to enjoin the acts or 

practices and to enforce compliance with this chapter or order under 

this chapter. ^Jpon a proper showing, the appropriate remedy shall be 

granted^ The court may not require the departm nt to post a bond.

Sec. 45.57.070. CRIMINAL PENALTIES. A person who wilfully vio­

lates a provision of this chapter, upon conviction, is punishable by a 

fine of not jlesB than $100 norj more than $5,000, or by imprisonment for 

n o t fless than 30 days nor]more than three years, or by both. However, 

no person may be imprisoned for the violation of an order if he proves 

t.at he had no knowledge of the order. No indictment or information may 

be returned under this chapter more than two years after the alleged 

violation.

Sec. 45.57.080. CIVIL LIABILITIES, (a) An offeror who (1) makes 

a takeover bid which does not comply with the provisions of this chapter 

or (2) makes a takeover bid by means of an untrue statement of a mate­

rial fact o r an omission to 3tate a material fact necessary In order to 

make the statement made, in the light of the circumstance.:; under which

it was made, not misleading (the offeree not knowing of the untruth or

omission), and who does not sustain the burden of p~oof that he did not 

know, and in the exercise of reasonable care could not have known, of 

the untruth or omission, is liable to any offeree whose 3hares are taken 

up under the takeover bid who may bring civil action (A) t,r recover the 

shares, together with all dividends received, costs and reasonable 

attorney fees, upon the tender of the consideration received from the 

offeror, or (B) for the substantial equivalent in damages if the offeror 

no longer owns the shares.

(b) Every person who materially participates or aids in a takeover 

bid made by an offeror liable under (a) of this section, or who
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d i r e c t l y  o r  i n d i r e c t l y  c o n t r o l s  a n  o f f e r o r  w h o  is l i a b l e ,  is a l s o  l i a b l e  

j o i n t l y  a n d  s e v e r a l l y  w i t h  a n d  t o  t h e  s a m e  e x t e n t  a s  t h e  o f f e r o r  u n l e s s  

t h e  p e r s o n  w h o  s o  p a r t i c i p a t e s ,  a i d s  o r  c o n t r o l s ,  s u s t a i n s  t h e  b u r d e n  of  

p r o o f  t h a t  h e  d i d  n o t  k n o w ,  a n d  i n  t h e  e x e r c i s e  o f  r e a s o n a b l e  c a r e  c o u l d  

n o t  h a v e  k n o w n ,  o f  t h e  e x i s t e n c e  o f  t h e  f a c t s  b y  r e a s o n  o f  w h i c h  t h e  

l i a b i l i t y  i s  a l l e g e d  t o  e x i s t .  T h e r e  s h a l l  be c o n t r i b u t i o n  as i n  c a s e s  

o f  c o n t r a c t  a m o n g  t h e  s e v e r a l  p e r s o n s  l i a b l e .

(c) A  t e n d e r  s p e c i f i e d  i n  t h i s  s e c t i o n  m a y  b e  m a d e  a t  a n y  t i m e  

b e f o r e  e n t r y  o f  J u d g m e n t .

(d) N o  p e r s o n  m a y  b r i n g  a c t i o n  u n d e r  t h i s  s e c t i o n  u n l e s s  b r o u g h t  

w i t h i n  t w o  y e a r s  a f t e r  t h e  t r a n s a c t i o n  u p o n  w h i c h  it i s  b a s e d .  I f  a 

p e r s o n  l i a b l e  u n d e r  t h i s  s e c t i o n  m a k e s  a w r i t t e n  o f f e r ,  b e f o r e  s u i t  is 

b r o u g h t ,  t o  r e t u r n  t h e  s h a r e s  t a k e n  u p  u n d e r  t h e  t a k e o v e r  b i d  c o g e t h e r  

w i t h  a l l  d i v i d e n d s  r e c e i v e d ,  u p o n  t h e  t e n d e r  o f  t h e  c o n s i d e r a t i o n  

r e c e i v e d  f r o m  t h e  o f f e r o r ,  o r  to p a y  d a m a g e s  i f  t h e  o f f e r o r  n o  l o n g e r  

o w n s  t h e  s h a r e s ,  n o  p e r s o n  m a y  m a i n t a i n  a s u i t  u n d e r  t h i s  s e c t i o n  u n l e s s  

h e  r e j e c t e d  t h e  o f f e r  i n  w r i t i n g  w i t h i n  30 d a y s  o f  i t s  r e c e i p t .

(e) A n y  c o n d i t i o n ,  s t i p u l a t i o n  o r  p r o v i s i o n  b i n d i n g  a n  o f f e r e e  t o  

w a i v e  c o m p l i a n c e  w i t h  a p r o v l  )ion o f  t h i s  c h a p t e r  o r  a  r e g u l a t i o n  i s s u e d  

u n d e r  i t  is  v o i d .
J

(f) T h e  r i g h t s  a n d  r e m e d i e s  p r o v i d e d  b y  t h i s  c h a p t e r  s h a l l  be  in  

a d d i t i o n  to  a n y  a n d  a l l  o t h e r  r i g h t s  a n d  r e m e d i e s  t h a t  m a y  e x i s t  at l a w  

o r  i n  e q u i t y .

S e c .  ' 1 5 . 57.090. C O N S E N T  T O  S E R V I C E  O F  P R O C E S S .  A n o n r e s i d e n t  

o f f e r o r ,  e x c e p t  a  f o r e i g n  c o r p o r a t i o n  w h i c h  h a s  c o m p l i e d  w i t h  A S  1 0 . 0 5 . -  

5 9 7  - l O . O 5.696, w h o  m a k e s  a t a k e o v e r  b i d  is c o n s i d e r e d  to  h a v e  a p ­

p o i n t e d  t h e  c o m m i s s i o n e r  o f  c o m m e r c e  a n d  e c o n o m i c  d e v e l o p m e n t  a s  h i s  

a g e n t  u p o n  w h o m  m a y  b e  s e r v e d ,  i n  a n y  m a t t e r  a r i s i n g  u n d e r  t h i s  c h a p t e r ,  

a n y  p r o c e s s ,  n o t i c e ,  o r d e r  o r  d e m a n d  e x c e p t  o n e  i s s u e d  b y  t h e  d e p a r t -
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■  ------------------------------ T --------------

• 1

m e n t .  S e r v i c e  may b e  m ade  o n  t h e  c o m m i s s i o n e r  o r  a n y  o f  h i s  s t a f f  a t

2
h i s  o f f i c e .  He s h a l l  s e n d  i t  b y  r e g i s t e r e d  o r  c e r t i f i e d  m a i l  a d d r e s s e d

3 t o  t h e  o f f e r o r  a t  h i s  l a t e s t  a d d r e s s  o n  f i l e  a n d  k e e p  a  r e c o r d  o f  i t .  A

4
p r o c e s s ,  n o t i c e ,  o r d e r  o r  d e m a n d  i s s u e d  b y  t h e  d e p a r t m e n t  s h a l l  b e

5 s e r v e d  b y  b e i n g  m a i l e d  b y  t h e  c o m m i s s i o n e r  o r  a n y  o f  h i s  s t a f f  b y

6
r e g i s t e r e d  o r  c e r t i f i e d  m a i l  a d d r e s s e d  t o  t h e  o f f e r o r  a t  h i s  l a t e s t

7 a d d r e s s  o n  f i l e .

8 S e c .  * 1 5 . 5 7 . 1 0 0 .  REGULATIONS. T h e  d e p a r t m e n t  may ma ke  a n d  a d o p t

9 r e g u l a t i o n s ,  a n d  a d o p t  f o r m s ,  t h a t  a r e  n e c e s s a r y  o r  d e s i r a b l e  t o  c a r r y

10 o u t  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .

11 S e c .  *15. 57 . 110 . D E F IN IT IO N S .  As u s e d  i n  t h i s  c h a p t e r ,  u n l e s s  t h e

12 c o n t e x t  r e q u i r e s  o t h e r w i s e ,

13 ( 1 )  " d e p a r t m e n t "  m e a n s  t h e  D e p a r t m e n t  o f  C o m m e r c e  and

14 E c o n o m i c  D e v e l o p m e n t ;

15 ( 2 )  " e x e m p t  o f f e r "  m e a n s ,  w i t h  r e s p e c t  t o  a n y  c l a s s  o f  e q u i t y

16 s e c u r i t i e s  o f  t h e  o f f e r e e  c o m p a n y ,

17 ( A )  an I s o l a t e d  o f f e r  t o  p u r c h a s e  e q u i t y  s e c u r i t i e s  f r o m

IH i n d i v i d u a l  s h a r e h o l d e r s  a n d  n o t  m a d e  t o  s h a r e h o l d e r s  g e n e r a l l y ;

19 ( B )  a n  o f f e r  made  b y  a n  i s s u e r  t o  p u r c h a s e  i t s  own

2 0 e q u i t y  s e c u r i t i e s  o r  e q u i t y  s e c u r i t i e s  o f  a  s u b s i d i a r y  a t  l e a s t

21 t w o - t h i r d s  o f  t h e  v o t i n g  s t o c k  o f  w h i c h  i s  o w n e d  b e n e f i c i a l l y  b y

2 2 t h e  i s s u e r ;

23 ( C )  an  o f f e r  t o  p u r c h a s e  e q u i t y  s e c u r i t i e s  t o  b e  e f ­

2 4 f e c t e d  b y  a  r e g i s t e r e d  b r o k e r - d e a l e r  o n  a s t o c k  e x c h a n g e  o r  i n  t h e

25 o v e r - t h e - c o u n t e r  m a r k e t  i f  t h e  b r o k e r  p e r f o r m s  o n l y  t h e  c u s t o m a r y

2 6 b r o k e r ' s  f u n c t i o n ,  a n d  r e c e i v e s  n o  m o r e  t h a n  t h e  c u s t o m a r y  b r o k e r ' s

27 c o m m i s s i o n s ,  a n d  n e i t h e r  t h e  p r i n c i p a l  n o r  t h e  b r o k e r  s o l i c i t s  o r

28 a r r a n g e s  f o r  t h e  s o l i c i t a t i o n  o f  o r d e r s  t o  s e l l  e q u i t y  s e c u r i t i e s

29 o f  t h e  o f f e r e e  c o m p a n y ;
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(D) an  o f f e r  t o  p u r c h a s e  e q u i t y  s e c u r i t i e s  m a d e  to  a l l

h o l d e r s  o f  t h e  s e c u r i t i e s  i f  t h e  n u m b e r  o f  s u c h  h o l d e r s  d o e s  n o t

e x c e e d  1 0 0  a t  t h e  t i m e  o f  t h e  o f f e r ;

(E) a n  o f f e r  w h i c h  t h e  b o a r d  o f  d i r e c t o r s  o f  t h e  o f f e r e e

c o m p a n y  r e c o m m e n d s  to t h e  s e c u r i t y  h o l d e r s  o f  t h e  c o m p a n y  if  t h e  

t e r m s  o f  t h e  o f f e r ,  i n c l u d i n g  a n y  i n d u c e m e n t s  t o  o f f i c e r s  o r  

d i r e c t o r s  w h i c h  a r e  n o t  a v a i l a b l e  t o  a l l  s e c u r i t y  h o l d e r s ,  h a v e  

b e e n  f u r n i s h e d  t o  s e c u r i t y  h o l d e r s ;

(3) " o f f e r e e "  m e a n s  a p e r s o n ,  w h e t h e r  a s e c u r i t y  h o l d e r  o f  

r e c o r d  o r  a b e n e f i c i a l  o w n e r ,  t o  w h o m  a t a k e o v e r  b i d  is m a d e ;

(l|) " o f f e r e e  c o m p a n y "  m e a n s  a  c o r p o r a t i o n  i n c o r p o r a t e d  u n d e r  

t h e  l a w s  o f  A l a s k a  o r  a c o r p o r a t i o n  w h i c h  h a s  i t s  p r i n c i p a l  o f f i c e  a n d  

s u b s t a n t i a l  a s s e t s  l o c a t e d  i n  A l a s k a ,  w h o s e  e q u i t y  s e c u r i t i e s  a r e  t h e  

s u b j e c t  o f  a t a k e o v e r  b i d ;

(5) " o f f e r o r "  m e a n s  a  p e r s o n  w h o  m a k e s  a t a k e o v e r  b i d ,  a n d  

i n c l u d e s  t w o  o r  m o r e  p e r s o n s

(A) w h o s e  t a k e o v e r  b i d s  a r e  m a d e  j o i n t l y  o r  i n  c o n c e r t ,

o r

(B) w h o  i n t e n d  t o  e x e r c i s e  j o i n t l y  o r  i n  c o n c e r t  a n y  

v o t i n g  r i g h t s  a t t a c h i n g  t o  t h e  e q u i t y  s e c u r i t i e s  f o r  w h i c h  a 

t a k e o v e r  b i d  is  m a d e ;

(6) " o f f e r o r ' s  p r e s e n t l y  o w n e d  e q u i t y  s e c u r i t i e s "  m e a n s ,  w i t h  

r e s p e c t  t o  a n y  c l a s s  o f  s e c u r i t i e s  o f  a n  o f f e r e e  c o m p a n y ,  t h e  a g g r e g a t e  

n u m b e r  o f  s h a r e s  o r  o t h e r  u n i t s  w h i c h ,  o n  t h e  d a t e  o f  a t a k e o v e r  b i d ,  

a r e  b e n e f i c i a l l y  o w n e d  o r  s u b j e c t  t o  a  r i g h t  o f  a c q u i s i t i o n  d i r e c t l y  o r  

i n d i r e c t l y  b y  t h e  o f f e r o r  o r  a n  a s s o c i a t e  o f  t h e  o f f e r o r ;

(7) " a s s o c i a t e  o f  t h e  o f f e r o r "  m e a n s

(A) a  c o r p o r a t i o n  o r  o t h e r  o r g a n i z a t i o n  o f  w h i c h  t h e  

o f f e r o r  i s  a n  o f f i c e r ,  d i r e c t o r  o r  p a r t n e r ,  o r  is, d i r e c t l y  o r  

CSSB i|i|3 - 1 0 -



i n d i r e c t l y ,  t h e  b e n e f i c i a l  o w n e r  o f  10  p e r  c e n t  o r  m o r e  o f  a n y  

c l a s s  o f  e q u i t y  s e c u r i t i e s ;

(B) a  p e r s o n  w h o  is, d i r e c t l y  o r  i n d i r e c t l y ,  t h e  b e n e ­

f i c i a l  o w n e r  o f  10 p e r  c e n t  o r  m o r e  o f  a n y  c l a s s  o f  e q u i t y  s e c u r i ­

t i e s  o f  t h e  o f f e r o r ;

(C) a t r u s t  o r  o t h e r  e s t a t e  i n  w h i c h  t h e  o f f e r o r  h a s  a 

s u b s t a n t i a l  b e n e f i c i a l  i n t e r e s t  o r  a s  t o  w h i c h  t h e  o f f e r o r  s e r v e s  

a s  t r u s t e e  o r  i n  a  s i m i l a r  f i d u c i a r y  c a p a c i t y ;

(D) a r e l a t i v e  o r  s p o u s e  o f  t h e  o f f e r o r  o r  a r e l a t i v e  o f  

t h e  s p o u s e ,  w h o  h a s  t h e  s a m e  h o m e  a s  t h e  o f f e r o r ;

(E) a  p e r s o n  d i r e c t l y  o r  i n d i r e c t l y  c o n t r o l l i n g ,  c o n ­

t r o l l e d  b y ,  o r  u n d e r  c o m m o n  c o n t r o l  w i t h ,  t h e  o f f e r o r ;

(8) " t a k e o v e r  b i d "  m e a n s  a n  o f f e r ,  o t h e r  t h a n  a n  e x e m p t

o f f e r ;

(9) " o f f e r "  m e a n s  a n  o f f e r  m a d e  b y  a n y  p e r s o n  d i r e c t l y  o r  

t h r o u g h  a n  a g e n t  b y  a d v e r t i s e m e n t  o r  a n y  o t h e r  w r i t t e n  o r  o r a l  c o m­

m u n i c a t i o n  t o  o f f e r e e s  t o  p u r c h a s e  t h e  n u m b e r  o f  s h a r e s  o r  o t h e r  u n i t s  

o f  a n y  c l a s s  o f  e q u i t y  s e c u r i t y  o f  t h e  o f f e r e e  c o m p a n y  t h a t ,  t o g e t h e r  

w i t h  t h e  o f f e r o r ' s  p r e s e n t l y  o w n e d  s h a r e s ,  w i l l  i n  t h e  a g g r e g a t e  e x c e e d  

f i v e  p e r  c e n t  o f  t h e  o u t s t a n d i n g  s h a r e s  o f  t h a t  c l a s s ;

(10) " S e c u r i t i e s  E x c h a n g e  A c t  o f  193*1" m e a n s  t h e  f e d e r a l  

s t a t u t e s  o f  t h a t  n a m e  a s  i n  e f f e c t  o r  s u b s e q u e n t l y  a m e n d e d .

S e c .  *15.57 -120. S H O R T  T I T L E .  T h i s  c h a p t e r  m a y  b e  c i t e d  a s  t h e  

T a k e o v e r  B i d  D i s c l o s u r e  A c t .
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CSSB W  1S A BILL DESIGNED FOR THE PROTECTION AND BENEFIT OF STOCKHOLDERS 

OF ALASKAN CORPORATIONS OR CORPORATIONS WHICH HAVE THEIR PRINCIPAL OFFICE AND 

SUBSTANTIAL ASSETS IN ALASKA. AS LONG AS MOST STOCKS SELL BELOW THEIR BOOK 

VALUE AND AT LOW EARNINGS MULTIPLES, RAIDING COMPANIES WILL CONTINUE TO MAKE 

TAKE-OVER BIDS FOR OTHER COMPANIES.

THIS BILL PROVIDES THAT NO PERSON CAN MAKE AN OFFER TO GAIN CONTROL OF 

AN ALASKAN CORPORATION BY PURCHASING ITS STOCK WITHOUT COMPLIANCE WITH THE 

TERMS FOR THE STATUTE. THE RAIDING COMPANY WILL BE REQUIRED TO FILE A DIS­

CLOSURE STATEMENT WITH THE DEPARTMENT OF COMMERCE, THE TARGET COMPANY AND THE 

STOCKHOLDERS. INFORMATION REQUIRED TO BE DISCLOSED IS SET FORTH HEREIN BEGINNING 

ON PAGE 2, LINE 22 WITH THE DEPARTMENT OF COMMERCE AUTHORIZED TO REQUIRE FURTHER 

INFORMATION IF IT DEEMS NECESSARY FOR PROTECTION OF THE STOCKHOLDERS. THE BILL 

ESTABLISHES A MINIMUM TIME PERIOD OF 21 DAYS WHICH THE OFFER MUST REMAIN OPEN 

TO STOCKHOLDERS.

THE EFFECT OF THIS BILL IS TO MAKE IT MORE DIFFICULT FOR A RAIDER TO GAIN 

CONTROL OF AN ALASKAN CORPORATION IN WAYS WHICH WOULD BE UNFAIR TO STOCKHOLDERS. 

IRRESPECTIVE OF WHETHER A STOCKHOLDER CHOOSES TO SELL TO THE RAIDER AT A 

PREMIUM PRICE OR HOLD HIS STOCK, HE WILL ACQUIRE THE NECESSARY INFORMATION, UNDER 

THE PROVISIONS OF THIS BILL, WHICH WILL ENABLE HIM TO MAKE HIS C'VN DECISION WITH­

OUT BEING STAMPEDED BY THE RAIDING COMPANY.

SIMILAR STATUTES HAVE BEEN ENACTED BY THE STATES OF COLORADO, HAWAII,

IDAHO, INDIANA, KANSAS, MINNESOTA, NEVADA, OHIO, PENNSYLVANIA, SOUTH DAKOTA,

AWCF VIRGINIA A- ArWiS ,

CONNECTICUT, -DEbAWAftfc, MARYLAND, MASSACHUSETTS, MICHIGAN, NEW JERSEY,

AND TENNESSEE ARE PRESENTLY CONSIDERING THIS LEGISLATION.



PERHAPS THE CONCLUDING PARAGRAPH OF A RECENT ARTICLE IN FORBES MAGAZINE 

ENTITLED "RUTHLESSNESS BY THE RULES" BEST SUMS UP THE NEED FOR THIS BILL AND

I q u o t e:

" THE IMPORTANT THING IS TO TIGHTEN THE RULES —  AND EXTEND THE 

BIDDING PERIOD SO THAT STOCKHOLDERS WON'T BE PANICKED INTO SELLING 

OUT TO ARBITRAGEURS AT THE FIRST OFFER. IF THE STOCKHOLDERS STAY 

COOL AND ARE ABLE TO WAIT, THERE ARE ALMOST CERTAIN TO BE HIGHER 

BIDS."

I URGE THE PASSAGE OF THIS BILL.
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!By ITCue Chyles

CllKCKM.M>:?
Or stalemate?
It looked like certain checkmate for 

Microtlot Inc. whe n  General Calile 
Corp. launched a powerful takeover 
gambit in December, General Calile 
was carefully masterminded hy Mot- 
p m  Stanley & Co. and legal-eaglcd 

hy Joseph Floin, generally recarded 
us the smartest takeover lavvvcr in the 

country.
The offer looked irresistible. The 

slock market was doinu nothing, and 
Miciodot stoik languished around 11. 
General Cable was otierinc SIT a 
share in hard cash. In shrewdest M o r­
gan Stanley fashion, the oiler was de­
signed to put Wall Street s profession- 
at aihitrageuts into the came on G e n­
eral Cable’s side. (The arbitraments 
buy Mivrovlot stoek on the open mar­
ket. hnpinc to tender to General C a­
ble at a lucher price as soon as pos­
sible.! A n d  stockbrokers were to be 
a pait of the stratecv. too: I lies were 
to be ollered I”) cents a share-three 
to four times the tioimal retail c o m­

mission-for every Microdot share 
they were able to persuade customers 
to part with.

T o  keep the arbitrageurs happy, 
Moreau Stanley specified that G e n­
eral Cable would accept every share 
olfered— not just a certain number. In 
such a fight, the arbitrageurs play the 
key role: Once a bin nart of the slock 
is in their hands, the game ts almost 
over. They are interested only in get­

ting out at a profit, and getting out 
as soon as possible. W h o  can take 

'hem out quickly except the acquir­
ing compunv ?

Beautiful Ohio . . ,

There was only one hilvh-.mil it 
m a y  prove to he a fatal InUh for G e n­
eral Cable's sliategv. Miciodot hap­
pens to have large assets in Ohio, 
which has one of the toughest anti­
takeover laws in the Cnion. Coder 
Olno laws, the C.eneral Cable ten­
der olfer lias not vet been appioved 
hv the State Securities Conmnssionei 
So far, therefore, the tender lias not

become effective— though some arbi­
trageurs have already gone into ac­

tion as though it had.
Meanwhile, Microdot's chairman, 

Hudolph Eberstadt Jr., a nepln v ol 
the late Wall Street magnate 1’eidi- 
naml Eberstadt, has been busv mov ­
ing his o w n  pieces about the board. 
H e  has used every gambit in the 
book and some not vet in the book. 
H e  has attacked General Cable's m a n­

agement, questioned Morgan Stan­
ley's motives and last month made a 
novel move that n.av well become a 
defensive classic in the tender game: 
H e  proposed that Ins hoard ni direc­
tors Ik* given the power to liquidate 
Microdot rather than snrrcnder-lh.it 
is. sell the assets, piecemeal il tines- 
s.irv, to other companies Suvli a liqui­

dation could Iiime -it least a
sh.iie, more than half ae.am .is iinitli 
as CfinT.ll Cubic pinpnscs ring. 
Eberstadt savs lie even ton-idiird 
tendering for the ti mleur. In the i nil. 
however, lie del ided .ig.uii't (In' 
move: "General ( able just out vvoitli

24 rORBES. rCBRUARY 1. 1070



it," lie says. “May b e  I should lake 
out an advertisement offerinc $3 a 

share [the stock sells for S 10]; tlut 
would show m y  contempt for them."

Eberstadt has a point. A  ho-hum 

kind of company making wire and 
cahle, General Cahle has had a lack­
luster earnings record. Microdot. a 
diversified maker of industrial sup­

plies, hy contrast, has shown con­
siderable growth. For example, Mi- 
erodot's c o m m o n  hook value hay more 
than trehlcd in the past decade. G e n­
eral Cable’s has increased hy only 
about one-fourth as much. A  take­
over of Microdot would give Cahle 
some badly needed glamour. Fi­
nanced with money borrowed from 
four hanks, including Microdot’s oven 
lead hank, Irving Trust, the takeover 

would he highly leveraged and bring 
quick, substantial gains in earnings 
per share for General Cable.

Defensive fights like the one Micro­
dot is waging are making it more dif­

ficult and costly to take over c o m­
panies that do not want to be taken 
over. In spite of the sick stock market 

last year, according to figures pre­
pared by the Chicago merger con­
sultant W.T. G r i m m  &  Co., there 
were fewer tender offers for publicly 

held companies than in 1974. The 
score: 76 vs. 58. But, as long as most 
stocks sell below hook value and at 
low earnings multiples, the tender 
game will go on. The cost m a y  he 
high, but the potential rewards are 
tremendous.

In fact, the fights arc getting more 
vicious all the time. Raids are being 
mad e  whe n  rival presidents are out 

of the country or even ill.
Consider this tactic, n o w  fairly 

standard: Shortly before closing time 
on a Friday, the tendering coinpanv's 

lawyer appears at the Securities tv Ex­
change C n m misv n with a copy of 
the required Schedule 13D form, 
which includes information about the 
offerer and his intentio is. Avis are 
placed in Tlw Sew  York Times and 
The W a l l Street Journal for publica­
tion Mom!.iv morning. The raid is still 

secret. O n  Monday morning, the t.w- 
get companv receives a copy of the 
131) along w ith newspaper stones an­
nouncing the oiler. The oiler m ay give 
shareholder as few as seven davs tin* 
eluding weekends and holidays' !•* 
consider the oiler.

In (smsivlei.iiion f >r tin' iuleie%!« of 

the alhiil.igi’urs— noh.ulv seem* !•> 
worts uonli about the stockholders 
vvl.t tend'':— investment hanker h.iv'e 
developed a new leclini pie: Follow 

a 1 >w initial hid with a second high- 
er Olie, I he e.ulv .ithitt.igeuts vv h>* 

.1, ted oil the fir! hid thus get a vl el­
ide tew .oil. t’lheie have even been 
suggestions that some .ubiUngeurs

luvc* been given advance information 

on takeovers.)
It is important for the aggressor 

that he strike with great power ;uul 
confidence; lie needs the arbitra­
geurs, and they mast he convinced 
that the raid will succeed. There is 
nothing worse for an arbitrageur than 

to pay a premium over market for 
a stock and then have the tendei offer 
collapse. The arbitrageurs can’t afford 
risk and they can’t aiford delays. As 
one of them puts it, "Five percent 
profit in one week is a 2607 annual 
rate; 57 in a month is only 607." A n d  
there are risks: M a n y  arbitrageurs got 
bloodied last November whe n  they 
bought Austral Oil at 17 to sell to St.

Joe Minerals for stock worth 20. The 
deal was called off, and m a n y  arbi­
trageurs ended up soiling their shares 
for as little as SI 1. Good-bye to m a n y  

months* profits!
Arbitrageurs are nervy, hard-to- 

scare types; some are lawyers w h o  in­
stinctively know if a highly publicized 
lawsuit has any chance of success or 
is just a smoke screen. The best are 
right as often as 19 out of 20 times.
But if they see a deal becoming really , 
tainted, they will not hesitate to 

d u m p  thcii stock on the open market.

A  Quick Kill?

It is also important to strike with 

vigor so that the stockholders w o n’t 
he encouraged to hold out for a high­
er price; every share tendered at a 
low price makes the final acquisition 
that muc h  cheaper. It is also tougher 
for a rival bidder if the first bidder 
already has a good-sized block of 
stock in his pocket.

W h e n  a tender ofler does not sue 
teed at first stroke, the resulting bid­
ding can be vers costly for the bid­

ders. but vers- advantageous for the 
shareholders of the acquired c o m p a­
ny. Take the 1974 takeover of F S B  
Inc. !>v International Nickel. F S B  was 
at 19. 11ico offered $2$ a sh.ue, a luce 
premium. However, F S B  had pre­
viously talked merger v\ itli another 
company, t inted Techn singles i for­
merly Tutted Aircraft'. I T  knew 
that F S B  wa.i worth a good deal more 
than $2S a shore So I T m a d e  a rival 
oiler of 531. In the end, lnc<> topped 
the C T  uttering at 5 11 a sh ire. As a 
ie*n!t of T T x  rival otter. F S B  vto,k- 

holders came out a full -U'f better 
than they otherwise would have, lo­
ro, moreover, seemiM gl.nl to luvy 
won F S B  even at the higher price 
l,i!th itigh the Ju-tne Deportment's 

Aiiiituist Divt'ion i> ii >w pie-ing a 
oat ti force I:.divestiture ot 
I N R  Ihit m  how m.m\ takeovers do 
sio. k!i ildels get this kind ol n pruc 

bieak.'
Mote teventlv. M i-s.i I’etroleimi bid
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Rudolph Eberstadt |r. * clearl* 

outraged at General Cable's a:- 
tempt to take over h:> companv 

Microdot. Cut here Eberstadt i- 
displaving a short memorv : On!, a 

few sears ago he lum-olt tried— 
unsuccessfullv-to mount an un­
friendly tender oner tor a sr.na'! 
company named Tco

■S22 a share for ion;: >1 of A.’1, O.'-
nearlv .*><>? over mirket. But tie' Mesa 
bid .itti.nted other bidders ,e. I M - s , 
dropped out. The b;dd:r.g t : V/’n  
is up to $32 a share, and A/ti s’ k. 

holders vv ill got a led vv ndi
For Mith leasons. m m p a  •' w .!! 

g i to igre.it lengths ! ■ keep ,iW o l .v i ’ ­
ll i‘ irn.is Mel!iiii 1 .v.»;,s, i },,, :• ■ . ,  1 i

II K I’orter  ......... well ,.s < : « ■.
has placed tlie td - >v« r e .....  ! *r
2 "i Ve.iis He del.*!' i rte'.v i :'',V i* 
a touch guv nnag • t> uveii--- I* eh 
his targets ,s(id |so!e!itr,d i:. .'. hi

bidding leivntlv t >r ioii!i >1 ie M  s- 

s .n iii I'oilland C ( », eu bs-- 
|i >1| ol Ills II K IVttl’f ( ■!., F.valls

rooms, rt h b u a r y  i, i97G



"What! M e  m ake an unfriendly tender!"

found himself facing a potential ri­
val bid from Chromalloy American 
Corp. Evans ran into Chroinalloy's 
Chairman Joseph Friedman, w h o  re­
marked that he hoped there would 
be no hard feelings over Chromalloy's 
designs on U.K. Porter’s «|nnrry. Evans 
reply m a d e  it quite clear that there 
would lie considerable haul feelings. 
H e  went on to jxiint out tha (,‘hrorn- 
alloy was heavily in debt while his 
U.K. Porter wasn't, and that this and 
similar comparisons would have to 
be m ade if a fight developed. These 
things get rather bloody, you know," 
Evans told Friedman. Chromalloy 

called oil its proposed merger with 
Missouri Portland, and Porter has ac­
quired 527 of Portland's stock.

l.awvcr David Hal) of Dctn.u & 
Hall, which specializes in tender work, 
claims he knows two cases where raid­
ers maneuvered so they could scotch 
a competing tender Ind. The first was 
when a raider used detectives to un­
cover damaging fin.mci.il (acts about 
its potential rival, and thin warned 
the rival that that material would 
have to be disclosed in the event of 
two competing tenders. Currently, one 

of Hall’s clients has been threatened 
with a tender oiler if it refuses to 
sell a prize division for a iidieulnusly 
low price,

It's quite obvious that this is no 
gentlemanly game, and the success­
ful defender is often at least as ruth­
less as Iris attacker. O ne of the more 
successful defenders in proxy battles 
is Piehard Cheney, 51, executive vice 

president at the big public relations 
firm of Hill & Knowiton. Cheney is 
well known for his successful defenses 
of such companies is Dictaphone and 
Goodrich, but Cbeney lias dropped

The Middle M e n ----
C o w  i.xnoN vi. arbitrage iv almost 
riskless, involving simultaneous buy­
ing and selling. But arbitrage as prac­
ticed in the tender game is far from 

riskless. It involves buying a stock at 
a higher price than it rcccntlv sold, 
if the tender oiler falls through, the 
stock m a y  chop hack and the arbitra­
geur m a y  get clobbered A  few such 
c lobberings and he is out of busi­
ness. The game is only for a few 
tough, experienced men, hut they 
get very rich turning then money over 
every few weeks if they are links. 
The biggest arbitrageur is probably 
Leonard Shenli, <’<h a Vale Law Si hool 
graduate w h o  operates his o w n  firm. 
A m o n g  broke! s, Goldman, Sachs. 
Bache 6 Co., Bear, Stearns are hie.

a few, loo. Only recently he lost a 
client, Garlock Inc., to Colt Indus­
tries, in a surprise attack that Carlin k 
didn’t have t-mc to resist, though oth­

er bidders were interested. Cheney 
helped Goodrich fight 'oil raider Hen 
Heincman of Northwest Industries. H e  

had Coodrich take out full-page ad­
vertisements criticizing the w  ay North­

west was running its o w n  business 
and implying that Heincman would 
lie a very poor doctor for what ailed 
Goodrich. In addition, Coodrich de­
liberately bought a small trucking 
company in order to raise the anti­

trust Issue for Northwest, which at 
that time owned the Chicago &  North 

Western Railway.
Another successful Cheney defense 

involved Dictaphone Corp. against a 
takeover hid from Canada’s Northern 
Electric Co., Ltd. The defense in­
volved publicizing pre-tender trading 
by the wife of Northern Chairman 
John Lobb. Cheney also made sure ev­
ery' Dictaphone employee knew that 
there had been a good deal of firing 

at Northern Electric after Lobb took 
over. TliLs, not surprisingly, got Dicta­
phone’s union riled up. Tlu* union 
saw to it that Connecticut Senator 
Low ell W ’eickcr attacked this ' for­
eign takeover" of a Connecticut c o m­
pany. T he clincher was an antitrust 
charge involving Northern's parent. 
Bell of Canada.

In the end. Northern Electric broke 
oil the attack. Dictaphone vv; s “saved." 
But there is a postscript: M a n­
agement's defense prevented stm k- 
holdvs from selling out at SI2 a 
share; but Dictaphone slink icii-nllv 
sold at 9.

Another veteran lender-deft n<h r is 
Manning Selvage A- Lee ( hainn.tii 
Morris Leo, w  ho goes back to Sew i'll 
A von 's successful defense against raid­
er Louis W'olfsot iu the mid kitties, 
Lee likes to try stopping teudcis be­
fore they arc made. Lee savs ho 
stopped one group of raiding T< vans 
b y  exposine a lie they had told their 

financiers, L.eroliv killing then loan.
One of the most successful deh toes 

was engineered in l()7-l hy (alitor- 
nia-hascd Signal Cos. I bis Sl.B lull,on 
conglomerate was under att.n k by a 
group of inv estors including the Bn-nt- 
mar. interests in Distillers I m p  Sea­
grams Ltd. Signal's m.magemt ut tig- 
tired out that the Biontm.uis Imped 

to sell Signal's Mack Trucks ami (.at- 
rett Corp. and end up owning Signal s 
oil and gas o|serations for Iter Bv 

the tune the raiders bad lO’J ut >ie- 
rial sliK'k, Signal turned atottml and 
sold the oil and gas to Britain's Hut- 

mall Oil and used part of the pro­
ceeds to buy out the would he ian: is.

The Signal vtorv has an h o m e  tvv •: 
Hie oil and gas operations pinvm I
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disappointment to Htirmuli, which in 

clli-et vas driven to the wall hy that 
purchase, Hurmali has been trying un­

successfully to sell the former Signal 
properties ever since, while Signal, 
by contrast, is n ow cash-rich and raid­

er-free.
Hie Goodrich ploy of buying a 

trucking company to block takeover 
by a railroad has been used many 
times. I:i one case, an Iranian tender 
was discouraged because some of coal 

producer 1’ittslon‘s subsidiaries were 
regulated hy the Interstate Commerce 

Commission. G A F  Corp. is purchasing 
a radio station, apparently to make 

it difficult for outsiders to try taking 
it over; U.S. law requires unusually 

close scrutiny of broadcast company 

ownership.
Anaconda Co., under assault from 

T o m  Evans and Crane, used the same 
tactic. It bought the Walworth Co., 
a competitor of Crane. This raised 
probably insuperable antitrust obsta­

cles to a Crane takeover of Anaconda. 
In the end Evans settled for going 

after no more than 5 million shares, 
about :!37- of the company, but lie 
agreed not to buy any more shares 
and not to seek representation on the 
Anaconda board. (Evans-watcliers are 
betting that this stalemate will not 

last indefinitely.)

A  Local Issue

The stakes are huge in these bat­
tles, and, not surprisingly, as last as 
defendeis of the status quo set up 
obstacles to takeovers, the attackers 
find ways around them. For a long 
time it was in vogue to have stag- 
geied elections to the hoards of di­
rectors of companies worried about 
takeover; the aggressor might get most 

of the stock, hut lie still couldn't con­
trol the hoard for many years, Hut 

the takeover fours have found ways 
of forcing resignations from the hoard 
Or of increasing the hoard's size. Or 

of weakening its powers. So manage­
ments have come tip with a new de­
fense. First undertaken by Chicago 
I'lienmatie Tool Co., it involves pro­

tecting minority shareholders by re­
quiring a y»f stockholder vote in favor 
of a iiiei ger-unless the attacker comes 
up with an oiler lor all the outst.iml 
ing stock that meets certain preset 
ri'i|iiiicmciits.

Fieipiently the strongest resistance 
to takcnvcis comes limn eomiuiiiiities 
vvheie nllicvs and plants ol the target 
companies ait- located. F m  tins tea­

sing some state laws against takeover 
ate m uch tonghet than the federal 
laws. "Without the protection of the 
Ohio law, wc'cl he dead now," savs 

Allen Howell, financial assistant to the 
president of Miciodot. " W e  wouldn't 
have had lime to toss np this de­

lsI never see enough 
New York'.'

* f

L

Here I go again. 
New York on business. 

v Fun City. In a cab, in 
\Vj on office, in a meeting, 

i I  never see enough

y

New York. But I finally figured out 
how to stay ahead of the gome.

I stay at The Bilfmore.
I can't think of anything that isn't 

a walk from The Biltmore.
There’s more New York on the 

inside, too.The lobby. Under the 
Clock.The people. My room.
(They don't moke rooms like that 
anymore.)

They hove a great check-out 
system, too. I just drop rhe room key 
off ond leave.They bill me later.

I con't imagine coming all this 
way just to end up in one of those 
forgettable chain hotels.

New York is j 
no place to be r - 

nowhere.

The Bilfmofe
>• 3 3  . j s  l' .1 3 ' ; )

<930 3933 |s Yge'c VaV C.l'l
< 9 3 3  5 7 3  S  t- i^  t » m e  o  9 3 3  9 9 3 0
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Ccl'1 VOe' C S’.VSI j'o n o s e  O" . 0  6' l ino I !•> ■
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frn.se.” The Ohio law provides for 

"full and fair disclosure" before a ten­
der can he made. The state laws m a y  
not hold up, however, since their con­
stitutionality has been challenged on 

grounds that they abridge the Fed­
eral Government’s power to regulate 
interstate commerce. If the state laws 
fall, pressure for tougher federal laws 
will probably follow.

W h o s e  Interest?

W h e n  a management resists a take­

over bid, it never fails to announce: 
"This oiler is not in our stockholders 
best interests." Is this just so much 
cant? In m an y  cases, yes: It m ay not 
previously have bothered the m a n­
agement that its stockholders had be­
come stockholders, or at least it didn't 
bother them sufficiently to do much 

about it.
T o  he suie, takeover types’ are not 

philanthropists. They want assets at a 

discount. Or they want companies on 
the verge of a turnaround where the 
stock price doe., not yet reflect the po­
tential. If they pay $15 for a stock 
that recently sold at $10. it is only 
because they think it will he worth 
$20 or $25 or $30 within a reason­
able amount of time.

For example, T o m  Evans bought 
C F&I Steel in 1909 for a package of 
securities and cash with a market 
value of around SI00 million; in 197 1 
the steel properties earned $35 mil­
lion, a 35'f return. Of course, Evans 
had to wait for the steel business to

BARGAIN FOR DOTH
The tric k  in pricing a cash
tender otter is to come in with
r price that is  enough over
market price to tie good for the
shnieholder. but enough under
book value oi rent company
value to lie good tor the buy­
ing company.

DC K
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pick lip before he did that well, hut 
lie waited with a confidence and a 
sense of control that the ordinary 
shareholder can never have.

From a businessman's point .of 
view— as opposed to that of an inves­
tor— a tender oiler can be a cheap 

wa y  of expanding. Through tenders, 
Tesoro Petroleum recently bought 
control of Commonwealth Oil Refin­

ing for $82 million: Commonwealth's 
properties had a hook value of only 
$300 million and a probable replace­

ment cost of over $S00 million.
If the businessman lias incentives 

that the ordinary investor does not. 
so do the investment bankers.

If General Cable wins Microdot, 
then Morgan Stanley stands to earn 

an $500,000 fee. Tenders are good 
pickings for the banks, too: safe loans 
with fast pay-back. These loans are so 
tempting that N e w  York's Irv ing Trust 
Co. m ay have gotten into a conflict-of- 

interest situation. While doing business 
with Microdot (and receiving regular 
reports on the company), Irving agreed 
to serve as lead bank for General Cahle 
in financing the proposed takeover of 
Microdot. The hank denies there was 
any conflict, but Microdot's Eberstadt 
insists there was and announced lie 
plans to sue Irv ing Trust.

A  Useful Alternative

M e n  like T o m  Evans argue that 
these tender offers play a useful mle 

in keeping the economic system effi­
cient. Even allowing for his obvious 

self-interest, Evans clearly has a 
pnjnt. M a n y  managements are inelli- 
cient, and the country is better olf if 

scarce capital is taken out of their 
hands. Too m a n y  other managements 
treat their stockholders in a cavalier 
fashion, considering them the last and 
the least of the publics they have to 
deal with. Seeing their money mis­
handled ami their iwn iuteiests large­
ly iguoitd, many investors have turned 
away in anger from the stock market. 
Taking them out of depressed stocks 
through tender oilers mav not he the 
idea! w ay to restore their confidence, 
but at least if gives them an alterna­
tive to selling at a distressed price in a 
disinterested market.

An  executive encaged in selling one 
of his company's plants to another 
comp,tin tells this .lory, l'l.ivmllv, the 

Inner twitted the seller. "You know, 
mi a tender 1 could bus sour whole 
company for the puce of this plant. ’ 
The seller wimvd. because he knew 
it w a> tnie.

As long as it is true for lift tails 
hundreds’ of good cvmp.imex. the 
lender game will go on. As long as 

the game thiealens established m a n­
agements, the managements wM! light 
the tenders tooth and nail.

»
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Thomas Mellon I vans, of Crane Co 
and II K. Porter, is oneot the 
country's takeover champions, hut 
even he agrees that some reforms 
are desirable, for example, lie be­
lieves that there should he a 80- 
day "cooling off" period alter a 
takeover bid is utiated instead 
of just eight da.s as at present—  
u only so that the shareholders c an 
have time to ev aluate .ill the bids

The important tiling is to tichn u 
the rules— and extend the bidding pe­
riod so that stoikholdeis W on t be 
panuked into selling out to aibitia- 
geuts at the iiist oiler If the *!otk 
holders stav cool and .ue able t" w.ut. 
there are almost certain In be high­

er bids.
As for the stockholder's real o.t.i- 

ext, it is neither with att.u her nut <\ ith 
victim, lbs interest is in getting tlw 
best possible price fm bi> piopi it\ •

28 fonncs. rrnRUARY i. 107c



M E M O R A N D U M  I N  S U P P O R T  
O F  C O M M I T T E E  S U B S T I T U T E  

F O R  S E N A T E  B I L L  4 4 3 ,
THE  " T A K E - O V E R - B I D  D I S C L O S U R E  A C T "

I. The Statute's Jur isdict ion

Transact ions Covered

The provisions o f  the statute app ly  to a t ake -o v e r  bid far any class o f  equ i ty  securi ty 

o f  an A la ska  corpora t ion .  A " t a k e - o v e r  bid" is def ined in Sect ion 4 5 . 5 7 .  110 ( 8 )  and (9 )  as 

an o f f e r  made "d i r ec t l y  or through an agent by advert isement or  any  other wri t ten o r  o ra l  

communicat ion to (the securi ty holders) to purchase "more  than 5 %  o f  any outstanding class 

o f  the A la ska  corporat ion's equi ty securi t ies .

O n l y  A laska corporat ions and their sharehciders may c la im  the benef i t  o f  this statute. 

Sect ion ^ 5 . 5 7 .  110 (4 )  speci f ies that the statute app l ies  on ly  to an o f f e r  made with respect to 

the equ ity securi t ies o f  a corporat ion which is e i ther  incorporated in this State or wh ich has 

both its pr incipa l o f f i c e  and substantial  assets located in this State .

Transactions Exempted

Even i f  the target o f the take -ove r  bid is an A laska co rpo ra t ion ,  the statute speci f ies 

cer ta in  situations in which the bid may proceed without compl iance with the terms.of the 

statute. The transactions exempted from the statute's coverage are ones in which the hazards 

o f  inequity o r  non-d isc losure *p. a take -ove r  bid are  substant ia l ly reduced.

As stated in Sect ion 4 5 . 5 7 .  110 (9 ) ,  the statute does not app ly  i f less than 5 %  o f  the 

corporat ion's equity securi t ies arc the subject o f  the bid.  The acquisi t ion o f  5 %  o f  a co rpo ra ­

tion's equ ity securi ties typ ica l l y  wi l l  not carry with it the power to contro l  the co rpo ra t ion ,  so 

that the danger o f  exp lo i t a t ion  o f  the Alaska corporat ion and its shareholders is l a rge ly  

e l im ina ted .  To the extent that tendering securi ty holders are in jured in this s i tua t ion ,  their 

remedies in pr ivate  damage act ions provide them r e l i e f .



The other exempt take -ove r  bids are set out  in Sect ic ' 5 . 5 7 . 1 1 0  ( 2 ) .  These 

transactions invo lve  situations in which any transfer o f  contro l  o f  the A laska corporat ion 

would occur  on ly  a f te r  complete  disc losure and in which th' .-ecurity hoi ers are at present 

adequate ly  protected .

Sect ion 4 5 . 5 7 .  110 (2 )  (A )exempts an i so la ted ,  pr ivate o f f e r  to purchase equity 

securi ties f rom indiv idual  securi ty ho'ders .  In those instances where cont ro l  is transferred 

in a pr ivate transaction with a few shareholders to the in ju ry o f  the corpora t ion and its 

remaining shareholders ,  common law and equ itab le  remedies a re  ava i l a b l e  to redress that 

in ju ry .  O n  the other hand, i f  the se l l ing shareholder in such a pr ivate  transaction is 

in jured by the o f fe ro r 's  misrepresentat ion or nondisc losure,  he wi l l  have both common law 

and fede ra l  causes o f  act ion ava i l ab l e  to him.

The exemption provided in Sect ion 4 5 . 5 7 .  110 (2 )  (B) permits an A laska corporat ion 

to make an o f fe r  for its own securi t ies . This sect ion a lso exempts a corporat ion's take -ove r  

bid for the securi ties o f  its A laska subsidiary i f ,  at the time o f  the o f f e r ,  the of feror bene f i ­

c i a l l y  owns two-thirds o f  the subsidiary's vot ing s tock . The A laska corporat ion's f iduciary 

duty to its own securi ty holders provides pro tect ion against any unfairness or nondisclosure 

in connecti on with the o f f e r .  S im i la r l y ,  the A laska  subsidiary's securi ty holders are pro­

tected by the standards to which the o f fe ro r  must con .arm by vi r tue o f its status as an " insider" 

and as the subsidiary's con t ro l l ing s tockho lder .

The exemption in Sect ion 4 5 . 5 7 .  110 (2 )  (C )  permits the purchase o f  the target's 

equity securi ties prov ided that the purchases occur  in ord inary brokerage transactions on a 

stock exchange or in the over-the-counter market without so l i c i t a t ion o f orders to se l l .

2



Because o f  the dynamics o f  the stock market it is very  d i f f i cu l t  to acqui re contro l  o f  a company 

through such ord inary  brokers' transactions. The securi ty  holders in these transactions wcu ld  be 

le f t  to their pr ivate remedies.

If made in compl iance with the terms o f  S e c t i o n  4 5 . 5 7 ,  110 (2 )  (D )  an o f fe r  fo r  the 

sharr s o f  a c lo se ly  he ld Alaska corporat ion is exempted from the statute's cove rage .  The o f fe r  

must be made to a l l  the securi ty holders o f  the target corporat ion and there must not be mere 

than 100  such securi ty ho lders .  When the number o f  securi ty holders is sma l l ,  the opportunities 

for negot ia t i on between the o f f e ro r ,  the target corporat ion and target securi ty holders are  

s ign i f icant ly  improved. Hence ,  the risks o f  nondisc losure are cor respondingly dimin ished.

F i n a l l y ,  under Sect ion 4 5 . 5 7 .  110 (2 )  (E) the statute does not app ly  to offers which are 

recommended to .the securi ty holders by the target A laska corporat ion's board o f di rectors .

Since the target 's board cou ld be charged with responsibi l i ty for making adequate inquiry 

into the business charac ter  o f  the o f fe ro r  and the terms o f  the o f f e r ,  this statute's protec t i ve  

funct ion wou ld  be l a rge ly  dup l ic a t ive  o f  such invest igat ion.  Mo reove r ,  the section spec i f i c a l l y  

requires the terms o f the recommended o f fe r  to be furnished to the securi ty holders and "an y  

inducements to o f f icers  and directors which a. iot made a va i l a b l e  to a l l  securi ty holders" 

to be fu l l y  di sc lc *ed .  The disclosure o f  any inducements to recommend the o f fe r  is designed 

to insure the integr i ty o f  the exempt ion.  To the extent that recommendation o f  the target's 

di recto rs  is consistent with their f iduc ia ry duty to the secui i ty holders ,  those securi ty holders 

are as f u l l y  protected as i f  the statutory procedure were compl ied with.  However ,  i f the 

di recto rs have been o f fe red  inducements to recommend the o f f e r ,  the recommendation may 

be suspect and the disc losure o f  the inducements should a le r t  the securi ty holders to tirot 

poss ib i l i ty .  If the recommendation v io lates the directors'  f iduc ia ry du ty ,  the securi ty holders 

have adequate  common law remedies.

• I
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I I .  The Ope ra t i o n  o f  the Statute 

O n c e  the statute is found to app ly  to a t a k e - o v e r  bid fo r  on A laska corpora t ion ,  the 

statute imposes three requirements .  First,  the o f f e r  must not be un fa i r  or inequi tab le  to the 

securi ty holders ;  second,  the terms o f  the o f f e r  must confo rm to cer ta in provis ions in the 

statute; and th i rd ,  the o f f e r  must contain the prescr ibed disc losures .

The Provisions Gove rn ing  the Terms 
o f  the T o k e -o v e r  Bid._______________

Sec t ion  4 5 . 5 7 . 0 1 0  contains the provis ions wh ich gove rn  the terms o f  every  t a k e -o v e r  

b id for an A la ska  company.  These provis ions are des igned to encourage a rat iona l response 

by the securi ty  holders to the o f f e r  and to assure equa l  t rea tment  among securi ty holders 

accept ing the o f f e r .  Sect ion 4 5 . 5 7 . 0 1 0  ( 1 )  speci f ies the minimum and maximum durat ions 

o f  a t a k e -o v e r  bid fo r  an A laska co rpo ra t ion .  The o f f e r  may not icmain open lo r  less than 

21 days o r  ' nger than 35  days. The minimum durat ion is necessoty to insure that the securi ty 

holders have ample  opportun ity  to consider the o f f e ro r ' s  disc losures in their decis ion to accept  

o r  re jec t  the o f f e r .  This minimum durat ion is necessary since the federa l  law does not spec i f i c a l l y  

set a minimum durat ion for a t ake -o v e r  b id ,  but mere ly  provides that securi ty holders who accept  

the o f f e r  have a r ight to withdraw their securi t ies fo r  seven days a f te r  the commencement o f  

the o f f e r .  C once iv ab ly ,  under fede ra l  law ,  an o f f e r  cou ld  be o f  an even shoiter curation 

than seven days,  prov ided the wi thdrawal rights were  not in f r inged .  Un fo r tuna te ly ,  the m in i­

mum durat ion o f  a t a k e - o v e r  bid under fede ra l  law is in imical  to a rat ional  response to the 

o f f e r ,  promot ing confusion and panic instead. A minimum durat ion o f  21 days for the o f fe r  

imposes no serious burden on the o f f e ro r  and g rea t l y  encouiapes a reasoned response to the o f f e r .
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On the other  hond, the t a k e - o v e r  bid should not be permitted to extend over too long
i

a t ime . Frequent ly ,  the o f f e r  wi l l  genera te  considerab le  uncer ta in ty  in the stock market .
t

This uncertain ty is pa r t icu la r ly  marked when the o f fe i  is fo r  less than a l l  the shares, s ince in 

the event o f  an oversubscr ipt ion, pro ra t ion o f  the securi ties taken up wi l l  occu r .  The 3 5 -d ay  

l imit set out in Sect ion 4 5 . 5 7 . 0 1 0 .  ( 1 )  provides su f f ic ien t  time for the o f f e r  to be fu l l y  dis­

seminated to the securi ty holders and accepted o r  re jec ted  by them.

Secur i ty holders who accept  the o f f e r  but recons ider  should be prov ided with a 

reasonab le  per iod in which to withdraw their shares. Sect ion 4 5 . 5 7 . 0 1 0  (2 )  permits a security 

ho lder  to withdraw the tendered shares within 21 days a fte r the commencement o f  the t ake -ove r  

bid.  This withdrawal per iod is s ign i f icant ly  longer  than the seven -day  per iod provided under 

federa l  l aw .  During a withdrawal per iod as short as that prov ided by federa l  law ,  securi ty 

holders have no genuine opportunity to recons ider their response to the o f f e r .

Sect ion 4 5 . 5 7 . 0 1 0  (3 )  insures the equal t reatment o f  securi ty holders who oversubscr ibe 

an o f f e r  for less than a l l  o f  a class o f  a target corpora t ion 's  equ ity securi t ies .  This sect ion

requires the o f fe ro r  to take up the tendered securi t ies as nea r ly  as possible pro rata acc .rding 

to the number o f securit ies tendered . This sect ion s ign i f i c an t ly  extends and improves the 

protect ion otherwise a f f o rded the securi ty holders by fede ra l  l aw ,  since under federa l  law 

an o f fe ro r  must prorate the oversubscr ipt ion o f  the o f f e r  for less than a l l  o f  a class o f  equity 

securi ties on ly  if the oversubscript ion occurs within ten days o f  the beg inn ing o f  the o f f e r  

or any increase in considerat ion o f fe red to securi ty  holders by the o f f e ro r .  If the ove r ­

subscription occurs later in the o f f e r  or  such increase ,  no p ro ra t ion is required and securi ty 

holders who deposit their securi ties a f te r  the exp i ra t ion o f  such ten day per iod lose the benef i t
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o f  p ro ra f ion .  Since there is no jus t i f icat ion for such a l im ita t ion on the r ight to pro rata 

treatment in an o f f e r  fo r  less than a l l  the equity secur i t ies o f  a c lass ,  Sect ion 4 5 . 5 7 . 0 1 0  (3 )  

requires pro ra t ion o f  an oversubscript ion o f  such an o f f e r ,  regardless o f  when the oversubscr ipt ion 

occurs .

Secur i t y  holders who accept  an o f fe r  should rece ive  any  add it ional  cons iderat ion 

subsequently o f fe red  by the o f fe ro r  fo r  securi ties o f  the same class .  Sect ion 4 5 . 5 7 . 0 1 0  (4 ) 

stipulates that an o f fe ro r  must pay any increased cons iderat ion for the target securi ties to a l l  

o f fe rees ,  even i f  an o f fe ree 's  securi ties were taken up pr ior to the increase in o f fe red cons idera ­

t ion . The reason for this provis ion is to prevent an o f f e ro r  f rom manipulat ing securi ty holders 

by increasing the o f f e r  pr ice afte r taking up the securi t ies deposited in response to the pr ior 

o f f e r .

F i n a l l y ,  in order to insure fu l l  disc losure to o f f e rees Sect ion 4 5 . 5 7 . 0 1 0  (5 )  requires 

that an o f fe r  sent by mail  to the securi ty holders be accompanied by the disc losure statement 

f i l ed  with the Department o f  Commerce .

The Prescribed Disclosures

Besides regula t ing cer tain terms o f  the o f f e r ,  the sla.'nte prescribes a set o f  disclosures 

which the o f fe ro r  must make about i t se l f  and the o f f e r .  These disclosures are a t  the heart o f  

the statute's remcdia1 func t ion .  The disclosures are  designed to make it possible for the 

securi ty holders to understand fu l l y  the consequences o f  their dec is ion to accept  or re ject  

the o f f e r .

Accord ing to Sect ion 4 5 . 5 7 . 0 2 0  (a ) the o f f e r o r  must f i l e  the disc losure statement at 

least 20 days pr ior to the e f f e c t ive  date o f  the t a k e -o v e r  b id .  The disc losure statement must 

be f i l ed  with both the Department o f  Commerce and the target A laska company. During this 

2 0 -day  per iod the company and the Department wi l l  be ab le  *!o examine the disclosure state­

ment to determine whether a hear ing must be he ld on the adequacy o f  the disclosures.



.

The disclosures which the o f fe ro r  must moke are set out in Sect ion 4 5 . 5 7 . 0 2 0  (c )

The disclosures prescribed by Sect ion 4 j . 5 7 . 0 2 0  ( c )  ( l ) - ( 6 )  in large part pa ra l l e l  disclosures 

a l r e ady  required by federa l  law . The A laska statute ca l l s  for these disclosures in order to 

expose them to c r i t ica l  review before the o f f e r  commences.

Sect ion 4 5 . 5 7 . 0 2 0  (c) ( 7 )  requires the o f fe ro r  to prov ide comprehensive information 

about i t se l f .  The o f fe ro r  must state the form o f  its o rgan iza t ion  and the jur isdict ion in which 

it is o rganized ;  describe its f inanc ia l  structure and supply f inanc ia l  statements for the three most 

recent fiscal  year.,; and provide a descr ipt ion o f  the loca t ion and characte r o f  its pr incipal 

physical  properties and the properties o f  its subsidiar ies.  S im i l a r l y ,  the o f fe ro r  must reveal  

any pending legal  proceedings o f  other than a rout ine nature to which it or any o f its 

subsidiaries is a party; discuss the business in which it and its subsidiaries are engaged or in 

which they expect to be engaged; and give an account o f  those business act iv i t ies  for the

most recent f ive years .  F in a l l y ,  the o f fe ro r  must disc lose cer ta in  information about its 

execut ive  o f f icers  and directo rs ,  inc luding the amount o f  their mater ia l interest in any 

materia l t ransaction during the most recent  three years ,  or in any proposed mater ia l 

t ransact ion, to which the o f fe ro r  or  any o f  its subsidiaries were or are to be a par ty .

Securi ty  holders need a l l  o f  this in fo rmat ion .  A security holder 's decis ion 

whether to accept the o f fe r  may depend on information concerning nat on ly  the terms 

o f  the o f f e r  and the of fe ro r 's p lans,  but a lso the business charac ter  o f  the o f f e ro r .  If 

the security holder rejects the o f f e r ,  he may f ind himsel f  in an enterprise con t ro l l ed  by 

the o f f e i o r .  The des irab i l i t y  o f  an investment in such a combined enterprise wi l l  depend 

in part upon the business character  o f  the o f f e r o r .

• I
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Present federa l  statutory lav/ regu la t ing cash take -ove r  bids has no ana logue  for 

Sect ion ^ 5 . 5 7 . 0 2 0  (c)  ( 7 ) .  The federa l  statutes require no d'sclosures about  the o f fe ro r  

i t se l f  so long os the target se* urities are  to be purchased for cash. On the other hand,  i f 

the o f f e ro r  intends to exchange its securi ties for the target company's securi t ies ,  the federa l  

statutes require a wide range o f  disclosures about  the o f fe ro r .  This dichotomy in federa l  law 

is hard to j u s t i f y ,  s ince even in a cash o f f e r ,  securi ty holders who re jec t  the o f f e r  should 

have enough information about the o f fe ro r  to assess the consequences o f  maintaining their 

investment .

Although some federa l  courts have begun to require disclosures about the o f f e ro r ,  the 

acc re t ion o f  federa l  precedent r. slow and incomplete .  The information c a l l ed  for in Sect ion

4 5 . 5 7 . 0 2 0  (c)  ( 7 )  is necessary to protect securi ty holders who re jec t  the o f f e r ,  and this 

statute is the most expedit ious means o f  requir ing an o f f e ro r  to disclose that in fo rmat ion.

I I I .  The Administrat ive Procedure

The Department o f  Commerce is the agency p r inc ipa l l y  charged with the implemen­

tat ion and enforcement o f  this statute. The statute's substantive provisions wi l l  be most 

e f f e c t i v e l y  implemented by administrat ive act ion since the Department wi l l  deve lop  the 

expert ise necessary to respond e f f i c i en t l y  and know ledgeab ly  to the questions arising 

under the provis ions.

The Hearing

A l l  questions about the fairness o f  the t ake -ove r  bid or the adequacy o f  the of fe ro r ' s 

disc losures should be reso lved before the commencement o f  the o f f e r .  O ne  o f  the most 

serious de f ic ienc ies  o f  the federa l  law dea l ing with t ake -ove r  bids is that an of fero r ' s 

misstatements or non-disc losures are exposed during l i t iga t ion ,  but a f te r the commencement 

o f  the o f f e r .  O f t en  the of fero r ' s subsequent disc losure o f  information is too l a te  and dis­

jo in ted to be he lp fu l  to the target securi ty holders .
8



In order  to Insure that the o f fe r  is f a i r ,  that the o f f e r  is-made on substant ia' ly equal 

terms to a l l  securi ty holders and that the disc losures a re  comple te  at the start o f  the o f f e r ,  

a hear ing procedure is establ ished for the reso lu t ion o f  questions on those issues. Sect ion

4 5 . 5 7 . 0 2 0  (a)  (1 )  provides that within 10 days a f t e r  the f i l i ng  o f  the o f fe ro r 's  disclosure 

statement,  the Department is author ized to order a hear ing on questions aris ing from the 

proposed t ake -o v e r  b id .  Section 4 5 . 5 7 . 0 2 0  (d) provides that the Department may order 

the hear ing on its own motion i f  the Department finds that cause fo r  such a hear ing exists. 

The Sect ion a lso  provides that the Department must o rder  the hearing i f  the target Alaska 

company requests it .

If a hear ing is o rdered ,  Sect ion 4 5 . 5 7 . 0 2 0  (b) requires the hear ing to be held within 

20 days a fte r  the f i l ing o f  the o f fe ro r 's  disc losure statement.  This sect ion a lso  requires that 

the Department ad jud ica te  the questions raised at  the hear ing v/ithin 30  days a fte r the f i l ing 

o f  the disclosure statement,  unless ei ther the conven ience  o f  the parties or the protect ion o f  

securi ty holders requires a de lay  o f  the ad jud ic a t i o n .  In o rder  for the o f f e r  to proceed ,  

Sect ion 4 5 . 5 7 . 0 2 0  (a)  (2 ) requires the Depar tment to f ind that the o f fe ro r  has made " f a i r ,  

fu l l  and e f f e c t iv e  disc losure to of ferees o f  a l l  information ma f e r a l  to a decis ion to accept  

o r  re jec t  the o f f e r . "  The Department has the pov/er under Sect ion 4 5 . 5 7 . 0 5 0  (c)  to require 

the o f fe ro r  to disc lose information in add it ion to that speci f icaMy identi f ied in Sect ion

4 5 . 5 7 . 0 2 0  (c ,  ( l ) - ( 7 ) .

The Department has the power under Sect ion 4 5 . 5 7 . 0 5 0  undertake invest igations 

within or outside A laska to determine whether  any person lias v io la ted  or is about to v io la te  

any provis ion o f  the statute. This broad invest igato ry power is e spec ia l l y  important to the 

Department's ad jud ica t ion on the fairness o f  the o f f e r  and the adequacy o f  the of feror 's 

disc losures.
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Section 4 5 . 5 7 . 0 6 0  provides that i f  the Department finds that the terms o f  the o f f e r  

do not comply with the provis ions o f  the statute o r  that the o f fe to r 's  disclosures arc incomplete ,

the D .oartment may en jo in  the t a k e -o v e r  bid.
i

Ru le -Mak ing Power

Both substantial  economies o f  jud ic ia l  and administrat ive resources and more e f f e c t i v e  

protect ion o f  securi ty holders can be ach ieved by proscr ibing o f fens ive pract ices by ru le rather 

than by a ttack ing them in ad jud ica t ive  proceedings.  As the Department bui lds its expert ise 

in the analysis o f  the fairness o f  of fers  and the adequacy o f  the of fe ro r ' s disc losures, it w i l l  

be ab le  to advance the statute ’ s purposes by genera l  rules.  These rules wi l l  benef i t  prospect ive 

of ferors by i l luminat ing the statute's provis ions. Consequent ly ,  the Department is empowered

pursuant to S e c t i on4 5 . 5 7 .  100 " f o  make and adopt such rules and regula t ions, and adopt  such 

forms, as are necessary or desirable to carry out the provis ions oi the sta tu te ."

Fi l ings o f  So l ic i ta t ion Mate r ia ls

The statute requires that cer ta in so l i c i ta t ion  materia ls be f i l ed  with the Department .

Under Sect ion 4 5 . 5 7 . 0 2 0  (e) a l l  wri tten so l ic i t ing mater ia l  used by the o f f e ro r  in connection 

with the t a k e -o v e r  bid must be f i l ed  with the Deportment at least th ee days pr ior to their 

distribution to the securi ty holders .  That sect ion a lso requires the o f f e ro r  to f i l e  its so l ic i ta t ion  

materials with the target A laska company .  Under Sect ion 4 5 . 5 7 . 0 3 0  a written so l i c i t a t i on  or 

recommendation to o f fe rees other than by the o f fe ro r  to accept  or re ject  a t ake -ove r  bid shal l  be 

f i led with the Department" at least s imultaneously with their pub l ica t ion or distr ibution to 

securi ty holders .
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IV.  .Deceptive Practices

Sect ion 4 5 . 5 7 . 0 6 0  sp ec i f i c a l l y  prohibits any person f rom making an untrue statement o f
!i

a materia l  f a c t ,  omitt ing to state a mater ia l  fac t  or  engaging in any f r audu len t ,  decept ive  o f  

manipu la t ive acts or pract ices , in connection with any t a k e -o v e r  bid or  so l i c i t a t ion o f  of fe rees 

to accept  o r  re jec t  the o f f e r .

V .  Crimes and C iv i l  Liabi l i t ies

Sect ion 4 5 . 5 7 . 0 7 0  imposes criminal penalt ies upon any person who w i l l f u l l y  vio la tes  

the statute or  v io lates an order o f  the Department o f  which he has know ledge .  Pursuant to 

Sect ion 4 5 . 5 7 . 0 3 0  an o f fe ro r  may,under  certain ci rcumstances, incur civM l i ab i l i t y  to 

o f fe rees v/hose shares have been taken up.
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