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p r o g r a m

D e a r  G o v e r n o r  Hammond:

S i n c e  w e  i s s u e d  our M a r c h  16, 1976 o p i n i o n  w h i c h  

c o n c l u d e d  that a p r o p o s a l  for the state to e n t e r  a c o n t r a c t  

for e d u c a t i o n a l  s e r v ices w i t h  A l a s k a  M e t h o d i s t  U n i v e r s i t y  

w a s  i m p e r m i s s i b l e  u n d e r  the A l a s k a  C o n s t i t u t i o n ,  c o n s i d e r a b l e  

i n t e r e s t  a n d  d i s c u s s i o n  h a s  b e e n  f o cused on the c o n s t i t u t i o n­

a l i t y  of the s t ate' s t u i t i o n  g r a n t  program, A S  1 4 . 4 0 . 7 7 6 -  

14.40. 8 0 1 .  O f  s p e c i a l  s i g n i f i c a n c e  h a v e  b e e n  two c a r e f u l l y  

w r i t t e n  a n d  r e s e a r c h e d  lega l o p i n i o n s  d i r e c t e d  at that 

p r e c i s e  i s s u e  a nd r e a c h i n g  o p p o s i t e  c o n clusio ns. T h e  

L e g i s l a t i v e  A f f a i r s  A g e n c y  has i s s u e d  an o p i n i o n  to the 

e f f e c t  that the t u i t i o n  g rant p r o g r a m  v i o l a t e s  A r t i c l e  VII, 

S e c t i o n  1 of o u r  co nstitution. On the o t h e r  hand, Cly,

G u e s s  &  Rudd, a p r i v a t e  f i r m  r e p r e s e n t i n g  S h e l d o n  J a c k s o n  

C o l lege, has c o n c l u d e d  that the t u ition g r a n t  p r o g r a m  is 

v a l i d  u n d e r  b o t h  our state c o n s t i t u t i o n  a n d  the F i r s t  

A m e n d m e n t  to the U n i t e d  St ates Constitu tion. Y o u  h a v e  n o w



a s k e d  that w e  p r o v i d e  y o u  w i t h  our o p i n i o n  o n  the matter, 

c o n c u r r e n t l y  a d v i s i n g  the Co.mnissioner of A d m i n i s t r a t i o n  

w h e t h e r  f u r t h e r  p a y m e n t s  of s t a t e  f unds for the t u i t i o n  

g r a n t  p r o g r a m  w o u l d  b e  c o n s i s t e n t  w i t h  our c o n s tituti on.

B A C K G R O U N D

T h e  p r e s e n t  t u i t i o n  g r a n t  p r o g r a m  w a s  e s t a b l i s h e d  

b y  the l e g i s l a t u r e  in 1972 to e q u a l i z e  t u i t i o n  rates p a i d  b y  

s t u d e n t s  a t t e n d i n g  p r i v a t e  p o s t s e c o n d a r y  e d u c a t i o n a l  i n s t i­

tu t i o n s  in the s t a t e  w i t h  t h o s e  r a t e s  p a i d  b y  students at 

the U n i v e r s i t y  of A l a s k a  a n d  sta te c o m m u n i t y  colleges. The 

p r i v a t e  c o l l e g e s ,  as the r e s u l t  of i n c r e a s i n g  costs a n d  

d e c r e a s i n g  e n d o w m e n t s ,  h a d  b e e n  r e q u i r e d  to r a i s e  their 

t u i t i o n  r a t e s  to l e v e l s  a b o v e  those c h a r g e d  b y  the state- 

s u b s i d i z e d  U n i v e r s i t y  o f  Alaska. S t u d e n t s  w e r e  b e c o m i n g  

u n a b l e  or u n w i l l i n g  to p a y  the h i g h e r  charges.-.

T h e  t u i t i o n  g r a n t  p r o g r a m  w a s  d e s i g n e d  to h e l p  

r e v e r s e  or a t  l e a s t  r e d u c e  this i n c r e a s i n g  c o s t / d e c r e a s i n g  

r e v e n u e  t r e n d  b y  m a k i n g  a v a i l a b l e  to e a c h  A l a s k a  r e s i d e n t  

a t t e n d i n g  one o f  the p r i v a t e  c o l l e g e s  in the state a grant 

e q u a l  to the d i f f e r e n c e  betxveen Uie t u i t i o n  r a t e  c h a r g e d  b y  

the p r i v a t e  c o l l e g e  a n d  that c h a r g e d  b y  the s t a t e  i n s t i t u t i o n  

l o c a t e d  in the s a m e  city. B y  e q u a l i z i n g  the t u i t i o n  p a y m e n t s  

in this m a n n e r ,  it w a s  h o p e d  that cost  w o u l d  n o t  b e  a factor 

i n  the s t u d e n t ' s  d e c i s i o n  of w h e t h e r  to a t t e n d  o n e  of the • 

s t a t e ' s  p r i v a t e  o r  p u b l i c  i n s t i t u t i o n s ;  that the d e c i s i o n  of
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w h e r e  to go to c o l l e g e  w o u l d  be m a d e  b a s e d  o n  w h e r e  he 

d e s i r e d  to go, n o t  on w h e r e  he coul d a f f o r d  to go. T h e  

p r o g r a m  has a p p a r e n t l y  b e e n  m o d e r a t e l y  succe s s f u l .  A l a s k a  

M e t h o d i s t  U n i v e r s i t y ,  a l t h o u g h  n o w  c l o s i n g  its doors, h a s  

b e e n  able to o p e r a t e  for the p a s t  s e vera l y e a r s  in the fac e 

of c o n s t a n t  f i n a n c i a l  diffic u l t i e s .  S h e l d o n  J a c k s o n  C o l l e g e  

h a s  r e c e n t l y  e n j o y e d  i n c r e a s i n g  e n r o l l m e n t s  a n d  r e l a t i v e  

f i n a n c i a l  stability, r e c e i v i n g  in e xcess of $ 6 0 0 , 0 0 0  t h r o u g h  

the t u i t i o n  g r a n t  p r o g r a m  i n  the c u r r e n t  s c h o o l  year. T o  

date, these are the o n l y  two e d u c a t i o n a l  i n s t i t u t i o n s  w h i c h  

h a v e  b e n e f i t e d  f r o m  the program.

D I S C U S S I O N

T h e  t u i t i o n  g r a n t  program, like the d i r e c t  loan 

p r o g r a m  d i s c u s s e d  in our e a r l i e r  opinion, m u s t  b e  m e a s u r e d  

b y  two b a s i c  legal, s t a n d a r d s . First, it is n e c e s s a r y  to 

a n a l y z e  w h e t h e r  or n o t  the F e d e r a l  C o n s t i t u t i o n  b a r s  a 

p r o g r a m  of this nature. Second, e v e n  a s s u m i n g  the p r o g r a m  

is v a l i d  f r o m  a f e d e r a l  C o n s t i t u t i o n a l  vi ewpo i n t ,  the A l a s k a  

C o n s t i t u t i o n  m u s t  b e  c o n s i d e r e d  separately, for, as w e  n o t e d  

in our opinion, our c o n s t i t u t i o n  c o n ta ins p a r t i c u l a r  l i m i t a t i o n s  

on a i d  to e d u c a t i o n  b e y o n d  those c o n t a i n e d  in the f e d e r a l  

d o c u m e n t .

In that e a r l i e r  o p i n i o n  w h i c h  c o n c e r n e d  the s tate 

c o n t r a c t i n g  w i t h  A . M . U . , w e  r e v i e w e d  the v a r i o u s  c r i t e r i a  

a p p l i e d  b y  the c o u r t s  i n  d e t e r m i n i n g  w h e t h e r  a p r o g r a m
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v i o l a t e d  f e d e r a l  C o n s t i t u t i o n a l  r e s t r i c t i o n s .  T h e  k e y  

q u e s t i o n  in the analysis._is w h e t h e r  a n  e d u c a t i o n a l  p r o g r a m  

v i o l a t e s  the E s t a b l i s h m e n t  C l a u s e  of t h e  F i r s t  A m e n d m e n t  

b e c a u s e  a g i v e n  e d u c a t i o n a l  i n s t i t u t i o n  of h i g h e r  l e a r n i n g  

is " r e l i g i o u s "  i n  nature. 1/ T h e  b a s i c  c r i t e r i a  for that 

a n a l y s i s  i n c l u d e  w h e t h e r  the i n s t i t u t i o n  i m p o s e s  r e l i g i o u s  

r e s t r i c t i o n s  on a d m i s s i o n s ,  r e q u i r e s  a t t e n d a n c e  at r e l i g i o u s  

a c t i v i t i e s ,  r e q u i r e s  i n s t r u c t i o n  in a n d  a d h e r e n c e  to a 

p a r t i c u l a r  t h e o l o g y  or doctrine, r e q u i r e s  that its p e r s o n n e l  

h a v e  a p a r t i c u l a r  r e l i g i o u s  a f f i l i a t i o n , - a d h eres to a s t a t e d  

s e c t a r i a n  purpose , or is *’nd e r  d i r e c t  c o n t r o l  of a p a r t i c u l a r  

s e c t a r i a n  o r g a n i z a t i o n .  2 U n d e r  the f e d e r a l  C o n s t i t u t i o n ,  

n o t  a l l  s t a t e  a i d  to p r i v a t e  coll e g e s  is barred. O n l y  that 

a i d  w h i c h  g o e s  to i n s t i t u t i o n s  "in w h i c h  r e l i g i o n  is so 

p e r v a s i v e  that a s u b s t a n t i a l  p o r t i o n  of its f u n c tions a re 

s u b s u m e d  i n  the r e l i g i o u s  m i s s i o n "  3/ is b a r r e d  b y  the

1/ T h e  U.S. S u p r e m e  C o u r t  has n o w  r e c o g n i z e d  a s i g n i f i c a n t  
d i s t i n c t i o n  b e t w e e n  c h u r c h - a f f i l i a t e d  i n s t i t u t i o n s  at 
the e l e m e n t a r y - s e c o n d a r y  level a n d  the postsecor.dary 
l e v e l  w h ich , in c e r t a i n  situation s, w i l l  le ad to the 
. concl u s i o n  that s t a t e  a i d  to c h u r c h - r e l a t e d  c o l l e g e s  is 
v a l i d  e v e n  t h o u g h  s i m i l a r  a i d  t:o p a r o c h i a l  e l e m e n t a r y -  
s e c o n d a r y  s c h o o l s  w o u l d  v i o l a t e  the E s t a b l i s h m e n t  
Clause. T i l t o n  v. R i c h a r d s o n ,  403 U.S. 672 (1971),
H u n t  v. M c N a i r ,  413 U.S. 734 (1973).

2/ T i l t o n , s u p r a , H o r a c e  M a n n  L e a g u e  v. B o a r d  of P u b l i c  
W o r k s , 220 A . 2d 51 (Maryland, 1966), a n d  W e i s s  v.
Bruno, 509 P . 2d 973 (1973).

3/ H u n t , s u p r a  a t  743.



E s t a b l i s h m e n t  Clause. S t a t e d  a n o t h e r  way, a r e  the i n s t i t u­

tion's  " o p e r a t i o n s  . . . o r i e n t e d  s i g n i f i c a n t l y  t o w a r d s  

s e c t a r i a n  r a t h e r  t h a n  s e c u l a r  e d u c a t i o n " ?  4/

T h e  m a j o r  b e n e f a c t o r  of the tuition, g r a n t  p r o g r a m ,  

w e r e  it to continue, v/ould b e  S h e l d o n  J a c k s o n  C o l l e g e .

T h e r e  is, of course, an i s s u e  as to the r e l i g i o u s  n a t u r e  of 

t h a t  i nstit u t i o n .  W e  h a v e  r e c e i v e d  c e r t a i n  i n f o r m a t i o n  fr om 

the L e g i s l a t i v e  A f f a i r s  A g e n c y  a n d  Ely, G u e s s  &  Rudd, counsel 

f o r  the College, a b o u t  the o p e r a t i o n s  of t h a t  scho ol. On 

the b a s i s  of those facts, w h i c h  i n  l i g h t  o f  o u r  s u b s e q u e n t  

a n a l y s i s  t h e r e  is n o  r e a s o n  to challenge, w e  w o u l d  b e  able 

to c o n c l u d e  that S h e l d o n  J a c k s o n  is n o t  a n  " i n s t r u m e n t  of 

the c h u r c h  for p u r p o s e s  o f  i n d o c t r i n a t i o n  or p r o s e l y t i z i n g . "  

5/ T h e r e f o r e ,  w e r e  it n o t  for o u r  s u b s e q u e n t . con'.lusion 

t h a t  the t u i t i o n  g r a n t  p r o g r a m  v i o l a t e s  the A l a s k a  C o n s t i t u­

tion, w e  w o u l d  h a v e  l i t t l e  r e l u c t a n c e  in c o n c l u d i n g  t h a t  

s t a t e  a i d  to S h e l d o n  J a c k s o n  or othe r n o n r e l i g i o u s  s c h o o l s  

in the f o x m  of t u i t i o n  g r a n t s  is valid.

However, A l a s k a ' s  c o n s t i t u t i o n  does g o  b e y o n d  the 

f e d e r a l  p r o h i b i t i o n  to r e l i g i o u s  i n s t i t u t i o n s ,  p r o v i d i n g  in

T h e  H o n o r a b l e  J a y  S. H a m m o n d
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4/ Id. at 744.

5/ A m e r i c a n s  U n i t e d  for S e p a r a t i o n  of C h u r c h  a n d  S t a t e  v. 
Bubb, 379 F. Supp. 872, 880 (D. Kansas, 1974). T h i s  
case, d e c i d e d  a f t e r  the T i l t o n /H u n t  d i s t i n c t i o n  b e t w e e n  
s e c o n d a r y  a n d  h i g h e r  e d u c a t i o n  w a s  a c k n o w l e d g e d  b y  the 
S u p r e m e  Court, u p h e l d  in a d e t a i l e d  a n d  c a r e f u l l y  r e a s o n e d  
opinion, the c o n s t i t u t i o n a l i t y  of a K a n s a s  t u i t i o n  grant 
p r o g r a m  q u i t e  s i m i l a r  to o u r  o w n  as it w a s  a p p l i e d  to 
s o m e  19 c h u r c h - r e l a t e d  c o l l e g e s  o p e r a t i n g  i n  the state.



S e c t i o n  1 of A r t i c l e  VII that:

N o  m o n e y  s h a l l  b e  p a i d  f r o m  p u b l i c  funds f o r  the 

d i r e c t  b e n e f i t  o f  a n y  r e l i g i o u s  or o t h e r  p r i v a t e  e d u c a­

ti o n a l  i n s t i t u t i o n .

U n d e r  this c o n s t i t u t i o n a l  p r o v i s i o n ,  the q u e s t i o n  of w h e t h e r  

or n o t  S h e l d o n  J a c k s o n  or a n y  o t h e r  s c h o o l  is " r e l i g i o u s "  is 

b a s i c a l l y  i r r e l e v a n t ,  for e v e n  if it is not, it is c e r t a i n l y  

a p r i v a t e  e d u c a t i o n a l  insti t u t i o n .  T h e  r e l e v a n t  q u e s t i o n  

u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  is w h e t h e r  or n o t  the t u i t i o n  

g r a n t  p r o g r a m  c o n s t i t u t e s  a " d i r e c t  b e n e f i t "  to a p r i v a t e  

school. W e  b e l i e v e  that it does.

T h e r e  a r e  e s s e n t i a l l y  two b a s i c  p o s i t i o n s  o n  the 

i s s u e  o f  w h e n  a n  i n s t i t u t i o n  is b e n e f i t e d  b y  a n  e x p e n d i t u r e  

of p u b l i c  funds. T h e  f i r s t  p o s i tion,  g e n e r a l l y  r e f e r r e d  to 

as the " c h i l d  b e n e f i t  t h e ory" 6/, a p p r o a c h e s  v a r i o u s  state- 

s u p p o r t e d  p r o g r a m s  w h i c h  p r o v i d e  a b e n e f i t  to an i n s t i t u t i o n  

f r o m  t h e  s t a n d p o i n t  of w h e t h e r  the b e n e f i t  is p r i m a r i l y  to 

the i n s t i t u t i o n  o r  to the s t u dents of the i n s t i t u t i o n .  The 

a l t e r n a t i v e  a n a l y s i s  looks b e y o n d  the c h i l d  to d e t e r m i n e  

w h e t h e r  or n o t  the i n s t i t u t i o n  r e c e i v e s  a b e n e f i t  f r o m  the 

s t a t e  p r o g r a m .  7/

6/ See, f or e x a m p l e ,  the U. S. S u p r e m e  C o u r t ' s  o p i n i o n  in 
E v e r s o n  v. B o a r d  of E d u c a t i o n ,  330 U.S. 1, 7 (1947).

7/ See, for e x a m p l e ,  the d i s s e n t i n g  o p i n i o n  o f  f o u r  J u s t i c e s  
in E v e r s o n ,  id.
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T h e  A l a s k a  S u p r e m e  C o u r t  has c o n f r o n t e d  the choice 

b e t w e e n  t h e s e  a l t e r n a t i v e s  directly. In 1961, the Court in 

M a t t h e w s  v. Q u i n t o n , 362 P . 2d 932 (Alaska 1961), r e j e c t e d  

the " c h i l d  b e n e f i t  theo ry," i n q u i r i n g  i n s t e a d  w h e t h e r  or not 

the s t a t e - s u p p o r t e d  p r o g r a m  (in that cas e b u s s i n g  of p a r o chia l 

s c h o o l  stud ents) a l s o  p r o v i d e d  a b e n e f i t  to the p r i v a t e  

school. In h o l d i n g  that the f u r n i s h i n g  of t r a n s p o r t a t i o n  to 

p a r o c h i a l  s c h o o l  s t u d e n t s  at p u b l i c  e x p e n s e  did constitute  

s u c h  a d i r e c t  b e n e f i t  to the school, the A l a s k a  C o u r t  in 

e s s e n c e  a d o p t e d  the d i s s e n t i n g  o p i n i o n  of the U n i t e d  States 

S u p r e m e  C o u r t  d e c i s i o n  in E v e r s o n  v. B o a r d  o f  E d u c a t i o n , 330 

U.S. 1 (1947). In E v e r s o n , the m a j o r i t y  h a d  h e l d  such 

t r a n s p o r t a t i o n  to b e  c o n s i s t e n t  w i t h  the f e d e r a l  Constitution. 

T h e  d i s s e n t e r s  d isagree d, a n d  their v i e w s  w e r e  f o u n d  m o s t  

p e r s u a s i v e  b y  the A l a s k a  S u p r e m e  Court. In h o l d i n g  t r a n s p o r t a­

tion  or s t u d e n t s  a d i r e c t  b e n e f i t  to the i n s t i t u t i o n ,  the 

A l a s k a  C o u r t  stated:

P a y m e n t  of t r a n s p o r t a t i o n  is n o  more, n o r  is it any the 

less e s s e n t i a l  to educat i o n ,  w h e t h e r  r e l i g i o u s  or 

secular, than p a y m e n t  for t u i t i o n s , for teachers' 

s a l a ries, f or b u i l d i n g s ,  e q u i p m e n t  and n e c e s s a r y  

m a t e r i a l s .  3/ (emphasis added)
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8/ E v e r s o n , i d . at 47-49.
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If the A l a s k a  C o u r t  v i e w e d  b u s  t r a n s p o r t a t i o n  as a d i r e c t  

b e n e f i t  to a p r i v a t e  i n s t i t u t i o n ,  it w o u l d  f o l l o w  t h a t  the 

s t a t e ' s  t u i t i o n  g r a n t  pro gram, w h i c h  p r o v i d e s  p a r t i a l  p a y m e n t  

o f  t u i t i o n  to p r i v a t e  i n s t i t u t i o n s ,  w o u l d  b e  a n  e v e n  m o r e  

d i r e c t  b e n e f i t  to the p r i v a t e  school. W h i l e  u n d e r  that 

p r o g r a m ,  the a p p l i c a n t  for the g r a n t  is the s t u d e n t  9/ and 

t he c h e c k  is m a d e  p a y a b l e  to the s t u d e n t  as w e l l  as the 

i n s t i t u t i o n  10/, t h o s e  facts a r e  i n s u f f i c i e n t  to a l t e r  the 

r e s u l t ,  s i n c e  the student, b y  law, is r e q u i r e d  to a p p l y  the 

g r a n t  to hi s t u i t i o n  expenses. 1 1 / As w e  i n d i c a t e d  in our 

e a r l i e r  o p i n i o n  c o n c e r n i n g  A . M . U . , the M a t t h e w s  o p i n i o n  

c o m p e l s  the c o n c l u s i o n  t h a t  " a n y  f i n a n c i a l  a i d  to a p r i v a t e  

i n s t i t u t i o n  s u c h  as AMU, w h e t h e r  p r o v i d e d  d i r e c t l y  o r  as an 

i n c i d e n t a l  e f f e c t  f r o m  a s t u d e n t  b e n e f i t  p r o g r a m ,  w o u l d  

v i o l a t e  S e c t i o n  1, A r t i c l e  V I I  of the C o n s t i t u t i o n . "

A l a s k a  is n o t  a l o n e  in t aking a  " r e s t r i c t i v e  v i e w "  

1 2 / o f  its c o n s t i t u t i o n ' s  p r o s c r i p t i o n  a g a i n s t  a i d  to p r ivate 

e d u c a t i o n a l  inst it u t i o n s .  T h e  h i g h e s t  c o u r t s  of n u m e r o u s  

o t h e r  s t ates h a v e  h e l d  v a r i o u s  s t a t e  p r o g r a m s ,  i n c l u d i n g

9/ A S  1 4 . 4 0 . 7 9 1  a n d  1 4 . 4 0 . 7 9 6

10/ A S  14. 40.786(a)

11/ A S  14.40.77 6(a)

12/ R o b e r t s  v. State, 458 P . 2d 340, 342, N.Y. (1969) .



T h e  H o n o r a b l e  J a y  S. H a m m o n d
M a y  11, 1976
P a g e  N i n e

t u i t i o n  g r a n t s  13/, b u s s i n g  of p a r o c h i a l  s t u dents 14/, 

f u r n i s h i n g  of text b o o k s  for p a r o c h i a l  s t u d e n t s  1_5/, and 

o t h e r  forms of a i d  to p r i v a t e  s c h o o l s  16/ to b e  i n v alid 

u n d e r  s i m i l a r  s tate c o n s t i t u t i o n a l  p r ovisions. M a n y  of 

t h e s e  d e c i s i o n s  w e r e  r e n d e r e d  a f t e r  the A l a s k a  S u preme  

C o u r t ' s  d e c i s i o n  in M a t t h e w s , a n d  woul d, w e  b e l ieve, support 

that C o u r t’s a d h e r e n c e  to its o r i g i n a l  v i e w  of w h a t  constitutes 

a " d i r e c t  b e n e f i t "  u n d e r  A r t i c l e  VII, S e c t i o n  1. U n d e r  that 

view, the t u i t i o n  g r a n t  p r o g r a m  w o u l d  be invalid. 1 7 /

1 3 / R o g e r s  v. Swanson, 219 N . W . 2d 726 (Nebraska, 1974);
W e i s s  v. Bruno, 509 P . 2d 973 (Washington, 1973); 
K l i n g e r  v. H o w l e t t ,  305 N.E. 2d 129 (Illinois, 1973); 
M i l l e r  v. Ayres, 191 S . E . 2 d  261 (Virginia, 1972); 
llartness v. P a t t e r s o n ,  179 S . E . 2 d  907 (South Carolina, 
1971); A l m o n d  v. Day, 89 S . E . 2 d  851 (Virginia, 1955).

1 4 / E p e l d i  v. E n g e l k i n g ,  488 P . 2d 860 (Idaho, 1971);
S p e a r s  v. Honda, 499 P . 2d 130 (Hawaii, 1969); M c V e y  
v. Hawkins, 258 S . W . 2 d  927 (Missouri, 1953); V i s s e r  
v. N o o k s a c k  V a l l e y  S c h o o l  D i s t r i c t  No. 506, 207 P.2.d 
198 (Washington, 1949).

1 5 / G a f f n e y  v. S t a t e  D e p a r t m e n t  of E d u c a t i o n ,  220 N . W . 2d
550 (Nebraska, 1974); D i c k m a n  v. S c h o o l  D i s t r i c t  
No. 62C, O r e g o n  City, 366 P . 2d 533 (Oregon, 1961).

1 6 / S y n o d  of D a k o t a  v. State, 50 N.W. 632 (South Dakota,
1891) ( c o n t r a c t i n g  for services)..

17/ A t  least three of these cases, Spears, supra; Epeldi, 
su p r a ; a n d  D i c k m a n , s u p r a  relied, in part, on the 
A l a s k a  c o u r t ' s  refusal, in M a t t h e w s . to a d o p t  the 
" c h i l d  b e n e f i t "  theory.



W e  r e a l i z e  that our c o n c l u s i o n  is n o t  free from 

debate. It has, for instance, b e e n  a r g u e d  t h a t  the A l a s k a  

S u p r e m e  C o u r t’s a n a l y s i s  of the m e a n i n g  of the A l a s k a  C o n s t i t u t i o n  

in the M a t t h e w s  c a s e  w a s  d i c t a  since the b a s i c  r e s o l u t i o n  of 

the i s s u e  in that case w a s  u n d e r  the terms of the n o  longer 

e x i s t e n t  O r g a n i c  Act. H e a v y  r e l i a n c e  on t h a t  distin c t i o n ,  

h o w e v e r ,  c o u l d  b e  v e r y  m i s l e a d i n g .  T h e  c o u r t  i n  M a t t h e w s  

a p p a r e n t l y  f e l t  that  there w a s  a real i s s u e  of w h e t h e r  a l a w  

a u t h o r i z i n g  b u s s i n g  w h i c h  w a s  i n v a l i d  u n d e r  the O r g a n i c  A c t  

c o u l d  b e  r e v i v e d  t h r o u g h  a n e w  a n d  d i f f e r e n t  s t a t e  c o n s t i t u­

tio n a l  p r o v i s i o n .  A c c o r d i n g l y ,  the court s p e c i f i c a l l y  and 

c o m p r e h e n s i v e l y  i n t e r p r e t e d  A r t i c l e  VII, S e c t i o n  1 of the 

A l a s k a  C o n s t i t u t i o n  a n d  its a n a l y s i s  on this p o i n t  is o b v i o u s l y  

m o r e  s i g n i f i c a n t  t h a n  the o f t e n  c a sual j u d i c i a l  r e m a r k s  

c h a r a c t e r i z e d  as d i c t a . It has a l s o  b e e n  a r g u e d  t h a t  the 

M a t t h e w s  case c a n n o t  b e  r e l i e d  on too h e a v i l y  s i n c e  it was 

d e c i d e d  b y  a t h r e e - j u d g e  court, n o n e  of w h o s e  m e m b e r s  p r e s e n t l y  

s e r v e  on the f i v e - p e r s o n  A l a s k a  S u p r e m e  Court. T h e r e  is, of 

course, a l w a y s  the p o s s i b i l i t y  of a n e w l y  c o n s t i t u t e d  court 

c h a n g i n g  a p r i o r  j u d i c i a l  d e c i s i o n  on a subject. However, 

in this i n s t a n c e  the r e a s o n i n g  of the M a t t h e w s  case h a s  b e e n  

r e i n f o r c e d  b y  d e c i s i o n s  f r o m  o t h e r  states d i s c u s s e d  earlier, 

a n d  w e  b e l i e v e  t h e r e  is l it tle c hance of the c o u r t  c o m p l e t e l y  

r e v e r s i n g  i t s e l f  o n  the issue. W h i l e  our c o u r t  h a s  n o t  b e e n  

h e s i t a n t  to b r e a k  n e w  ground, it does g i v e  c r e d e n c e  to the 

d o c t r i n e  of s t a r e  d e c i s i s  a n d  I t h i n k  w e  m u s t  c o n c l u d e  in
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the a b s e n c e  of i n d i c a t i o n s  to the c o n t r a r y  that  it w i l l  

h o n o r  its e a r l i e r  i n t e r p r e t a t i o n  of the c o n s t i t u t i o n a l  

provision. I n  a n y  event, I f e e l  that this o f f i c e  h a s  an 

o b l i g a t i o n  to i n t e r p r e t  the l a w  as it has b e e n  a n n o u n c e d  by 

the S u p r e m e  Court, at least  u n t i l  tha t C o u r t  c h a n g e s  its 

i n t e r p r e t a t i o n .

It is t h e r e f o r e  our c o n c l u s i o n  that the p r e s e n t  

t u i t i o n  g r a n t  p r o g r a m  is in v i o l a t i o n  of the A l a s k a  C o n s t i­

tution. In r e a c h i n g  that c onclus ion, w e  a r e  n o t  u n m i n d f u l  

o f  the s i g n i f i c a n t  e f f e c t  of the decision. I n d i v i d u a l  

s t u d e n t s  w h o  h a v e  e n r o l l e d  in i n s t i t u t i o n s  d e p e n d e n t  u p o n  

the t u i tion g r a n t  p r o g r a m  rnay f i n d  t h e i r  e d u c a t i o n a l  futures 

m u c h  in jeopardy. T h e  v e r y  e x i s t e n c e  of S h e l d o n  J a c k s o n  

C o l l e g e  m a y  b e  at stake. W e  h a v e  r e a l  h e s i t a n c y  in c r e a t i n g  

s u c h  e n o r m o u s  i m p a c t  t h r o u g h  the s i mple m e a n s  of the i s s u a n c e  

of an o p i n i o n  of this office. Yet, the law r e q u i r e s  that w e  

i ssue legal o p i n i o n s  to state agencies, a n d  if w e  c o n c l u d e  

as w e  h a v e  that p a y m e n t  u n d e r  the t u i t i o n  g r a n t  p r o g r a m  

w o u l d  b e  an u n c o n s t i t u t i o n a l  e x p e n d i t u r e  of s t a t e  funds, w e  

see n o  c h o i c e  b u t  to a d v i s e  the C o m m i s s i o n e r  of A d m i n i s t r a t i o n  

to stop payment.

M i n d f u l  of the c o n s e q u e n c e s  of this opin ion, w e  

c o n t a c t e d  the a t t o r n e y s  for S h e l d o n  J a c k s o n  last  week. I 

a d v i s e d  t h e m  that w e  w e r e  p r e p a r e d  to i s s u e  an o p i n i o n  w h i c h  

w o u l d  e f f e c t i v e l y  t e r m i n a t e  p a y m e n t s  u n d e r  the t u i t i o n  grant
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p r o g r a m s .  I t o l d  t h e m  this so as to p e r m i t  t h e m  the o p p o r t u n i t y  

to m o u n t  a l e g a l  c h a l l e n g e  to our ruling. I h a v e  b e e n  

a d v i s e d  b y  the a t t o r n e y s  for S h e l d o n  J a c k s o n  that w i t h i n  a 

d a y  or two a f t e r  the i s s u a n c e  of our o p i n i o n  they w i l l  go 

i n t o  court h e r e  i n  J u n e a u  s e e k i n g  a d e c l a r a t o r y  j u d g m e n t  

t h a t  the t u i t i o n  g r a n t  p r o g r a m  is c o n s t i t u t i o n a l  a n d  a l s o  

s e e k i n g  a r e s t r a i n i n g  o r d e r  a n d  p r e l i m i n a r y  i n j u n c t i o n  to 

k e e p  the p r o g r a m  i n  o p e r a t i o n  u n t i l  courts h a v e  h a d  an 

o p p o r t u n i t y  to r u l e  u p o n  the q uestion. A t  s u c h  t i m e  as they 

p r e s e n t  a p r o p o s e d  r e s t r a i n i n g  o r d e r  to the court, a j u d g e  

w i l l  h a v e  a n  o p p o r t u n i t y  to m a k e  at least a n  i n i t i a l  a n a l y s i s  

o f  this program. If the j u d g e  b e l i e v e s  that the p l a i n t i f f s  

h a v e  a r e a s o n a b l e  p r o s p e c t  o f  p r e v a i l i n g  on the m e r i t s ,  he 

w i l l  i s s u e  a r e s t r a i n i n g  o r d e r  d i r e c t i n g  the s t a t e  to c o n t i n u e  

p a y m e n t s  u n t i l  this l e g a l  i s s u e  is resolved. If, o n  the 

o t h e r  hand, the j u d g e  c o n c l u d e s  n o t  m e r e l y  th at o u r  o p i n i o n  

is correct, b u t  that the p l a i n t i f f s  h a v e  n o  r e a s o n a b l e  

c h a n c e  of p r o v i n g  it i n c o r r e c t ,  h e  w i l l  r e f u s e  to i s s u e  a 

r e s t r a i n i n g  o r d e r  a n d  n o  f u r t h e r  state funds w i l l  b e  e x p e n d e d  

o n  the program. T h i s  p r o c e d u r e  w i l l  m e a n  that t h e r e  w i l l  b e  

a j u d i c i a l  r e v i e w  of our a c t i o n  d i r e c t i n g  the C o m m i s s i o n e r  

of A d m i n i s t r a t i o n  to t e r m i n a t e  this program. I f r a n k l y  

w e l c o m e  that. I t h i n k  o n  an i s s u e  of this s i g n i f i c a n c e ,  

w h e n  so m a n y  p e o p l e  a r e  i n v o l v e d  a n d  the a m o u n t  of s t a t e  

e x p e n d i t u r e s  is s u b s t a n t i a l ,  that w h i l e  this o f f i c e  s h o u l d  

n o t  h e s i t a t e  to c a r r y  o ut its o b l i g a t i o n s  to i n t e r p r e t  the
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law, it should p e r m i t  a f f e c t e d  p a r t i e s  every o p p o r t u n i t y  to 

r e v i e w  the d e c i s i o n  of this o f f i c e  in the p r o p e r  j u d icial 

forum. W e  i n t e n d  to c o n t i n u e  our efforts in that regard, 

but, p e n d i n g  a j u d i c i a l  order, w e  are i n s t r u c t i n g  the Commis 

s i o n e r  of A d m i n i s t r a t i o n  to t e r m i n a t e  all f i n a n c i a l  p ayme n t s  

u n d e r  the t u i t i o n  g r a n t  p r o g r a m  and to n o t i f y  r e c i p i e n t s  

that n o  f u r t h e r  funds w i l l  be forthcoming.

T h e  H o n o r a b l e  J a y  S. H a m m o n d
M a y  11, 1976
P a g e  T h i r t e e n

Y o u r s  v e r y  truly,

A v r u m  M. Gr oss 
A t t o r n e y  G e n e r a l

{Ronald W. L o r e n s e n  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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