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J a n  V a n  Dort 
Faulkner, Banfield, Doogan,

Gross & Holmes 
Suite 201
311 Franklin Street 
Juneau, A l a s k a  99801

Dear Mr. Van Dort:

T h a n k  you for your comments r e g a r d i n g  the anti-trust bill 
We will p r o bably be w o r k i n g  on H B  k2 some time next week. 
We will cert ainly n o t i f y  y o u  of the meetings.

I would be Interested in o b t a i n i n g  a copy of a report 
me n t i o n e d  in Mr. Ba nfield's l etter of M a r c h  12, 1971, 
"Insuran ce Underw r i t i n g  Under Antitr ust" py Mr. E d w i n  M. 
Zimmerman.

Sincerely,

T erry Gardiner 
R e p r esentative
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T h e  H o n o r a b l e  T e r r y  G a r d i n e r  

Chairman, H o u s e  J u d i c i a r y  C o m m i t t e e  

P o u c h  V, S t a t e  Capitol 

Juneau, A l a s k a  99801

Re: H o u s e  Bill No. 42

Dear Mr. Chairman:

A s  a r e p r e s e n t a t i v e  of the A m e r i c a n  M u t u a l  I n s u rance 

Alliance, I a m  int erested in H o u s e  Bill No. 42, w h i c h  w o u l d  

provide an a n t i - t r u s t  lav. for the State of Alaska. H o u s e

Bill No. 42 appears to b e  identical to Senate Bill No. 5

w h i c h  w a s  identical to H o u s e  Bill 142 w h i c h  was i n t r o d u c e d  

in the p r e v i o u s  legislature. None of these b i l l s  c o n t a i n e d  

an e x e m p t i o n  for the insurance industry w h e n  it w a s  introduced. 

I a m  e n c l o s i n g  a c o p y  of a letter w h i c h  Mr. B a n f i e l d  w r o t e  

to Mr. J a lmar K e r t t u l a  on M a r c h  12, 1971 w h e n  he w a s  the C h a i r­

ma n  of the H ouse C o m m e r c e  Committee. This l etter d e s c r i b e s  

the impact of an e a r l i e r  b i l l  on the insurance i n d u s t r y  and 

e x p l a i n s  w h y  the ind ustry should b e  exempt from the b i l l ' s  

p r o v i s i o n s .

T h e  H o u s e  C o m m e r c e  C o m m i t t e e  w h i c h  c o n s i d e r e d  t h e  b i l l  
r e c o g n i z e d  the p r o b l e m s  that the b i l l  created for the in­

surance  industry and t h e r e f o r e  p r e p a r e d  a s u b s t i t u t e  b i l l  

/hich c o n t a i n e d  the foll owing exemption:

P e rso ns e n g a g e d  in the b u s i n e s s  of in­

surance, to the e xtent  they are r e g u l a t e d

u nder AS 21, are exempt from the p r o v i s i o n s  

of this chapter.

I w o u l d  a p p r e c i a t e  the o p p o r t u n i t y  to d i s c u s s  this 

subject  w i t h  your c o m m i t t e e  w h e n  the bil l comes up for
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consid e r a t i o n .  Please let m e  k n o w  w h e n  w o r k  sessions or 

c o m m i t t e e  h e a ri ngs w i l l  b e  hel d cn H o u s e  Bill No. 42.

V e r y  t r u l y  yours, 

F A U L K N E R  BANFIELD, D O O G A N  & HO LMES

/ /siS . /
By

J V D / a w
i Jan V a n  Dort
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The H o n o r a b l e  J a l m a r  M. K e r t t u l a  
Chairman, C o m m e r c e  C o m m ittee 
H o u s e  of R e p r e s e n t a t i v e s
Juneau, A l a s k a  99801

. . .  . . . . .  . . . . . . . .

D e a r  Mr. Chairman:

Re: H.B. No. 164, A n t i - T r u s t  Bill

I p r e v i o u s l y  w r o t e  to y o u  on F e b ruary 23, as a r e p r e s e n t a­
tive of A m e r i c a n  M u t u a l  I n s u ranc e Alliance, s t at ing I w o u l d  
investigate the i m pact w h i c h  H.B. No. 164 w o u l d  h a v e  on the 
insurance i n d u s t r y  in A l a s k a  and r e p o r t  to you.

C o n g r e s s  has the right to r e g u l a t e  the in surance i n d u s t r y  b y  
ree on of the fact that it is engage d in i nters t a t e  commerce.
In 1945, it p a s s e d  the M c C a r r a n - F e r g u n o n  A c t  (15 U S C A  1 0 1 1 , et 
seq), w h i c h  p r o v i d e s  that the b u s i n e s s  of f n s u r a n c e  shall b e  
subject  to the laws of the several states w h i c h  r e l a t e  to the 
r e g u l a t i o n  and t a x a t i o n  of the industry. It also p r o v i d e d  that 
the S h e r m a n  A n t i - T r u s t  Act, the C l a y t o n  Act, the F e d e r a l  T r a d e  
C o m m i s s i o n  A c t  and the R o b i n s o n - P a t m a n  ArtL-Discrimination A c t  
w o u l d  not apply  to the b u s iness  of insuranc e until June 30, 
.1948, and after that date said Acts shall bo a p p l i c a b l e  to the 
b u s i ness of i n s u rance "to the e xtent that such b u s i n e s s  is not 
re g u lated by state law." Therefore, the states h a v e  the right 
to reg ulate m o n o p o l i e s  and c o m binatio ns in r e s t r a i n t  of t rade 
in the i n s u r a n c e  industry. M a n y  states h a v e  a n t i - t r u s t  s t a­
tutes such as p r o po sed b y  H.B. 164, but N e w  York is the only 
state w h i c h  did not exempt the insurance industry. However, 
w h e n  N e w  Y o r k  did enact such a law on January l f 1970, it 
s p e c i f i c a l l y  e x e mpted the setting of rates t h rough rating 
bureaus. The r eason various states other than N e w  Y o r k  h a v e  
not attempt ed such regula t i o n  is that the I n s u r a n c e  D e p a r t m e n t s  
h a v e  c o m p l e t e  control over discrimination, unfair t r a d e  p r a c­
tices, etc., under the I n s u rance Code. The I n s u r a n c e  D e p a r t­
ments, therefore, have c o n trol insofa r as thc_ care to e x e r c i s e  
it, but t h e y  r e c o gnize that rating b u r e a u s  are an a b s o l u t e  
necessity. There are other p r a c t i c e s  in the i n d u s t r y  w hi ch 
might be said to be c o m binations  in restr aint of trade, such 
as formu l a t i n g  and adhering to standard i n s u r a n c e  policies, 
the c o ntent of w h i c h  are, in turn, u nder the c o n t r o l  of the 
State C o m m i ssioners.  The State C o m m i e s i o n e r s  h a v e  t h e i r  o w n
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a s s o c i a t i o n  to w h i c h  the industry goes for g u i d a n c e  w i t h  
the r e s u l t  that the standard fire insurance p o l i c y  is 
used e v e r y w h e r e  and any d e v i a t i o n s  f r o m  it can be used 
only w i t h  the a p p r o v a l  of the S tate D i r e c t o r  of Insurance.
Y o u  c a n  u n d e r s t a n d  w h a t  a chaotic s i t u a t i o n  w o u l d  be 
created, e s p e c i a l l y  for the consumers, if y o u  h a d  200 
d i f f e r e n t  types of i n s u rance p o l icies in A l a s k a  a n d  h o w  
d i f f i c u l t  it w o u l d  b e  for the D i r e c t o r  to r e g u l a t e  the 
industry.

The r e a s o n  the c o m p a n i e s  use r ati ng b u r e a u s  to r e c o m m e n d  
h o w  m u c h  they s ho uld charge and the State C o m m i s s i o n e r s  
use the same b u r e a u s  to a s c e r t a i n  w h a t  they s h o u l d  a l l o w  
t o  be charged, is b e c a u s e  the .loss e x p e r i e n c e  of all the 
c o m p a n i e s  in an a r e a  e s p e c i a l l y  under  standar d policies,

‘ is m o r e  r e l i a b l e  for rate m a k i n g  t h a n  in divi d u a l  loss • ' vjV;?kiT' 
experience. Therefore, our D i r e c t o r  is a s u b s c r i b e r  to 
and pays to s u pport  the vari ous b u r e a u s  w h i c h  s p e c i a l i z e  
in r a t e  m ak ing for p a r t i c u l a r  purposes. These m u s t  be 
continued, but H.B. N o . 164 w o u l d  p r o h i b i t  such use of, 
r a t i n g  bureaus.

F r o m  the foregoing, I think it is evident that  the 
i n d u s t r y  should be e xempt  from H.B. No. 164 since it is 
c o m p l e t e l y  r e g u lated in the same r e s p e c t s  by the I n s u r a n c e  
Code. If the stat e should decid e to do like' N e w  Y o r k  and 
p r o h i b i t  m o n o p o l i e s  and regulate the i n s u ran ce industry 
under a bill of this type, then it is n e c e s s a r y  to w o r k  
o u t  some specifi c ex empt i o n s  such as has b e e n  done in 
N e w  York. W h e r e a s  N e w  Y o r k  is the state in w h i c h  m o s t  
of the b i g  companies are i n corporated  and it is t he 
i n s u r a n c e  c e n t e r  of the W e s t e r n  Hemisphe re, A l a s k a  i3 
at the opposite end of the s p e c t r u m  and is in no p o s i­
tio n  to c o m p e t e n t l y  regula te the in surance i n d u s t r y  
e x c e p t  t h r o u g h  its D i r e c t o r  of Insurance. Therefore, 
unless the indu stry is exempt fro m the p r o v i s i o n s  of: 
this bill there is a need for s p e c i f i c  a m e n d m e n t s  w h i c h  
can b e  p a t t e r n e d  a fter the r e c e n t  N e w  Y o r k  law. I am 
f u r n i s h i n g  to y o u r  staff and p a r t i c u l a r l y  Mr. Rhode, a 
co p y  of a report m a d e  b y  Mr. E d w i n  M. Zimmerman, of 
Washin gton, D.C., w h o  talked on "Insurance  U n d e r w r i t i n g  
U n d e r  A ntitrust" at a m e e t i n g  of the 1970 M u t u a l  Insur-



C o m m e r c e  C o m m i t t e e  
H o u s e  of R e p r e s e n t a t i v e s  
Re. tf.Bw 164 
M a r c h  12, 1971 
P a g o  T h r e e

a n c e  T e c h n i c a l  C o n f e r e n c e  a t  P hiladelphia, last November. 
It w i l l  g i v e  h i m  some idea of the c o m p l e x i t y  of the 

r s u b j e c t  of t rying to r e g u l a t e  i n s u r a n c e  c o m p a n i e s  under 
limited e xemptions such as are c o n t a i n e d  in the N o w  York. 
Act.

Yours v e r y  truly,

• d \ . c

tl. C. B a n f R s l u

c.c. Mr. C h a r l e s  A. Brow n 
Mr. K e n n e t h  II. Nails
Mr. F. 0. S a o t a u g h  ' [
Mr. W. W. Frits 

N C B  tic
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T h e  n c n c r o b l e  F i l e  I'radner 
S p e a k e r  of the h o u s e  • /
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n eau, A l a s k a  991:11

B e a r  H r. S p e a k e r  .•

P u r s u a n t  to the U n i f o r m  P ules of the L e g i s l a t u r e  f I nr-i 
t r a u s r d t t i n e  a b i l l  to p r o h i b i t  m o n o p o l i e s  a n d  c o m b i n a t i o n s  
in r e s t r a i n t  cf t r a d e .

M o r  t h a n  f o r t y  s t a t e s  have, a l r e a d y  e n a c t e d  anti trust 
log is.la tier:. C o n s e q u e n t l y , w e  h a v e  h a d  t h e  b e n e f i t  of 
r e v i e w i n g  a l a r g o  a n d  d i v e r s e  b o d y  of s t a t e  a n t i t r u s t  
lav; i n  p r e p a r i n g  t h i s  bill. I n  a d d i tion, a n t i t r u s t  b i l l s  
have b o o n  i n t r o d u c e d  in the*. A l a s k a  L o g i c Iatu.ru rw.julurly 
f o r  s e v e r a l  year:;. T h e  a t t a c h e d  b i l l  rcc.sa.nr; m a n y  of the 
p r o v i n i o n o  o f  t h e s e  e a r l i e r  b i l l s  b u t  a l s o  a t t e m p t s  t o  
i m p r o v e  u p o n  t h o s e  p r o v i s i o n s  w h i c h  w e r e  w e a k  o r  d e f i c i e n t ,  
auti adds p r o v i s i o n s  w h i c h  arc l a c k i n g  in e a r l i e r  bills,

T he s u b s t a n t i v e  p r o v i s i o n s  of this b i l l  f o l l o w  c l o s e l y  the 
l a n g u a g e  of the c o r r e s p o n d i n g  f e d e r a l  law. T h e  a d v a n t a g e  
to usi ng l a n g u a g e  c l o s e l y  p a r a l l e l i n g  t h e  f e d e r a l  anti**" 
t r u s t  lavs is that a  largo b o d y  o f  c a s e  l a w  i n t e r p r e t i n g  
t h i s  l a n g u a g e  is a l r e a d y  in e x i s t e n c e .

S E C T I O N - B Y - E E C r c C M  A N A L Y S I S

S e c t i o n  10 p r o h i b i t s  c o m b i n a t i o n s  ar.d c o n s p i r a c i e s  in 
r e s t r a i n t  of trade. For e x a m p l e , this p r o h i b i t s  p r i c e  
f ixin g a g r e e m e n t s , a g r e e m e n t s  b e t w e e n  c o m p e t i t o r s  to 
a l l o c a t e  M a r k e t s ,  e x c l u s i v e  d e a l i n g  c o n t r a c t s ,  t y i n g  
a r r a u g m e n t s , and g r o u p  b o y c otts, to n a m e  b u t  a few.

S e c t i o n  20 p r o h i b i t s  m o n o p o l i e s  an d a t t e m p t s  t o  m o n o p o l i z e .
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S e c t i o n  30 p r o h i b i t s  a g r e e m e n t s  a n d  c o n d i t i o n s  w h i c h  w o u l d  
h a v e  the e f f e c t  of liv'd tine a p u r c h a s e r  o r  lor. s u e  f r o m  u s i n g  
p r o d u c t s  of the s e l l e r  or l e s s o r’s c o n r o t i t o r . It:apples of 
tills niglxt i n c l u d e  or e l u s i v e  d e a l i n g  i ■•ranqnontK e n d  tyin g 
a r r angemen ts. This w i l l  a t  tinier, o v e r l a p  w i t h  s e c t i o n  10, 
b u t  it a l s o  c o v e r s  s i t u a t i o n s  w h i c h  w o u l d  n o t  b e  r e a c h e d  
by  s e c t i o n  10 (such as w h o r e  n o  a g r e e m e n t  e x i s t s ) .

S e c t i o n  4 0 n ^ p b i b i t s  unfair/C^mg^Ttition a n d  dfttoptr? 
p r a c t i c e / ,  T h i s  p r o v i s io r/ p r  ol>ibitjrsmany o f / t h e  acts' 
proscril/:d nbovX, b u t  a loo soise w h i c h N n i g h t / n o t  b o  covered; 
for cxaiijnlc. , prich^ discj/Jjr.ination a n d  b y  o n e
inuividuCivi firm.

S e c t i o n  50 n a K o s  u n l a w f u l  m e r g e r s  w h i c h  s u b s t a n t i a l l y  
lesson  c o m p e t i t i o n  o r  to id to c r e a t e  a n o n o p o l y .  It 
a p p l i e s  to a c o u i c i t i o n s  b y  p r i v a t e  i n d i v i d u a l s  as w e l l  as 
a c q u i s i t i o n s  by c o r p o r a t i o n s .  The c o u r t  is a u t h o r i s e d  to 
o r d e r  d i v e s t i t u r e  in such ea ses i f  t h a t  is n e c e s s a r y  to 
e l i m i n a t e  the i n j u r i o u s  effect.

S e c t i o n  CO p r o s c r i b e s  i n t e r l o c k i n g  d i r e c t o r a t e s  a n d  o t h e r  
arranqMonfcn of a s i m i l a r  nature, T h e  a t t o r n e y  g e n e r a l  is 
g i v e n  a u t h o r i t y  to b r i n g  a n  a c t i o n  to t e r m i n a t e  t h e  i n t e r­
lo c k i n g  relationship..

Section. 70 p r o v i d e s  the cur.tovary exempt.1 onr. f o r  l a b o r  
unions, a g r i c u l t u r a l  o r g a n i s a t i o n s , and c o m m e r c i a l  f i sher- 
iac--n. In addition, e x e m p t i o n s  are p r o v i d e d  f o r  b a n k  h o l d i n g  
c o m p a n i e s  o r g a n i s e d  u n d e r  7.S G S . 05.230 a n d  f o r  o r g a n i s a t i o n s  
e s t a b l i s h e d  u n d e r  the C o o p e r a t i v e  C o r p o r a t i o n  Act, A S  10.15.

S e c t i o n  .100 m a k e s  a n y  c o n t r a c t  or a g r e e m e n t  m a d e  in •
v i o l a t i o n  of this c h a p t e r  v o i d a b l e  b y  e i t h e r  p a r t y ,  b u t  
a l low s the c o u r t  the l a t i t u d e  to p r e v e n t  u n j u s t i f i e d  g a i n  
b y  a g u i l t y  party.

S e c t i o n  110 p r o v i d e s  t h a t  persons, s u f f e r i n g  i n j u r y  a s  a
r e s u l t  of a v i o l a t i o n  (including tie state, a  city, borough,
o r  o t h e r  g o v e r n m e n t  entity) m a y  u u c  f o r  t r e b l e  dnr.aoc-n, an 
injunction, or both.

S e c t i o n  120 m a k e s  i t  a m i s d e m e a n o r  p u n i s h a b l e  b v  a f i n e  
a n d  .imprisonment n o t  e x c e e d i n g  cue y e a r  to r e s t r a i n  trade 
(auction 10), m o n o p o l i z e  or a t t e m p t  to m o n o p o l i z e  (section 
20), o r  m a k e  a g r e e m e n t s  o r  c o n d i t i o n s  of s a l e  n o t  to deal 
w i t h  c o m p e t i t o r s  (ocation 30).
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S e c t i o n  1 30 a u t h o r i s e s  the a t t o r n e y  g e n e r a l  to b r i n g  an 
injunctive; action, o v e n  if the S t a t e  is n o t  a n  i n j u r e d  
p a r t y  (for v;hich cane; the a t t o r n e y  g e n e r a l  w o u l d  b e  
a u t h o r i s e d  to Kiaintain a n  i n j u n c t i v e  a c t i o n  u n d e r  s e c t i o n  
110). Thus, tiie a t t o r n e y  g e n e r a l  m i g h t  s e e k  a n  i n j u n c t i o n  
i n  c o m b i n a t i o n  w i t h  a n  a c t i o n  c h a r g i n g  a  c r i m i n a l  violat i o n .

S e cti on 140 s t a t e s  t h a t  a c t i o n s  u n d e r  t h i s  c h a p t e r  n u c t  b e  
b r o u g h t  i n  the s u p e r i o r  court.

S e c t i o n  150 a c k n o w l e d g e s  t h e  use of c o n s e n t  j u d g m e n t s  a n d  
e s t a b l i s h e s  r u l e s  f or entry' of sue)) j u d g m e n t s  .in court.
1't a l l o w s  any i n t e r e s t e d  p a r t y  to file o b j e c t i o n s  t o  the 
c o n s e n t  j u d g m e n t  o r  d e c r e e  duri ng a GO-cl ay p e r i o d  after  
w h i c h  it is f i l e d  a n d  p r o v i d e s  for « h e a r i n g  on the 
o b j e c t i o n s .

S e c t i o n  160 p e r m i t s  a final j u d g m e n t  i n  an a c t i o n  b r o u g h t  
by the S t a t e  to b o  u s e e  as p r i m  f a c i e  e v i d e n c e  in any 
s u b s e q u e n t  a c t i o n  b r o u g h t  b y  the State, o r  o t h e r  party.
2\ c o n s e n t  j u d g m e n t  o r  dee < •; r.tay n o t  b e  u s e d  in this 
fashion.

Suction 170 e s t a b l i s h e s  a. f o u r - y e a r  s t a t u t e  of l i m i t a t i o n  
wit); a t o l l i n g  of the s t a t u t e  c n c o  an a c t i o n  is c o m m e n c e d  
b y  the a t t o r n e y  g e n eral.

Se c t i o n  200 g i v e s  t h e  a t t o r n e y  g e n e r a l  the p o w e r  to cornel 
p r o d u c t i o n  of d o o u r c n t a  o r  t e s t i m o n y  c u r i n g  i n v e s t i g a t i o n  
for p o s s i b l e  a n t i t r u s t  v i o l a t i o n s  and p r i o r  to cormiiencouifcn t 
of any a c t i o n  in court.

S e c t i o n  210 e s t a b l i s h e s  s p e c i f i c  g u i d e l i n e s  for the c o n t e n t s  
of the d e m a n d  a n d  m e t h o d  of s e r v i n g  the d e m a n d  u p o n  a p e r s o n , 
w h e r e  the m a t e r i a l  d e m a n d e d  is d o c u m e n t a r y  evide n c e *  It 
provides t h a t  n o  d e m a n d  u tiy s e e k  m a t e r i a l  v/hich is p r i v i­
leged nor m y  it b e  u n r e a s o n a b l e .  S u b s e c t i o n  (e) forbids 
d i s c l o s u r e  of the d o c u m e n t a r y  e v i d e n c e  to a n y o n e  o t h e r  than 
a n  a u t h o r i s e d  s t a t e  e m p l o y e e  w i t h o u t  the p e r m i s s i o n  of 
the p e r s o n  w h o  p r o d u c e d  the m a t e rial. F inally, it is 
m a d e  a m i s d e m e a n o r  t o  d i s o b e y  or d e l i b e r a t e l y  t h w a r t  the 
demand? h o w e v e r ,  if t h e  d e m a n d  is i m p r o p e r , the p e r s o n  
on w h o m  .it ir. s e r v e d  is a u t h o r i z e d  to o b t a i n  a c o u r t  o r d e r  
p r o t e c t i n g  h i m  f r o m  c ompliance.
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Bet 'on 220 is s u b s t a n t i a l l y  i d e n t i c a l  to s e c t i o n  210, 
b u t  < rlo w i t h  t h e  proceuurefi for c o m p e l l i n g  t e s t i m o n y .
I t  p r o v i d e s  that w h e n  a w i t n e s s  d e c l i n e n  to g i v e  t e s t i m o n y  
o n  the g r o u n d s  of self-incrim.inat2.on, lie m a y  be g i v e n  
"transaction:;I immunity*' a n d  then coinpolleu to testify.

S e c t i o n  300 c o n t a i n s  d e f i n i t i o n s  for t h e  t e r m s  “a s s e t ,“
°documentary evidence,'1 and ‘'trade a n d  c o r r e v c e .
*D o c u m e n t a r y  evidence*’ is d e f i n e d  to c o v o j : all p o s s i b l e  
forms b u s i n e s s  r e c o r d s  .might to he,

sunyjvrc/»•*% MM* I .MW* *■

A r t i c l e  1 c o n t a i n s  t h e  s u b s t a n t i v e  p r o v i s i o n s .  It 
p r o h i b i t s  r e s t r a i n t s  o i: trade, m o n o p o l i e s  a n d  a t t e m p t s  tc 
m o n o p o l i s e ,  a g r e e m e n t s  n o t  to d e a l  vrith e*.. m o o t  i t e r s , unfair 
c o m p e t i t i o n  nisi h o c c p t i v o  p r a c t i c e s , m e r g e r s  w h i c h  s u b s t a n -  
tin 1.1 y l e s s e n  c o m p e t i t i o n  or tend to m o n o p o l y  o r  i n t e r­
locking directorate.***. I t  a l s o  e x e m p t a  cor t a i n  o r g a n i z a t i o n  
f r o m  coverage.

Articles 2 oi the biI3. c o n t a i n s  the provisions} o n  e n f o r c e -  
laent. A n y  p e r r o n  i n j u r e d  by a v i o l a t i o n  o f  thfc a c t  m a y  
b r i n g  a civil a c t i o n  ior t r e b l e  tlauagcn, or a n  a c t i o n  to 
e n j o i n  t h e  u n l a w f u l  practice, o r  o n  a c t i o n  for both. This 
r e m e d y  iu a v c i i a b l o  t o  the d t a t a , &. city, b o r ough, or 
o t h e r  g o v e r n m e n t  entity, a tv w e l l  as a i d  p r i v a t e  pc-racns.
In addition, a n y  c o n t r a c t  n u d e  in v i o l a t i o n  o£ the. a n t i­
tru s t  l a w  in v o i d a b l e  by e ither p arty.

V i o l a t i o n s  of the p r o v i s i o n s  p r o h i b i t i n g  c o m b i n a t i o n s  its 
r e s t r a i n t  of trade, m o n o p o l i e s  a n d  a t t e m p t s  to monopolize?, 
a n d  t r a n s a c t i o n s  a n d  ayreenontjj n o t  to u a o  or d e a l  in 
c o m m o d i t i e s  or s e r v i c e s  c o n s t i t u t e  a m i s d e m e a n o r  p u n i s h­
able  by a fine, i m p r i s o n m e n t  n o t  e x c e e d i n g  o n e  year, or 
both. It in d e s i r a b l e  that these v i o l a t i o n s  c o n s t i t u t e  
ft i.'iisaemc.anor s i n c e  t h a t  p e n a l t y  vi.ll nc» could; provj.ee a 
strong d e t e r r e n t  to those w h o  r.ighh othe.rvittc e n g e  - in 
such u n l a w f u l  a c t i v i t i e s . Fur the r m o r e ,  there in no 
q u e s t i o n  of u n f a i r l y  c r i m i n a l i s i n g  the l e g i t i m a t e  a c t i­
vit i e s  or b u s i n o u r m e n  since: these v i o l a t i o n s  a r e  c u r i o u s l y  
h a r m f u l  to tho p u b l i c  rov.l q u i t e  on a l l y  u n w o r n  too*,*. an ouch 
b y  the b u s i n e s s  c o m m u n i t y . O n  t h e  o t h e r  harm, v i o l a t i o n s  
of tl.cr.o p r o v i s i o n s  p r o h i b i t i n g  nr. f a i r  ccvtpctifci.o?; and 
d e c e p t i v e  practices , m e r g e r s  w h i c h  lesrt.n c o m p e t i t i o n ,  
and i n t e r l o c k i n g  o i r u c  tore ten, a r c  n o t  r.'-ndc c r i m i n a l  acts
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since th ey po3ci a loo n s e r i o u s  t h r e a t  to the p u b l i c  e n d  
r.*.uy bo m o r e  d i f f i c u l t  for the b u s i n e s s m a n  to und«rstnru.l. 
F u r t h e r m o r e , in thor.o i n s t a n c e s  w h e r e  •violation o f  t h e s o  
pr o v i s i o n s  is b l a t a n t  a n d  s e r i o u s l y  i n j u r i o u s  to the 
public, .it r a y  a l s o  c o n s t i t u t e  a v i o l a t i o n  o f  those pro*' 
v i s i o n s  p r o h i b i t i n g  r e s t r a i n t s  of trade- a n d  -monopolies 
o r  be covt-rcc by the U n f a i r  T r c d o  P r a c t i c e s  a n d  Cor.str.or 
P r o t e c t i o n  Act, AL> <35.50.

A r t i c l e  3 of the b i l l  g r a n t s  t o  th e a t t o r n e y  g e n e r a l  the 
pov/or to c o m p e l  p r o d u c t i o n  o f  d o c u m e n t s  a n d  t e s t i m o n y  
p r i o r  to f i ling an a c t i o n  in court. S e v e r a l  s t a t e s  h a v o  
e n a c t e d  s i milar p r ovisio ns. T h e  f e de ral g o v e r n m e n t  a l s o
h a s  s i m i l a r  powers t o  c o m p e l  p r o d u c t i o n  o f  d o c u m e n t s  ______
bu t  ir; n o t  a u t h o r i s e d  to c omoel t e s t i m o n y .-— TrjrTTTVixzeyn 
o f  this n a t u r e  is d e s i r a b l e  b e c a u s e  d e t e c t i o n  o f  v i o l a t i o n s  
o f  the a n t i t r u s t  lav;s is of to:*, a d i f f i c u l t  r.’.a ttor r e q u i r i n g  
r e v i e w  of numerous b u s i n e s s  t r a n s a c t i o n s  w h i c h  have, 
o c c u r r e d  over a n  e x t e n d e d  p e r i o d  ox t i m e »

T h e  t heor y b e h i n d  A r t i c l e  3 is to p r o v i d e  the a t t o r n e y  
g e n e r a l  vi**h tha p o w e r  net n e e d , b u t  a l s o  to p r o v i d e  
d e t a i l e d  p r o c edure 1 c o n t r o l s  w h i c h  v:ill p r o v o n t  u n f a i r  
azid a r b i t r a r y  a c t i o n  by til? a t t o r n e y  g e n e ral. S e c t i o n  
210 of the b i l l  p r e s c r i b e s  the c o n t e n t s  o f  a c o n a n d  a n d  
e s t a b l i s h e s  limitr. on the b r e a d t h  a n d  scope, of the 
demand. S e c t i o n  210(f) g r a n t s  to a n y  pernor, u p o n  whom, 
a d e m a n d  has bao.n s e r v e d  the r i g h t  to p e t i t i o n  the c o u r t  
for relief from a n y  d e m a n d  if it e x c e e d s  the s t a t u t o r y  
stand a r d s  and als o g i v e s  t h a t  p a r s o n  thy r i g h t  t o  o b t a i n  
a  c o u r t  o r d e r  c o m m a n d i n g  the a t t o r n e y  g e n e r a l  to p e r f o r m  
a n y  d u t y  i m p osed  u p o n  h i m  by A r t i c l e  3.

S i n c e r e l y ,

J a y  t i. H a m m o n d  
G overnor
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JM | ^ n x X A  <̂--v̂ . pAJZje^U^^?^!^

(3 f i ^ A ^ J L ^  ~  u ^ jS<aX x jl^

JtW yiu r.Ri^(jAa oJ t x ljJ j- j sU-*-B-el

To- ifc?^<H<5r /fo b s-

^  J T / i a ^ L v  kĵ a XSk
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