


Re: A c t  R e l a t i n g  to the A b a t e m e n t  of N u i s a n c e s

P u rpose a n d  E f f e c t  of Bill
Suics to e n j o i n  p o l l u t i o n  have been taking place for h u n­

dreds of y e a r s ( c o n t r a r y  to the p o p u l a r  belief that the S i e r r a  Club 
dobied up the i d e a ) . P r i o r  t m o d e r n  e n v i r o n m e n t a l  and p o l l u t i o n  
statutes t he c l a s s i c  g a r d e n  Va xety case was one to abate a 
"nuisance" in the c o u r t s  of equity. In order facilita te the g r o w­
ing n u mber of suits as p o p u l a t i o n  and industria l g r o w t h  c l a shed 
the courts e v o l v e d  a d i s t i n c t i o n  b e tween "public nuisances" and 
"private n uisances."

T h e  s o - c a l l e d  "priv ate nuisance" is c l a s s i c l y  d e f i n e d  
as "an i n t e r f e r e n c e  w i t h  the use and e n j o y m e n t  of land." Prosser, 
L a w  of Torts p. 611.

M e m o  to T e r r y  G a r d i n e r  and Bill P a r k e r

"So long as the i n t e r f e r e n c e  is s ubst antial and u n r e a s o n­
able, and such as w o u l d  be o f f e nsiv e or in conv e n i e n t  to the 
normal person, v i r t u a l l y  any d i s t u r b a n c e  of the e n j o y m e n t  
of the p r o p e r t y  m a y  a m o u n t  to a nuisan ce." Supra, p. 613.

"No b etter d e f i n i t i o n  of a public n u i s a n c e  has been s u g g e s­
ted than that of an act or o m i s s i o n  'which o b s t ru cts or causes i n c o n­
ven i e n c e  o r  d a m a g e  to the public in the e x e rcise of rights c o m m o n  ■ 
to all H er M a j e s t y ' s  s ubjects.'" Prosser, supra p. 605. The term 
c o m p r e h e n d s  a m i s c e l l a n e o u s  q r o u p  of acts or o m i s si ons w h i c h  i n t e rfere 
w i t h  the interests of: the community, or the c o m f o r t  or c o n v e n i e n c e  
of the g e ne ral public.

To be c o n s i d e r e d  oublic, the nuisance m u s t  affect an i n t e r e s t  
common to the g e n eral public, r ather than p e c u l i a r  to one individual, 
or  several. Thus, w h i l e  the m e r e  p o l l u t i o n  of a stream i n c o n v e n i e n c i n g  
propert y o w n e r s  along the s t r e a m  w o u l d  be a p r i v a t e  nuisance, the 
nuisance would become p u b l i c  if fish began to die from the pollution.

In the latter s i t u at ion the courts have long held t h a t  a 
p r iva te i n d i vidual can n o t _ a b ate such a p u b l ic n u i san ce u n l e s s  his 
d a m a g e is xn some way to be d i s t i n g u i shed f rom that _sustaine~cT~by 
other m e m b e r s - of the g e n e r a l  p u b l i c . The e f f e c t  of this bill, if 
p a s s e d  into law, w o u l d  be to g r a n t  standing to any m e m b e r  of the 
public a f f e c t e d  by the p o l l u t i o n  to abate that p o l l u t i o n  a fter the 
individual went t h rough the specified drill.

Need For the B i l l
A. 3 m a l l _ P i c t u r e - r i g h t  now the Dept, of Lav; initia tes 

actions at the r e q u e s t  of DEC. As you might suspect the r e q uests 
for action cover s i t u a t i o n s  such as cesspools  o v e r f l o w i n g  into 
a creek as well as the big cases such as the G a l b r a i t h  Lake oilspill.
As a p r a c t i c a l  m a t t e r  the D O L - C i v i l  Section is swamped w i t h  the big 
cases. Result: the small public nuisance p o l l u t i o n  cases are p r i o r­
itized to the b o t t o m  of a big list. DEC requests for a ction in small 
cases i nvariably  is i n i t i a t e d  by a citizen complei.it. P r i o r i t i z a t i o n  
often leaves an o u t r a g e d  citizenry, disg udted with  red tape, w i t h  
no remedy and w o r s e  no a n s w e r  to the p r o b l e m  he co mpla i n e d  of.



B. Big P i c t u r e - e v e r y  day R e serve M i n i n g  dumps 60,000 tons 
of a s b estos like fibers into L a k e  Superior near Duluth. 40% of 
D u l u t h  d r i n k s  b o t t l e d  water. A  study of the h i s t o r y  of the R e ser ve 
case r e veals  that  this "public nuis ance" has b e e n  su ch for years, 
y e t  for some r e a s o n  in the p a s t  the p ublic body r e s p o n s i b l e  f o r  
p r o t e c t i n g  the p u b l i c  i n t e r e s t  in p u b l i c  n u i s a n c e s  w o u l d  not force 
a s e t t l e m e n t  w i t h  R e s e r v e  for cleaner, h e a l t h i e r  water. Ha N o w  the 
eq u it ies in b a l a n c e  are staggering. Its simply a m a t t e r  of b a l a n c i n g  
the interests in the h e a l t h  of t housands v e r s u s  the i n t e r e s t  in e m­
plo y i n g  thousands. H a d  M i n n e s o t t a  a law on the b o o k s  s u c h  as this 
ye a r s  a g o  w h e n  the R e s e r v e  h e a l t h  h azard became apparent, the p o l itics 
of the times c o u l d  have b e e n  c h e c k e d  b y  a c i t i z e n  suit r e s u l t i n g  
in the p r o b l e m  b e i n g  d e a l t  w i t h  in 1946 when s o l u t i o n s  w e r e  w o r k a b l e  
r a t h e r  in 1976 w h e n  no s o l u t i o n  is e q u i t a b l e  for the p u b l i c  interest.

C o m m i t t e e  T e s t i m o n y
F o r  the sponsor, Bill Parker, Doug Pope t e s t i f i e d  e s s e n t i a l l y  

the same as the above m a t e rial. C o m m i s s i o n e r  M u e l l e r  t e s t i f i e d  
that DEC a p p r o v e d  of the bill. W i l l  Condc#, DOL, a p p r o v e d  a letter 
f r o m  the A G ’s th; s t a t e d  no o p p o s i t i o n  to c o n c e p t  or form.

Q u e s t i o n s  to F i e l d
A. Is this a n o t h e r  n o n - p r o b l e m ?  There's no t e l l i n g  h e w  

m a n y  small c ases have b e e n  p r i o r i t i z e d  to the b o t t o m  of the list, 
b u t  I saw seve ral in 3 m o n t h s  time in Fairbanks. The b i g g e r  cases 
are m o r e  o b vious and fc * the m o s t  p a r t  have been d e a l t  w i t h  v e r y  
w e l l  by the AG. T h e r e  h a v e  b e e n  abuses though, m o s t  n o t a b l y  in 
r e c e n t  y e a r s  the C o l l i e r  C h e m i c a l  d e s t r u c t i o n  of w a t e r  s u p p l i e s  in 
Kenai. A l t h o u g h  there m a y  have been p o l i t i c s  in the G a l r a i t h  Lake 
cases, it's important to note ha how this o v e r l a p s  w i t h  the a n s w e r  
to the next question.

B. Does this o p e n  the door  to the e n v i r o n m e n t a l  g r o u p s  from 
the states to barge in? No, e m p h a t i c a l l y  no. It's i m p o r t a n t  to 
r e m e m b e r  that b e f o r e  an i n d i v i d u a l  can p r o c e e d  he m u s t  be part of 
the g e ner al pp public s u s t a i n i n g  damage. That p u t s  the standing 
qu e s t i o n  right w h e r e  it should b e — w i t h  the court. This  bill 
m e r e l y  e l i m i n a t e s  the p u b l i c - p r i v a t e  d i s t i n c t i o n  w h e n  the r i g h t  
d r i l l  is followed. A p e r s o n  still has to show t hathe is part of
the p u b l i c  being damaged. R e t u r n i n g  to the G a l b r a i t h  Lake situation, 
the court w o u l d  i n quire  w h e t h e r  any piainfciffxxs p u b l i c  d a m a g e  is 
alleged. In short, it's a r g u a b l e  that only the S t a t e  can still 
p r o c e e d  in an area so r emote that there is no d e f i n a b l e  public.
M o r e  clear would be an e x a m p l e  of pollution  in D i l l i n g h a m .  If the 
D i l l i n g h a m  p u b l i c  is damaged, then it m u s t  be a m e m b e r  of the 
D i l l i n g h a m  p u b l i c  b e f o r e  s t a n d i n g  is granted.

C. Does this i n t e r f e r e  w i t h  the boroughs? No. Read the bill,
it forces the person to c o n t a c t  the DEC or "the local a u t h o r i t y
vested  w i t h  p o l l u t i o n  c o n t r o l  powers."

D. Will this bill r e s u l t  in increased l i t i g a t i o n ?  Only if
DEC is not doing its job. Comm. M u e l l e r  agreed that in r egard to the
little c ases that this m i g h t  p r o v i d e  them w i t h  a m o r e  satis f y i n g  
relief. R i g h t  now DEC c o u l d n ' t  let the citizen g e t  in the action 
even if they w a n t e d  h i m  to, w h i c h  they wou ld p r e f e r  in some of the 
s m a ller cases.



E. W h o  c o u l d  file an a c t i o n  after the a p p r o p r i a t e  steps are ti..ken? 
"Person" is d e f i n e d  in title 46 so b r o a d l y  that it c o u l d  include 
an individual, a p a r t n e r s h i p  or corporation, or a n y  m u n i c i p a l  or 
g o v e r n m e n t  body.

F. Does this m e a n  that DE C w i l l  have to file suits w h e n  
they w o u l d  o t h e r w i s e  settle a p o l l u t i o n  probl e m ?  No. A b a t e  means 
to e ith er put an end to or to d e c r e a s e  in amount or degree. If 
DEC resp onds to the d e m a n d  that  they are settling the p r o b l e m  
t h r ough a v enues short of l itigatio n then the s p irit of the bill
is c o m plied  with.

G. Do any o ther states have a law like this? A t  least one- 
Wisconsin.

H. W h o  w o u l d  o b j e c t  to a bi ll such as this? B u s i n e s s  or 
indust rial c o n cerns w h o  m a k e  or save cap ital b y  p o l l u t i n g  r ather 
than c o m p l y i n g v  W h e n  a lot of m o n e y  is at s take p r i v a t e  interests 
can be lobbi ed a g a i n s t  p u b lic o f f i c i a l s  who m u s t  m a k e  the d e t e r m i n a  
tion w h e t h e r  to p r o c e e d  w i t h  a plan to abate an i n f r i n g e m e n t  on the 
pu b l i c  interest. This bill d e m o c r a t i z e s  that d e c i s i o n  m a k i n g  p r o­
cess. A n o t h e r  or.e of the m a n y  ideas from the boys w h o  b r o u g h t  you 
open government.
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I n t r o d u c e d :  2 / 1 7 / 7 6  
R e f e r r e d :  J u d i c i a r y

1 IN T H E  H O U S E  B Y  P A R K E R

2 H O U S E  B I L L  NO. 833

3 I N  T H E  L E G I S L A T U R E  OP T H E  S T A T E  O P  A L A S K A

4 N I N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A B I L L

6 F o r  a n  Act e n t i t l e d : "An A c t  r e l a t i n g  to t h e  a b a t e m e n t  o f  n u i s a n c e s . "

7 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OP T H E  S T A T E  OP ALASKA:

B * S e c t i o n  1. AS 4 6 . 0 3 . 7 6 0 ( e )  is a m e n d e d  to read:

9 (e) N o t h i n g  in t hi s  s e c t i o n  a f f e c t s  a n  i n d i v i d u a l ' s  r i g h t  to r e­

10

I I

c o v e r  d a m a g e s  or to o b t a i n  i n j u n c t i v e  r e l i e f  u n d e r  sec. 870(c) o f  this 

ch a p t e r ,  o t h e r  a p p l i c a b l e  s t a t u t e s  or the c o m m o n  law.

12
* Sec. 2. AS 4 6 . 0 3 . 8 7 0 ( a )  is a m e n d e d  to read:

13
(a) E x c e p t  as s p e c i f i e d  i n  secs. 822 - 828 of thi s  c h a p t e r ,  the

14
ba s e s  fo r p r o c e e d i n g s  or a c t i o n s  r e s u l t i n g  fro m  v i o l a t i o n s  of t his

15
c h a p t e r  or a r e g u l a t i o n  p r o m u l g a t e d  u n d e r  this c h a p t e r  i n u r e  s o l e l y  to

16
an d  a r e  fo r  the b e n e f i t  of th e  state, an d  ar e not i n t e n d e d  to in any wa y

17
c r e a t e  new, or e n l a r g e  e x i s t i n g  r i g h t s  of p e r s o n s  or g r o u p s  of p e r s o n s

IB
in the s t a t e  e x c e p t  as p r o v i d e d  in (c) o f  this section.

19
* Sec. 3. AS 4 6 . 0 3 . 8 7 0 ( c )  is a m e n d e d  to read:

20
(c) T h i s  c h a p t e r  d o e s  not e s t o p  the state, p e r s o n s  or p o l i t i c a l

21
s u b d i v i s i o n s  of the s t a t e  in the e x e r c i s e  o f  t h e i r  r i g h t s  to s u p p r e s s

22
n u i s a n c e s ,  to s e e k  d a m a g e s ,  or to o t h e r w i s e  a b a t e  or r e c o v e r  fo r  the

23
e f f e c t s  o f  p o l l u t i o n  or o t h e r  e n v i r o n m e n t a l  d e g r a d a t i o n .  If a p e r s o n

24

25

has s u b m i t t e d  a f o r m a l  .s q u e s t  to the d e p a r t m e n t  that it take a c t i o n  to 

a b a t e  a f o r m  of p o l l u t i o n  o r  e n v i r o n m e n t a l  d e g r a d a t i o n  d e c l a r e d  to be a

26 A
n u i s a n c e  u n d e r  thi s c h a p t e r  a n d  that r e q u e s t  e i t h e r  has b e e n  r e j e c t e d  or

27
the d e p a r t m e n t  has not r e s p o n d e d  to the r e q u e s t  w i t h i n  30 d a y s  a f t e r  it

28
has b e e n  s u b m i t t e d ,  n o t h i n g  in t h i s  c h a p t e r  a f f e c t s  th e  r i g h t  to b r i n g

29
a n  a c t i o n  to a b a t e  t hat p o l l u t i o n  or e n v i r o n m e n t a l  d e g r a d a t i o n  aa a
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n u i s a n c e ,  A p e r s o n  b r i n g i n g  the  a c t i o n  n e e d  not s h o w  I n j u ry  d i f f e r e n t  

i n  kind, or In d eg r e e ,  f r o m  that s u s t a i n e d  by  the g e n e r a l  p u b l i c  to 

p re v a il .

i N
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Assistant Attorney General
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DEPARTM ENT OF LAW
OFFICE OF THE ATTOHHEY CENEHAL

JAY 5. HAMMOND, GOVERNOR

POUCH H-STATE CAPITOL 
JUHEAU 99811

Februar y 27, 1976

AVRUM M. 
ATTORNE

GROSS
GENER

J R M :j eh

The Honorable Terry Gardiner 
Chairman
House Judiciary Committee 
Pouch V
Juneau, Alaska 99811

Re: HB 833

Dear Representantive  Gardiner:

In regards to your request as to our view of HB 833, 
the Department of Law, after consultation with the Department 
of Enviro n m e n t a l  Conservation, has no objections to HB 833.

S i n c e r e l y ,



AS 46.03.760(e) is a m e n d e d  to read:

(e)iJothing in this section affects  an i n dividual's right to r e­
cover damages or to o b t a i n  injunc t i v e  r elie f under sec. 895 of 
this c h a p t e r , §>< other a p p l i c a b l e  statutes of- the common  law.

AS 46.03.870(a) is a m e n d e d  to read:
(a)Except as spec ified in secs. 822-828 of this chapter, the bases 
for p r o c e e d i n g s  or actions r e s u l t i n g  from violatio ns of this c h a p t e r  
or a r e g u l a t i o n  p r o m u l g a t e d  under this c h a pter inure solely to and are 
for the benefit of the state, and are not i n t e n d e d  to in any way 
create new, or enlarge  e x i s t i n g  rights of persons or g r o u p s  of 
persons in the state except as p r o v i d e d  in sec. 895 of this 
c h a p t e r .

AS 46.03 is a m e n d e d  by a d d i n g  ax new section to read:

46.03.895(a) A p e r s o n  has s t a n d i n g  to enforce the provisions of 
this chapter in a b a t i n g  pollution, e n v i r o n m e n t a l  d e g r a d a t i o n  or 
any othe r m a t t e r  d e c l a r e d  to be a n u i sanc e under  this chapter if 
that person has submitted a formal reque st to the departmen t or 
an a p p r o p r i a t e  m u n i c i p a l i t y  vesued with local p o l l u t i o n  control 
powern, that e ither the d e p a r t m e n t  or m u n i c i p a l i t y  take action 
to abate a form of air or w a t e r  pollution, e n v i r o n m e n t a l  d e g r a d a t i o n  
or nuisance and that r e q u e s t  has been formally r e j e c t e d  or thd 
d e p a r t m e n t  or m u n i c i p a l i t y  has not a f f i r m a t i v e l y  r e s p on ded to the 
request w it hin 30 days a f t e r  it has been submitted. A p erson b r i n g i n g  
the a ction need not show injury d i f f e r e n t  in kind, or degree, from 
that sustaine d by the g e n e r a l  public to prevail.

( 1 ) "affirmatively respo n d e d "  as used in s k k x  this section 
means that the d e p a r t m e n t  or a p p r o p r i a t e  m u n i c i p a l i t y  has 
d e t e r m i n e d  and f ormally r e p l i e d  that a c t i o n  will be taken to 
a bate the pollution, d e g r a d a t i o n  or nuisance co mpla i n e d  of.
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2 H O U S E  B I L L  NO. 833

3 IN T H E  L E G I S L A T U R E  O P  T H E  S T A T E  OP  A L A S K A

4 N I N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A B I L L

6 F o r  a n  Act e n t i t l e d :  " An  A ct  r e l a t i n g  to t h e  a b a t e m e n t  of n u i s a n c e s . "

7 3E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O P  A L A S K A :

8 * S e c t i o n  1. A S  4 6 . 0 3 . 7 6 0 ( e )  is a m e n d e d  to read:

9 (e) N o t h i n g  in thi s  s e c t i o n  a f f e c t s  r n  i n d i v i d u a l ' s  r i g h t  to r e­

10 c o v e r  d a m a g e s  or to o b t a i n  i n j u n c t i v e  r e l i e f  u n d e r  sec. 8 7 0 (c) o f  this

11 c h a p t e r ,  o t h e r  a p p l i c a b l e  s t a t u t e s  or t h e  c o m m o n  law.

12
* Sec. 2. AS 4 6 . 0 3 . 8 7 0 ( a )  is a m e n d e d  to read:

13
(a) E x c e p t  as s p e c i f i e d  in secs. 822 - 828 of  this c h a p t e r ,  the

14
b a s e s  f o r  p r o c e e d i n g s  or a c t i o n s  r e s u l t i n g  f r o m  v i o l a t i o n s  o f  t his

15
c h a p t e r  or a r e g u l a t i o n  p r o m u l g a t e d  u n d e r  t h i s  c h a p t e r  i n u r e  s o l e l y  to <

16
a n d  a r e  for th e  b e n e f i t  of t h e  st a t e ,  a n d  are no t  i n t e n d e d  to in a n v  w a y

17
c r e a t e  new, or e n l a r g e  e x i s t i n g  r i g h t s  of p e r s o n s  or g r o u p s  of p e r s o n s

18
in the s t a t e  e x c e p t  as p r o v i d e d  in (c) o f  t h i s  s e c tion.

19
H Sec. 3. AS 4 6 . 0 3 . 8 7 0 ( c )  is a m e n d e d  to read:

20
(c) T h i s  c h a p t e r  d o e s  not e s t o p  the state, p e r s o n s  or p o l i t i c a l

21
s u b d i v i s i o n s  of the s t a t e  in the e x e r c i s e  o f  t h e i r  r i g h t s  to s u p p r e s s

22
n u i s a n c e s ,  to s e e k  d a m a g e s ,  or to o t h e r w i s e  a b a t e  o r  r e c o v e r  for the

23
e f f e c t s  of p o l l u t i o n  or o t h e r  e n v i r o n m e n t a l  d e g r a d a t i o n .  If a p e r s o n

24
h a s  s u b m i t t e d  a f o r m a l  r e q u e s t  to the d e p a r t m e n t  that it tak e  a c t i o n  to

25
a b a t e  a f o r m  of p o l l u t i o n  ■©*» e n v i r o n m e n t a l  d e g r a d a t i o n  d e e l a r g f l  ,t o - b e  -a

26
e h a p t e r  a n d  t hat r e q u e s t  e i t h e r  has beei^M-Pjected/or

27
t h e  d e p a r t m e n t  h a s  n o t / r e s p o n d e d  to t h e  r e q u e s t  w i t h i n  30 d a y s  a f t e r  it

28
h a s  b e e n  s u b m i t t e d ,  n o t h i n g  in t h i s  c h a p t e r  a f f e c t s  t h e r i g h t  to b r i n g

29
a n  a c t i o n  to a b a t e  that p o l l u t i o n  O-' e n v i r o n m e n t a l  d e g r a d a t i o n  as a
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nuisance. A person bringing the action need not show Injury different 

in kind, or In degree, from that sustained by the general public to 

prevail.
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If a p erson 
om/,

has s u b m i t t e d  a formal request to the department/,that it take 

a c t i o n  to abate a form of pollution, enviro n m e n t a l  degrada tion 

or any oth er m a t t e r  declared to be a nu isance under this chapter 

and that r e q u e s t  e i t h e r  has b e e n  formally rejecte d or the department 

has not a f f i r m a t i v e l y  r e s p o n d e d  to the request w i t h i n  30 days after 

it has b e e n  submitted, n o t h i n g  in this c h apter affects the right to 

b r i n g  an a c t i o n  to abate that pollution, e n v i ronmenta l degradation, 

or nuisance. A p e r s o n  b r i n g i n g  the a c t i o n  need not show injury 

d i f f e r e n t  in kind, on degree, from that sust ained by the general 

public to prevail.
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