


tmentn to vacancies in She office of United States s e n a t o r . 1'

C O M M I T T E E  R E P O R T

1/16/76 H O U S E

11 n VI I  ' I  I -M r . S p e a k e r :  D a t e

The  C o m m i t t e e  on .7; pyrpT a  has  had

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  members  o f  t h e  C o m m i t t e e

( ) r ecommends  i t  DO PASS

( ) recommends  i t  DO NOT PASS

( ) recommends  i t  DO PASS WI TH ATTACHED AMENDMENT( S )

( ^ r e c o m m e n d s  i t  BE REPLACED WI TH CS FOR _________ (-A •! AND THAT

CS FOR DO P A S s f

( ) ' ' an d "  recommends  i t  BE REFERRED TO nTTE 

COMM I T T E E

( ) r e p o r t s  i t  b a c k  WITHOUT RECOMMENDATION 

( ) " o t h e r "

Members  s i g n i n g  t h e  Ma j  o r i t y r e p o r t :
\

— i I.  l /-
  ____________________________________

Members NOT c o n c u r r i n g  i n  t h e  Ma j  o r i t  y r e p o r t  :

__________________________________  r e c o m m e n d s :

__________________________________ recommend s :

__________________________________ recommend s :

_____________________________  r e c o m m e n d s :

__________________________________  r ec o mm e n ds :

C h a i r m a n



RICE , HOPPNER & HEDLAND

JU L IAN  C . R IC E  
LLOYD I. H O P P N E R  
J O H N  S. H E D L A N D  
G E O R G E  E. SMALL  
M IL LARD  r .  INGRAHAM  
H . J O H N  D cNAULT m  
H U G H  W. F L E I S C H E R  
C H R I S T O P H E R  R. C O O K E  
SAUL R. F R IE D M A N  
PATR ICK .T  B RO W N  
DAV ID  A. E N G E L S

ATTORNEYS AND COUNSELORS AT LAW 
1016 W E S T  G t *  A V E N U E

F A IR B A N K S  O F F I C L  
P. O .  B OX  2551 (99707) 

(907) 452-1201

ANCHORAGE, ALASKA 99501 
(907) 279-552Q

B E T H E L  O F F I C E  
P. O  B O X  555 (99559) 

(907) 543-2850

F e b r u a r y  10/ 1976
VALDEZ  O F F I C E  

P. O .  B O X  466 (99606) 
(907) 835-4385

C H A R L E S  J . C LA SBY  
OF COUNSEL

Mr. R i chard  Svobod ny 
House J u d i c i a r y  C o m m it tee 
P o u c h  V
Juneau, A l a s k a  99811 

D e a r  Mr. Svobodny:

P u r s u a n t  to our telep hone conve rsation of February 5, 1976,
I am e n c l osing h e r e w i t h  a copy of then Superior  Court Judge 
Bu rke's o p i n i o n  in H o p s o n  v. N o t t i , relating to filli ng U.S. 
congr e s s i o n a l  vacancies. T h e  decision was appealed but the 
appeal was d r o p p e d  b e f o r e  r esolu t i o n  of it. Please let me 
know if I can be of f u rther help.

Sincerely,

RICE, H O P P N E R  & Hedland

JSH:mp
Enclosure



IN T H E  S U P E R I O R  C OU RT FOR T H E  STATE OF A LASKA

T H I R D  J U D I C I A L  D I S T R I C T

E B E N  HOPSON, et a l .,

P laintiffs ,

v s .

E M I L  NOTTI, State C e n t r a l  C o m m i t t e e  
C h a i r m a n  of the D e m o c r a t i c  Party 
of the State of A l a s k a  and C L I F F O R D  
E. WARREN, N a t i o n a l  C o m m i t t e e m a n  
for the D e m o c r a t i c  Party of the 
S t a t e  of Alaska,

D e f e n d a n t s .

i l L E D

IN OPEN COURT

S'CTriur Ccurt 
Sia!c of Aks 'o

st Aaclioraje
pal?

A. M. VOKACfK ru,
y

No. 7 2 -3595

O P I N I O N

This is an a c t i o n  for d e c l a r a t o r y  j u d g m e n t  and i n j u n c t i v e

r e l i e f .

I. PARTIES.

Plaint i f f s  are members of the D e m o c r a t i c  Party of the State 

of Alaska, a v o l u n t a r y ,  u n i n c o r p o r a t e d  o r g a n i z a t i o n  f ormed for the 

p u r p o s e  of c a r r y i n g  on p o l i t i c a l  activities, i n c l u d i n g  a c t i v i t i e s  

d e s i g n e d  to effect the e l e c t i o n  of candidates to p o l i t i c a l  office. 

S e v e r a l  of their number arc d e l e g a t e s  to the 1 9 7 2 - 1 9 7 1* S t a t e  C o n v e n t i o n  

of the D e m o c r a t i c  Party.

D e f e n d a n t  E M I L  NOTTI is the c h a i r m a n  of the p a r t y ' s  Sta te 

C e n t r a l  Committee. D e f e n d a n t  C L I F F O R D  E. W A R R E N  Is the p a r t y ' s  

N a t i o n a l  Commi t t e e m a n .

II. A C T I O N  TO DATE.

This a c t i o n  was filed on D e c ember 5, 1972, a f t e r  d e f e n d a n t  

NOTTI a n n o u n c e d  that he i n t e n d e d  to call a m e e t i n g  of the Stat e C e n t r a l  

C o m m i t t e e  to n o m i nate a candidate, by committee, for the o f f i c e  of



U n i t ed  States R e p r e s e n t a t i v e ,  f ol lo w i n g  the d i s a p p e a r a n c e  of Alaska's 

r e c e n t l y  r e - e l e c t e d  R e p r e s en t at i ve ,  the H on o ra bl e  Nicholas Begich.

O n  D e c e m b e r  7, 197?, this Court entered a nreliminar.v in­

jun c t i o n  e n j o i n i n g  d e f e n d a n t  N O T T I , p e n d i n g  final d i s p o s i t i o n  of the 

cause, from c alling,  c o nd u ct i ng  or p a r t i c i p a t i n g  in any m e e t i n g  of 

the St ate C e n t ra l C o m m i t t e e  for that pur-oGO.

Due to the natu re of the c on t ro v er s y and the p a r t i e s’ 

exp r e s s e d  d e s i r e  for a prom pt  de ci sion, the m a t t e r  was set on for 

trial c o m m e n c i n g  D e c e m b e r  19, 197?. Al le n  Mc Grath ap pe ar e d for and  

on b e h a l f  of plai n ti f fs . Hug h W. F l e i s ch e r a p p ea r ed  for and on 

b e h a l f  of d e f e n d a n t  E M I L  NOTTI. De fe n da n t C L I F F O R D  E. W A R R E N  a p p e a r e d  

on  his o wn  b e h a l f  and w i t h o u t  counsel.

P l a i n t i f f s  have completed  the p r e s e n t a t i o n  of their case- . 

in -chief. D e f e n d a n t s  have p r esente d e v i de n ce  uo on  those issues r a i s­

ed by p l a i n t i f f s  F i r s t  and Sec ond Causes of Action, and as to such 

issues all p a r t i e s  have rested. D e fe n da n ts  have mo ve d for d i s m i s s a l  

of plaintiffs' T h i r d  Cause of Action, p u r su a nt  to Ci vil Rule 41 (b), 

r e s e r v i n g  the r i g h t  to p r e s e n t  a d d i t i o n a l  ev id ence in the e ve nt that 

such M o t i o n  is denied.

The p a r t i e s  have st ip u la te d  that the Court may con sider, 

as e v i d e n c e  I n t r o d u c e d  at trial, all a ff id av its, exhibi ts  and te s t­

imony p r e s e n t e d  at the time of h e a ri n g on plaintiffs' m o t i o n  for a 

p r e l i m i n a r y  i n ju nc ti on.

III. PLEADI NG S.

The c o m p l a i n t  al le ge s  three Causes  of Action. Plaintiffs' 

basic c o n t e n t i o n s  are:

A. T h a t  the pa rty's St at e  C e n t ra l  C o m m i t t e e  does 

not h a v e  the power to n ominat e a c a n d id at e  to run 

in a sp ec i al  e l e c ti o n called to fill a va ca nc y  in 

the o f f i c e  of Unit ed  States Re pr e se n ta t iv e;

B. T h a t  the m e m b e r s h i p  of the St ate Central C o m­

mi t t e e  fails to comp.ly with the one-man, one-vote 

p ri n c i p l e ,  thereby v i o l a ti n g plaintiffs' equal



n  r \

p r o t e c t i o n  rights; and

C. That the p r o c e d u r e s  a d o p t e d  at the D e m o­

cratic Part y ' s last s t a t e w i d e  c o nv e n t i o n ,  w h e r e b y  

d e l e g a t e s  from the So ut h C e n t r a l  D i s t r i c t  we r e

a f f o r d e d  the r i g h t  to cast onlv 7/10 of e a ch  *
✓

d e l e g a t e ' s  vote, wer e co n t ra r y t o .the b y l a w s  of 

the D e m o c r a t i c  Party of the State of A l a s k a  and 

v i o l a t i v e  of pl a in ti ffs' equal p r o t e c t i o n  rights.
i •

. • ♦

W i t h o u t  ob je ct io n , d e f e n d a n t  W A R R E N  was p e r m i t t e d  to 

i n t e r v e n e  at the start of trial. By s t i p u l a t i o n ,  the A n s w e r  of 

d e f e n d a n t  NO TT I was d e e m e d  the A ns we r  of bo th  d e f e n d a n t s .

IV. J U S T I C I A B I L I T Y  IN G E N E R A L .

H i s t o r i c a l l y ,  courts ha v e  b e e n  ex t r em el y  r e l u c t a n t  to take 

j u r i s d i c t i o n  of or i n t e r fe r e in the i n te r n a l  aff ai r s of p o l i t i c a l  

par ties. King C ounty R e p u b l i c a n  C e n t r a l  C o m m i t t e e  v. R e p u b l i c a n  

S ta t e C o m m i t t e e , H8*» P . 2d 3 8 7 , 300 -3 9 1 (Wash. 1971). S ee  also: t •

A n n o t . , 20 A.L.R. 1035 (1922), 169 A.L.R. 1291 (19*17). Ho w ev e r,  

the s co p e of the " p o l l t i c a l - q u e s t i o n "  d o c t r i n e  has b e e n  g r e a t l y  

na r ro w ed  in the r e c e n t  years. M a xe y v. W a s h i n g t o n  S t a t e  D e m o c r a t i c  

C o m m i t t e e , 319 P.Supp. 6 7 3 , 677 (D.C. Wash. 1970). See, also:

Ba ker v. C a r r , 7 L . E d . 2d  663 (1962); Re yn o ld s v. S i m s , 12 L . E d . 2 d  

506 • (196*0; Wi l l ia m s v. R h o d e s , 21 L.E d. 2d  ?J\ (1968); P o w e l l  v. 

M c C o r m a c k , 23 L.E d. 2 d *191 (1 9 6 9 ). It seems clear that w h e r e  c o n s t i t­

uti o n a l  g u a r a n t e e s  are in v ol v ed  the Court can and s h o u l d  e x e r c i s e  its 

j u r i s d i c t i o n .  On the other hand, w h e r e  the c o m p l a i n t  re st s  u p o n  some 

thing less than the v i o l a t i o n  of a c o n s t i t u t i o n a l  r i g ht ,  m o r e  r e s­

traint is c alled  for. Then, it is only w h e n  the p o w e r  to do so is 

e xp r e s s l y  c o n f e r r e d  by statute, or the issue i n v o l v e d  is r e g u l a t e d  

by s t at ut e  and the s t a t u t e  has b e e n  v i o l a t e d  or m i s i n t e r p r e t e d ,  that 

the cour ts  may p r o p e r l y  be called u p o n  and e n t i t l e d  to a s s u m e  any
t

J ur i sd i c t i o n .

It is with these g e n e r a l  pr i nc i p l e s  in m i n d  that the court 

a p p r o a c h e s  th e- t as k  at hand.

-3-
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V. F I R S T  C A U S E  OF ACTION.

O n  or ab o ut  Oc to be r  lM, 1972, the H o n o r a b l e  N i c h o la s  Begich, 

Uni ted St at es  R e p r e s e n t a t i v e  for the St at e of Alaska, was.'reported 

m i s s i n g  o n  a f light b e t w e e n  A n c h o r a g e  and Ju ne au ,  Alaska. D e s pi t e 

e x t e n s i v e  s e a r c h  efforts, R e p r e s e n t a t i v e  Be gi ch  has not b e e n  located 

and his ex act fate remains un de t e r m i n e d .  ‘

On  N o v e m b e r  30, 1972, d e f e n d a n t  NO TT I a n n o u n c e d  that he, 

as State C e n t r a l  C o m m i t t e e  C h a i r m a n  of the D em o c r a t i c  Party, i n t e n d e d  

to call a m e e t i n g  of the State C e n tr a l C o m m i t t e e  for the p u r p o s e  of 

n om i na t in g,  by committee , a party c a n d id a te  for any s p e c ia l  e l e c t i o n  

cal led to el e ct  a United States R e p r e s e n t a t i v e  for the St at e of Alaska, 

w h e n  and if a v a ca nc y  occurs in the o ff i ce  held by R e p r e s e n t a t i v e  

Begich. It was d e f e n d a n t  N O T TI ' S i n t e n t i o n  to call such me.eting on
t

or about D e c e m b e r  14, 15, or 16, 1972. As a l r e a dy  noted, such a c t i o n  

was enjoine d p e n d i n g  final d i s p o s i t i o n  of the cause.

T h e  Co ur t takes j u d i c i a l  n otice of the following: on  D e c­

ember 11, 1972, the Ho n or a b l e  Do ro t hy  D. Tyner, D i s t r i c t  C ou rt  J u d ge ,  

I m pa n el e d a jury in the D i s t r ic t  Court at Ancho ra ge , Alaska, to in­

quire into the facts s u r r o u n d i n g  the d i s a p p e a r a n c e  of R e p r e s e n t a t i v e  

Begich; on D e c e m b e r  12, 1972, the jury r e t u r n e d  its v e r d i c t  f i n d i n g  

that s u f f i c i e n t  e v i d e n c e  had b e e n  p r e s e n t e d  to w a r r a n t  a p r e s u m p t i o n  

that R e p r e s e n t a t i v e  Begich is dead; J ud g e Tyner has not yet e n t e re d 

an  Or der of P r e s u m p t i v e  Death.

The su cc es s  or failu re  of plaintif fs ' F ir st  C au s e of Acti o n,
i

a s i d e  fr om  uheir a s s e r t i o n  of a d e p r i v a t i o n  of their r i gh t  to vote, 

d e p e nd s  u p o n  the a n s w e r  to the f o ll o w i n g  question: does the D e m o­

cratic St a te  C e n t r a l  C o m m i t t e e  po ssess the power to n o m i n a t e  a c a n­

dida t e  for the o ff i ce  of United States R e p r e s e n t a t i v e  u n d e r  the 

c i r c u m s t a n c e s  p r es en t ed ?

T e c h n i c a l l y ,  a vac a nc y has not yet occ urred. D e p e n d a n t s  

argue, ther ef or e, that this a c t i o n  is prema ture. A l t h ou gh  for

- h -
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d i f f e r e n t  r e a s on s , q u e s t i o n s  of s t a n d i n g  we re  a l s o  b e f o r e  the Court 

in H axey v. W a s h i n g t o n  St at e D e m o c r a t i c  C o m m i t t e e , 319 F. Su pp. 673,

677 (D.C. Wash. 1970). There, in l a n g u ag e  w h i c h  seems p a r t i c u l a r l y  

a p p l i c a b l e  to the ca se  at bar, the Cour t said: *

T h er e  is no q u e s t i o n  that p la i nt i f f s ,  w ho  

are m e m b e r s  and o f f i ce r s of tho W a s h i n g t o n  

* S t a te  D e m o c r a t i c  Party and who r e g u l a r l y  

p a r t i c i p a t e  in the e l e c t i o n  of state and' 

n a t i o n a l  c o n v e n t i o n  d e l e g a t e s ,  h av e  a de ep  

p e r s o n a l  stak e in the o u t c o m e  of this case.

They s h ou ld  not be d e n i e d  r e l i e f  b e c a u s e  

they have b r ou g ht  their a c t i o n  w h i l e  there 

is yet time to d e te r m i n e ,  de c l ar e,  and 

i m p l e m e n t  [the a p p r o p r i a t e  r e l i e f ] . The 

fa il u re  by the p l a i n t i f f s  in Irish v. D e m­

oc r a t i c - F a r m e r - L a b o r  Party of M i n n e s o t a ,

399 F.2d 119 (8 Clr. 1 9 6 8 ), to b ri n g their •. .

a c t i o n  w i t h i n  a s u f f i c i e n t  time to perm it  

m e a n i n g f u l  .-judicial r e l i e f  was a s i g n i f i c a n t  

f a c t o r  in the Co u rt ' s d e c i s i o n  in that case 

to deny relief. 399 P . 2d at 120.

For s i m i l a r  re as o ns , I ho ld  that pl a in t i f f s  ha ve  s t a n d­

ing to sue and that a case or c o n t r o v e r s y  exists.

On  pl ain t if f s'  First C a u s e  of A c t i o n  I am not p e r s u a d e d  

by d ef e nd a n t s '  cl ai m that there iias b e e n  a f a il ur e  to j o i n  i n d i s­

pen s a b l e  parties. I ther ef o re ,  p r o ce ed  to d i s p o s e  of the ca se  on 

the merits.

S u b j e c t  to c o n s t i t u t i o n a l  l i m it a ti on s , the l e g i s l a t u r e  

m a y  r e g u l a t e  the n o m i n a t i o n  of c a n d i d a t e s  for publi c office. D r l s c o e  

v. C u s p e r , h35 F. 2 d 10*16 (7tn Cir. 1971); Irish v. D e m o c r a t i c -  

Fa r m e r - L a b o r  Party of M i n n e s o t a , 287 F.Sup p.  79** (D.C. Minn.) , 

a f f i r m e d  399 F. 2d  119; S o c i a l i s t  L ab or Party v. R h o d e s , 290 F.Supp .

983 (D.C. Ohi o 1963), af f ir m ed  in part, m o d i f i e d  in part on ot h er  

g r o u n d s  21 L.Ed 2d 2*1; A z e v ed o  v. J o r d a n , *<7 C a l . Rptr. 125 (Cal. App. 

1965); K U e y  v. A d a m s , 238 S o . 2d *101 (Fla. 1970); S tate ex rel.



S o c i a l i s t  Lab or Party v. State e l e c t i on B o a r d , 2 41 II.E .2d 69 (Ind.
*

1968); A nd re w s  v. B r a n igan, 175 N .W . 2d  839 (Mich. 1970); Cox v. K a t z ,

293 N . Y . S . 2 d  829 (N.Y. 1968), a f f i r m e d  241 H.F..2d 747, cert. den. 22 

L .E d 2d 452; M a l i n o u  v. Board of E l ec ti o ns ,  271 A . 2d 798 (R.I. 1971),1

a p p e a l  d i s m i s s e d  28 L . Ed 2d 527; State ex r e l . Brevier v. W i l s o n , 150

S .E . 2 d 592 (W.'Va. 1966). 1 ,
‘By the e n a c t m e n t  of AS 15. 40.210 the state l e g i s l a t u r e  has ‘

4
e s t a b l i s h e d  the m e th o ds  wh er eby p o l i t i c a l  p a rt i es  may n o m i n a t e  c a n­

didates  for the U n i t e d  States House of R e p r e s e n t a t i v e s , in- s p e c i a l  

e l e c t i o n s  c al l ed  to fill a v a c an cy  o c c u r r i n g  in the o f fi ce  of U n i t e d  

S ta t es  R e p r e s e n t a t i v e s .  That sect i on  p r o v id e s,  in part:

T he  n o m i n e e s  of p o l i t i c a l  p a r t i e s  may be 
s e l e c t e d  by the state c o n v e n t i o n  or in any 
o t h e r  m a n n e r  p re sc r i b e d  by the party b y la w s
% w vr

T h e r e  is no q u e s t i o n  that the D e m o c r a t i c  Party of .the S t a t e
t •

of A l a s k a  is a "p olit i ca l  party" w i t h i n  the m e a n i n g  of AS 1 5 . 4 0 . 2i0.

Th e "Plan of O r g a n i z a t i o n  of the D e m o c r a t i c  P a r t y  in  the 

S ta te  of A l a s k a "  co ns ti t ut e s the by laws of the state D e m o c r a t i c  Party. 

Su ch  b y l aw s are sil en t on the su bj ec t in c o nt r ov e rs y , m a k i n g  no p r o­

vision for the n o m i n a t i o n  of party c a n d i d a t e s  by c om mittee.  P l a i n t i f f s  

co ntend, t h e re f or e,  that the State C e n t ra l Co m m it t ee  is w i t h o u t  p o w e r  

to ma ke  the no mi na ti o n.  Since the issue b e fo r e the Court i n v o l v e s  

an a l l e ge d v i o l a t i o n  or m i s i n t e r p r e t a t i o n  of a state stat ut e , this 

Court has j u r i s d i c t i o n  to d et er mine the q u e s t i o n  p r e s e n t e d  by  p l a i n­

tiffs' F i r s t  Cause of Action.

U nless a u t h o r i z e d  to do so by st atute, by p arty ru l e,  or 

by c on ve n ti o n,  a p a r t y  co mm it tee has no p o w e r  to make o r i g i n a l  n o m­

ine tions. Russel v. T o o k e r , 46 P a c . 530 (Mont. 1396); S tate ex rel. 

C o p e n h aver v,. J a c k , .153 P.2d 149 (Wyo. 1944); G r e e n b e rg v. C o h e n , 17 

II.Y.5. 2 d  895 (N.Y. 1940), a f f i rm e d 17 N . Y . S . 2d 8 7 8 . W h e n  the matter' 

is r e g u l a t e d  by sta tute, the p ow e r of a co mm i tt e e to mak e n o m i n a t i o n s



is r e s t r i c t e d  b y  terms of such s t at u te  and the party r ul es in p u r­

sua n c e  thereof. Clary v. H u m p h r e y , 203 N.Y.S. 607 (N.Y. 1925); N o i a n  

ex rel. R a w  son v. P l a c e , 20 A. 2d 5**2 (R.I. 19**1); Me Lyman' v . M o l l o y , 

162 A. 3*19 (R. I. 1932); Ro ok  v. S k u s e , 262 N . Y . 3. 2d 968 (N.Y. 1965) J 

S t ate ex rel. Baker v. B a i l ey, 16 3 S .E . 2d  873 (V/..Va. 7-96 8 ).
i  '

T h e  St a te  C e n t r a l  C o m m i t t e e  has i n t e r p r e t e d  the p a r t y ' s  

b y l a w s  and a p p l i c a b l e  st atutes as g iv i ng  it the a u t h o r i t y  to n o m i n a t e  

a candida te .  D e f e n d a n t s  arg ue that the Co urt is b o u n d  to f o l l o w  that 

i n t e r p r e t a t i o n ;  that the i n t e r p r e t a t i o n  of a pa rt y' s b y la w s m u s t  be 

left to the party w i t h o u t  the i n t e r f e r e n c e  of the Court. Su c h a r g u -  . 

m en t,  w h i l e  a t tr ac t i v e ,  is w i t h o u t  m e ri t,  under (he p a r t i c u l a r  fac ts 

of the case. The m e a n i n g  of AS 15. **0.210 is clear. Si nc e the D e m o­

cratic Party has fail ed  to p r e s c r i b e  "any other m a n n e r "  of s e l e c t i o n
t *

in its bylaws, the only lawful m e t h o d  of n o m i n a t i o n  is by st a te  c o n­

vent io n.

The a u t h o r i t y  of a p o l i t i c a l  party to in t er p re t its o wn  

b y la w s cann ot  be used as an e xc u se  to m a n u f a c t u r e ,  u n d e r  the g u i s e  of 

" i n t e r p r e t a t i o n " ,  that wh i ch  s im p ly  does not exist.

In c e rt a in  instances, the l e g i s l a t u r e  has s p e c i f i c a l l y  

a u t h o r i z e d  n o m i na t io n s by committee. Thus, v/hen a v a c a n c y  o c c ur s  

b e t w e e n  the p r i m ar y  and g e n e r a l  e le c ti on s AS 1 5 .2 5 .IRO pr ovides:

T h e  no mi n ee s  of p o l i t i c a l  parties by party 

p e t i t i o n  may be s e l e c t e d  for s t a t e w i d e  o f f­

ices by the par ty c e n t ra l  c o m m i t t e e  or in 

any other m a n n e r  p r es c r i b e d  by the party 

b ylaws # # *. The n o m i ne es  of p o l i t i c a l  

par ti e s by par ty p e t i t i o n  may be selecte d 

for d i s t r i c t - w i d e  o f fi ce s  by the r e s p e c t i v e  

party d i s t r i c t  c o m m i t t e e  or in any other 

m a n n e r  p r e s c r i b e d  by the party b y l aw s * * *.

[E mphasis added]

AS 15 . 2 5. 0 56  and 15.*t0.*l60 also a u t h o r i z e  n o m i n a t i o n s  by 

c o m m i t t e e  un d er  c e r ta i n ci rcumst an c es .

T he  d i f f e r e n c e s  to be ob s er ve d  in the pr o vi s i o n s  of AS 15.-



*40.210 c a nn ot  be  a t t r i b u t e d  to m e r e  a cc i de nt . I m u s t  as sume, in 

the a b s e n c e  of c o m p e l l i n g  reasons  to b e l i e v e  ot h er wi s e,  that the 

l e g i s l a t u r e  c o n s i d e r e d  those d i f f e r e n c e s  and i n te nd ed  that nomin- 

ations u n d e r  AS 1 5 . ^ 0. 2 10  were to be by st at e c o n v e n t i o n  u n l e s s the 

pa rt y  saw fit to p r e s c r i b e  some other m e t h o d  i n  its b y l a w s . To 

hold o t h e r w i s e  w o u - d  be to ignore the e x p r e s s e d  intent of the l egis- 

lature.

F i n a l l y ,  d e f e n d a n t s  seem to argue that unle s s they p r e v a i l  

on the First  C a u s e  of A c t i o n  it may be d i f f i c u l t  or i m p o s s i b l e  to 

m a k e  a party  n o m i n a t i o n  w h e n  and if a s p e c i a l  e l e c t i o n  is called, due 

to the p r o v i s i o n s  of the party by la ws c o n c e r n i n g  the c a l l i n g  of a 

state c o nv e n t i o n .  Such d i f f i c u l t i e s  do  not e nable m e  to ig no re  the 

r e q u i r e m e n t s  of AS 15.^0.210. The d i f f i c u l t i e s  or i n a b i l i t i e s  c o m­

pla i n e d  of, r e a l  or imagined, are the p r o d uc t of the D e m o c r a t i c  < 

P a r t y’s ov/n bylaws.

In the event that the State C e nt r al  C o m m i t t e e  s hould  

a t te m pt  to n o m i n a t e  a candi date, c o n t ra r y to the r e q u i r e m e n t s  of 

AS 15 .^ 0. 21 0 , p l a i n t i f f s  wrill suffer i mm e di a te  and i r r e p a r a b l e  h a r m  

for w h i c h  t he re  is no a d e q ua te  r em ed y  at law.

For the f o r e go in g  reas ons, p l a i n t i f f s  are en t it l ed  to p r e v a i l  

on their F ir s t C a u s e  of Act io n  and to the is s ua n ce  of a p e r m a n e n t  

injunctio n.

VI. S E C O N D  C A U S E  OF ACTION.

P l a i n t i f f s’ Second C a u s e  of A c t i o n  al leges that the m e m b e r­

ship of the S t a t e  C e nt r al  C o m m i t t e e  is not s elec te d so as to r e f l e c t  

c o m p l i a n c e  w i t h  the ru le  of one-man, o ne - vo te , and that, t herefore , 

any n o m i n a t i o n  by that c o m m i t te e  w ou l d be in v i o l a t i o n  of p la intiffs'  

r i gh t  of e q u a l  p r otect io n.  It is c onced ed  that the m e m b e r s h i p  o f  the 

c o m m i t t e e  is not a p p o r t i o n e d  on a p o p u l a t i o n  basis.

W h e r e  a c o m m i t t e e  p erform s pub li c el e c to ra l  functi on s,  suc h 

as the n o m i n a t i o n  of c an di dates for pub li c office, the c o m m i t t e e  is 

r e q u i r e d  to a p pl y the one-man, o n e - v o t e  principle, s ince in such cases



it is p l a y i n g  an i n t e g r a l  pa rt in the state scheme of pub lic 

e le c ti o ns . Se er py v. Ki n g C ou n ty  R e p u b l i c a n  C ounty C o m m i t t e e , k59 

F . 2 d  3D8 (2nd Cir. 1972). See, also: D a h l v. R e p u b l i c a n  State C o m­

mi t t e e  , 319 F.Supp. 682 (D.C. ‘..'ash. 1970); Lynch v. T o r q u a t o , 3^3 

F.2d 370 (3rd Cir. 1965); M a xey v. W a s h i n g t o n  State  D e mo c r a c i c  

C o m m i t t e e , 319 F.Supp. 673 (D.C, Wash. 1970); Rogers v. St a te  

C o m m i t t e e  of R e pu b l i c a n  P a r t y , 232 A . 2d 852 (N.J. 1967).

F u r th er  d i s c u s s i o n  is u n n e c e s s a r y  as the q u e s t i o n  p r e­

sen t e d  has b e e n  r e n d e r e d  m oo t , by mv d e c i s i o n  on the First Cause 

of Action.

VII. T H I R D  C A US E  OF ACTION.

In their Th ir d C au se of Ac ti o n p l a i n t i f f s  a l l e g e  that at 

the last state con ventio n,  co n ve ne d  on May 26, 1972, w i t h o u t  a % - 

q u o r u m  b e i n g  present, p r o c e d u r e s  we r e a d op t ed  w h e r e b y  d e l e g a t e s  

from the S ou t h Central D i s t r i c t  w er e  gi ve n  the rig ht  to cast only 

7/10 of eaci d e le ga t e ' s  vote; that such proced ur e s were c o n tr ar y  to 

the b y l a w s  of the De mo c ra t ic  Party of the State of A l a s k a  and in 

v i o l a t i o n  of their equal p r o t e c t i o n  rights.

P l ai n t i f f s  seek a J u d g m e n t  r e q u i r i n g  that the state c o n­

ve n t i o n  be r e co n ve n ed ;  that n o ti ce  of such r e c o n v e n e d  c o n v e n t i o n  be 

g i v e n  only to those de l eg a te s  e l e c t e d  and c e r t i f i e d  by their r e s­

pec t i v e  d i s t r i c t  conv en ti ons; that the v o t i n g  at such r e c o n v e n e d  

c o n v e n t i o n  be held in c o n fo r mi ty  v/ith the party bylaws.

Un der the party b y l aw s , d e l e g a t e s  to the state c o n v e n t i o n  

are s e l e c t e d  at dist ri ct c o n v e n t i o n s  held for the S ou t h East, S outh 

C entral , Cent r a l and Nort h West Di s tr i c t s .  The S ou t h C e n t r a l  Di s tr i ct  

is c o m p r i s e d  of el e ct io n  d i s t r i c t s  6 throu gh  12 for the S t a t e  H ou s e 

of R e p r e s e n t a t i v e s .  De l eg at e s are a p p o r t i o n e d  on the b a s i s  of  one . 

d e l e g a t e  for every 250 votes cast in the di s tr i ct  for the s t a t e w i d e  

D e m o c r a t i c  nom i n ee s r e c e i v i n g  tho mos t votes in the p r e c e d i n g  e l e c t i o n  

At the 1972 state c o nventio n,  the total n u m b e r  of a u t h o r i z e d  d e l e g a t e



v ot e s w as 199. Of these, 89 we r e  a l l o c a t e d  to the South Central 

District,  the la r ge s t segment  of the g r ou p  c o m in g  from House 

Di st r ic t  8.
/

At the So u th  East and South C e nt r al  Di strict Con v en t io n s,  

a power s t r u g gl e  d e v e l o p e d  b e t w e e n  two o p p o s i n g  groups o o p u la r ly  

kn ow n as the "Ad Hoc" grouo and the ''Regulars". Th e se  i n d i v i d u a l s  

were d e l e g a t e s  e l e c t e d  to the D istri ct  C o n v e n t i o n  by t h e ' p re c in c t 

c a u c u s e s .

The South  Central D is tr ict C o n v e n t i o n  co nv en e d on April 

7, 1972. T w o  lists of d e l eg a te s,  for the state co nv en t io n , we re  

p r o p o s e d  - one by each of the c o m p e t i n g  groups. A numb er  of  names 

a p p e a r e d  on bo th lists. Upon a vote of the District C o n v e n t i o n  the 

slate p r o p o s e d  by the "Regu lars" was electe d.  The d i s a p p o i n t e d
i

'Ad Hoc' g r o u p  th en vo ted to p r e se nt  their own list of d e l e g a t e s  to 

the S t a t e  Con vention.

At the So ut h East Dis t r ic t C o n v e n t i o n  the op p os i t e  occurred. 

The "Ad Hoc" slate was el ec t ed  by the c o n v e n t i o n  and the " Re gulars"  

then vo t ed  to p r e s en t  their own list of d e l e g a t e s  to the State 

C o n v e n t i o n .

The 1972 State C o n v e n t i o n  wa s  c o n v e ne d  at F a i rb an k s,  Al aska, 

on Hay 26, 1972. Tho u n c o n t e s t e d  d e l e g a t i o n s  from the Cen t r al  

Di st ri ct (l\G votes) and the W o r t h  West Di s tr i ct  wer e se at ed and e l e c t­

ed a t e m p o r a r y  cha i r ma n w h o  a p p o i n t e d  a c r e d e n t i a l s  committee. The 

c o n t e s t e d  d e l e g a t i o n s  from the S outh Ea st  and South Ce nt ra l  D i st r ic t s 

were r e g i s t e r e d  s ep ar a te l y and w e r e  not given de le gate badg e s,  due to 

the c h a l l e n g e  to th eir credentials.

Af te r c o n s i d e r i n g  the m a tt e r,  the cr e de n t i a l s  co m mittee  

r e t u r n e d  a re port r e c o m m e n d i n g  that the c o n v e n t i o n  neat those d e l e­

gates a p p e a r i n g  on the "Regu la rs" s la te f r o m  South Central and on the 

"Ad Hoc" slate from the South East D i s t r ic t , those b e i n g  the p r e­

vai l i n g  slates in their r e s p e c t i v e  d i s t r i c t  conventions.



A m i n o r i t y  re po rt r e c o m m e n d e d  that the c o m p e t i n g  d e l e­

gations from each d i s tr ic t  be se at ed on a 70-30 ratio. A m o t i o n  

t'o a m e n d  the m i n o r i t y  report was then m a d e  to seat both sla te s of
r

d e l e g a t e s  from e a ch  di s tr ic t , and to gi ve the p r e v a i l i n g  slate of

d e l e g a t e s  .7 vote each, and from the c o m p e t i n g  s l at e  .3

votes each.. . .

The pa r ty  b y l aw s Provide, in part:

E a c h  duly elect ed  d e l e g a t e  to the Stat e 
or Di s tr i ct  C o n v e n t i o n  shall be e n t i t l e d  
to one vote up o n  any q u e s t i o n  com ing 
bef ore the Co nv en t io n.

T hi s  p r o v i s i o n  was ca ll ed to the a t t e n t i o n  of the d e l e g a t e s  

a s s e m b l e d  and pr op o sa l was mad e to "suspend the rules". T h e  on l y 

d e l e g a t e s  who v o t ed  were  the 72 u n c o n t e s t e d  d e l e g a t e s  fr o m  the 

C e n t ra l  and N o r t h  West Distr icts. By a vote of £>« 1/2 to 3*'1/2 the* • 

a m e n d m e n t  was auopted. T h e r e a f t e r ,  the m e m b e r s  of the c o m p e t i n g  siai.es 

from the S o u ^ n  Ce ntral and 3 om . n East D i s t r ic t s p a r t i c i p a t e d  on a .7 

vote - .3 vote basis.

Part of the b u s in e ss  of the C o n v e n t i o n  i n v o l v e d  the e l e c t i o n  

of d e l e g a t e s  to the 1972 De mo c ra t ic  N a t i o n a l  C o n ve n ti o n.  A c h a l le ng e  

to c e r t a i n  such d e l e g a t e s  was lodged, f o l l o w i n g  the S t a t e  C o nv e n t i o n .  

The  N a t i o n a l  C o m m i t t e e m a n  and the N a t i o n a l  C o m m i t t e e w o m a n  we re  als o 

c h a l l e n g e d .  The basis of the c h a l l e ng e was the a l l e g e d  f a i l u r e  of 

the State C o n v e n t i o n  to com pl y w i t h  the r e q u i r e m e n t s  of the party 

b y l a w s .

A h e a r i n g  ex am iner, Hans A. Linde, c o n d u c t e d  h e a r i n g s  on the 

c h a l l e n g e  at Anc ho r a ge ,  Alaska, on Ju ne  25-26, 1972. His f i n d i n g s  a nd  

c o n c l u s i o n s  wer e s u b m i t t e d  to the N a t i o n a l  c r e d e n t i a l s  c o m m i t t e e .  He 

c onclud ed , in part: .
t

Th e c o m p r o m i s e  m e th o d of  s o a r i n g  and 
c o u n t i n g  d e l e g a t e s  a d o p t e d  by the c o n­
ven t i o n  to r e s o l ve  this issue r e n u i r e d



s u b s t a n t i a l  d e p a r t u r e s  from the St a te 's  
Firtv Plan of O r g a n i s a t i o n ,  and the d e c­
ision to adopt these d e pa r t u r e s  invo lv ed  
some ap pa r e n t  i r r o g u l a t i t i e s  of p a r l i a m­
entary procedure. T h es e  we re  not the kind 
to cast in doubt w h e t h e r  the a c t io n of the 
a ction taken was u n d e r s t o o d  by or r e p r e s e n t e d  
the wi sh  of t h o s e  v o t i n r  to adopt then.

‘The repo rt  of the cr e de n t i a l s  c o m m i t t e e  to the Democr a t ic%

N a t i o n a l  C o n v e n t i o n  r e c o m m e n d e d  the s e a t i n g  of the d e l e g a t e s  e l e ct e d 

by the S tate C o nventi on .

For the p u r p o s e s  of my d e c i s i o n  on d e fe n d a n t s '  m o t i o n  to 

dis mi s s pl ai n t i f f s '  T h i r d  Cause of Ac tion, I must v i e w  the ev i de n c e  as 

h a v i n g  e s t a b l i s h e d  a p r i m a  f acie case of s u b s t a n t i a l  f a il ur e  to comply 

w i t h  the p a r ty ' s b y l a w s  and the rules of p a r l i a m e n t a r y  p r o c e d u r e  

a d o p t e d  by those b y la w s r e g u l a t i n g  the conduct of the S t a t e  Co nv ention. 

C i v i l  Rule Hi ( b ) . 1

My own doub t s  about the pla in tiffs' T h i r d  Cause o f  Action 

r e v o l v e  a r o u n d  the j u s t i c i a b i l i t y  of the q ue s t i o n s  p r es e n t e d .  U n l ik e  

the First Cause o f  Action, there is no st .te stat u te  g o v e r n i n g  the 

m a t t e r s  of controv er sy . In the abs en ce  of e v i d e n c e  o f  the v i o l a t i o n  

of  a c o n s t i t u t i o n a l  right, I can see no basis up on  w h i c h  this Court

can or s h o u l d  e n t e r  into a d i s p u t e  i n v o l v i n g  the s e a t i n g  of d e l e g a te s

to the p a r ty ' s state c o nvent io n.  The fact that the c o n v e n t i o n  may 

ha ve  v i o l a t e d  its own b yl a ws  and rules of p r o c e d u r e  does not, In and 

of Itself, p r e s e n t  a j u s t i c i a b l e  question. Tho cases cited by the 

pDaintif'fs, to the effect that the court sho ul d compel c o m p l i a n c e  w i t h  

those by la ws ,  are not p e rs u as i ve . It must be r e me mb e r e d  that p o l i t i c a l  

c o n v e n t i o n s  are g e n e r a l l y  c o m p o s e d  of laymen; that the d e l e g a t e s  to a 

c o n v e n t i o n  are o ft e n i n e x p e r i e n c e d  p e on l e a t t e n d i n g  t h e i r  first c o n­

vention. T he  e v i d e nc e in this trial has e s t a b l i s h e d  b e y o n d  q u e s t i o n  

the c o n f u s i o n  that n a t u r a l l y  atten ds  such a meeting . To r e q u i r e  stri ct  

or ev en  s ub st a n t i a l ,  c om pl i a n c e  with the terms of the pa r ty ' s bylaws

-12-



and the r u l e s  of o r d e r  u s e d  by the party , w o u l d  be to I n v i t e

l i t i g a t i o n  on every instance of n o n - c o m p l i a n c e .  The o b v i o u s  result 

w o u l d  be to d e s t r o y  the e n t i r e  p r o cess , if the p e o p l e  are to 

f u n c tion e f f e c t i v e l y ,  t h r o u g h  tiv'ir p c l i t i c a l  parties', they must 

be p e r m i t t e d  to do so free from the strict s u p e r v i s i o n  of the courts. 

Until such time as the p e opl e, through the legi sl a t u r e  or t h e i r  party 

bylaws, choose to give that a u t h o r i t y  to the court, the i n t e r n a l  

problems of c o n d u c t i n g  a p o l i t i c a l  c o n v e n t i o n  are best left to the 

p a rti es themselves.

In O ' D r i e n  v. Brov/n, 3^ L . E d 2 d  1, 6 (1972), the S u p r e m e  

Court of the U n i t e d  States e x p r e s s e d  'grave d o u b t s "  as to the a c ti on 

taken by the Court of A n peals .in t aking ,jurisdictlon o f  a creden t i a l s  

challenge, saying:

«
I has been  u n d e r s t o o d  since our N a t i o n a l  

p o l i t i c a l  p a r t ies first cane into b e i n g  as 
v o l u n t a r y  a s s o c i a t i o n s  of i n d i v i d u a l s  that 
the c o n v e n t i o n  i t s e l f  is the p rope r forum 
for d e t e r m i n i n g  i n t r a - p a r t y  d i s pute s as to 
w h i c h  d e l e g a t e s  s h o u l d  be seated.

* * *

The Court f u r t h e r  stated:

In the light of the a v a i l a b i l i t y  of the 
c o n v e n t i o n  as a forum to r e v i e w  the r e c­
om m e n d a t i o n  of the Creden t i a l s  Commi t t e e  
. . . , the lack of p r e c e d e n t  to support 
the e x t r a o r d i n a r y  r e l i e f  granted by the 
Court of Appeals and the large p ublic 
in t er est in a l l o w i n g  the p o l i t i c a l  p r o c e s s e s  
to f u n c t i o n  free from j u d i c i a l  sup erv i s i o n ,  
we c o n c l u d e  the j u d g m e n t s  of the Court of 
Appeals must be stayed.

The j u s t i c i a b i l i t y  q u e s tion,  it seems to me, turns upon 

w h e t h e r  or not the voters in the South Central Dist rict have  been  

de p r i v e d  of t h e i r  r ight to p a r t i c i p a t e  in the n o m i n a t i o n  process. 

T h e r e  is no doubt that the n o m i n a t i o n  ol’ candid ates, by c o n v e n t i o n  

or committee, is an integr al part of the e l e c t i o n  p r o cess is c o n­

sti t u t i o n a l l y  protected.



In the inst ant case, the v ote rs of the South C e n t r a l  D i s t r i c t* m

a re r e p r e s e n t e d  by two slates of d e l e g a t e s  w h i c h  t o g e t h e r  are auth-
i

✓
orized to cast all of the votes (8 9 ) a l l o c a t e d  to that District.

A s i d e  from the fact that they have been in c o m p e t i t i o n  v/ith one

a n o t h e r  from the time of their precinc t c a u c us es, there is no evide n c e
%

that those d e l e g a t e s  do not fairly and r e a s o n a b l y  r e p r e s e n t  the 

p e o p l e  of the S o u t h  C e n t r a l  D i s t r i c t  as a whole. If a n y t hing,  it

seems r e a s o n a b l e  to a s s u m e  that they m o r e  a d e q u a t e l y  r e p r e s e n t  that

area, since each g r o u p  o b v i o u s l y  has the s u p p o r t  of a large number

of voters h a v i n g  d i f f e r e n t  p o l i t i c a l  views.

So long as the p rocedures a d o p t e d  at the s t a t e  c o n v e n t i o n  

do not m a t e r i a l l y  d e p r i v e  the people of the South C e n t r a l  D i s t r i c t  of 

t heir r i g h t  to p a r t i c i p a t e  in the n o m i n a t i n g  proce ss there is no t • 

d e n i a l  of the c o n s t i t u t i o n a l  right of e q u a l  p r otec tion. Here, the 

r e p r e s e n t a t i o n  of all the p e o p l e  m a k i n g  up that d i s t r i c t  has b e e n  

b r o a d e n e d  r a t h e r  than narrowed. I am, therefor e, u n a b l e  to c o n c l u d e  

that p l a i n t i f f s  have p r e s e n t e d  a prima f acie case on their a l l e g e d  

d e n i a l  of a c o n s t i t u t i o n a l  guarantee.

One e x t r e m e  e x amp le may serve to I l l u s t r a t e  the point.

S u p p o s e  a p o l i t i c a l  part y h a v i n g  a s i m i l a r  set of b y l aws, b e c a u s e  

of d i f f i c u l t y  In s e a t i n g  delega tes, d e c i d e d  to p e r m i t  all r e g i s t e r e d  

party m e m b e r s  from a p a r t i c u l a r  d i s t r i c t  to sit as d e l e g a t e s ,  

s h a r i n g  the votes a l l o c a t e d  to that dis trict. Even if In total 

v i o l a t i o n  of the party bylaws, would  such a p r o c e d u r e  amc nt to a 

d e n i a l  of equal p r o t e c t i o n ?  I suggest not.

O n  the g r o u n d s  of j u s t i c i a b i l i t y ,  p l a i n t i f f s  T h i r d  Cause 

of A c t i o n  m u 3 t  be dismiss ed.

C O N C L U S I O N

P l a i n t i f f s  are entitled to a p e r m a n e n t  i n j u n c t i o n  and 

d e c l a r a t o r y  j u d g m e n t ,  as pr ayed for, on their F i r s t  Cause of Action.

The q u e s t i o n  p r e s e n t e d  by p l a i n t i f f s’ Se c o n d  C a u s e  of Action, being



moot, r e q u i r e s  nc decision. Plaintiffs' Third C a u s e  of A c t i o n  

shall be dismissed.

J u d g m e n t  shall be e n tered in confor m i t y  w i t h  this ooinion. 

As p e r m i t t e d  by Civ il Rule 5? (a), the f o r e g o i n g  shall serve as my 

F i n d i n g s  of Fact and C o n c l u s i o n s  of Law.

D ATED this 28th day of December, 1972, at Anchorage,

Alaska.

EDMOND W. BIJRKE 
Su n er ior Court Judge



House Judiciary Committee 
January 20, 1976

The meeting was called to order by Chairman Gardiner at 1:20. Present 
were Gardiner, Cotten, Eliason, Parr, Bradley and Specking.

Under discussion was Mr. Miller's HB 606 dealing with appointments to 
fill vacancies in the U.S. Senators seats. Mr. Miller pointed out that 
the vacancy should be filled by a person of the same political party as 
the deceased. Mr. Miller felt that the appointment has to be made by 
the Governor and has outlined in HB 606 a method by which names should 
be submitted to the Governor, should the Governor happen to not be of 
the same party as the deceased.

Most of the disagreement stemmed from the method of submitting names to 
the Governor. Be it from the President of the Senate and the Speaker of 
the House, the Caucuses, the Central Committees, the District Committees 
or what u ve you. Only Mr. Specking was in disagreement that the replace­
ment showed be of the same party.

The situation of a special election was discussed, and whether an 
appointment should be made until the next general election, at which 
time the appoint*. > would have to be duly elected.

Mr. Gardiner suggested that the members meditate on the matter, and a 
draft proposal be drawn up suggesting methods of submitting names, and 
it will be researched as to whether in the fact the Governor has to make 
the appointment, or if a special election will do.

The meeting was adjourned at 2:30.



House Judiciary Committee 
January 28, 1976

The meeting was called to order by Chairman Gardiner at 11:05 p.m. 
Members present were Brown, Cotten, Eliason, Bradley, Parr and Gardiner.

HOUSE BILL MO. 606 Vacancies in U.S. Senate seats

The basic problem with the bill as it stands and as Mr. Walker was 
directed to draft a substitute is that the Legislature is not always in 
session, and by directing nominations through the Legislature, it would 
require a special session during those times when the Legislature was 
not in session.

After much discussion it was finally agreed upon that the best step to 
take was to have the fou" district conventions as filed with the Lt. 
Governor as to jurisdiction, each submit no more than 2 names to the 
Governor so that he has from 1 - 8  names to choose from.

Mr. Walker was instructed to draft a CS based on the above ideas.

The meeting was adjourned at 11:39 p.m.



House Judiciary Committee 
February 11, 1976 
Page 2

CSSB 440 SECURITY INTERESTS

Rick Svobodny explained that this deals with the Uniform Commercial
Code. As things stand now automobiles and mobile homes which are 
covered by certificate of title, do not require the dealer to file liens
held by the bank on his inventory until it is sold. This would make it
necessary for this information to be available before the article was 
sold. The filing must be done when the manufacture sells the vehicles 
to the dealer, not when the dealer sells to the consumer.

Mr. Parr moved that CSSB 440 pass out of committee. No objection, it 
was done.

HB 606 VACANCIES U.S. SENATORS

The members discussed the following amendments to CS HB 606:

Page 1, lines 27 - 29: Delete last sentence of subsection (c).

Page 2, line 6: Delete "not more than".

Mr. Cotten moved that the above amendments be adopted. No objection, 
so ordered.

Page 2, lines 11 - 17: Change to read:

Sec. 15.40.016. PLAN FILED WITH LIEUTENANT GOVERNOR.
Each state party central committee shall maintain on file with 
the office of the lieutenant governor a plan which defines the 
"party districts" for the purposes of Sec. 15.40.010 and Sec. 
15.40.015.

Mr. Gardiner moved that the above amendment to adopted. No objection, 
so ordered.

Mr. Parr moved that HB 606 pass out of committee in the form of CS HB 606 
with the above amendments included. No objection, so ordered.

The meeting was adjourned at 8:35 p.m.
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Or i gi n al  Sponsor: Mill er

IN THE HO US E BY THE J U D I CI A RY  CO M MI TT E E

CS F O R  H O U S E  BI LL  MO. 606 

IN THE LEGI S LA TU R E OF THE ST ATE OF  ALA SK A 

NINTH L E GI SL A TU R E - S E C O N D  SE SSION 

A BILL

F or  an Act entitled: "An Act r e l a t i n g  to ap po i nt m en t s to v a ca nc ies in the

office of  U n it e d States senator."

BE IT ENAC T ED  BY THE L EG I SL A T U R E  OF THE STATE OF ALASKA:

* Se cti on 1. A3 15.40.010 is r e p ea le d  and r e -e na c te d  to read:

Sec. 15.40.010. CO ND ITIONS AMD TIME OF FILLING V A CA N CY  B Y  A P P O I N T­

MENT. (a) Whe n a vacancy occurs in the office of U nited States senator, 

a qu alified p e r s o n  shall he ap p o in t ed  w ithi n 30 days to fill the 

vacancy unless the re m a in d er  of the term of the p re de c e s s o r  in office 

will expire or the vacancy will be filled by a special e l e c ti o n before 

the senate will next meet, convene or reconvene. The pe rs on  a p p o i nt e d 

shall be a me mb er  of the same po l it ic al  party as the p e r so n  w h o  vaca t ed  

the office. If the pe rs on  v a c a ti n g the office was not n o m i n at e d by a 

po li ti ca l party any qu a l if i ed  p e r so n  may be appointed.

(b) If the governo r is a m e m b e r  of the same polit ic al  part y as

the person who vacated the office, or if the p e r s o n  v a c a t i n g  the offi ce

was not el ec ted as a m e m b e r  of a p o l i ti c al  party, the go v er n o r  shall 

appoint a replacement.

(c) If the p erson who va ca t ed  the office was el ec ted a3 a m e m b e r  

of a di fferent po li tical p a r ty  from that of  the g o ve rn or the g o v e r n o r  

shall appoint a re placement from the lists submitted, to him  by the pa rt y 

di strict co mmittees of the p arty of the p e r s o n  vaca ;ing the office.

* Sec. 2„ AS 15*40 is amende d by ad di ng n ew  sections to read:

Sec. 15.40.015. PARTY D I S TR I CT  COM MITTEES TO  PREPARE LISTS. W h e n

a va ca nc y occurs In the office of  Unit ed  States se na tor each of the

-1-  CS HB  606
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party district committees of the p arty to w h i c h  the person  v a c a t i n g  the 

.'ice was a member, may, w i t h i n  15 day3 following the vacancy, submit 

to the g o v e rnor a li3t conta i n i n g  not more than two name3 it proposes as 

n o m inees to fill the vacancy. "Party district committee" means the 

p o l i t i c a l  party committee that performs the executive function on an 

intermediate reg io n a l  basis reprasentafcing an area larger than the p r e­

cinct o r  city and smaller than the 3tatc.

Sec. 15.40.016. PLANS P I L E D  WITH L I E U T E N A N T  GOVERNOR. Each party 

distric t committee shall, not less than 10 days before the o ccurrence  

o f  a vacancy, file with the office of the lieutenant gover n o r  its plans 

and proced ures for developing  the list of nominees provided for under 

sec. 15 of this chapter.

CSHB 606 - 2 -
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A l a s k a  S t a t u t e s § 15.40.030

thr ju d ic ia l i l is triot to which he was appointed, except in case of 
a s s ig n m e n ts  and transfers in which case he shall designate the 
d i s i m t  w h e re  he has served the major portion of his term. (§ 
7.501 h S3 SLA 19G0)

S ec. 15.35.090. Placing name of superior court judge on ballot.
The secretary of state shall place the name of a judge who has 
properly tiled a declaration of candidacy on a separate nonpartisan 
judicial districtwide ballot for the general election at which ap­
proval is sought. (§ 7.57 ch 83 SLA 1960)

Chapter 40. Special Elections and Appointments.
A rtic le
1. U n ite d  S ta te  S e n a te  (§§  15.40.010— 15.40.130)
2. U n ite d  S ta te s  H o u se  o f  R e p r e s e n ta t iv e s  (§§  15.40.140— 15.40.220)
3. G o v e rn o r  a n d  S e c r e ta r y  o f  S t a te  (§ §  15.40.230— 15.40.310)
4. L e g is la tu r e  (§§  15.40.320— 15.40.470)

Article 1. United States Senate.

S e c tio n
10. C o n d itio n s  a n d  t im e  o f  f i ll in g  

v a c a n c y  b y  a p p o in tm e n t  
20. Q u a lif ic a tio n  o f  a p p o in te e  
30. C o n d itio n s  f o r  fu l l ,  u n e x p ire d  

t e r m  a p p o in tm e n t  
40. C o n d itio n s  f o r  p a r t - t e r m  a p ­

p o in tm e n t  n n d  s p e c ia l  e le c t io n  
50. D a te  o f  sp e c in l e le c tio n  
00. P ro c la m a t io n  o f  s p e c ia l  e le c tio n  
70. T e r m  o f  e le c te d  s e n a to r  
80. S e le c tio n  o f  n o m in e e s  in  m a n n e r  

p ro v id e d  f o r  g e n e r a l  e le c tio n

S e c tio n
90. D e s ig n a tio n  o f  n o m in e e s  b y  p e ­

t i t io n
100. R e q u ire m e n ts  o f  p e t i t io n  f o r  n o - 

p a r ty  c a n d id a te s  
110. R e q u ire m e n ts  o f  p e ti t io n  b y  p o ­

l i t ic a l  p a r ty  
120. S e lec tio i o f  p o lit ic a l  p u r ty  n o m ­

in ee s
130. G e n e ra l  p ro v is io n  f o r  c o n d u c t o f  

sp e c ia l  e le c tio n

Sec. 15.40.010. Conditions and time of filling vacancy by appoint­
ment. When a vacancy occurs in the office of United States senator, 
the governor, within 30 days, shall appoint a qualified person to 
fill the vacancy. However, if the remainder of the term of the 
predecessor in office will expire or if the vacancy will be filled by 
a special election before the senate will next meet, convene, or re­
convene, the governor shall not fill the vacancy. (§ 8.01 ch 83 SLA 
1960)

A m , J u r .  re fe re n c e .— 18 A m . J u r . ,  
E le c t io n s ,  §§ 5, 8, 9, 13, 45 , 4G.

See. 15.40.020. Qualification of appointee. The appointee shall be 
a member of the same political party as that which nominated 
the predecessor in office. If the predecessor in office was not nomi­
nated by a political party, the governor may appoint any qualified 
person. (§ 8.02 ch 83 SLA I960)

Sec. 15.40.030. Conditions for full, unexpired term appointment.
If the vacancy is for an unexpired term of two years plus five

li__
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§ 15.40.040 E l e c t io n s § 15.40.110

full calendar months or less, the appointment shall be for the re • 
mainder of the unexpired term. (§ 8.03 ch 83 SLA 1960)

Sec. 15.40.0*10. Conditions for part-term appointment and special 
election. If the vacancy is for an unexpired term of more than two 
years plus five full calendar months, the governor shall call a spe­
cial election by proclamation and the appointment shall expire on 
the date the United States senate first meets, convenes, or recon­
venes, following the certification of the results of the special elec­
tion by the secretary of state. (§ 8.04 ch 83 SLA 1960)

Sec. 15.40.050. Date of special election. The special election to fill 
the vacancy shall be held on the date of the first general election 
which is held more than three full calendar months after the va­
cancy occurs. (§ 8.05 ch 83 SLA 1960)

Sec. 15.40.060. Proclamation of special election. The governor 
shall issue the proclamation calling the special election at least 
80 days before the election. (§ 8.06 ch 83 SLA 1960)

Sec. 15.40.070. Term of elected senator. At the special election, 
a United States senator shall be elected to fill the remainder of 
the unexpired term. The person elected shall take office on the 
date the United States senate first meets, convenes, or reconvenes 
following the certification of the results of the special election by 
the secretary of state. (§ 8.07 ch 83 SLA 1960)

Sec. 15.40.080. Selection of nominees in manner provided for gen­
eral election. If the vacancy in the office of the United States sena­
tor occurs one calendar month or more before the filing date for 
the party primary nomination, candidates for the special election 
shall be nominated in the manner provided for the nomination of 
candidates for general elections. (§ i'.u8 ch 83 SLA 1960)

Sec. 15.40.090. Designation of nominees by petition. If the va­
cancy occurs less than one calendar month before the filing date 
for the party primary nomination and more than three calendar 
months before the next general election, candidates shall be nomi­
nated by petition transmitted by actual delivery to the secretary 
of state before September 2 immediately preceding the special elec­
tion. (§ 8.09 ch 83 SLA 1960)

Sec. 15.40.100. Requirements of petition for no-party candidates. 
Petitions for the nomination of candidates not representing a 
political party shall be signed by at least 1,000 qualified voters, 
and shall state in substance that which is required in petitions for 
nomination for general elections provided in AS 15.25.180. (§ 8.10 
ch 83 SLA I960)

Sec. 15.40.110. Requirements of petition by political party. Peti­
tions for the nomination of candidates of political parties shall

45



§ 15.40.120 A laska Statutes § 15.40.150 § 15.40

state in substance that the political party desires and intends to 
support the named candidate for the office of United States senator 
at the special election and requests that the name of the candidate 
be placed on the ballot. (§ 8.11 ch 83 SLA 1960)

Sec. 15.40.120. Selection of political party nominees. The nomi­
nees of political parties to be designated by special petition may 
be selected by the state convention or by any other manner as pre­
scribed by the party bylaws, and the petition shall be signed by 
the chairman and secretary of the state convention or, if the nomi­
nee is designated by the central committee, the petition shall be 
signed by the chairman of the central committee or in any other 
manner prescribed by the party bylaws. (§ 8.12 ch 83 SLA 1960)

Sec. 15.40.130. General provision for conduct of special election. 
Unless specifically provided otherwise, all provisions regarding 
the conduct of the general election shall govern the conduct 
of the special election of United States senators, including, 
but not limited to, provisions concerning voter qualifications; 
provisions regarding the duties, powers, rights and obligations of 
the secretary of state, of other election officials, and of cities and 
organized boroughs; provision for notification of the election; 
provision for payment of election expenses; provisions regarding 
employees being allowed time from work to vote; provisions for 
the counting, canvassing, and certification of returns; provisions 
for the determination of the votes and of recounts, contests, and 
appeal; and provision for absentee voting and the use of voting 
machines. (§ 8.13 ch 83 SLA 1960)

Article 2. United States House of Representatives.

I

Section
190. R e q u ire m e n ts  o f  p e t i t io n  o f  n o ­

p a r ty  c a n d id a te s  
200. R e q u ire m e n ts  o f  p n r ty  p e ti t io n  
210. S e le c tio n  o f  p a r ty  n o m in e e s  
220. G e n e ra l  p ro v is io n s  f o r  c o n d u c t 

o f  sp e c ia l  e le c tio n

S e c tio n
110. C o n d itio n  a n d  tim e  o f  c a l l in g  

specie .; e le c tio n  
150. C o n d itio n  f o r  h o ld in g  sp e c ia l  

e le c t io n  w i th  p r im a r y  
1G0. P ro c la m a t io n  
170. T e rm  o f  e le c te d  r e p r e s e n ta t iv e  
180. D a te  o f  n o m in a tio n s

Sec. 15.40.140. Condition and time of calling special election. 
When a vacancy occurs in the office of United States representa­
tive, the governor shall, by proclamation, call a special election to 
be held on a date within not less than 60, nor more than 90, days 
after the date tho vacancy occurs. However, if the vacancy occurs 
on a date that is less than 60 days before, or is on or after the date 
of the primary nomination in general election years, the governor 
shall not call a special election. (§ 8.21 ch 83 SLA 1960)

Sec. 15.40.150. Condition for holding special election with pri­
mary. If the vacancy occurs on a date within not less than 60, nor
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BEGICH v. JEFFERSON Alaska 2 7
Cite as. Alaska. I\2(l 27

N ic h o la s  J .  B E G I C H ,  A p p e lla n t, 

v .

W i l l  K e y  J E F F E R S O N ,  A p pellee .

N ich o la s  J .  B E G I C H ,  D on ald E .  Y o u n g , and

G eorge H . H o h m a n , A p p e lla n ts , 

v .

S T A T E  of A la s k a , Appellee.

No. 894.

S u p r e m e  C o u r t  o f  A l a s k a .

M a y  17, I OCS .

Actions for declaratory and injunctive 
relief. The Superior Court, Third Judicial 
District, a t Anchorage, Edward V. Davis, 
J., rendered Judgments, and appeals were 
taken. The Supreme Court, Rabinowitz, J., 
held that constitutional provision that no 
legislator may hold any other office or posi­
tion of profit under United States or state 
prohibited legislators from holding posi­
tions as superintendent and teachers in the 
slate operated school district within the un­
organized borough.

Affirm ed.

1. O ff ic e rs  C = 3 0 .3

Phrase "position of profit" in constitu­
tional provision that no legislator map hold 
any other office or position of profit tinder 
United States or state indicated legislative 
intention to prohibit legislators from hold­
ing any other salaried nontcmporary em­
ployment under United States or State of 
Alaska. Const, art. 2, § 5.

S o o  p u b l i c a t i o n  W o r d s  nnd P h r a s e s  
f o r  o t h e r  judi c ial  c o n s t  r u c t i o n s  and 
de f in i t i ons .

2. O ff ic e rs  C = 3 0 .3

The phrase "position of profit" in con­
stitutional provision that no legislator may 
hold any other office or position of profit 
under United Stales or state is not synony­
mous with "office of profit". Const, art. 
2, § 5.

S e e  p u b l i c a t i o n  W o r d s  an d  P h r a s e s  
f o r  o t h e r  judi c i a l  c o n s t r u c t i o n s  nnd 
de f in i t i ons .

3. O ff ic e rs  C=530.3

The term "appointed" in constitutional 
provision that no legislator may hold any 
other office or position of profit under 
United States or state and that during term 
for which elected and fo r one year there­
after no legislator may be nominated, 
elected, or appointed to any other office or 
position of profit which has been created, 
or salary or emoluments of which have 
been increased, while he was member is 
sufficiently broad in meaning to encompass 
hiring of employees, in particular, employ­
ment of both school superintendents and 
teachers. Const, art. 2, § 5.

S e e  p u b l i c a t i o n  W o r d s  nnd P h r a s e s  
f o r  o t h e r  judi c i a l  c o n s t r u c t i o n s  and 
de f in i t i ons .

4. 0 IIleers O=>30.3

The phrase “position of profit” in con­
stitutional provision that no legislator may 
hold any other office or position of profit 
under United States or state was intended 
to mean something more than merely an 
appointive office, as distinguished from an 
elective office. Const, art. 2, § 5.

5. O ff ic e rs  C = 3 0 .3

Frnm crs did not intend that "position 
of profit” in constitutional provision that 
no legislator may hold any other office or 
position of profit under United States or 
state he distinguished from "mere em­
ployees” of United States or Alaska. 
Const, art. 2, § S.

C. O ff ic e rs  C = 3 0 .3

Superintendents of state schools nnd 
state school teachers hold "positions of 
profit” within constitutional provision that 
no legislator may hold any other office or 
position of profit under United States or 
state. Const, art. 2, § 5.

S e e  p u b l i c a t i o n  W o r d s  mid  P h r a s e s  
f o r  o t h e r  judi cial  c o n s t r u c t i o n s  and 
d e f in i t i ons ,

7. Of lin e rs  C = 3 0 .3

Employment of superintendent nnd 
teachers by the state operated school system 
within the unorganized borough is not em­
ployment by political subdivision of State 
of Alaska; superintendent and teachers arc
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employees of State of Alaska and occupy 
positions of profit under State of Alaska 
within constitutional provision that no leg­
islator may hold any other office or posi­

t io n  of profit under United States or State 
of Alaska. AS 14.12.010; Const, art. 2, § 
5; art. 7, § 1; art. 10. § 2; art. 15, § 3.

0. Sch o o ls and Sch ool D is t r ic t s  C = 2 I

The state operated school district is not 
a political s; bdivision of the State of 
Alaska. AS 14.12.010; Const, art. 7, § 1; 
art. 10, § 2

9. O ff ic e rs  0 = 3 0 .3

Statute providing that employment as 
a teacher is not holding office or position 
of profit is violative of constitutional provi­
sion that no legislator may hold any other 
office or position of profit under United 
States or state. AS 2-1.05.010; Const, art.
2, §5.

10. O ffic e r*  C=*30

Alaska's constitutional prohibition 
against members of the three separate 
branches of state government holding any 
other positions of profit under Stale of 
Alaska reflects intent lo guard against con­
flicts of interest, self-aggrandizement, con­
centration of power, and dilution of sepa­
ration of powers in regard to exercise by 
these governmental officials of the execu­
tive, judicial, and legislative functions of 
state government. Const, art. 2, § 5; art.
3, § 6; art. 4, §§ 8, 14; art. 12, § 3.

Joe P . Joscphson, of Pollock & Joscph- 
son, Anchorage, for appellants.

Will Key Jefferson, pro sc

Dorothy Awes Ifaaland, Asst. Atty. Gen., 
Anchorage, for appellees.

Before NESBETT, C. J., and DIMOND 
and RABINOW ITZ, JJ.

I .  Throughout tho period In question appel­
la n t N ich olas .T. B egich  held, and now 

holds, the position of superintendent of 
on-liaso schools a t Ifo rt  IMchurdson, A la s ­
ka. D u rin g  the .same period, appellants

O PIN IO N

RABINOW ITZ, Justice.
The broad question raised by this appeal 

is whether appellants arc prohibitc . by arti­
cle II, section 5 of the Alaska constitution 
from holding positions as school teachers 
while they serve as members of the Legisla­
ture of the State of Alaska. This section of 
the legislative article of Alaska's constitu­
tion provides:

No legislator may hold any other office 
or position of profit under the United 
States or the State. During the term for 
which elected and for one year there­
after, no legislator may be nominated, 
elected, or appointed to any other office 
or position of profit which has been cre­
ated, or the salary or emoluments of 
which have been increased, while lie was 
a member. This section shall not pre­
vent any person from seeking or holding 
'.he office of governor, secretary of state, 
or member of Congress. This section 
shall not apply to employment by or 
election to a constitutional convention.
In the superior court appellee State of 

Alaska instituted a declaratory judgment 
action seeking a ruling that article II, sec­
tion 5 of the Alaska constitution prohibits a 
legislator from holding any other position 
of profit under the State of Alaska "in­
cluding, but not limited to the positions of 
teacher, principal or superintendent of a 
state-operated school."1 The State of 
Alaska also sought a determination that AS 
24.05.010, a portion of our statutory law re­
lating to the qualifications of legislators, 
was unconstitutional. This statute, sub­
stantially reiterates the text of article II, 
section 5 of our constitution. An amend­
ment to this section, enacted in 1965,* pro­
vides :

An office of profit as used in this section 
means an elective office on the state o r 
federal levels of government, the holder

Donald 10. Young nnd George I I .  Ilo liinnn 
lie lil, and presently hold, positions ns 

seboul teiichew .

2, S L A  10G5, eli. S5, § 1.
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of which is entitled to a salary; a posi­
tion of profit means an appointive posi­
tion on the state or federal levels of gov­
ernment, the holder of which has the 
authority to  make policy and is entitled 
to  a salary fo r his services. Employment 
as a 'teacher' as defined in AS 14.17.250 
(12) shall not be considered as holding 
an office or position of profit.

In addition to the declaratory relief re­
quested as to article II, section 5 of the 
Alaska constitution, and AS 24.05.040 as 
amended, the state also sought to enjoin 
appellants from holding positions of profit 
while they were members of the Legislature 
of the State of Alaska.3

In granting summary judgment in the 
separate action instituted by appellee Jef- 
feison against appellant Begich, the supe­
rior court decreed that article II, section 5 
of the Alaska constitution was unambig­
uous, that the position of superintendent of 
on-base schools at Fort Richardson, Alaska, 
held by appellant Begich, was a position of 
profit under the State of Alaska within the 
intendment of article II, section 5 of the 
Alaska constitution, that such “dual office 
holding" by appellant Begich was in direct 
violation of article II, section 5, that AS 
24.05.040 is unconstitutional and void,'1 and 
that appellant Begich should be enjoined 
from acting as superintendent of on-base 
schools of the State of Alaska during any 
period lie holds office as a member of the 
Legislature of the State of Alaska. In  
awarding summary judgment to appellee 
State of Alaska in its separate declaratory

3. In  n separate su it  w liieli was consolidated 
w ith the stnto'n action, appellee W ill 
K e y  J e ffe rso n  B u o d  appellant N icholas 

7 Begich  and in  p a rt sought to enjoin 
appellant B eg ich  from  holding Ilia  p o si­
tion of superintendent o f on-base schools 
nt F o r t  Iticlinrdaon, A laska.

4. In  the suinninry judgm ent which wns
entered, it wns sp e cifica lly  stated :

T h a t  C h a p te r 85, Session  I.nwn ot 

A la ska , 10G5, codified as part of A la s ­
ka .Statutes 24.05.010, is  co n trary  to tho

judgment action against appellants, the 
superior court specifically decreed that:

[T Jhe positions of teacher, principal, or 
superintendent in a State operated school 
constitute positions of profit under A rti­
cle II, § 5 of the Constitution of the State 
of Alaska, which provides that no legis­
lator may hold any other office or posi­
tion of profit under the United States or 
the State.

The order granting summary judgment 
also decreed that the 1965 amendment to 
AS 24.05.040 was inconsistent with article 
II, section 5 of the constitution of Alaska, 
and thus unconstitutional. I t  was further 
decreed that appellants "Begich, Young and 
Hohman are enjoined from holding their 
respective positions as teachers, or as 
school superintendent, while they arc mem­
bers of the legislature of the State of 
Alaska.” c

[1] The focus of our initial inquiry is 
upon the meaning of the phrase “position of 
profit” as used in article II, section 5 of 
the Alaska constitution. As originally pro­
posed by the Committee on the Legislative 
Branch at the Alaska Constitutional Con­
vention, section 5 read:

No member of the legislature shall 
hold any other office which has bccu 
created, or the salary or emoluments of 
which have been increased while lie was 
a member of the legislature, during the 
term for which lie was elected and for 
one year after the expiration of such 
term. No legislator or other elective or 
appointive officer of this state shall file

.specific prohibition o f tho Constitution  
of the S ta te  of A laska  in sofar ns It  p ro ­
vides th nt:

‘Em ploym ent ns n "tc a c b c r”  ns de­
fined in A .S .  14.17.250(12) shnl! not 
bo considered o b  bolding nn office o r 
position o f p ro fit.'

And, fo r th at reason, is unconstitu­
tional nnd void.

5. I n  both cases the superior court stayed 
the effect of its  decrees pending appel­
late review.
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or run for election to any other state 
office until his sendees have been termi­
nated, but a member of one house of the 
legislature may be nominated and elected 
to  the other house. This section shall not 
apply to positions of employment in or 
elections to any' constitutional conven­
tion.0

W hen the Committee on the Legislative 
Branch first introduced its Committee P ro ­
posal No. 5 at the constitutional convention 
(section 5 of this proposal being the fore­
runner of article II , section 5), the com­
mittee also made of record its commentary 
concerning this proposal. In  this docu­
ment, it was stated in part tha t:

It is generally agreed that the temptation 
to  create jobs or to increase the salary 
in existing jobs which legislators would 
then accept ought to be removed.7

During the January 25, 1956, proceedings 
of the Alaska Constitutional Convention, 
Mr. Steve McCutchcon, chairman of the 
Committee on the Legislative Branch, sub­
mitted an amendment to the then proposed 
sections. The amendment offered an addi­
tion to section 5 which road as follows: 
"No legislator may hold any other office or 
position of profit under the United States 
or the State.” 8 A t the time this amend­
ment was introduced, Mr. McCutchcon 
made the following statement:

Mr. President, I will say, before objec­
tion is made, that it was the intent of the 
Legislature Committee that there should 
be no dual office holding from the stand­
point of a legislator, and it was drawn 
to our attention that our article, Section 5 
at least in the article, wasn’t entirely 
clear that dual office holding was pro­
hibited. So this terminology has been

G. G Proceedings of tbo Alnshn C o n stitu ­

tional Convention, Appendix V , Com m it­
tee P ro p o sa ls  nnd Com m entary at 30.

7. T b o  text of th is same com m ittee com ­
m en tary  then rends:

T lio ro  lmvo been instances in which leg ­
is la to rs  have v irtu a lly  coerced governors 
into appointing them to sta te  offices 

oa tho p rice  fo r  th e ir action on tho

offered in order to clarify and fortify 
that point.
It is apparent from the foregoing that 

any allusions at the constitutional conven­
tion to the meaning of the phrase "position 
of profit” were of a rather sketchy and in­
conclusive character. To further illumine 
the task of construing this language, we 
turn  to other portions of our constitution 
in which “position of profit” has been em­
ployed. In  article III , section 6, which 
deals with the executive branch of Alaska’s 
government, it is provided that:

The governor shall not hold any other 
office or position of profit under the 
United States, the State, or its political 
subdivisions.
In  article IV  of the Alaska constitution, 

the term “position of profit" is employed in 
two sections. In  regard to the judicial 
council, which body is created by this arti- 
c’c, section 8, provides in part that:

No member of the judicial council, ex­
cept the chief justice, may hold any other 
office or position of profit under the 
United States or the State.
Concerning the justices of this court, and 

superior court judges, article IV, section 14 
provides in part:

Supreme court justices and superior 
court judges while .iolding office may not 
practice law, hold office in a political par­
ty, or hold any other office or position of 
profit under the United Slates, the State, 
or its political subdivisions.
Also of importance is section 3 of article 

N il  of Alaska's constitution. This article, 
entitled General Provisions, states in regard 
to “position of profit” :

Service in the armed forces of the 
United States or the State is not an office

governor's p ro g ra m ; such denis would 
be prevented by requiring n yenr to 
elapse before elig ibility . T h is  HCction, 
fu rth erm o re, would prevent nny state 
officint from  using b is  office or expense 

necount ns a vehicle lior campaigning 
fo r  another office.

8, 4 Proceedings of the A la sk a  Constitution­
a l Convention (Ja n . 25, 1950), a t 3005.
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or position of profit as the term is used
in this constitution.

The foregoing provisions of Alaska’s 
constitution shed considerable light upon 
the intended meaning of the phrase "posi­
tion of profit.” W e have concluded that 
the trial court correctly determined that 
the provisions of article II, section 5 of the 
Alaska constitution arc unambiguous. U p­
on a reading of the constitution as a whole, 
wc deem it of paramount significance that 
the phrase "position of profit,” in addition 
to restricting members of the legislature, 
has also been employed as a restriction up­
on members of the judicial council, justices 
of this court, superior court judges, and the 
chief executive officer of the State of 
Alaska. Use of the term "position of 
profit” in these articles of Alaska’s consti­
tution illuminates the reach the framers of 
our constitution intended to impart to this 
term in article II, section 5. This usage, 
considered with the fact that the constitu­
tion itself provides only two exceptions to

the scope of "position of profit," namely, 
article II , section 5’s proviso that the sec­
tion itself be inapplicable "to employment 
by or election to a constitutional conven­
tion ,"0 and article X II, section 3’s pro­
vision that “service in the armed forces 
of the United States or of the State is not 
an office or position of profit as the term 
is used in this constitution,” indicates to us 
that the framers intended to prohibit mem­
bers of the legislature, judiciary, judicial 
council, and the state’s chief executive offi­
cer from holding any other salaried non- 
temporary employment under the United 
States or the State of Alaska.

[2 ,3] In  reaching this conclusion, wc 
reject appellants’ primary contention that 
the phrase "position of profit'- is synony­
mous with "office of profit," and that the 
only distinction between the two is that the 
former applies to appointive, as opposed to 
elective, offices or positions under the 
United States or the State of Alaska.10

9. In  A S  22.03.130 of our statu tes relating 
to tbo Suprem o C o u rt of A la ska , i t  is  

provided tlin t:
A  suprem e court ju stice  while holding 

offico mny not practice law , bold o f­
fice  in  n p o litica l p a rty , o r bold any 

other offico o r position of p ro fit under 
tbo U n ited  S ta te s , the state , o r its  po­
lit ic a l subdivisions. A  suprem o court 
ju stico  filin g  fo r another elective public 
offico fo rfe its  b is  ju d ic ia l position, 

l t y  v irtu e of A S  22.10.180 the same re ­
str ic tio n s worn imposed upon su p erio r 
co u rt judges. In  regard to our d istr ic t  
judges, A S  22.15.210(a) establishes th a t: 

A  d is tr ic t  m ag istrate , while bolding 
office , m ay not practice  law, except be­
fore n federal d istr ic t  court o r federal 
agency nod i f  tbo prnoticc docs not In ­
te rfe re  w ith the pcrforinnnco of bis o f­
fic ia l duties ns m a g istrate . E x ce p t ns 
provided ia  th is section, a d istr ic t  m ag­
is tra te  m ay not engage la  the conduct 

o f any other profession, vocation o r 
business fo r p ro fit o r compensation, 
bold office in n political party, o r bold 
any other offico o r position of p ro fit 
under tho U nited  S ta te s , the stato or 
it s  political subdivisions, except tlin t 
the d is tr ic t  m agistrate may be appoint­
ed deputy c le rk  of tbo superior court 
nml may hold tbo offico of U nited 

S ta te s  com m issioner. A  d istric t mag­

is tra te  who files fo r  nn cloetivo public 

office  fo rfe its  b is ju d ic ia l position.
A s  to deputy m agistrates, tbo leg isla ­

tu re , in A S  22.15.210(b), provides th n t: 
A  deputy m agistrate, w hile bolding 

o ffice , m ay net bold office in a p o lit i­
c a l pnrty. I l o  mny bold nny otltcr o f­
fico o r position o f p ro fit under tho 

U nited S ta te s , tbo state o r its  political 
subdivisions, o r cngugo in tbo conduct 
nf any profession o r business which 

does not in terfere  w ith the perform ance 
of b is  ju d ic ia l duties or rcquiro Hint lie 
repeatedly disq ualify h im self from  ju ­
dicia l service  because ot a conflict ot 
in terest caused thereby.

10. A s previously indicated, nrt. I l l ,  5 C 
prohibits the governor from  bolding nny 
position o f p ro fit under tbo United States, 
tbo utnlc, o r Its political subdivisions. 
Section 14 of nrt. I V  cnlls fo r  tbo samo 
prohibition (i. c., po litical subdivisions). 
N o reference is  made to politicnl subdi­
vis io n s in nrt. I f ,  fi fi.

C f .  W eb ster's T h ird  Now  International 
D ictio n a ry  (2d ed. 1001) iu  which "p o s i­
tio n " Is  defined in p n rt os “ office, em ­

ployment, vocation" nnd ns "th e  group o f 
tasks and responsibilities m aking up tbo 
duties of an em ployee."

Appellants cite authority to the effect 

thnt before nny public employment ean
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t m m

As part of this argument appellants contend 
tha t the phrase "position of profit” is modi­
fied, and consequently narrowed, by the 
second sentence of article IT, section 5 in 
which the terms "nominated,” "elected,” or 
"appointed" arc "clearly intended exhaus­
tively to catalogue the routes by which one 
can attain an 'office or position of profit.” ' 
In our view the term “appointed,” as used 
in  article II, section 5, is sufficiently broad 
in meaning to encompass the hiring ■>£ em­
ployees, in particular, the employment of 
both school superintendents and teachers. 
W c reach this conclusion based upon judi­
cial precedent11 concerning the meaning 
of "appoint” and the sense in which the 
word has been used in Alaska’s statutes 
pertaining to education.13 This treatment 
is reflected in AS 14.20.207(2) of our edu­
cation laws which defines "employer” in 
the following manner:

‘[Ejinploycr’ means the school board or 
superintendent which appoints the teacher 
or, in the case of a teacher in the state- 
operated schools, the department * * *.
Additionally, AS 14.14.130(c) establishes 

that the superintendent of schools "shall 
select, appoint, and otherwise control all 
school employees and administrative offi­
cers serving under him subject to the ap­
proval of the school board.” In  light of

be deemed to bo n public office, tbo job 
m ust bo one fronted by law ; Hie job  m u st 
possess n delegation of a portion of tlio 
sovereign pow er of government to bo ox- 
ercised fo r llie  benefit o f tlio public; tlio 
powers and duties pertaining to tlio job 
m ust bo defined d irectly  o r im pliedly by 
tbo leg isla tu re  o r through leg islative  nu- 
th o r ity ; tlio duties m ust hu ncrfnrnicd 
independently nnd w ithout control o f u 
su p e rio r power, other tlinn the law , un­
le ss  they nre nf n mibordinntn offico 
created o r m itlinrixod by tho legislature, 
in which case tlio job must be plnccd by 
(lie leg isla tu re  under the general control 
o f i i  su p erio r office o r body; and tlio job 
m ust hnvo some permanency and conti­

n u ity  nnd not bo tem porary o r occnsionnl 
in nature. Se c  E a r le y  v. Hoard o f Ediie. 
etc., C2 Old. 181, 102 I*. 707 (1017).

I I .  In  M o rris  v . P a r k s , 145 O r. 481, 28 P .
2d 215, 2U5 (10.24), the court said Hint, 
"T h e  term s 'em ploy' o r 'h ire ' nre equiva­

len t to ‘a p p o in t,'"  citing llu r im p  v. U n it-

ju d ic ia l  p re c e d e n t  h o ld in g  th a t  " a p p o in t­
m e n t”  is  sy n o n y m o u s  w ith  "e m p lo y m e n t,”  
a n d  in  v ie w  o f  o u r  le g is la tu re ’s u se  o f  “ a p ­
p o in tm e n t” a s  a  sy n o n y m  fo r  "e m p lo y m e n t” 
in  o u r  e d u c a tio n  law s, w c  r e je c t  a p p e lla n ts ’ 
a r g u m e n t  t h a t  th e  u se  o f  “a p p o in te d ” in  
th e  se c o n d  se n te n c e  o f  a r t ic le  IT, se c tio n  5 
n e c e s s i ta te s  th e  c o n c lu s io n  th a t  te a c h e r s  a r e  
o u ts id e  th e  a m b it o f  a r t ic le  I I ,  se c tio n  5’s 
r e s t r ic t io n s .  I n  s h o r t ,  w c  h o ld  th a t  te a c h ­
e r s  a r c  “ a p p o in te d ,” a s  th a t  te rm  is  co m ­
m o n ly  a n d  o rd in a r i ly  u n d e rs to o d , to  p o s i­
t io n s  w ith in  o u r  e d u c a tio n a l  sy s tem .

[4-5] T h is  h o ld in g  n e c e ss ita te s  r e tu r n  
to  a p p e l la n ts ’ in i t ia l  c o n te n tio n  th a t  te a c h ­
e r s  do  n o t  h o ld  p o s i t io n s  o f  p r o f i t  in  th e  
se n se  in te n d e d  b y  th e  f r a m e rs  w h e n  th e y  
in c o rp o ra te d  t h a t  p h ra s e  in to  the. te x t  o f  
a r t i c le  I I ,  s e c tio n  5. W c  h a v e  a lr e a d y  a l ­

lu d e d  to  o u r  b e lie f  th a t  " p o s itio n  o f  p r o f i t ” 

w a s  in te n d e d  to  m ea n  so m e th in g  m o re  th a n  

m e re ly  a n  a p p o in tiv e  o f f ic e ,  a s  d is t in ­

g u ish e d  f ro m  a ti e le c tiv e  o f f ic e . A n a ly z ­

in g  th e  te x tu a l  u se  o f  " p o s itio n  o f  p r o f i t ” 

in  th e  le g is la tiv e , ju d ic ia l ,  e x e c u tiv e  a n d  

g e n e ra l  p ro v is io n s  a r t ic le s  o f  o u r  c o n s t itu -  

tion, w c  c o n c lu d e  th a t  th e  te rm  w a s  in -  x/ 
te n d e d  to  p ro h ib it  a ll o th e r  sa la r ie d  n o n -  

t e m p o ra ry  em p lo y m en t u n d e r  th e  U n ite d  

S ta te s  o r  th e  S ta te  o f  A la sk a .13 I n  r e a c h ­

ed S taten , 252 U .S. 512, 40 S.C t. 371, 04 
fi.Ed. 002 (1020); U nited S ta tes  v. Ilu t- 
ler, 40 Ii\2d 52, 01 (5 th  Olr. 1031); 
Grneoy v. C ity  of S t. Louis, 213 Mo. 384,
H I  S.W . 1150 (1008). See O’llr le n  v. 
H ughes, 270 A pp.Piv. 1072, U.'l N.Y.S/-M 
7SO, 781 (1010); Guilinno v. Tlioimis, 30 
Mise.2d 338, 232 N.Y.S.2il 328, 329 (Sup. 
C t.1002).

12. A S 14.20.207 defines “ tenelier'' ns ''n  
person  serving in n teaching, counseling, 
o r  ndmiiiintrntivo capacity  and required 
to  bo certificated  in o rd er to  bold (lie 
position ."

13. IVe again em phasize tlm t n rt. IT, § 5 
itse lf provided tiin t it wns iunpplieabln 
" to  em ploym ent by o r election to n con­
stitu tion! 1 convention." Tlio only o th er 
exception npceificd in tho constitution is 
found in n rt. X I [ w here it is established 
tlm t service in tlio nrmcd forces of tlio 
U nited  S ta te s  o r tlio S tn te  of Alaska is 
no t nil offico o r position of profit us (tint 
term  is used ill (Ids constitution.
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ing this conclusion, wc have in essence de­
clined to follow two additional lines of 
argument which have been advanced by 
appellants. F irst, appellants argue that the 
constitution must be read as a whole and 
when read in this manner it is evident that 
the framers intended to distinguish “posi­
tion of profit,” or holders of positions of 
profit, from "mere employees” of the 
State of Alaska or the United States of 
America. Appellants ground this argument 
in part upon the provisions of sections 6 
and 7 of article X II of Alaska's constitu­
tion.11 Appellants' position here is that 
the framers used "employment” and "em­
ployee" in these sections and thus con­
sciously distinguished between “employ­
ment" and “position of profit” as used in 
article II, section 5. As wc have indicated, 
we draw a contrary conclusion from a read­
ing of the constitution as a whole. The
use of the term "position of profit" as a
re triclion pertaining to all three branches 
of government, and the limited exceptions 
to the scope of this restriction provided for 
in our constitution, leads us to the conclu­
sion that the use of "employment" and 
“employee" in sections 6 and 7 of article 
X II is not determinative of the meaning 
of "position of profit." Our study has 
convinced us that the framers' choice of 
"position of profit” in the various sections 
of the constitution to which wc have re­
ferred reflects their intent to adopt a term
which was broad in scope. This same analy­

st. A rt. X I I ,  § (i provides: "T l io  legisla­
ture sh all establish a system nailer which 
tho merit principle) will govern tho em­
ployment ot persons by tbo S ta te ."

Sno. 7 of a rt . X I I  p ro vid es:

M em bersh ip  in employee retirem en t 
system s of tbn S la te  nr its  political 

s iib ill' ittlons sh all constitute n con tra c­
tual relationship. A ccrued benefits nf 
tbeso system s shall not bo dim inished 
or im paired.

A ppellants do not mnlie any rcforonoo 
to a rt. V I ,  § 8 of the A laska constitution 
regarding leg islative apportionm ent nnd 

tbo com position of our rcnpportloum ont 
hoard. T h is  section provides in p a rt thnt 
tho rcapportionm ent hoard sh all “ consist, 
of five m em bers, none of whom m ay bo 
public employees or o ffic ia ls ."

sis results in the conclusion that the 
phrase "position of profit” was intended to 
bar members of the legislature, justices of 
this court, superior court judges, members 
of the judicial council, and the governor 
of the State of Alaska from concurrently 
holding any other salaried, non-temporary 
employment under the State of Alaska. In  
brief, wc hold that superintendents of state 
schools and state school teachers hold posi­
tions of profit within the prohibition of 
article II, section S of Alaska’s constitu­
tion.13

Appellants next argue that regardless of 
what interpretation of "position of profit” 
is adopted by this court, if appellants' posi­
tions as school superintendent and teachers 
arc not held under the State of Alaska but 
rather, under one of the state’s political 
subdivisions, then such positions arc not 
incompatible with article II, section 5. Ap­
pellants base this argument upon a com­
parison of the text of article II, section S 
with other sections of the Alaska consti­
tution in which reference is made to the 
state or its political subdivisions.10 Appel­
lants maintain that all school personnel 
associated with schools of the unorganized 
borougil, as appellants arc, are employees 
of "a political subdivision" of the state and 
not of the state itself. Appellee State of 
Alaska's position is that appellants hold 
positions within the state-operated school 
district, that this school district is not a 
political subdivision of the state, and that

15. Frccm lont from  otber ju risd ic tio n s re - 
venl tlm t llm  word "p o s it io n " is  often 
given a meaning which cmbrnccH both o f­

fice rs nnd employees. B ro w n  v. Iio y d ,
.'1.7 Cal.App.2d dlO , 01 )*.2d 02(1, 0.70 
(10.70); Stnto ex rel. Baldw in v. S tra in , 
152 Neb. 702, 12 N.\V.2d 70H. 801 (1 0 5 0 ): 
M ylnd v. C ra ves, 210 A p p.U iv. 455, 203 
N .Y .8 . 430, 432 (1 0 3 7 ): I ’ooplo ex rel. 
M arl v. England. 1(1 A p p.U iv . 07, 45 N .Y .
S ,  12, 13 ( IS O f ) .  I t  is  som etim es said 
tbnt n “ position" is nu em ploym ent in 

wbieh duties involved nre continuous nnd 

certain.
IG. Sco n rt. I l l ,  # 0 and nrt. I V .  5 14 

where the prohibition against holding 

positions of profit extends to such posi­
tions nm ler political subdivisions o f llm  
state.
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employment by the state-operated school 
district is nothing less than employment by 
the State of Alaska.

[7-9] Wc reach the conclusion that the 
employment of appellants by the state- 
operated school system within the unorgan­
ized borough is not employment by a politi­
cal subdivision of the State of Alaska. 
Article V II, section 1 of the constitution 
of the State of Alaska provides in part 
tha t:

The legislature shall by general law 
establish and maintain a system of public 
schools open to all children of the State, 
and may provide for other public educa­
tional institutions.17

Pursuant to this constitutional authoriza­
tion, the legislature enacted title 14 (edu­
cation code). In  establishing the districts 
of the state’s public school system, AS 
14.12.010(3) provides that

the area outside organized boroughs and 
outside first, second, and third class cities 
is the state-operated school district.18

17. Sees. 4 niul 5 o f a rt. V I I  fu rth e r p ro - 

vhlo tlm t the leg isla tu re  sh a ll provide 
fo r  tho “ promotion nnd protection o l 
public h ea lth " and provide fo r "p u b lic  
w e lfa re ."

IB . A S  11.12.010 fu rth er provide:! t lm t:

(1 ) each f ir s t ,  second, nnd third 
c la ss c ity  in  tho unorganized borough is  
a c ity  school d is tr ic t ;

(2 ) caeli organized borough is a bor­
ough school d istr ic t,

IS .  A S  14.07.010 established tlio D e p a rt­
m ent of Education which includes “ tho
com m issioner of education, tlio state
Hoard of Education , mid tlio s ta f f  neces­

s a ry  to c a rry  out the functions of tlio 
departm en t."

20.  A S  11.12.020 p r o v i d e s  t lm t :
Support, management, mid control. 

(n) O peration o f tlio state-operated 
school d istr ic t  Is under the management 
and control of tlio departm ent.

( li)  E n cli borough o r c ity  school d is ­

t r ic t  sh all be operated oa n d lstrict-w id o 
basis under the management and con­
tro l of a school board.

(c )  T lio  departm ent aim i! prnvida 
tlio state money necessary to maintain 
and operate the state-operated school

In regard to this state-operated school 
district, the legislature vested management 
and control of its operations in the state 
Department of Education.10 It was further 
provided that the Department of Education 
was to furnish the "state money necessary 
to maintain and operate the state-operated 
school district."20 In the definition section 
of our education laws, the legislate . de­
fined the word “employer" in the state- 
operated schools as meaning the Depart­
ment of Education.21 W e think it apparent 
from the foregoing that school superintend­
ents and teachers employed in the state- 
operated school district arc employees of 
the State of Alaska. Wc further hold that 
the state-operated school district is not a 
political subdivision of the State of 
Alaska.22 We, therefore, hold that appel­
lants occupy positions of profit under the 
State of Alaska. Further, since the 1965 
amendment to AS 24.05 0-10 is in conflict 
with article II, section 5 of Alaska’s con­
stitution, wc affirm  the superior court’s

di s t r i c t .  T h o  b o r o u g h  a s s e m b l y  f o r  a  
b o r o u g h  s c h o o l  di s tr i c t ,  and  t h e  c i ty 
c ounc i l  f o r  a  c i ty  s c h o o l  di s tr i c t ,  shal l  
p r o v l d o  tin* m o n e y  w h i c h  m u s t  b o  r a i s e d  
f r o m  l o c a l  R ou r c c s  t o  ninlntnlu and 
o p o r a t o  t h e  di s tr i c t .

21. A S  14.20.207(2).

22. A rt . X ,  § 2 of tho A la ska  constitution 

provides tlm t nil local government powers 
sh all bn vested in  boroughs an il c ities. 

S e e  W a lte rs  v . Cease, 301 P .2 d  070 
(A la ska  1004). A rt . X V ,  § 3 of our con­
stitu tio n  fu rth er pro vid es:

L oral Government. C i t i c a ,  s c h o o l  
d i s t r i c t s ,  h e a l t h  d i s t r i c t s ,  p u b l i c  utility 
d i s t r i c t s ,  nnd o t h e r  lo ca l  s u b d i v i s i o n s  o f  
g o v e r n m e n t  e x i s t i n g  o n  tlio e f f e c t i v e  
d a t e  o f  t h i s  c o ns t i t u t i on  shal l  c o u t i nu o  
t o  c x o r e i s o  t h e i r  p o w e r s  ami  f u n c t i o n s  
u n d e r  e x i s t i n g  l aw ,  p e n d i n g  e n a c t m e n t  
o f  l e g i s l a t i on  t o  c a r r y  o u t  t b o  p r o v i ­
s i ons  o f  tills e ons t i t nt i on .  N e w  local  
s u bd i v i s i o n s  o f  g o v e r n m e n t  s ha l l  bn 
c r e a t e d  only la a c c o r d a n c e  w i t h  t h is  
c ons t i t u t i on .
On tho linsis of tlio foregoing, appellee 

■State of A laska argues tlm t tlio intent 
of tho eoiistltiitio im l convention wns to 
create only two p o litical subdivisions.
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determination of the unconstitutionality of 
the 1965 amendment.23

[10] Alaska’s constitutional prohibition 
against members of our three separate 
branches of state government holding any 
other positions of profit under the State 
of Alaska reflects the intent to guard 
against conflicts of interest, self-aggran­
dizement, concentration of power, and dilu­
tion of separation of powers in regard to 
the exercise by these governmental officials 
of the executive, judicial, and legislative 
functions of our state government. The 
rationale underlying such prohibitions can 
be attributed to the desire to encourage and

preserve independence and integrity o f ac­
tion and decision on the part of individual 
members of our state government. On the 
other hand, wc recognize tha t citizens 
should be interested in and seek public of­
fice. Public service and concern for the 
welfare of our citizenry is essential if wc 
arc to have a viable state government. By- 
today’s decision wc have not ruled i pou 
the question of whether article II, section 
5’s prohibition precludes legislators from 
holding teaching positions under political 
subdivisions of the State of Alaska.

The superior court's summary and de­
claratory judgments arc affirmed.

23. W o a g re e  w ith  a p p e lla n ts ’ c o n ten tio n  
t h a t  if  “ p o sitio n  o f  p ro f i t ,"  ns u sed  in  
A la sk a ’s  c o n s titu tio n , w e re  am b ig u o u s,

th is  c o u r t  w ou ld  bo bound  to  h o n o r  a  
reaso n a b le  c o n s tru c tio n  o f  t h a t  p h ra s e  
by th o  le g is la tu re .
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