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"An *Act relatinu to contractual restric^Jona on the transferability
.of i n t e r e s t s  iri r e a l t y . "

COMF1 I T T E E  R E P OR T

2 / \  7 1? H O U S E

M r . S p e a k e r :  Da t e

The C o mm i t t e e  on  .Tl ' nTQTA^V_____________ has  had  HB *<8

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  member s  o f  t h e  C o mm i t t e e

( ) r ecommends  i t  DO PASS

( ) r ecommends  i t  DO NOT PASS

( ) r ecommends  i t  DO PASS WITH ATTACHED AMENDMENT(s)

( R e c o m m e n d s  i t  BE REPLACED WITH CS FOR _ _ _ _ _ _ _ _  AND THAT

CS FOR ' '7 C    DO PASS

( ) " a n d "  r ecommends  i t  BE REFERRED TO THE _________________________________________________

COMM ITTEE

( ) r e p o r t s  i t  b a c k  WITHOUT RECOMMENDATION 

( ) " o t h e r "

Member s  s i g n i n g  t he  M a j o r  ? t y r e p o r t :

 _________________________

■ v i‘ .

■ H r .  P/

Member s  NOT c o n c u r r i n g  i n  t h e  M a j o r ?  t y  r e p o r t :

______________________________________________ r e c o mmend s :

______________________________________________ r e c o mmend s :

______________________________________________r ecommend s :

______________________________________________ r e c o mmend s :

r ecommends  :

\  /  '
Q . j T U i  A . Cha  i r ma n



Alaska Association of Realtors 
2223 Spenard Road 
Anchorage, Alaska 99503

April 2, 1975

The Honorable Terry Gardiner 
Pouch V, State Capitol 
Juneau, Alaska 99811

Dear Representative:

We solicit your support for CSHB 48 "An Act relating to contractual restrictions 
on transferability of interests in realty", which is now under consideration in 
Rules Committee.

While the majority of Alaskan Financial Institutions do not unreasonably withhold 
approval and acceptance of a new owner wishing to assume an existing security 
agreement covering the property he is purchasing, certain of these institutions 
ordinarily refuse to approve such assumptions unless the purchaser agrees to 
an increase in the interest rate. We believe this unfair.

When a security agreement (mortgage or deed of trust) is assumed by a new 
purchaser of property, it does not relieve the original owner of responsibility 
to pay the debt. Indeed, it adds one additional guarantor of payments and fur- 
thei insures the security of the mortgagee.

A favorable interest rate on a mortgage is a definite plus to an owner and in­
creases the value of his property. Those home owners who purchase their prop­
erty and arrange to finance the purchase by amortization of the loan over a def­
inite period of time at a definite rate, have every reason to believe that they can 
sell their interest in the property to someone who can continue to make the pay­
ments as agreed between the original owner and the mortgagee as long as he, 
the original owner, is still responsible for payment to the mortgagee.

In times of increasing interest rates and scarce mortgage financing, the ability 
of property owners to freely dispose of their equity becomes very important.
The enactment of HB 48 would insure that they would not be deprived of this 
one possibility of sale and would provide prospective purchasers with a purchase 
method that meets their capabilities.

Thank you,

Audie L. Moore, Co-Chairman 
Legislative Committee 
Alaska Association of Realtors

ALM/pd
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H o u s e  J u d i c i a r y  C o m m i t t e e  
S t a t e m e n t  o f  I n t e n t
CS H B  ^8 "An A c t  r e l a t i n g  to c o n t r a c t u a l  r e s t r i c t i o n s  on 

t h e  t r a n s f e r a b i l i t y  o f  i n t e r e s t s  in r e a l t y . "

S o m e  c o m m e r c i a l  l e n d i n g  i n s t i t u t i o n s  i n  t h e  s t a t e  h a v e  n o t  
b e e n  a l l o w i n g  a s s u m p t i o n s  of  e x i s t i n g  s e c u r e d  l o a n s  on 
r e a l  e s t a t e .  M o s t  l e n d i n g  i n s t i t u t i o n s  do a l l o w  a s s u m p t i o n s  
o f  the o l d  l o a n  w h e r e  t h e  l e n d e r ' s  i n t e r e s t  in t h e  p r o p e r t y  
is not i m p a i r e d  a n d  the o r i g i n a l  b u y e r  is n o t  r e l e a s e d  
f r o m  h i s  o b l i g a t i o n  to pay. But so m e  l e n d e r s  h a v e  r e c e n t l y  
b e e n  d e m a n d i n g  t h a t  t h e  p r o p e r t y  be r e f i n a n c e d  i n s t e a d  o f  
m e r e l y  a s s u m e q .  T h e  r e f i n a n c i n g  is at a c o n s i d e r a b l y  
h i g h e r  r a t e  o f  i n t e r e s t  in m o s t  cases. T h e s e  l e n d e r s  
p o i n t  out to t h e  b o r r o w e r ,  w h o  n o w  w a n t s  t o  se l l  h i s  
e q u i t y ,  th a t  t h e  t r u s t  d e e d  or  o t h e r  s e c u r i t y  i n s t r u m e n t  
c o n t a i n s  a c l a u s e  t h a t  p r o v i d e s  for d e f a u l t  if t h e  b o r r o w e r  
s e l l s  or a t t e m p t s  to  se l l  his e q u i t y  w i t h o u t  the c o n s e n t  
o f  the lender.

M o s t  b a n k s  or  o t h e r  l e n d i n g  i n s t i t u t i o n s  i n v o l v e d  w i t h  
t r a n s f e r s  of  i n t e r e s t  in r e a l  p r o p e r t y  do n o t  i n c l u d e  
s u c h  " d e f a u l t  u p o n  t r a n s f e r "  p r o v i s i o n s ,  o r  if p r o v i d e d  
for, t h e  c l a u s e  is not i n v o k e d  w h e r e  the r e a l  p r o p e r t y  is 
t h e  s e c u r i t y  a n d  t h e  s a l e  o f  the e q u i t y  p r e s e n t s  n o  
t h r e a t  or i m p a i r m e n t  o f  that s e c u r i t y .  In some ca s e s ,  
t he t r a n s f e r  a c t u a l l y  s t r e n g t h e n s  the p o s i t i o n  of  the 
l e n d e r ,  as  it w i l l  h a v e  t w o  p e o p l e  f r o m  w h o m  it c a n  
c o l l e c t  i n s t e a d  of o n l y  the o r i g i n a l  b o r r o w e r .  T h e  o n l y  
r e a s o n  f o r  r e f u s i n g  to p e r m i t  the t r a n s f e r  o f  t h e  b e n e­
fi c i a l  I n t e r e s t  to a b u y e r  is to e n a b l e  the l e n d e r  to 
c a l l  in t h e  o r i g i n a l  l o a n  and f o r c e  t h e  b u y e r  t o  p a y  a 
h i g h e r  i n t e r e s t  r a t e  on a n e w  loan.

T h e  s c o p e  o f  t h e  b i l l  d o e s  n o t  e x t e n d  to n a t u r a l  p e r s o n s  
b e c a u s e  s u c h  a l e n d e r  is m o r e  l i k e l y  to be r e l y i n g  on the 
c r e d i t  o f  the p e r s o n  he d e a l s  w i t h  r a t h e r  t h a n  s i m p l y  t h e  
v a l u e  o f  the c o l l a t e r a l .  " D e f a u l t  u p o n  t r a n s f e r "  
l a n g u a g e  i n  c o n t r a c t s  b e t w e e n  n a t u r a l  p e r s o n s  w o u l d  s e e m  
a p p r o p r i a t e  in c a s e s  w h e r e  the c r e d i t  and c h a r a c t e r  of 
t h e  p a r t i e s  m a y  be f u n d a m e n t a l  to the t r a n s a c t i o n .
T h e r e f o r e ,  the b i l l  w o u l d  p e r m i t  r e a s o n a b l e  r e s t r i c t i o n s  
on  t r a n s f e r s  f o u n d  in c o n t r a c t s  b e t w e e n  n a t u r a l  p e r s o n s .

S u c h  " d e f a u l t  u p o n  t r a n s f e r "  p r o v i s i o n s  w o u l d  p r o b a b l y  b e  ' 
h e l d  to c o n s t i t u t e  i n v a l i d  r e s t r a i n t s  on a l i e n a t i o n  if 
c h a l l e n g e d  in co u r t .  A c o u r t  c h a l l e n g e  is not l i k e l y ,  
h o w e v e r , as the l e n d i n g  i n s t i t u t i o n s  g e n e r a l l y  p e r m i t  an 
a s s i g n m e n t  if t h e  o t h e r  p a r t i e s  in the t r a n s a c t i o n  a p p e a r  
to w a n t  to t a k e  the m a t t e r  i n t o  t h e  c o u r t s .  L e g i s l a t i v e  
a c t i o n  is p r o p e r  t h e r e f o r e ,  to e l i m i n a t e  t h i s  u n c o n­
s c i o n a b l e  u s e  o f  the fi n e  p r i n t  in the l e n d e r ' s  a d h e s i o n  
c o n t r a c t s .

fi
An e x e m p t i o n  is a v a i l a b l e  for f e d e r a l  a g e n c i e s  at the 
d i s c r e t i o n  o f  t h e  C o m m i s s i o n e r  o f  C o m m e r c e  in o r d e r  that 
the F e d e r a l  N a t i o n a l  M o r t g a g e  A d m i n i s t r a t i o n  a n d  t h e  
F e d e r a l  H o m e  L o a n  B a n k  B o a r d  m a y  c o n t i n u e  to use t h e i r  
s t a n d a r d  d e e d s  o f  t r u s t  w h i c h  do c o n t a i n  t r a n s f e r  
r e s t r i c t i o n s .  It is not i n t e n d e d  that the FHA a n d  V A
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