


''An Act relat ing to the operation  of fishing gear."

C O M M I T T E E  R E P O R T

V l / 7 5

Mr .  S p e a k e r :

The  Comm i t t e e  on

H O U S E

D a t e i l±  I

JTIDICIARY tiaj had m  2 hi

u n d e r  c o n s i d e r a t i o n .  A M a j o r  i t y o f  t h e  members  o f  t h e  C o m m i t t e e

( ) r ecommends i t  DO PASS

( ) recommends  i t  DO NOT PASS

( .) r ecommends i t  DO PASS WITH ATTACHED AM EN DM E NT ( S ) \

(/ ) r ecommends i t  BE REPLACED WITH CS FOR ,-i
1/ —

CS FOR _______________________   DO PASS

( ) " a n d "  r ecommends  i t  BE R E F E R R E D TO THE 

COMM I T T E E

( ) r e p o r t s  i t  b a c k  WITHOUT RECOMMENDATION 

( ) " o t h e r "

Members s i g n i n g  t h e  Maj o r  i t y  r e p o r t :

^  j \ V -  * w ^  v> l ______________________________

I
AND THAT

______
j / i

/ ~ f '
L - \

M e m b e r s  NOT c o n c u r r i n g  i n  t h e  Maj o r i t y  r e p o r t :

__________________________________ r e c o m m e n d s :

__________________________________r ecommends :

__________________________________recommend s :

__________________________________ r e c o mme n d s :

r ecommends  : i------------------------------------------------------  I I j

____________t .A / V '■'I "/ !, 'J ! j  1 , / v Cha i r m a n
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O r i g i n a l  sponsor: M a lone

a /  x belng present at the gear site and operating, assisting, or s u p e r v i s i n g

7

IN T H E  H O U S E  BY T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  BIL L NO. 2*11 

IN T H E  L E G I S L A T U R E  OF THE STATE OF ALASKA 

N I N T H  L E G I S L A T U R E  - F I R S T  SESSION 

A B I L L

F o r  an Act entitled: "An Act r e l a t i n g  to the operation of f i s h i n g  gear."

B E  IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 16.05.5*10 is a m e nded to read:

Sec. 16.05.5*10. L I M I T A T I O N  ON ISSUANC E OF F I SHIN G G E A R  LICENSES. 

The f i s h i n g  gear licenses m e n t i o n e d  in secs. 550 - 650 of this c h a p t e r  

shall be I ssued one to the applicant. Each applicant shall p e r s o n a l l y  

o p e r a t e  or assist in the o p e r a t i o n  of the licensed f i s h i n g  gear.

" O p e r a t i n g  or a s s i s t i n g  in the operation of licensed f i s h i n g  gear" means

the I m m e d i a t e  f i shing operation. E a c h  applicant for the f i s h i n g  gear 

l i c e n s e s  m e n t i o n e d  in secs. 570 and 580 of this c h a p t e r  shall a l s o  

p e r s o n a l l y  own or lease the licens ed fishing gear. The l i c e nse Is 

t r a n s f e r a b l e  as p r o v i d e d  under sec. 670 of this chapter.

* Sec. 2. AS 16.05.670(e) is a m e n ded to read:

(e) It is u n l a w f u l  for gear which is licensed as p r o v i d e d  in 

this c h a p t e r  to be operat ed or caused to be operated by a p e r s o n  other 

than the l i c ens ee or his assistant under the supervision of the l i c e n­

see while the lic ensee is present at the gear site, or the p e r s o n  to 

w h o m  the license was t r a n s f e r r e d  or his assistant u n d e r  the t r a n s­

feree's  s u p e r v i s i o n  while the transferee Is p r esent at the gear site, 

upon n otice to the department.

\ \ *
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H ouse J u d i cia ry Committee 
April 9, 1975 
page 3

HB 384 E v a l u a t i o n  of Judges

Since the c ommittee had p r e v i o u s l y  heard testimony on this 
bill from the Judicial Council, HB 384 was passed out of" 
committee, do pass.

HB 241 F i s h i n g  gear

Rep. Malone, sponsor of the bill, t e s t i f i e d  that this bill 
would correct the situation where the owner of a license 
was determ ined to be r e q u i r e d  to have his hand on the nets 
at all times w h e n  they were b e i n g  used. A court in terpretatio n 
of the bill requ ired the licensee to p e r s o n a l l y  participate  
in all work. This was not the legisl a t i v e  intent in p a s sing  
the original bill, so HB 241 w o u l d  give clear legislative  
I n t e n t .

Mr. B rown mo/ ed CS HB 24l (incorporating the Resources amendment) 
out of committee do pass. There b e i n g  no objection, it was 
so ordered.
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I n t r o d u c e d :  3 / 3 / 7 5
R e f e r r e d :  R e s o u r c e s  a n d
J u d i c i a r y

IN  T H E  H O U S E  B Y  M A L O N E

H O U S E  B I L L  NO. 2 ill 

IN  T H E  L E G I S L A T U R E  O P  T H E  S T A T E  O F  A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

F o r  an Act e n t i t l e d :  "An A c t  r e l a t i n g  to th e  o p e r a t i o n  o f  f i s h i n g  g e a r . "

B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

** S e c t i o n  1. AS 1 6 . 0 5 . 5 ^ 0  is a m e n d e d  to read:

Sec. 1 6 . 0 5 . 5 ^ 0 .  L I M I T A T I O N  O N  I S S U A N C E  O F  F I S H I N G  G E A R  L I C E N S E S .  

T h e  f i s h i n g  g e a r  l i c e n s e s  m e n t i o n e d  in secs. 550 - 650 of t h i s  c h a p t e r  

s h a l l  be I s s u e d  on e  to t h e  a p p l i c a n t .  E a c h  a p p l i c a n t  s h a l l  p e r s o n a l l y  

o p e r a t e  or a s s i s t  in t h e  o p e r a t i o n  of the l i c e n s e d  f i s h i n g  gear. 

" O p e r a t i n g  o r  a s s i s t i n g  in t h e  o p e r a t i o n  of l i c e n s e d  f i s h i n g  g e a r "  m e a n s

b e i n g  p r e s e n t  at th e  g e a r  s i t e  and o p e r a t i n g ,  a s s i s t i n g ,  or s u p e r v i s i n g

iV v
s ome p o r t i o n  of the i m m e d i a t e  f i s h i n g  o p e r a t i o n .  E a c h  a p p l i c a n t  for

t h e  f i s h i n g  g e a r  l i c e n s e s  m e n t i o n e d  in secs. 5 7 0  a n d  5 8 0  of th i s  c h a p­

ter  s h a l l  a l s o  p e r s o n a l l y  o w n  o r  l ea s e  the l i c e n s e d  f i s h i n g  gear. Th e 

l i c e n s e  is t r a n s f e r a b l e  as p r o v i d e d  u n d e r  sec. 6 7 0  o f  t hi s  c h a p t e r .

* Sec. 2. AS 1 6 . 0 5 . 6 7 0 ( e )  is a m e n d e d  to read:

(e) It is u n l a w f u l  fo r  g e a r  w h i c h  is l i c e n s e d  as p r o v i d e d  in 

t h i s  c h a p t e r  to be o p e r a t e d  o r  c a u s e d  to be o p e r a t e d  by a p e r s o n  o t h e r  

th a n  th e  l i c e n s e e  or h i 3  a s s i s t a n t  u n d e r  the s u p e r v i s i o n  of the l i c e n­

see w h i l e  the l i c e n s e e  is p r e s e n t  at the g e a r  site) o r  the p e r s o n  to 

w h o m  the l i c e n s e  was  t r a n s f e r r e d  or his a s s i s t a n t  u n d e r  the t r a n s­

fe r e e ' s  s u p e r v i s i o n  w h i l e  th e  t r a n s f e r e e  is p r e s e n t  at th e  g e a r  site, 

u p o n  n o t i c e  to the d e p a r t m e n t .

- 1 - HB 2*11
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H U G H  M ALONE

M E M O R A N D U M

TO: Mr. John Elliott February 24, 1975
Executive Director 
Legislative Affairs Agency

FROM: H u g h  M a l o n e
C h a i r m a n  
H o u s e  F i n a n c e  Committee

SUBJECT: C o r r e c t i v e  A m e n d m e n t  AS 16.0 5.540 and AS 16.05.670(e)

A t t a c h e d  is a recent D istrict Court D e c ision 
p r o v i d i n g  for a n a r r o w  i n t e r p r e t a t i o n  of the S tatutes 
r e g u l a t i n g  the o p e r a t i o n  of f i shi ng gear. In my opinion 
the Court i n t e r p r e t a t i o n  of the S t a t utes is too n a r r o w l y  
drawn, h o w ever, a st rict i n t e r p r e t a t i o n  of the Statutes Ns-
might also be the same result on appeal. .It is my b e l i e f  
jthat the L e g i s l a t u r e  i n t e n d e d  that the gear license h o l d e r  
Ibe present’ at the o p e r a t i o n  o f  fishing  and that it take 
1 place" un d e r  his d i r e c t  c h a rge and super.vls.ion. I am sure 
that the L e g i s l a t u r e  did not intend that the gear license 
o p e r a t o r  h a d  to have his hand on the net every time his 
h elper did. T h e r e f o r e  I would  request that you prepare 
c orrec t i v e  A m e n d m e n t s  to the above Statutes, which would  
make ye,ry_clear t h a t t h e  legislative intent is that the 
gear l i c e n s e  h o l d e r  must be present at the fishing site or 
orf'the boa t d u r i n g  the o p e r a t ion of fis hing and the gear 
o p e r a t i o n talce pl ace u n d e r  his superv i s i o n  and control. I 
w^uJ-cT^'pprecfiat;e h a v i n g  this bill as soon as possible. Thank 
you.

A t t a c h m e n t

HM:kfs

l



H A H N ,  J E W E L L  Bi S T A N F IL L

A .  R O B E R T  H A H N .  JR.

A L 1 . C N  L  i L W E L L  

H T A N  U h T A N F I L L

O c t o b e r  1, 1974

Mr. M a r v i n  Eppes
2751 N. C r o s b y  Road
Oak Harbor, W a s h i n g t o n  90277

De a r  M a r v i n :

I t o d a y  r e c e i v e d  a.vi enclose for y o u r  e x a m i n a t i o n  
the m e m o r a n d u m  o p i n i o n  Judge N i c h o l a s  in y o u r  set net 
cases. A s  you can see, the cou rt has taken the p o s i t i o n  
that all p e r s o n s  h o ldin g licenses m u s t  be p r e s e n t  at and 
p h y s i c a l l y  a s sist in all ope rat i o n s  of the fishery from  
the t i m e the net is p u t  into the w a t e r  until i t s . take n  
out, I b e l i e v e  that" the p o s i t i o n  he has taken is an e x­
tre m e l y  strict i n t e r p r e t a t i o n  of the s tatutes a:.d m i g h t  
v e r y  w e l l  be o p e n  to a m e n d m e n t  e ither by the l e g i s l a t u r e  
he r e  in A l a s k a  o r  in a higher court procee ding.

I t a l k e d  w i t h  J u d g e  N i c h o l a s •today and he i n d i c a t e d  
to m e  that he w ould r ea lly like to see the case a p p e a l e d  
to a h i g h e r  court  and I got the i m p r e s s i o n  that his i n i t i a l  
o p i n i o n  took a v e r y  n a r r o w  p o s i t i o n  as to "assist ance" u n­
der  the stat utes in hopes that the m a t t e r  w o u l d  be a p p e a l e d  
to a h i g h e r  court. The Judge was e x t r e m e l y  f r i e n d l y  in 
his c o n v e r s a t i o n  and indicated that lie was grat eful to the 
pa rties for p r o c e e d i n g  as they had and g e tting all of the 
ev i d e n c e  o n  the record. All of w h i c h  is, of c o urse, small 
comfort in v i e w  of the fact that we felt that our p o s i t i o n  
w a s  c o rrect and it is d i s a p p o i n t i n g  to have the c o u r t  a- 
d o p t  s u c h  a r e s t r i c t i v e d e f i n ition of ̂ a s s i s t a nce.

T u e  J u d g e  told m e  that he would c o n t i n u e  the m a t t e r  
for wh itever p eriod of -time I needed to confer w i t h  you 
a n d  p o s s i b l y  a n y . o t h e r  set net f i s h e r m e n  who m i g h t  w i s h  

.. to c o m b i n e  their resources and c h a l l e n g e  the d e c i sion .
Thus, us you can see, the court i$ not treating the p r o­
cee d i n g  in any way as a criminal action, and is in fact 
eager to have the m a t t e r  resolved at a higher level. T h e  
J u d g e  indicated  that he w ould ask o n l y  a very n o m i n a l  fine

S 4 2  W C S T  3 F . C O N O  A V t N U C  
A N C H O R A G E .  A L A S K A  » . * 3 0 1  

T f l P H O N C  2 7 9 . 1 3 4 4

H O M I  N .  A I .  A S F  A 

M  l • AM. ' NI  2 . 1 ’. U 7 0 9

‘ * N M .  A l  A i.F A 

! * . * p h o NL 2 b 3 - 7 7 3 D



Mr. M a r v i n  Eppes 
Oc t o b e r  1, 1974 
Page 2

I I /on <Ht1 no I. d o c l i lu  to prr::**. y m n  appeal, nuoh rim: 
a m o u nting  to $50 each for you, Jim,' and Dick. The case 
as to T o m  A n d e r s o n  was, as you know, dismissed so there 
w o u l d  be no fine in that regard. I have enclosed a copy 
of the Order of Dismissal as to T o m  so that you can p r o­
vide him w i t h  a c o p y  of same.

O b v i o u s l y  the cheapest and e a si est w a y  for you to 
go w o u l d  be to pay the fine and let the m a t t e r  drop.
A n  appeal to a h i g h e r  court w ould run at a m i n i m u m  
around $5,000 I'm sure before we g o t  through. This 
would only be feasible if you could get up a joint 
e f for t with a n u m b e r  of o ther f i s h e r m e n  in the area. 1 
w o u l d  suggest that if you w o u l d  c o n s i d e r  an appeal, that 
y ou w r i t e  to any of your friends w h o  do fish the beac h 
and ask them if they would be w i l l i n g  to c o n t r i b u t e  a 
c e r t a i n  amount to take the q u e s t i o n  of assi st a n c e  up on 
a ppeal to a h ig her court. I t w o u l d  c e r t a i n l y a ppoar__to 
m e  that under the d e f i n i t i o n  of a s s i s t a n c e  as rendered 
by the~~Kenai Judge, t h a t ft~ w i ll b e ~ v e r y  d i f f icult for 
o t h er set net f i s h e r m e n  to remain stric t l y  legal at all 
t i m e s . 1 would be d e l i ghted to handle the app< il as you
well know, however, if it is the c o n s e n s u s  of you and 
y o u r  fellow f i s h e r m e n  that some eth er a t t o r n e y  m i g h t  do 
a better job, I will u n d e r s t a n d  c o m p l e t e l y  and will be 
only too happy to assist w h o e v e r  is c h o s e n  for the task 
in his prep ar a t i o n  w i t h  any inform a t i o n  that I have as 
a resul t of h a n dlin g the initial hearing.

It has been a real p l e a s u r e  g e t t i n g  to kno w you 
and y o u r  fine f am ily and we will d e f i n i t e l y  be looking 
forward to seeing you  next spring. P l e a s e  let me know 
as to your thinking- with regard to t.ho q uest i o n  of an 
appeal as soon as possible.

W i t h  warmest, personal regards to y ou

HAHN, J E W E L b  & S T A N F’.LL

A. Robert llahn, Jr

ARII/da
enclos ure



IN THE D ISTRICT COURT FOR THE STATE OK ALASKA 

THIRD JUDICIAL DISTRICT 

AT KENAI '

STATE OF ALASKA, ^

Plaintiff,•• ')C •

vs. )

MARVIN E. EPPES, ) .

Defendant. ) ,

No. 74-10538 & 74-10636 *
MEMORANDUM OPINION

The statutes that the court is called upon to interpret are

A.S. 16.05.540 and 16.05.670(e). The thrust of the two statutes as they 

pertain to the complaint at bar is two-pronged: (1) In order to operate

a gill net one must have a license issued by the State; and (2) Such 

nets as are permitted by law may not be utilized unless the person to 

w h o m  the nets are licensed operates or assists in the o p e r a t i o n . It is 

the construction to be placed on the underlined language that will be 

taken up in this opinion.

Counsel for Defendant would have the Court rule that almost 

a n y  single act required for gill net fishing would be a sufficient act 

for a person to be "assisting" in the operation of his set gill n e t . 

Using this rational if a person assisted in loading his nets into a boat, 

he need never be present while his nets were being fished by other persor 

It is this Courts opinion that the Legislature put the words "or assists' 

for the simple reason of allowing the licensee the opportunity of having 

some other person assist him in the legal operation of his fish nets 

should this become necessary.

First, the Court is called upon to define the word operation 

as it pertains to the use of gill nets. Or, more specifically,)what 

activities are encompassed by the term and what activities arc not to
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be considered as part of Che operation of the nets. The Court has been 

un.ible to find any cases that specifically define "oper.ition" as it 

applies to fishing with nets. The word has been defined in general and 

non-specific terms: "operation" is doing some act or performance of some

type of :.*• rvice, work, deed, production, creation or product of work", 

rtt: L-r:.an S.S. Corp. V. Snow. 222 F. Supp 892, 897 (:>ist. Ct. Ore. 1963).

It is quickly apparent chat this definition does little to hclp'us here.

In Dale V. Saunders Bros.. 157 N.Y.S. 1062, 171 App. Div. (1916) the 

Court lieaLt with the question of what was encompassed by the phrase 

"operation of a horse-drawn vehicle." The Court stated, at p. 1063,

"the 'operation' of a vehicle drawn by horses, referred to in Workmen's

Compensation Law as a hazardous employment is not confined merely

to moving the vehicle, but relates to e v orthing incident to the employ­

ment. and includes the loading of a wagon with sand in Che course of em­

ployment. (emphasis added). The rational of this holding may be readily 

applied to the statutes at issue here. The legislature obviously intended 

to restrict the use of the g i l l . n e t s , .to.some d e g r e e , to those persons to 

w hom the nets were licensed. For if this were not their purpose there 

would be no justifieition for either the statute or the language requir­

ing the licensee to personally participate in the utilization of the nets. 

With this conclusion in hand and mindful of Che language in P tie V. Saunder 

supra, the operation of a gill net should include all activities involved 

in (1) placing, the nets in the water; (2 ) the periodic c h e ck ini’, of the 

nets and all activities necessary to such checking, including but not 

necessarily limited to pulling up the n e t s for this purpose, removing any 

fish from the nets, and returning the nets to the water after such check­

ing; and 'J) removing the nets from the water after the.period for gill- 

net fishing has ended. All of these activities should be performed by 

the person to whom the nets arc licensed, or at lepst partly performed 

by him i . the event that assistance is required. ^Conversely, none of 

these ac*ivitics should be permitted without the participation of the 

licensee. Similarly, it should not be sufficient under the statute for

■2-
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j licensee to direct from the shore any of the .move t:.nilii*:. • .>i' ivii;- 

when they are being undertaken by others in a boat; nor. from a ho.it when 

the activities are being performed on shore.

the use of gill nets to those in possession of a valid license. And the 

application for and acceptance of the license signifies an agreement by. 

the licensee to abide b y  the statutes. For all of these reasons, and 

m i n d f ul  of the general rule that criminal statutes are to be narrowly

wor d 'operation' to those activities directly related to gill net fishing.

In the same vein the Court will require, under the langtnge of 

the statutes permitting a licensee to assist in the operation of the 

gear, the same type of affirmative conduct in furtherance of successful 

gill net fishing. In 1960 OP. A tty Gen No. 12, the attorney general 

stated that the licensee must assist in the operation of the licensed 

gear (nets). The presumption leaps out that active and affirmative p a r­

ticipation in the utilization of the gill nets in accordance with the 

guidlines suggested above is required by the statute. The legislation 

was aimed at prohibiting one person from operating gill nets licensed to 

another and that is precisely Che conduct engaged in by the defendant in 

this case.

In view of the above, it is the Courts opinion Lhat a licensee 

must be present at, and physically assist, in all operations of gill net 

fishing, from the time the net is placed in the water, until it is removed 

from Che water at the close of the fishing period; however, he may be 

assisted by any other person who is licensed as a commercial fisherman, 

should the need arise.

.By passage of the statute the legislature intended to restrict

censtro**d, the Court will consider a somewhat narrow construction of the

DATED this d a y  of Kcnai



Feburusry 14, 1973

G g^ rn o r J a y  Hammond 
c J P t o l  H i l l  
Ju n e au , A laska

Honorable Sir,

Cook Inler Fishermen's Fund members present at a Februrary 9 1975 meeting

strongly recommend that we start Cook Inlet on a minimum of a three (3) day 

(18 ho u r  periods) a week fishery, as even a three day per week fishery is a 
test fishery.

This recommendation is made on the basis that there has never been adequate 

evidence that the type of closures that we have had helps build the salmon tuns.

For example, the King Salmon and early Red Salmon closure for the past 13 years.

( The Department of Fish & Game still doesn't know the strength of these runs.)

If on a three day per week fishery we find that any given stream still is 

• lacking an adequate escapement, let us enhance this stream with the use of gravel 
incubators.

Another matter that we are all concerned with is the decision made by Magistrate 

Jess Nicholas last fall in regards to the case of State of A l a s k a  vs. Marvin E. Eppes 

( C ^ £  No. 74-10636 6 74-10538 defining what the,.word, "assist" meana In Section 

1 6 ^ ^ . 5 4 0  'Limitation of Fishing' Gear Licenses in the Commercial Fishing Regulation 

book page 7.) Enclosed is a copy of the above case. Having fished before, you no 

doubt realize that legal gill net fishing will be virtually, impossible under the 
above ruling.

W e  feel the Legislature should amend or change the wording to read: (Section 
16:05.540 Limitations of Fishery - on Issuance of Fishing gear licenses.) "Assist" 

shall be defined as being present on the location and helping with any portion

of the operation. Any other licensed crew member may also operate or assist in the
operation of the above said gear.

This is protection a family set Gill Net Unit must have; and can see where
problems might also arise aboard a drift Gill nettter.
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A recent court case has interpreted AS 16.05.5^0. so restrictively as to
i
require a gear licensee to actually have his hands on each net each 

time the net is placed, checked, and removed, during rather than just 

being present at the site of the immediate fishing operation while a 

crew member acted at his instruction. The original legislative intent 

was only to keep licenses from being operated by "remote control" from
i ,

aitown on shore or even from Seattle.

The current bill, including a minor amendment suggested by the sponsor, 

would instead require that the licensee be present "at the gear site 

and operating, assisting, or supervising the Immediate fishing operas on

tion," which would more closely fit the original legislative intent and
<

still take into account practical realities of commercial fishing.
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