


U N I V E R S I T Y  OF A L A S K A  
F a i r b a n k s ,  Alaska^,

O f f i c e  o f  the P r e s i d e n t  Juneau, A l a s k a
A p r i l  2, 1975

M e m o r a n d u m  to: H o n o r a b l e  T e r r y  G a r d i n e r ,• C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e

From: . D o n  M, foe. E x e c u t i v e  V i c e - P r e s i d e n t

Subject: C o m me nt s o n  H B  213 a n d  H J R  15

W e  w e r e .i n f o r m e d  at 1:00 p.m. to da y  tha t h e a r i n g s  s c h e d u l e d  
on the a b o v e  b i l l  a n d  R e s o l u t i o n  h a d  to be deferred. Y o u r 
A i d e  s u g g e s t e d  that w e  m i g h t  s u bm it  a w r i t t e n  statement.

U n d e r  d a t e  o f  M a r c h  14, V i c e - P r e s i d e n t  Rae, r e s p o n d i n g  to a 
r e qu es t f r o m  R e p r e s e n t a t i v e  Naughtori, n o t e d  g e n e r a l  c o n c u r­
renc e  w i t h  the p r o v i s i o n s  of the bill. Howe v er , Dr. Rae h ad * 
n o t  c o n f e r r e d  w i t h  o u r  L e g a l  C o u n s e l  r e l a t i v e  to the i m p l i c a­
tions o f  the amendm en t s p r o p o s e d  to AS 14.40.290.

N o t e  a t t a c h e d  is a c o p y  o f  an o p i n i o n  f r o m  our U n i v e r s i t y  
Counsel, Dr. T o m  Gruening. -He concurs, as do w e  in the 
O f f i c e  o f  the President, w i t h  the a m e n d m e n t s  to 1 4 . 4 0 . 1 9 0  
a n d  1 4 . 4 0 . 2 5 0  w h i c h  s p e c i f i c a l l y  p r o v i d e  for r e p o r t i n g  to 
the l e g i s l a t u r e  on the a d m i n i s t r a t i o n  a n d  d i s p o s i t i o n  of 
r e s t r i c t e d  as w e l l  as a p p r o p r i a t e d  funds. We b e l i e v e  that 
this p r o v i s i o n  is e n t i r e l y  reasonable. We do n o t  see, however, 
w h y  a c o n s t i t u t i o n a l  a m e n d m e n t  as p r o v i d e d  for in H J R  15 w o u l d  
be n e ce s s a r y .

W e  c o n c u r  w i t h  the o p i n i o n  of our C o u n s e l  that the a m e n d m e n t s  
p r o p o s e d  to Sec. AS 1 4 . 4 0. 29 0 w o u l d  ra i se  s e r io u s c o n s t i t u­
tional q u e s t i o n s  in v i e w  o f  the c o n s t i t u t i o n a l  m a n d a t e  to 
the R e g e n t s  to "govern" the University. We b e l i e v e  that a p­
p l i c a t i o n  of all re qu ir e m e n t s  of AS 37.07 to the U ni versity, 
p a r t i c u l a r l y  AS 37.07.030(4) and 3 7 . 0 7 . 0 8 0 (a)(c)(d) and ( e ) , 
w o u l d  i n f r i n g e  upon and p e r h a p s  u s u r p  the c o n s t i t u t i o n a l  r e­
sp o n s i b i l i t y  and the p o l i c y  p e r o g a t i v e s  of the B o a r d  of R e g e n t s

We w o u l d  e m p h a s i z e  the d esire of the U n i v e r s i t y  to r e s p o n d  
m e a n i n g f u l l y ,  and h o p e f u l l y  in a t im e ly  manner, to l e g i s­
lative n e e d s  for in fo rm a t i o n  in g e ne ra l and p a r t i c u l a r l y  to 
n e e d s  r e l a t e d  to the b u d g e t  process. . We b e l i e v e  ou r c o n­
trols are a d e q u a t e  but do a c k n o w l e d g e  some d i f f i c u l t y  wi t h 
timely response.

In this regard, we b e l i e v e  that the L e g i s l a t i v e  Budge t and 
A u d i t  C o m m i t t e e  might w e l l  wan t to c o nv en e some I n t e r i m  
Sessions i n v o l v i n g  l e gi sl at iv e  finance C h a i r m e n  and analysts, 
D e p a r t m e n t  of A d m i n i s t r a t i o n  r e p r e s e n t a t i v e s ,  O f f i c e  of the 
G o v e rn or  re p re s e n t a t i v e s ,  and U n i v e r s i t y  a d m i n i s t r a t o r s  w i t h 
a v i e w  t o w a r d  clari fy in g a n d  s i m p l i f y i n g  r e p o r t i n g  a nd budg et 
p o l i c y  a n d  processes.
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T h i s  is in r e s p o n s e  t o  y o u r  r e q u e s t  f o r  an a n a l y s i s  o f  t h e
i m p l i c a t i o n s  of H o u s e  B i l l  #213. The. b i l l  w o u l d  a m e n d  fo ur  
s e c t i o n s  of the A l a s k a  S t a t ut e s.  . . .. -

It w o u l d  a m e n d  1 4 . 4 0 . 1 9 0  to i n c l u d e  l a n g u a g e  e x p r e s s l y  e n c o m -  ' 
p a s s i n g  a p p r o p r i a t e d  a nd r e s t r i c t e d  fu n ds  as b e i n g  i n c l u d e d  in ... .. '
t h e  w r i t t e n  r e p o r t  to t h e  L e g i s l a t u r e .  In m y  o p i n i o n  th is  
a m e n d m e n t  s i m p l y  c l a r i f i e s  e x i s t i n g  l a w  a nd has no implicat io ns .

A.S. 1 4 . 4 0 . 2 5 0  is a m e n d e d  to c o n f o r m  w i t h  t h e  p r o p o s e d  a m e n d m e n t  
to S e c t i o n  190 c l a r i f y i n g  the s c o p e  of the w r i t t e n  r e p o r t  to the 
L e g i s l a t u r e .  T h i s  s e c t i o n  a l s o  s i m p l y  c l a r i f i e s  e x i s t i n g  la w - • 
a n d  has no i m p l ic at io ns .

A.S. 1 4 . 4 0 . 2 9 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  s u b j e c t i n g  
t h e  U n i v e r s i t y  t o  t h e  E x e c u t i v e  B u d g e t  Act, a nd A.S. 3 7 . 0 7^ 12 0 (1) 
is c o r r e s p o n d i n g l y  a m e n d e d  to i n c l u d e  the U n i v e r s i t y  . of A l a s k a  
w i t h i n  t h e  d e f i n i t i o n  of a g e n c y  c o n t a i n e d  in the E x e c u t i v e  B u d g e t  
Act.

I n c l u s i o n  of t he U n i v e r s i t y  w i t h i n  the t e r m s  of the E x e c u t i v e  B u d­
ge t  A c t  r a i s e s  s e r i o u s  c o n s t i t u t i o n a l  qu e st io ns . T h e  r e l a t i o n s h i p  
b e t w e e n  the c o n s t i t u t i o n a l  a u t o n o m y  of the B o a r d  of R e g e n t s  in 
r e l a t i o n  to s i m i l a r  a t t e m p t s  b y  o t h e r  b r a n c h e s  of s ta t e g o v e r n m e n t  
has b e e n  c o n s i d e r e d  a t  l e n g t h  in a M e m o r a n d u m  of O p i n i o n  from ■• . 
G r a c e  S c h a i b l e ,  t h e  U n i v e r s i t y’s r e t a i n e d  counsel, to W i l l i a m  R. 
Wood, the n  P r e s i d e n t  of the U n i v e r s i t y  of Alas k a,  d a t e d  J a n u a r y  9, 
1973. I h a v e  e x c e r p t e d  t he p e r t i n e n t  p o r t i o n s  of th a t o p i n i o n  
r a t h e r  t h a n  r e p e a t  th e m here. T h e  e x c e r p t  is set o u t  in E x h i b i t  A  . 
w h i c h  is a t t a c h e d  hereto. T he ba si c  t h r u s t  of the c o n s t i t u t i o m . l  
a r g u m e n t  is t h a t  u n d e r  A l a s k a  C o n s t i t u t i o n  Art. V I I ...Sec.,3, t h a  B o a r d  
of R e g e n t s  s h a l l  g o v e r n  t h e  .University and a n y .a t t e m p t ^ b y ^ t h e  L e g i s­
lature to i n t e r v e n e  in U n i v e r s i t y  m a n a g e m e n t  d e c i s i o n s  r e s p e c t i n g  
p l a n n i n g  or e x p e n d i t u r e  of funds w o u l d  e f f e c t i v e l y  e m a s c u l a t e  the 
c o n s t i t u t i o n a l  d u t y  of t he B o a r d  of R e g e n t s  to govern.
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A  s e c p n d  c o n s t i t u t i o n a l  g r o u n d  is t h a t  u n d e r  A l a s k a  C o n s t i t u t i o n ,  
A r t i c l e  VII, S e c t i o n  2, r e a l  a n d  p e r s o n a l  p r o p e r t y  is s u b j e c t e d  
t o  the r e q u i r e m e n t  t h a t  it s h a l l  b e  a d m i n i s t e r e d  a n d  d i s p o s e d  of 
a c c o r d i n g  to law. S i n c e  m o n e y  is n o t  m e n t i o n e d  it is n o t  s u b je ct  
t o  r e g u l a t i o n  b y  t h e  L e g i s l a t u r e  as to its a d m i n i s t r a t i o n  and d i s­
pos i t i o n .  (Thus A.S. 1 4 . 4 0 . 2 8 0  is u n c o n s t i t u t i o n a l  o n  its fac e as 
it p u r p o r t s  to r e g u l a t e  t h e  e x p e n d i t u r e  or m a n a g e m e n t  of m o n e y  of 
t h e  U n i v e r s i t y  o f  Alaska. T h i s  p r o b a b l y  e x p l a i n s  w h y  n o  a t t e m p t  
h a s  e v e r  b e e n  m a d e  to e n f o r c e  it.)

T h e  t w o  s e c t i o n s  o f  the A l a s k a  C o n s t i t u t i o n  m e n t i o n e d  a b o v e  would, 
in m y  o p i ni o n,  r e n d e r  u n c o n s t i t u t i o n a l  the p o r t i o n s  o f  t h e  E x e c u t i v e  
B u d g e t  A c t  l i s t e d  b e l o w  i n s o f a r  as t h e y  p u r p o r t  to a u t h o r i z e  the 
m a n a g e m e n t  o r  c o n t r o l  of t h e  U n i v e r i s t y ' s  e x p e n d i t u r e s ,  policies, 
p l a n n i n g  or o p e r a t i o n s  o r  o t h e r w i s e  i n t e r f e r e  w i t h  o r  r e s t r i c t  the 
g o v e r n a n c e  o f  t h e  U n i v e r s i t y  b y  the B o a r d  of R e g e nt s :

A.S. 3 7 . 0 7 . 0 1 0 (2), (3)
A. S. 3 7 . 0 7 . 0 3 0 (4)
A.S. 3 7 . 0 7 . 0 4 0 (5)
A. S. 3 7 . 0 7 . 0 5 0 (a) (2)

A.S. 3 7 . 0 7 . 0 5 0 (d)

e x c e p t  i n s o f a r  as n e e d e d  to d e t e r m i n e  
t h e  U n i v e r s i t y ' s  budget., 
e x c e p t  i n so fa r as t h e  d i v i s i o n  p u r p o r t s  
to d e s c r i b e  r a t h e r  t h a n  set policy, 
p r i o r i t i e s ,  etc.

A.S. 3 7 . 0 7 . 0 7 0
A.S. 3 7 . 0 7 . 0 8 0  (a), (c), (d), a n d  (e).

It s h o u l d  be n o t e d  t h a t  t h e r e  is n o  c o n s t i t u t i o n a l  or s t a t u t o r y  o b j e c­
tio n  to the r e q u i r i n g  t h a t  i n f o r m a t i o n  be p r o v i d e d  f or p u r p o s e s  of 
b u d g e t  p l a n n i n g ,  p r i o r i t y  setting, etc., by the L e g i s l a t u r e  so long 
as su ch  r e q u i r e m e n t s  d o  n o t  i n t e r f e r e  w i t h  the B o a r d  of Regents' 
g o v e r n a n c e  o f  the Un iv er s i t y .



E x h i b i t  A

M e m o r a n d u m  o f  O p i n i o n  f r o m  G r a c e  S c h a i b l e  to W i l l i m a  R. Wood, 
d a t e d  J a n u a r y  9, 1973.

I t  m a y  be w e l l  at this p o i n t  to r e v i e w  the b r o a d e r  A s p e c t s  of the 
p r o L l e m  in v i e w  o f  the C o n s t i t u t i o n a l  p r o v i s i o n s  r e l a t i n g  to the 
U n i v e r s i t y  of A l a s k a  a n d  B o a r d  o f  Regents. T h e r e  are t wo p r o v i s i o n s  
i n v o l v e d  as f o l l o w s :

" S e c t i o n  2, A r t i c l e  VII. S ta te  Unive r si ty . T h e  U n i v e r­
sity of A l a s k a  is h e r e b y  e s t a b l i s h e d  as .the S t a t e 
U n i v e r s i t y  a n d  c o n s t i t u t e d  a body c o r p o r a t e .  It s hall 
h a v e  title to all rea l and p e r s o n a l  p r o p e r t y  n o w  or 
h e r e a f t e r  set stride for or c o n v o y e d  to it. T h i s  p r o p­
erty s h a l l  be a d m i n i s t e r e d  and d i s p o s e d  of a c c o r d i n g  
to law."

a n d  S e c t i o n  3 o f  A r t i c l e  VII as follows:

" S e c t i o n  3, B o a r d  of R e g e n t s  of U n iv er si ty .  The  U n i v e r s i t y  
of A l a s k a  shall b e  g o v e r n e d  by a B o a r d  of R egents. T h e 
R e g e n t s  s h al l La a p p o i n t e d  by the Go ve rn or , s u b j e c t  to 
c o n f i r m a t i o n  by a m a j o r i t y  of the m e m b e r s  of the l e g i s­
la t u r e  in joint session. Th e B o a r d  shall, in a c c o r d a n c e  
w i t h  law, formulate, p o l i c y  and a p p o i n t  the P r e s i d e n t  o f  
the U n i v e r s i t y .  K e  sh al l  be the e x e c u t i v e  o f f i c e r  o f  th e 
B o a r d ."

T h e s e  two  s e c t i o n s  of the C o n s t i t u t i o n  are u n i q u e  in t h a t  it is the 
o n l y  p l a c e  t h a t  a d i v i s i o n  of S t a t e  g o v e r n m e n t  is s i n g l e d  cut and 
p r o v i d e d  a s p e c i a l  c o r p o r a t e  status. As we are all aware, b o t h  s e c­
o n d a r y  e d u c a t i o n a l  g r o u p s  a n d  the F i s h  and W i l d l i f e  p e o p l e  tried to 
o b t a i n  lik e s t a t u s  at t he c o n s t i t u t i o n a l  c o n v e n t i o n ,  b u t  w e r e  u n­
succ e s s f u l .  A l a s k a  is n o t  u n i q u e  in h a v i n g  a c o n s t i t u t i o n a l l y  e s t a­
b l i s h e d  U n i v e r s i t y  and B o a r d  of Regents; b wevcr, onl y a f e w  i n s t i t u­
tion s  of p u b l i c  h i g h e r  e d u c a t i o n  in the e n t i r e  U n i t e d  S t a t e s  e n j e v  
this v e r y  p r i v i l e g e d  legal status. A s  one t r e a t i s e  w r i t e r  has i n­
d i c a t e d  :

\ .

"These f o r t u n a t e  f e w  p o s s e s s  c s p h er e o f  a u t h o r i t y  v.'ithin 
w h i c h  n e i t h e r  the l e g i s l a t i v e  nor t h e  e x e c u t i v e  d i v i s i o n  
of S t a t e  g o v e r n m e n t  m a y  interfere. T h e y  are, in s u bs t a n c e ,



c o o r d i n a t e  v i t a  t h e  l e g i s l a t i v e ,  executi v e,  and j u di c i a l  1 
b r a n c h e s  and t hu s r e p r e s e n t  a f o u r t h  a m  of S t a t e  g o v e r n­
me n t " .  ( B l a c k w e l l , C o l l e c t  L a w , p a g e  2*12).

V

As has b e e n  p o i n t e d  in A l e x a n d e r  and S olo mo n 's  C o l l e g e  and U n i v e r sity 
L a w  1S72 e d i t io n,  t h e r e  a re ni'iia s ta te s v/nich g u a r a n t e e  C o n s t i t u t i o n a l  
a u t o n o m y  for  u n i v e r s i t i e s .  A l t h o u g h  A l a s k a  is not e x p r e s s l y  i n c l u d e d  
a m o n g  t h e s e  n i n e  w h i c h  a re Mi c higan, M in ne s ot a,  C a l i f o r n i a ,  •'lerada, 
G e o r g i a ,  Idaho, O k l a h o m a , L e v a d a  and Arisona, in is r e c o m m e n c e  the
u n i v e r s i t y  c o n t a c t  the a u t h o r s  a nd a d v i s e  of t h e  o m i s s i o n .  In _,hrae
o f  t h es e s ta te s  .there h as d e v e l o p e d  a c o n s i d e r a b l e  b o d y  of .law r e g a r d­
ing t h e  a u t o n o m o u s  s t a t u s  of the u n iv er si ty , n a m e l y  M i c h i g a n ,  M i n n e­
so t a  and  C a l i f o r n i a .  ITe b e l i e v e  th at  v k e n  the A l a s k a  C o n s t i t u t i o n a l  
p r o v i s i o n s  r e l a t i n g  to t h e  U n i v e r s i t y  and B o a r d  of R e g e n t s  are j u d i­
c i a l l y  i n t e r p r e t e d  it is v e r y  p r o b a b l e  that Alaska* s c o n s t i t u t i o n a l  
p r o v i s i o n s  x;iil b e  c o n s i d e r e d  as e s t a b l i s h i n g  an " a u t o n o m o u s "  u n i v e r­
sity. T h e  M i c h i g a n  C o n s t i t u t i o n  p ro vides:

"The B o a r d  o f  R e g e n t s  s h a l l  have the g e n e r a l  s u p e r v i s i o n  
of t h e  U n i v e r s i t y ,  a n d  the d i r e c t i o n  a n d  c o n t r o l  of all 
e x p e n d i t u r e s  o f  funds."

A l t h o u g h  A l a s k a * s  c o n s t i t u t i o n a l  p r o v i s i o n  is d r a f t e d  l e s s  ex plicitly, 
/Article VII, Sec. 2 and 3, supra, e s t a b l i s h e s  t h e  U n i v e r s i t y  a3 a 
" body c o r p o r a t e "  a nd d i r e c t s  t h a t  "the U n i v e r s i t y  o f  A l a s k a  shall be 
g o v e r n e d "  by t he Ecorcl. Th i s s p e c i f i c  r o w e r  to g o v e r n  t h e  U n i v e r­
sity Vuoncjly i m p l i e s  and i n d e e d  m a n d a t e s  the " c o n t r o l  o f  all e x p e n d i­
tu r e s  of f unds" m u s t  be in t he g o v e r n i n g  board, w i t h  the l e g i s l a t i v e  
c o n t r o l  b e i n g  the overr.l s u m  a n d  not  t he s p e c i f i c  d i r e c t i o n  of w h e r e  
an d h o w  said f u n d s  arc to be spent.

T h e  b r o a d  g r a n t  o f  p o w e r s  a b o v e  q u o t e d  has g i v e n  the Bo a rd  of R e g e n t s
o f  M i c h i g a n  c o m p l e t e  c o n t r o l  of all u n i v e r s i t y  i n c o m e  r e g a r d l e s s  of 
source. Tn.e :•<i c h i g c n  S u p r e m e  C o u r t  in 1535 r e s o l v e d  t h e  is su e of 
a l e g i s l a t i v e  e n a c t m e n t  r e q u i r i n g  t h e  hoard o f  R e g e n t s  to d j s c o n t i n u e  
a  h o m e o p a t h i c  s c h o o l  in A n n  A r b o r  and e s t a b l i s h  u n e w  s c h o o l  in Detroi 
a nd s p e l l e d  o u t  t h e  l e g i s l a t u r e - u n i v e r s i t y  r e l a t i o n s h i p  in an u n­
m i s t a k a b l e  fash io n :

"The Bo ar d  of R e g e n t s  ar.d tha l e g i s l a t u r e  d e r i v e  t h e i r  
p o w e r  f r o m  t h e  same S u p r e m e  authority, n a m e l y  tha C o n­
stit u t i o n .  .. t h e y  are s e p a r a t e  and d i s t i n c t  C o n s t i t u t i o n a l  
b o d ie s,  w i t h  the p o w e r  of the r e g e n t s  d e f i n e d .  Uy no rule 
of c o n s t r u c t i o n  c a n  it be held t h a t  c i t h e r  c a n  e n c r o a c h
u p o n  or e x e r c i s e  the p o w e r s  eon'7 rr ,.d u p o n  the o t h e r . "



T h i s  i n t e r p r e t a t i o n  w a s  b a s e d  o n  the b r o a d  c o n s t i t u t i o n a l  p o w e r s  '
g i v e n  to t h e  B o a r d  of R e g e n t s  u n d e r  t he M i c h i g a n  C o n s t i t u t i o n .  W e  
b e l i e v e  the A l a s k a  S u p r e m e  Cour t,  in light of t h e s e  p r e c e d e n t s  c o m ­
b i n e d  w i t h  t h e  i n t e n t  of t h e  d e l e g a t e s  to o ur 195G c o n s t i t u t i o n a l  c o n­
v e n t i o n  e x p r e s s e d  in the m i n u t e s  of th os e p r o c e e d i n g s  w i l l  l i k e w i s e  
find s i m i l a r  p o w e r s  in t he B o a r d  of R e g e n t s  of t h e  U n i v e r s i t y  o f  Alaska.

T h e  c i t i z e n s  o f  M i c h i g a n  in the C o n s t i t u t i o n  of 1908 g r a n t e d  p r i v i l e g e s  
s i m i l a r  to t h a t  g r a n t e d  t o  M i c h i g a n  S t a t e  C o l l e g e  (now M i c h i g a n  S t a t e  
U n i v e r s i t y )  a n d  p r o v i d e d  t h a t  S t a t e  B o a r d  of A g r i c u l t u r e  w a s  g i v e n  
" g e n e r a l  s u p e r v i s i o n  of the c o l l e ge , and the d i r e c t i o n  and  c o n t r o l  
o f  a l l  a g r i c u l t u r a l  c o l l e g e  funds".

T h e  C o n s t i t u t i o n a l  status o f  t he U n i v e r s i t y  of M i n n e s o t a  is l i k e w i s e  
c l o s e l y  a l i g n e d  to that of A l a s k a .  T h e  B o a r d  o f  R e g e n t s  of the U n i ­
v e r s i t y  of M i n n e s o t a  w as i n c o r p o r a t e d  by the T e r r i t o r i a l  A s s e m b l y  in 
1 8 5 1  w i t h  a m a n d a t e  "to g o v e r n "  the u n i v e r s i t y  a nd the 1 8 5 8  C o n s t i t u­
ti o n  of the S t a t e  of M i n n e s o t a  e x p r e s s l y  " p e r p e t u a t e d  u n t o  said u n i­
v e r s i t y  "• "all t h e  rights, i m m u n i t i e s ,  f r a n c h i s e s  a nd e n d o w m e n t s  h e r e -  
t o f o r  g r a n t e d  o r  c o n f e r r e d " .  It wa s n o t  u n t i l  1925, h o w e v e r ,  t h a t  
t h e  f i r s t  l e g i s l a t i v e  t e s t  w a s  m a d e  o f  the a u t o n o m o u s  p o w e r s  of t h e  
U n i v e r s i t y  of M i n n e s o t a .  In tha t y e a r  the l e g i s l a t u r e  e n a c t e d  t h e  
la w s r e g a r d i n g  the o r g a n i z a t i o n  of t h e  S t a t e  g o v e r n m e n t  w h i c h  c e n t r a­
li z e d  t he S t a t e  A d m i n i s t r a t i v e  f u n c t i o n s  u n d e r  t h e  G o v e r n o r .  T h e  
C o m m i s s i o n  on A d m i n i s t r a t i o n  and F i n a n c e  o p e r a t i n g  u n d e r  t he G o v e r n o r ' s  
o f f i c e  p u r s u a n t  to this a c t  c l a i m e d  the a u t h o r i t y  to s u p e r v i s e  a n d  
c o n t r o l  the e x p e n d i t u r e  of m o n e y s  for the U n i v e r s i t y  of M i n n e s o t a .
S u i t  b r o u g h t  on b e h a l f  o f  the U n i v e r s i t y  a g a i n s t  t h e  C o m m i s s i o n  r e­
sul t e d  in a d e c i s i o n  of the S u p r e m e  C o u r t  w h i c h  s t a t e d  in part:

" . . . t h e  r i g h t  to c o n t r o l  u n i v e r s i t y  f i n a n c e s  is t he p o w e r  
to d i c t a t e  u n i v e r s i t y  p o l i c y  and d i r e c t  e v e r y  l e g i s l a t i v e  
a c t i v i t y . . . .The l e g i s l a t u r e  c a n n o t  t r a n s f e r  a n y  o f  t h e s e  
c o n s t i t u t i o n a l l y  c o n f i r m e d  p o w e r s  f r o m  t h e  r e g e n t s  to a n y  
o t h e r  board ,  c o m m i s s i o n  or o f f i c e r  v/hatever. . . . T h e  p u r p o s e  
of t h e  c o n s t i t u t i o n  r e m a i n s  clear. I t ' w a s  to p u t  the m a n a g e­
m e n t  of the g r e a t e s t  s t a t e  e d u c a t i o n a l  i r s t i t u t i o n  b e y o n d  
th e d a n g e r  of v a c i l l a t i n g  policy, i l l - i n f o r m e d  o r  c a r e l e s s  
m e d d l i n g  and p a r t i s a n  ambitio'n th at  w o u l d  be p o s s i b l e  in 
th e c a s e  of m a n a g e m e n t  b y  e it he r legislature' o r  e x e c u t i v e ,  
c h o s e n  at f r e q u e n t  i n t e r v a l s  and for f u n c t i o n s  a nd b e c a u s e  
of q u a l i t i e s  and a c t i v i t i e s  v a s t l y  d i f f e r e n t  f r o m  t h os e  
w h i c h  q u a l i f y  for the m a n a g e m e n t  of a n  i n s t i t u t i o n  of 
h i g h e r  l e a r n i n g . "  See S t a t e  v. Chase, 175 M in n.  259 2 20 
N.W. 951 (1928) .

. *• •.* * I . * *

In s u b s e q u e n t  s u i t s  i n v o l v i n g  an e n a c t m e n t  of t h e  l e g i s l a t u r e  .'who 
c h a n g e d  the m e t h o d  of s e l e c t i o n  of regents, the S u p r e m e  C o u r t  of



M i n n e s o t a  in d e s c r i b i n g  t h e  u n i v e r s i t y ' s  r e l a t i o n s h i p  t o  t he e x e c u­
tive, l e g i s l a t i v e  and j u d i c i a l  b r a n c h e s  of g o v e r n m e n t  c o m m e n t e d :

"The p e o p l e  by t h e i r  C o n s t i t u t i o n  c h o s e  to p e r p e t u a t e  the 
univcrsit}' w h i c h  had b e e n  c r e a t e d  by t h e i r  T e r r i t o r i a l  
L e g i s l a t u r e  in a B o a r d  of Regents, a nd t he p o w e r s  they 
g a v e  are n ot s u b j e c t  to l e g i s l a t i v e  or e x e c u t i v e  control; 
n o r  c a n  the c o u r t s  at the suit of a t a x p a y e r  i n t e r f e r e  
w i t h  t he b o a r d  w h i l e  g o v e r n i n g  the u n i v e r s i t y  in the 
exerci.se of its g r a n t e d  p o w e r s . T h i s  d o e s  n o t  m e a n  t h a t  
t he p e o p l e  c r e a t e d  a c o r p o r a t i o n  or i n s t i t u t i o n  w h i c h  is 
a b o v e  t h e  law. T h e  b o a r d  m u s t  k e e p  w i t h i n  t h e  l im i ts  of 
its g r a n t . "

T h e  C a l i f o r n i a  C o n s t i t u t i o n  of 1879 p r o v i d e d  for t h e  i n d e p e n d e n c e  
of t he B o a r d  of R e g e n t s  as f ollows:

"The U n i v e r s i t y  o f  C a l i f o r n i a  shall c o n s t i t u t e  a p u b l i c  
t r u s t ,  and its o r g a n i z a t i o n  and g o v e r n m e n t  s h a l l  be p e r­
p e t u a l l y  c o n t i n u e d  in the for m and c h a r a c t e r  p r e s c r i b e d  
b y  the O r ga ni c  A c t  c r e a t i n g  the sam e. .. , s u b j e c t  on ly  
t o  s u c h  l e g i s l a t i v e  c o n t r o l  as m a y  b e  n e c e s s a r y  to i n­
sure  c o m p l i a n c e  w i t h  t h e  terms of thi s  e n d o w m e n t  and 
t h e  p r o p e r  i n v e s t m e n t  a nd s e c u r i t y  of its f u n d s . "

T h i s  c o n s t i t u t i o n a l  l a n g u a g e  has b e e n  u n i f o r m l y  i n t e r p r e t e d  by t h e  
S u p r e m e  C o ur t in C a l i f o r n i a  to p r o v i d e  i m m u n i t y  f r o m  a n y  l e g i s l a t i v e  
act c h a n g i n g  the form of g o v e r n m e n t  of the college. In 1913. the 
S u p r e m e  Co ur t of C a l i f o r n i a  m a d e  a clear, s t a t e m e n t  of t h e  U n i v e r s i t y ' s  
i n d e p e n d e n c e  in a case i n v o l v i n g  a c o n f l i c t  b e t w e e n  v a c c i n a t i o n  r e­
qu i r e m e n t s  of t he l e g i s l a t u r e  and t h o s e  of the U n i v e r s i t y  of C a l i f o r­
nia. (W i l l i a m s  v. 'Wheeler, 23 Cal. App. 619, 138 P. 937) T h e  B o a r d  
o f  R e g e n t s  of the U n i v e r s i t y  of C a l i f o r n i a  had r e q u i r e d  a ll e n r o l l i n g  
s t u d e n t s  to be v a c c i n a t e d  w h e r e a s  the l e‘.raslature p r o v i d e d  for e x­
c e p t i o n s  f or t ho se  c o n s c i e n t i o u s l y  oppos'ed or f o r  t h o s e  for w h o m  
v a c c i n a t i o n  w o u l d  be h a r m f u l  to t heir health. A  s t u d e n t  n o t  h a v i n g  
•been v a c c i n a t e d  and c o n s c i e n t i o u s l y  o p p o s e d  to v a c c i n a t i o n  w a s  d e n i e d
e n t r a n c e  to the u n i v e r s i t y  and  s ue d  for a d mi ss io n.  T he q u e s t i o n  of
l e g i s l a t i v e  v e r s u s  u n i v e r s i t y  p r e d o m i n a n c e  in m a k i n g  of a d m i s s i o n  and 
h e a l t h  p o l i c i e s  was p l a c e d  s q u a r e l y  b e f o r e  the court. T h e  c o u r t  held
t h a t  the e x c e p t i o n s  p r o v i d e d  for in t h e  v a c c i n a t i o n  lav? w e r e  not found
ed u p o n  c o n s i d e r a t i o n  of the g e n e r a l  h e a l t h  and d i d  not  c o n s t i t u t e  an 
e x e r c i s e  of the g e n e r a l  p o l i c e  p r o t e c t i o n  of t he l e g i s l a t u r e .  M o r e  
s p e c i f i c a l l y  w i t h  r e g a r d  to the  C o n s t i t u t i o n a l  p o w e r s  of the  u n i v e r­
sity, the C o u r t  said:



I is

" . . . i t  w a s  the i n t e n t i o n  of the f r a m e r s  o f  t h e  C o n s t i t u­
ti o n  to i n v e s t  the B o a r d  o f  R e g e n t s  w i t h  a l a r g e r  d e g r e e  
.of i n d e p e n d e n c e  and d i s c r e t i o n  in r e s p e c t  t c  t h e s e  m a t t e r s  
t h a n  is u s u a l l y  h o l d  to e x i s t  in s u c h  i n f e r i o r  b e a r d s  and 
c o m m i s s i o n s  as are s o l e i’* s u b j e c t s  o f  l e g i s l a t i v e  c r e a t i o n  
and control. T h i s  w o u l d  s e e m  to be a n e c e s s a r y  c o n c l u s i o n  
f r o m  the fact of t he e v a l u a t i o n  of t h e  u n i v e r s i t y  to t h e  
p l a c e  and d i g n i t y  of a c o n s t i t u t i o n a l  d e p a r t m e n t  o f  t h e  
b o d y  politic..*;."

In I d a h o  t h e  C o n s t i t u t i o n  a d o p t e d  in 1229 p r o v i d e d  w i t h  r e f e r e n c e  
to the a d m i n i s t r a t i o n  o f  t he U n i v e r s i t y  of Idaho: . .

"The R e g e n t s  s h a l l  h a v e  t he g e n e r a l  s u p e r v i s i o n  o f  the: 
u n i v e r s i t y  and c o n t r o l  and d i r e c t i o n  of a l l  f u n d s  of 
an d a p p r o p r i a t i o n s  to, t he u n i v e r s i t y ,  u n d e r  s u c h  r e g u­
l a t i o n s  as m a y  be p r e s c r i b e d  by l a v . "

In its 19 21  d e c i s i o n  in S t a t e v. s t a t e B o a rd o f  E d u c a tion, 33 I d a h o  
415 196 ?. 201, S u p r e m e  C o u r t  of I d a ho  o f f i c i a l l y  p l a c e d  the U n i v e r­
si t y  of I d a h o  in the m a g i c  c i r c l e  of a u t o n o m o u s  u n i v e r s i t i e s .  T h e  
S u p r e m e  C o u r t  h o l d  tha t the C o n s t i t u t i o n a l  p r o v i s i o n  m e a n t  that w h i l e  
f u n c t i o n i n g  vithir. t he s c o p e  of its a u th or it y , the B o a r d  of R e g e n t s  is 
n o t  s u b j e c t  to the c o n t r o l  o r  s u p e r v i s i o n  o f  a n y  o t h e r  b r a n c h ,  beard, 
o r  d e p a r t m e n t  o f  the S t a t e  g o v e r n m e n t . T h e  p o r t i o n  of t h e  C o n s t i t u­
tion. l i m i t i n g  t h e  Beard of Regents' a u t h o r i t y  ('under s u c h  r e g u l a t i o n s  
as n a y  be p r e s c r i b e d  L y  law") refer s  to m e t h o d s  a n d  r u l e s  f o r  t h e  
c o n d u c t  o f . b u s i n e s s  and a c c o u n t i n g  f u n c t i o n s  a n d  d o e s  n o t  i n t e r f e r e  
w i t h  the C o n s t i t u t i o n a l  d i s c r e t i o n  of the B o ar d . W h e n  a n  a p p r o p r i a t i o n  
of p u b l i c  f u n d s  is m a d e  to t h e  u n i v e r s i t y  and t h e  u n i v e r s i t y  B o a r d  of 
R e g e n t s  a c c e p t s  the funds, the l e g i s l a t u r e  n a y  i m p o s e  s u c h  c o n d i t i o n s  
a n d  l i m i t a t i o n s  o n  the u s e  of t he funds as it d e e m s  n e c e s s a r y ,  h o w­
ever, th a  c o u r t  stated, w h e r e  the B o a r d  sells u n i v e r s i t y  p r o p e r t y  
t h e r e  is n o  o b l i g a t i o n  or. the p a r t  o f  the R e g e n t s  t o  p a y  the p r o c e e d s  
f r o m  t h e  s a l e  of t he p r o p e r t y  in to  the S ta t e tr easury.

T h e  C o l o r a d o  C o n s t i t u t i o n  v e s t e d  in t h e  B o a r d  o f  R e g e n t s  "the g e n e r a l  
s u p e r v i s i o n  of the S t a t e  u n i v e r s i t y "  and "the e x c l u s i v e  c o n t r o l  a n d  
d i r e c t i o n  o f  all funds of, ar.d a p p r o p r i a t i o n s ,  to t h e  u n i v e r s i t y 1'.
T h i s  b r o a d  g r a n t  of p o w e r  is q u i t e  s i m i l a r  to t h a t  g i v e n  to the g o v e r n­
ing b o a r u s  o f  o t h e r  c o n s t i t u t i o n a l l y  i n d e p e n d e n t  u n i v e r s i t i e s .  H o w­
ever, t he c o u r t s  of C o l o r a d o  h a v e  not, as yet, c o n c e d e d  t h a t  it w a s  
the i n t e n t i o n  o f  the p e o p l e  to g r a n t  full a u t o n o m y  to t h e i r  S t a t e  
u n i v e r s i t y .  F u r t h e r m o r e ,  in a n o t h e r  s e c t i o n  of the S t a t e  C o n s ti tu ti on , 
the m a n a g e m e n t  of the u n i v e r s i t y  is d e c l a r e d  to be " s u b j e c t  to the 
c o n t r o l  of the Stare, u n d e r  t h e  p r o v i s i o n s  of t h e  C o n s t i t u t i o n ,  and 
s u c h  laws and r e g u l a t i o n s  as t h e  g e n e r a l  a s s e m b l y  n a y  p r o v i d e . "



T w o  States, M i s s o u r i  and Utah, h a v e  fa iled to a c h i e v e  a u t o n o m y  e v e n  
t ho ug h tec C o n s t i t u t i o n a l  g r a n t s  o f  p a v e r s  to th e g o v e r n i n g  b o a r d s  
v;ero r a t h e r  broad. In Utah., for example, the S t a t e  S u p r e m e  C o u r t  
h e l d  i n  1 2 5 C :

"It is i n c o n c e i v a b l e  that t he f r a me r s of the C o n s t i t u t i o n  
. . . i n t e n d e d  to p l a c e  t h e  u n i v e r s i t y  a b o v e  any c o n t r o l s  
a v a i l a b l e  to the  p e o p l e  of t h i s  State, as to t h e  p r o p e r t y ,  
m a n a g e m e n t  and g o v e r n m e n t  of the u n i v e r s i t y . ... T he 
u n i v e r s i t y  is a p u b l i c  c o r p o r a t i o n ,  n o t  a b o v e  t h e  p o w e r s  
o f  the l e g i s l a t u r e  to c o n t r o l ,  a n d  is s u b j e c t  to the lavs 
o f  t he S t a t e  f r o m  tim e to t i m e  e n a c t e d  r e l a t i n g  to its 
p u r p o s e s  in g o v e r n m e n t . "

A l t h o u g h  a l l  the c o n s t i t u t i o n a l  p r o v i s i o n s  e s t a b l i s h i n g  u n i v e r s i t y  
a u t o n o m y  in the f o r e g o i n g  S t at es  a r e  .not u n i f o r m  w h e r e  a u t o n o m y  h a s  
been f o u n d  to e x i s t  by the courts, it has been of c o n s t i t u t i o n a l
o r i g i n  s u c h  as is c o n t a i n e d  in t h e  A l a s k a  C o n s t i t u t i o n ,  
b e e n  o b s e r v e d  in e s t a b l i s h i n g  c o n s t i t u t i o n a l  autonomy,

It has a l s o
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"a g r e a t  cleal d e p e n d s  o n  t he a t t i t u d e  of t h e  c o u r t  and 
h o w  it, w i t h i n  the c o n t e x t  o f  e it he r  i m p l i e d  or e x p l i c i t  
c o n s t i t u t i o n a l  p r o v i s i o n s ,  is w i l l i n g  to v i e w  th e  r e l a t i o n -  
s n i p  b e t w e e n  the S t a t e  and t h e  u n i v e r s i t y .  T h e  l a c k  of 
a u t o n o m y  of seme S t a t e  u n i v e r s i t i e s  m a y  be a t t r i b u t e d  to 
t he a t t i t u d e s  o f  the c o u r t s  or even to i n a c t i o n  on the 
p a r t  o f  u n i v e r s i t y  o f f i c i a l s . "  (Alexander and S o l o m o n  
C o l l e g e  and U n i v e r s i t y  L a w , 1972).

S u m m a r y  a nd C o n c l u si on

In l i g h t  of the d e t a i l e d  r e s e a r c h  o u t l i n e d  a b o v e  a nd v;ith k n o w l e d g e  
of the d e b a t e  a nd c i r c u m s t a n c e s  at t he c o n s t i t u t i o n a l  c o n v e n t i o n  in 
s i n g l i n g  cub the U n i v e r s i t y  as the o n l y  d i v i s i o n  of S t a t e  g o v e r n m e n t  
n £ f o r d e d  spe ci al  status, b e s i d e s  the t r a d i t i o n a l  t h r e e  b ra nc h e s ,  *:a 
arc of the o p i n i o n  th at  s e r i o u s  c o n s t i t u t i o n a l  q u e s t i o n s  ha v e be en 
r a i s e d  by the m e t h o d  of l e g i s l a t i v e  a p p r o p r i a t i o n  p r o p o s e d  by the 
G o v e r n o r  for f iscal year 1974 and a c t u a l l y  used by t h e  l e g i s l a t u r e  
f o r  1973, w h i c h  c o n s t i t u t e s  e f f e c t i v e  i n t er n al  c o n t r o l  of the U n i v e r­
sity. If the c o n s t i t u t i o n a l  l a n g u a g e  that t h e  U n i v e r s i t y  as a b o d y  
c o r p o r a t e  "shall be g o v e r n e d "  by a B o ar d of R e g e n t s  is to be g i v e n  
the m e a n i n g  i n t e n d e d  by the c o n s t i t u t i o n a l  c o n v e n t i o n ,  t he U n i v e r s i t y  
s h o u l d  not b o  s u b o r d i n a t e d  to the E xe cu t i v e ,  L e g i s l a t i v e  and J u d i c i a l  
b r a n c h e s  of g o v e r n m e n t  cr r e l e g a t e d  to the s ta tu s of tha legislatively- 
c r e a t e d  d e p a r t m e n t  or agency.

W e  c a n n o t  see h e w  the Bo ar d of R e g e n t s  c a n  l e g a l l y  c o n s e n t  to a d m i n­
i s t r a t i o n  o f  U n i v e r s i t y  af fa ir s , e i t h e r  d i r e c t l y  or i n d i r e c t l y ,  ivy 
any b r a n c h  o f  the S ta te  g o v e r n m e n t  w i t h o u t  an e x p r e s s  c o n s t i t u t i o n a l  
c hange. The p r e c e d e n t s  e s t a b l i s h e d  in o th er  j u r i s d i c t i o n s  suc h as 
M i c h i g a n ,  M i n n e s o t a ,  C a l i f o r n i a  and I d a h o  are c l e a r l y  in p o i n t  and 
v e  b e l i e v e  the S u p r e m e  Co u rt  of A l a s k a  in n p r o p e r  c a s e  w o u l d  be 
s t r o n g l y  .inclined to roi.Hv; su ch  pxe-vedenvs and* hold t h a t  the A l a s k a  
C c j u:t.’.tUu.ion c r e s t e d  ;v. a u t o m o r o u c  U n i v e r s i t y  to be g o v e r n e d  in all 
r e s p e c t s  by a  b o a r d  o'. R e g e n t s  w i t h o u t  eke s p e c t r e  o f  a n y  typo, of 
p a r t i s a n ,  g e o g r a p h i c a l  o r  p o l i t i c a l  influence.
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