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k J A Y  S .  H A M M O N D ,  G o v e r n o r

DEPARTMENT OF REVENUE

OFFICE OF THE COMMISSIONER / POUCH S — JUNEAU 99801

A p r i l  14, 1975

T h e  H o n o r a b l e  T e r r y  G a r d i n e r  

C h a i r m a n

H o u s e  J u d i c i a r y  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

S t a t e  C a p i t o l 

J u n e a u ,  A K  99811

D e a r  Mr. Gardiner:

re H o u s e  Bill No. 211

H o u s e  Bill No. 211, a n  A c t  r e l a t i n g  to the a d m i n i s t r a t i o n  of state 

tax and r e v e n u e  laws w a s  i n tr od uc ed on F e b r u a r y  26, 1975 and w as 

referre d to the H o u s e  Com me rc e, J u d i c i a r y  and F i n a n c e  Co mmi tt ee s.

F o r  the c o n s i d e r a t i o n  of the H o u s e  J u d i c i a r y  Comm it te e,  I am 

e n c l o s i n g  a copy  of a m e m o r a n d u m  d a t e d  M a r c h  12, 1975 from  

F r e d e r i c k  P. Boetsch, D e p u t y  C o m m i s s i o n e r  of the D e p a r t m e n t  of 

R e v e n u e  o u t l i n i n g  the a d m i n i s t r a t i v e  n e e d  for the pr op ose d l e g i s­

lat i o n  w h i c h  is h o u s e k e e p i n g  in n a t u r e  and a d v i s i n g  of n o  a d m i n­

is t r a t i v e  costs.

If you  or any m e m b e r s  of y o u r  C o m m i t t e e  h a v e  any qu e s t i o n s  on the 

m a t e r i a l  s ubmitted, k i n d l y  a d v i s e  the w r i t e r  by t e l e pho ne  at 4 6 5 - 2 3 9 7  

and I w i l l  co n t a c t  Mr. B o e t s c h  w h o  w i l l  r e t u r n  to J u n e a u  by m i d - w e e k  

for f u r t h e r  m a t e r i a l  or  testimony.

V e r y  t r u l y  y o u r 3 ,

S p e c i a l  A s s i s t a n t

R D S :sp 

E n c l o s u r e

cc F r e d e r i c k  P. B o e t s c h  

D e p u t y  C o m m i s s i o n e r  

D e p a r t m e n t  of R e v e n u e
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TOj r R. D. Stevenson 
Special Assistant 
Department of Revenue d a t e  , March 12, 1975
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Frederick P . Boetsch
Deputy Commissioner for Taxation
Department of Revenue

SUBJECT: HB 211

House B ill 211 is an administrative housekeeping measure designed to provide 
uniformity in  the administration of our various tax laws. It also provides for 
the hiring of out-of-state agents to audit the books and records of out-of-state 
taxpayers, in  addition to our present power to enforce collection of taxes by 
this means.

Presently, each of our tax laws have separate administrative procedures with 
repect to c iv il penalty, interest, disclosure of tax returns and reports, taxpayer 
remedies, and payment of taxes. This frequently creates confusion in the mind 
of the taxpayer and his representatives. It also causes administrative diffi­
culties since a different procedures apply to each tax type. Finally the lack 
of uniformity is probably unfair to the taxpayer since it unnecessarily compli­
cates his compliance with our various tax laws.

This b ill, then, would eliminate the various administrative procedures mentioned 
from the different specific tax chapters and place these provisions under the. 
general administrative chapter, of Title 43.

Since the propose of this b ill is to provide for administrative uniformity in 
procedures and ease of compliance with our tax laws by taxpayers, we see 
no direct effect on Treasury, However, anything which eases compliance 
and provides for fair and more uniform standards in general has a postive 
effect on taxpayer compliance and, hence, on the Treasury.

We anticipate no administrative costs in connection with this b i l l .
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I M S P A K T M E K T  ttV  I t E v V K N t E
OFFICE OF THE COMMISSIOHER / POUCH S-IUHEAU 99801

March 13, 1975

The Honorable Bob Bradley 

Chairman

House Commerce Committee 

A l aska St.'te L egislature 

State Capitol 

Juneau, Alaska 99811

Dear Mr. Bradley:

re House Bill No. 211

House Bill No. 211, an Act relating to the administration of state, 

tax and revenue laws was introduced on February 26, 1975 and was 

referred to the House Commerce, Judiciary and Finance Committees.

For the consideration of the Commerce Committee, I am enclosing a 

copy of a me m o r a n d u m  dated March 12, 1975 from Frederick P. Boetsch, 

Deputy Commissioner of the Department of Revenue outlining the 

a dministrative need for the proposed legislation which is housekeeping 

in nature.

If you or any members of your Committee have any questions on the 

material submitted, kindly advise the w riter by telephone at 

665-2397 and I wi l l  contact Mr. Boetsch for further material or 

testimony.

Very truly yours,

R. D. Stevenson 

Special Assistant

R D S :sp 
F.nclosure

cc The Hon orable Terry Cardlner

Chairman________________________
. ..House..JLudlciar y  Commi t1ce  ............

The Honorable Hugh Malone 

Chairman

House Finance Committee 

Frederick P. Boetsch 

Deputy Commissioner for Taxation 

Department of Revenue



STATE 
of ALASKA

TO : [—
' R. D. Stevenson

Special Assistant
Department of Revenue DATE , March 12, 1975

FROM : . s J d P v ? ' SUBJECT:Frederick P. Boetsch J r  ^  HB 211
Deputy Commissioner for Taxation 
Department of Revenue

House B ill 211 is an administrative housekeeping measure designed to provide 
uniformity in  the administration of our various tax laws. It also provides for 
the hiring of out-of-state agents to audit the books and records of out-of-state 
taxpayers, in addition to our present power to enforce collection of taxes by 
this means.

Presently, each of our tax laws have separate administrative procedures with 
repect to c iv il penalty, interest, disclosure of tax returns and reports, taxpayer 
remedies, and payment of taxes. This frequently creates confusion in the mind 
of the taxpayer and his representatives. It also causes administrative diffi­
culties since a different procedures apply to each tax type. Finally the lack 
of uniformity is probably unfair to the iexpayer since it unnecessarily compli­
cates his compliance with our various tax laws.

This b i l l , then, would eliminate the various administrative procedures mentioned 
from the different specific tax chapters and place these provisions under the 
general administrative chapter, of Title 43.

Since the propose of this b ill is to provide for administrative uniformity in 
procedures and ease of compliance with our tax laws by taxpayers, we see 
no direct effect on Treasury, However, anything which eases compliance 
and provides for fair and more uniform standards in general lias a postive 
effect on taxpayer compliance and, hence, on the Treasury.

We anticipate no administrative costs in connection with this b ill.
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STATE 
of ALASKA

TO;* r R. D. Stevenson 
Special Assistant 
Department of Revenue

FROM: Frederick P. Boetsch 
Deputy Commissioner for Taxation 
Department of Revenue

d a t e  : M a r c h  12, 1975

SUBJECT: HB 211

House Bill 211 is an administrative housekeeping measure designed to provide 
uniformity in the administration of our vai’ious tax laws. It also provides for 
the hiring of out-of-state agents to audit the books and records of out-of-state 
taxpayers, in addition to our present power to enforce collection of taxes by 
this means.

Presently, each of our tax laws have separate administrative procedures with 
repect to c iv il penalty, interest, disclosure of tax returns and reports, taxpayer 
remedies, and payment of taxes. This frequently creates confusion in the mind 
of the taxpayer and his representatives. It also causes administrative diffi­
culties since a different procedures apply to each tax typo. Finally the lack 
of uniformity is probably unfair to the taxpayer since it unnecessarily compli­
cates his compliance with our various tax laws.

This b ill, then, would eliminate the various administra t e  procedures mentioned 
from the different specific tax chapters and place these provisions under the 
general administrative chapter, of Title 43.

Since the propose of this b ill is to provide for administrative uniformity in 
procedures and ease of compliance with our tax laws by taxpayers, we see 
no direct effect on Treasury. However, anything which eases compliance 
and provides for fair and more uniform standards in general has a postive 
effect on taxpayer compliance and, hence, on the Treasury.

We anticipate no administrative costs in connection with this b ill.
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^ M a r c h  23,

The H o n o r a b l e  B i l l  Ray • . ' v .
S e n a t o r  • " . #
A l a s k a  State- Senate
Juneau, Alaska-' 9980 1 '’ ’

Dear S e n a t o r  R a y  : • ■  - • ' ;

Pursuant to your request, we have reviewed, 
federal t a x  statutes and our statute on p u b l i c i t y  of returns 
and disclosure .of information contained in i n d i v i d u a l  ret

T h e  inspection of federal returns b y  states is -.V ; 
clearly p r o h i b i t e d  by § § 6103 of the Internal Revenue Code,,
unless t h e - p u r p o s e  of such inspection 13 for the admi n i s t r a t i o n
of state tax laws.- If for this purpose, then i n s p e c t i o n  w i l l  .. 
only be p e r m i t t e d  upon the written request of t h e  governor.
S e c t i o n  6103 (b)(2) provides i n  part as follows:
• • • • . -;fVv- ' *• . - • . ‘ _• . *• “"•* 'V *

•* ' 7 ':r: f k ^ z : Y : All income returns filed with r e s p e c t  t o  ’- 
; .-77..'the..taxes imposed by chapters 1, 2, 3, a n d . 6 

shall be open to inspection b y  any o f -  
; ^ ' ^ f i c l a l ,  body, o r  commission, l a w f u l l y  charged  

the administration of any State tax law,
-5-v^.if the, inspection is for the p u r p o s e  o f  such 

• administ r a t i o n  or for the purpose o f  obtaining**
'7V'^'-'^information to be furnished to l o c a l  taxing 'r - 
- ^ ' ^ ' a u thorities as provided in this paragraph-'.,.

. T h e  inspection .shall be p e r m i t t e d ' o n l y  u p o n  - 
. 7',:;.w r i t t e n  request of the governor. o f _ s u c h  State.

- -V • Any information thu3 secured by any*; 7;'..
•‘'••7.̂ 7official, body, or commission of a n y  S t a t e  m a y  

used o n l y  for the admi n i s t r a t i o n  of t h e ' t a x  
*•'•7.̂ laws- of such State . . . (emphasis added);:;'y : * •

. . ' * "»• • -’;v • - - T - * ■ - r ’?'V-•’ ■
It appears f r o m  the language of this section that a n y - i n s p e c t i o n  
r e q u e s t  not w i t h i n  the meaning of the phrase ’’admi n i s t r a t i o n  of  
state tax l a w s” woul d  be denied.

■* * *• •. - -7 *. * . *• * •* r~**vV\ ‘ • ’T; • •“ * * * * • i* . . » - «.

: ; A s  this exchange-is administers^, these retu r n s  are 
m a d e  av a i l a b l e  on any basis outside the D e p a r t m e n t  of R e v e n u e  " 

i n c l u d i n g  i n t ernal State law enforcement- a g e n c i e s . ' 5w . t -.-1 nn



‘.Se n a t o r  B i l l ' R a y 23, 1972 
- 2 -  -

w o u l d  m a k e  'it u n l a w f u l  f o r  a ny s t a t e  o f f i c e r  o r  e m p l o y e e  to 
d i s c l o s e  a n y  i n f o r m a t i o n  c o n t a i n e d  In a fe;deral r e t u rn .

. • r / v T h e  A l a s k a  S t a t u t e  o n  thi s  s u b j e c t  Is n o t  as e x p l i c i t
as t he f e d e r a l  s t a tu t e,  b u t  t h e  sa me  p u r p o s e  a n d  I n t e n t  c a n  be 
a s s u m e d  f r o m  t he e x i s t i n g  l an gu a g e .  AS 4 3 . 2 0 . 1 9 0 ( a )  p r o v i d e s  I n  
part: . •••  ̂ '• : ‘ - ’ ^ . • .■

•‘ * '• . * " • ! **• *■ j - * V*.••** '** •' ’ ** ! “* • * . •• • •• ■’ 1 f* ••••* ^ ;

E x c e p t  w h e n  r e q u i r e d  I n  o f f i c i a l  i n v e s t l -  . 
gabion.- . . It is u n l a w f u l  for a n  o f f i c e r  o r  •

• v e m p l o y e e  o f  t he s t a t e  to d i v u l g e  o r  m a k e  k n o w n  •*
v- ,'v t h e  a m o u n t  o f  i n c o m e  or t h e  p a r t i c u l a r s  set o u t  ' .

as d i s c l o s e d  in a  r e p o r t  o r  r e t u r n  u n d e r  thi s •’*.£

chapter, v.- ■' .v'*: ■: V  •- \\ :~
. . ■ .i.e. i-"-v •••• ■ • ~ ’* ■ . ’’’••• ‘ 't;*

:• /• : U n d e r  this l a n g u a g e ,  It is unla.wful f o r  a n y  s t a t e  ' •••
e m p l o y e e  o r  o f f i c e r  to r e v e a l  a n y  I n f o r m a t i o n  u n l e s s  t h e  p u r p o s e  
o f  s u c h  d i s c l o s u r e  la w i t h i n  the m e a n i n g  o f  t h e  p h r a s e  ’’exc e p t  
w h e n  r e q u i r e d  i n  o f f i c i a l  investigat io n. "-  It h a s  b e e n  H e l d  tha t • 
the I n t e n t  a n d  p u r p o s e  o f  s t a t e  a n d  f e d e r a l  s t a t u t e s  i m p o s i n g  
s e c r e c y  i n  r e s p e c t  t o  i n c o m e  t a x  r e t u r n s  is to p r e v e n t  d i s c l o s u r e  
of c o n f i d e n t i a l  i n f o r m a t i o n  to t h o s e  w h o  do n ot h a v e  a  l e g i t i m a t e  
i n t e r e s t  i n  it’. \ * " • .r : ')

• . A s  t h i s  l a w  h as b e e n  a d m i n i s t r a t i v e l y  I n t e r p r e t e d  b y  
the S t a t e ,  t a x  I n f o r m a t i o n  is n o t  s h a r e d  b y  the D e p a r t m e n t  of 
R e v e n u e  w i t h  o t h e r  a g e n c i e s  of the S t a t e  i n c l u d i n g  I n t e r n a l  law 
e n f o r c e m e n t  a g e n c i e s  e x c e p t  w h e r e  a p o s s i b l e  v i o l a t i o n  o f  the

- S t a t e’s t a x  laws, is i nd ic a t e d .  • -Vv.

: •:*; 1 
/ .A g r e a t  d e a l  o f  t a x  i n f o r m a t i o n  is c o m p u t e r i z e d  in t h e

i n t e r e s t  o f  e f f i c i e n c y - -' T h e r e  has n e v e r  b e e n  a n y  p r o p o s a l  to c o n­
ne c t  the D e p a r t m e n t  o f  R e v e n u e  d a t a •p r o c e s s i n g  a c t i v i t y  w i t h  t he 
J u s t i c e  I n f o r m a t i o n  S y s t e m  d a t a  p r o c e s s i n g  a c t i v i t y .  U n d e r  the 
c i r c u m s t a n c e s  i t ' s e r v e s  n o  p u r p o s e  and o n l y  a p o t e n t i a l  f o r  m i s -  - 

: c h i e f  a n d  confusion, w o u l d  o c c u r’f r o m  such an e n d e a vo r.

W e  trust".this d i s c u s s i o n  w i l l  b e  h e l p f u l .

J E H r s s  
J c r  ‘

•Sincere l y,’

J o h n  E. H a v e l o c k  
A t t o r n e y  G e n e r a l

- f c o  e.v\Lv.̂  ‘ .- . ' i - .

G o o ^ v n o V ’̂

.  U'i. S a ^ c H o ^
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>Jovaster 21. 1372

Tha E cn crab la  H ika B radcer, Chairman 
Liegisiahive. A u d it  Committee r>
915 K a liu a  S t r e e t  . • •„
F a irb a n k s , A lask a  95701 ;• * . . * •

i • • . . ’

D ear Sir- B radnerr

A t  t h e  re q u e s t o f  th e  Budget and A u d it  Committee- 
o f  th e  L e g is la tu r e  , th e  Di-vis io n  o f  l e g i s l a t i v e  A u d it  i s  
exam ining Departm ent o f  H e a lth  and S o c ia l  S e r v ic e s  re co rd s  
r e la t in g ,  t o  th e  A d u lt  P u b lic  A s s is ta n c e  and A id  t o  F am ilies  
w ith  Dependent C h ild ren  programs t o  determ ine w h eth er r e c i p i ­
e n ts  a re  i n  f a c t  e l i g i b l e  and f o r  w hat amount o f  payment.

As one method o f  v e r i fy in g  income in fo r m a tio n  sub­
m itted. t o  th e  Departm ent o f  E e a lth  and S o c ia l  S e r v ic e s  by 
in d iv id u a ls  re c e iv in g  s e r v ic e s  from th e  Departm ent, the'C orc- 
r a itte a  w ould l i k e  th e  L e g is la t iv e  A u d it D iv is io n  to  e:<anice. 
S t a t e  inccsrae ta n  r e tu r n s  on f i l e  w ith  th e  Departm ent o f  
Revenue, and wage in fo rm a tio n  subm itted by employees and 
em ployers t o  th e  Departm ent ox Labor in  c o n n e c tio n  w ith  
a d ji in is tr a tia n  o f  th e  S t a t e  Employment S e c u r i ty  A c t.

• In fo rm a tio n  c o lle c te d  under each o f  th e s e  A c ts  i s  
p r o te c te d  by s p e c i f i c  s t a tu t o r y  p r o v is io n s  g u a ra n te ein g  con­
f i d e n t i a l i t y  t o  th e  re c o rd s  in  th e  Departm ents o f  L a b o r 1/  
and Revenue 2 /  r e s p e c tiv e ly  and e s ta b lis h in g  c rim in a l p e n a l­
t i e s -  On th e  o t h e r  hand, under a th ir d  p ro v isio n , o f  s t a t u t e , 
th e  D iv is io n  o f  L e g is la t iv e  A u d it i s  e n t i t l e d  to  have access  
t o  th e  re c o rd s  o f  e very  S t a t o  agency w hether c o n f id e n ti a l  o r  
n o t -  3 /  v. ' ‘ • • •

You have asked w hether th e  L e g is la t iv e  A u d ito r  has  
th e  a u th o r ity  t o  examine- such record s and you have advanced 
c o g e n t reason s f o r  h is  b ein g  allow ed t o  do s o .  You have

. V

1 7  AS 2 3 .2 0 .1 1 0 (a )  

2 /  AS 4 3 .2 0 .1 9 0 (a) 

3/ AS 2 4 . 2 0 . 2 7 1 (b)

( -



The Honorable Hike Drainer
Fairbanks, Alaska

■l\\Jv e r b e r  21, 1 9 7 2  
_ o _

s t a t e d  t h a t  t h e r e  i s  n o  r e a s o n  t o  b e l i e v e  t h a t  t h e  L e g i s l a­
t i v e  A u d i t o r  is a n y  m o r e  l i k e l y  t o  d i v u l g e  i n f o r m a t i o n  
o b t a i n e d  t h a n  D e p a r t m e n t  p e r s o n n e l  w o u l d  in. t h e  p e r f o r m a n c e  
o f  t h e i r  d u t i e s -  Y o u  h a v e  f u r t h e r  s t a t e d  t h a t  i n  a n y  p u b ­
l i s h e d  r e p o r t s ,  s p e c i f i c  n a m e s  a n d  r a w  d a t a  w o u l d  n o t  b e  
r.ada p u b l i c .  Y o u  h a v e  a l s o  e x p r e s s e d  t h e  v i e w  t h a t  A r t i c l e  
IX, S e c t i o n  14 o f  t h a  C o n s t i t u t i o n  o f  Alaska. r e q u i r e s  t h e  
D e p a r t m e n t s  o f  R a v e n n a  a n d  L a b o r  t o  o p e n  t h e i r  r e c o r d s  t o  
r e v i e w ,  r e g a r d l e s s  o f  c o n f i d e n t i a l i t y .  T h i s  p r o v i s i o n  s t a t e s  
t h a t  t h e r e  s h a l l  b a  a  l e g i s l a t i v e  a u d i t o r  w h o  " s h a l l  c o n d u c t  
p o s t - a u d i t s  a s  p r o s c r i b e d  b y  l a w  a n d  s h a l l  r e p o r t  t o  t h e  
l e g i s l a t u r e  a n d  t o  t h e  g o v e r n o r . "  F i n a l l y ,  y o u  h a v e  i n d i c a t e d  
t h a t  s u c h  a c c e s s  i s  i n h e r e n t  i n  t h e  g e n e r a l  i n v e s t i g a t i v e  
a u t h o r i t y  o f  l e g i s l a t i v e  b o d i e s  a n d  i s  e v e n  r e q u i r e d  b y  t h e  
s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  a n d  t h at , a s  a  p r a c t i c a l  n a t t e r ,  
a n y  c u r t a i l m e n t  o f  t h e  L e g i s l a t i v e  A u d i t o r’s  a c c e s s  t o  a n y  
S t a t e  a g e n c y  r e c o r d s  w i l l  d r a s t i c a l l y  r e d u c e  t h e  a b i l i t y  o f  
t h a  L e g i s l a t u r e  t o  r e v i e w  o p e r a t i o n s  o f  t h e  e x e c u t i v e  b r a n c h .

I n i t i a l l y ,  i t  s h o u l d  b e  n o t e d  t h a t  t h e  c o n f i d e n t i­
a l i t y  o f  t h e  r e c o r d s  in q u e s t i o n  i s  n o t  f o r  t h e  b e n e f i t  o r  
c o n v e n i e n c e  o f  tit a e x e c u t i v e  b r a n c h  o f  g o v e r nm e n t  n o r  f o r  t h e  
c o n v e n i e n c e  o f  t h e  l e g i s l a t i v e  b r a n c h ,  b u t  c o n s t i t u t e s  a  
r e c o g n i t i o n  b y  t h e  L e g i s l a t u r e ,  through, t h e  e n a c t m e n t  o f  law, 
o f  a  r i g h t  o f  p r i v a c y  a d h e r i n g  t o  t h e  i n d i v i d u a l  s u b m i t t i n g  
t h e  d a t a .  .

T h i s  r i g h t  o f  p r i v a c y  w a s  r e c e n t l y  g i v e n  c o n s t i t u­
t i o n a l  s t a n d i n g  b y  t h e  p e o p l e  o f  A l a s k a  t h r o u g h  t h e  a d o p t i o n  
o f  a a  a m e n d m e n t  a f f i r m i n g  that, " T h e  r i g h t  o f  t h e  p e o p l e  t o  
p r i v a c y  i s  r e c o g n i s e d  a n d  s h a l l  n o t  b e  i n f r i n g e d . "  4 /  T h e  - 
L e g i s l a t u r e  i s  d i r e c t e d  t o  i m p l e m e n t  t h i s  s e c t i o n ,  b u t  t o  t h e  ;
e x t a n t  that: i t  h a s  n o t  d o n e  s o ,  u n d e r  A r t i c l e  X X X ,  S e c t i o n  9 ■ • *■'
o f  t h e  C o n s t i t u t i o n  o f  A l a s k a ,  t h a  p r o v i s i o n s  o f  .the C o n s t i t u -  •. 
t i o a  " s h a l l - b e  c o n s t r u e d  t o  b e  s e l f - e x e c u t i n g  w h e n e v e r  p o 3 3 i b l a .‘
I n  p r o p o s i n g  t h i s  p r o v i s i o n  to t h a  p e o p l e  w e  d e e m  that' t h e  v
L e g i s l a t u r e  m u s t  h a v e  b e e n  a w a r e  n o t  o n l y  o f  t h e  l i k e l y  e f f e c t  
o f  A r t i c l e  A T I ,  S e c t i o n  9 , b u t  c f  t h e  b o d y  o f  l e g a l  a u t h o r i­
t i e s  a n d  l i t e r a t u r e  w h i c h  h a v e  h i s t o r i c a l l y  g i v e n  m e a n i n g  t o  
t h e  c o n c e p t  o f  t h e  r i g h t  o f  p r i v a c y .  5 /  R a t i f i c a t i o n  a n d

T? A r t i c l e  I, S e c t i o n  22, a d o p t e d  A u g u s t  2 2 ,  1 9 7 2  ( a c t u a l
e f f e c t i v e  date: O c t o b e r  1-1, 1372)

5 /  T h e  l i t e r a t u r e  o n  t h e  l e g a l  b a s i s  o f  t h e  r i g h t  o f  p r i v a c y  
is' v o l u m i n o u s . A  r e c a n t  i n t r o d u c t i o n  n a y  b e  r o u n d  i n  
7 7  Y a l a ,  L.J. 475, 4 3 1  (1963) o r  67 M i c h i g a n  L .  R a w  1C 91, 
1 2 2 3  (1359) - T h e  o r i g i n a l  d e f i n i t i o n  o f  t h e  r i g h t  i n  
A m e r i c a  n a y  b e  f o u n d  i n  t h a  w o r t  o f  S a m u e l  D. W a r r e n
• a n d  L c u i s  D. B r e e d e r s  4 LTarv. L. Rev. 1 9 3  (1330) .
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frhile r e a d i l y  a c k n o w l e d g i n g  t h a  s u p r e m a c y  o f  t h e  
j u d i c i a l  b r a n c h  i n  t h a  e x p o u n d i n g  o f  t h a  C o n s t i t u t i o n  o r  
A l a s k a ,  tills o p i n i o n  s h o u l d  b e  c o n s i d e r e d r a s  a  d e f i n i t i v e  
i n t e r p r e t a t i o n  o f  t h e  l a w s  o f  A l a s k a  f o r  o f f i c e r s  o f  . t h e  
e x e c u t i v e  b r a n c h  u n t  I  a n  o r d e r  o f  a  c o u r t  o r  c o m p e t e n t  j u r i s  
di.ctioa r u l e s  o t h e r w i s e  * § /

I n  rvy o p i n i o n ,  t h e  d a t a  c o l l e c t e d  b y  t h e  D e p a r t -  • 
r e n t  o f  L a b o r  a n d  t h e  D e p a r t m e n t  o f  R e v e n u e  i s  w i t h i n  t h e  
a m b i t  o f  t h e  p r o t e c t i o n  i n t e n d e d  t o  b e  a f f o r d e d  b y  t h e  R i g h t  
o f  P r i v a c y  r e c o g n i z e d  b y  A r t i c l e  I, S e c t i o n  2 2  o f  t h e  C o n s t i­
t u t i o n  o f  A l a s k a .  E a c h  o f  t h e s e  d e p a r t m e n t s  7 /  h o l d s  p r i v a t e  
i n f o r m a t i o n  i n  t r u s t  t o  t h e  individual, s u b m i t t i n g  i t  t o  t h e
e x t e n t  o f  t h a  o b l i g a t i o n  o f  t h e  r i g h t  o f  p r i v a c y .  .-

* * • • • ’ / * •

T n e  S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  h a s  r e c o g­
n i z e d  t h e  r i g h t  a s  c o n s t i t u t i n g  a  c o n e  o f  f u n d a m e n t a l  c o n c e r n  
f o r  p e r s o n a l  r i g h t s  a n d  l i b e r t i e s  w h i c h  p r e d a t e s  t h e  B i l l  o f  
R i g h t s  o f  t h e  C o n s t i t u t i o n  o f  o u r  country i n  o r i g i n .  M a n y  
o f  t h e  g u a r a n t e e s  o f  t h e  B i l l  o f  R i g h t s  d e s c r i b e  s p e c i f i c  
a r e a s  o f  t h i s  z o n e .  G r i s w o l d  v. Connecticut,. 3 S 1  U . S .  473 
( 1955). '

T h e  r i g h t  o f  f r e e d o m  o f  s p e e c h  d e c l a r e d  i n  A r t i c l e  
I, S e c t i o n  5 o f  t h e  C o n s t i t u t i o n  o f  A l a s k a  a n d  t h e  c o r r e s­
p o n d i n g  r i g h t  t o  r e m a i n  s i l e n t  f o u n d  i n  S e c t i o n  9 o f  A r t i c l e  
I  h a v e  b e e n  e n r i c h e d  b y  t h e  a d o p t i o n  o f  t h i s  a m e n d m e n t
e s t a b l i s h i n g  a  r i g h t  o f  p r i v a c y  b i n d i n g  o n  j u d i c i a l ,  l e g i s l a­
t i v e  a n d  e x e c u t i v e  b r u n c h e s  a l i k e . ' ; I . • \ * . . ‘ '

S e c t i o n  1 4  o f  A r t i c l e  I r e l a t i n g  t o  s p » r c h  a n d  *
s e i z u r e  r c u 3 t  b e  i n t e r p r e t e d  w i t h  d u e  r e g a r d  t o  tu***- r i g h t  o f  
p r i v a c y  a s  m u s t  S e c t i o n  20 r e l a t i n g  t o  t h e  q u a r t e r i n g  o f  
s o l d i e r s .  T h a  l i s t  o f  p o t e n t i a l  a p p l i c a t i o n s  o f  t h e  c o n s t i­
t u t i o n a l  r i g h t  o f  p r i v a c y  i s  n o t  h e r e  e x h a u s t e d .

T h e  r i g h t  o f  a s s o c i a t i o n ,  f o r  i n s t a n c e ,  w h i c h  h a s  
b e e n  e x p o u n d e d  b y  t e a  S u p r e m e  C o u r t  l a r g e l y  w i t h i n  t h e

?>7 I n  t h e  a b s e n c e  o f  j u d i c i a l  e n f o r c e m e n t ,  e x e c u t i v e  i n t e r­
p r e t a t i o n  i s  a  n e c e s s i t y ,  c . f .  L a i r d  v. T a t u m ,  40 U . S .  
L . W . ,  4 3 5 0  (June 27, 1 972). ~

7 /  I n  t h a  i n t e r e s t  o f  b r e v i t y ,  t h i s  o p i n i o n  w i l l  d i s c u s s  t h e  
a p p l i c a t i o n  o f  t h e  R i g h t  o f  P r i v a c y  t o  i n c o m e  t a x  r e c o r d s  
A  p a r a l l e l  a n a l y s i s  l e a d s  us t o  o u r  i d e n t i c a l  conclusion, 
r e g a r d i n g  E m p l o y m e n t  S e c u r i t y  Reco r ds .



c o n t e x t  of the F i r s t  A m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e
U n i t e d  States, i s  y e t  or.s m o r e  a s p e c t  of t h e  r i g h t  o f  p r i v a c v .
T h i s  r i g h t  h a s  a l r e a d y  b e e n  c o n s t r u e d  £3 p r o h i b i t i n g  u n d e r  ~ .' 
c e r t a i n  c i r c u m s t a n c e s  t h e  g a t h e r i n g  o r  d i s t r i b u t i o n  o f  i n —  
f o r m e  t i e s  b y  c o v e n o e n t  a b o u t  i n d i v i d u a l s .  K e n  t o f f  v. X c h o r d .  
3 1 3  F . S u p o .  1 1 7 5  (D.C. 1 S 7 0 ) . I n  N A A C ?  v. A l a b a m a , 3 5 7 " i l l s ,  ' 
*143 (1357), t h e  C o u r t  n o t e d  t h a t  e v e n  t h o u g h  t e a  i n t e n t  o f  
t h e  g o v e r m h e n t a i  a c t i o n  c h a l l e n g e d  m a y  a p p e a r  t o  b e  t o t a l l y  
u n r e l a t e d  t o  p r o t e c t e d  l i b e r t i e s ,  if t h e  n a t u r a l  e f f e c t  i s  t o  ' 
i n h i b i t  t h e  e x e r c i s e  o f  a  r i g h t ,  t h e n  i t  i s  c o n s t i t u t i o n a l l y  
s u s p e c t .  T h e  C o u r t  t h e r e u p o n  c o n c l u d e d  t h a t  t h a  m e m b e r s h i p "  
l i s t s  o f  t h e  a s s o c i a t i o n  '‘w e r e  s o  r e l a t e d  t o  t h e  r i g h t  o f  t h e  
m e m b e r s  t o  p u r s u e  t h e i r  l a w f u l  p r i v a t e  i n t e r e s t s  privately'* 
t h a t  t h e y  w e r e  i m m u n e  f r c n  s t a t e  s c r u t i n y .

T h e  r i g h t  o f  p r i v a c y  i s  n o t  a b s o l u t e  b u b  l i e s  i n  
f i n e  b a l a n c e  w i t h  t h e  r i g h t  o f  g o v e rn m e n t  a n d  o f  t h a  p u b l i c  .. 
t o  g a t h e r  a n d  u s e  i n f o r m a t i o n  f o r  t h e  p u r p o s e  o f  a s s u r i n g  
t h e  c o m m o n  good.. T h e  p a r t i c u l a r  p r i v a t e  a n d  p u b l i c  i n t e r e s t s  
i n v o l v e d  r m s t  b e  w e i g h e d  a n d  a  b a l a n c e  s t r u c k  b e t w e e n  t h e  
i m p a c t  o n  t h e  i n d i v i d u a l  a n d  o n  s o c i e t y  o f  a  p a r t i c u l a r  
p r a c t i c e  i n  i n f o r m a t i o n  t r e a t m e n t .  A m e r i c a n  C o m m u n i c a t i o n s  
A s s o c i a t i o n  v. D o u c s , 33 3 U.S. 3 32 (1950); B a r b e r  v .  T i m e ,
I n c . , /152 S.v/.2d 2 3 1  (Ho.) .• • . . .  .

T h o u g h  t h e  r i g h t  o f  p r i v a c y  m a y  b e  a  " p a s s i v e "’ ’ 
r i g h t ,  i t  n o n e t h e l e s s  e n j o y s  t h e  s h e l t e r  o f  t h a t  p e n u m b r a  o f  
v i g i l a n c e  w h i c h  r e q u i r e s  t h a t  g o v e r n m e n t a l  a c t i o n  h a v i n g  a n  
a d v e r s e  i m p a c t  o n  i t  m u s t  b e  s u p p o r t e d  b y  c o m p e l l i n g  r e  a 3 o n  3  8 /  
t o  b e  s u s t a i n e d .  .. ~  .

I n  a s s a y i n g  t h a  p r o p r i e t y  of a  p a r t i c u l a r  g o v e r n -  • 
r e n t  i n f o r m a t i o n  p r a c t i c e  i n  t h e  l i g h t  o f  t h e  C o n s t i t u t i c n , a 
n u m b e r  o f  q u e s t i o n s  s h o u l d  b e  a s k e d ,  t h e  a n s w e r s  t o  w h i c h  
w i l l  d e t e r m i n e  t h e  b a l a n c e  between, the p r o p e r  u s e  o f  i n f o r m a­
t i o n  b y  g o v e r n m e n t  a n d  t h e  r i g h t  o f  p r i v a c y .  . . - ; i-v- > \ i?

F i r s t ,  w h a t  i s  t h e  e x p e c t a t i o n  o f  t h e  i n d i v i d u a l  ; 
t o  w h o m  t h a  i n f o r m a t i o n  r e l a t e s ?  I s  t h a  i n f o r m a­
t i o n  n o n  o r  l e s s  p e r s o n a l ?  Is i t  t h e  k i n d  o f  
i n f o r m a t i o n  w h i c h  die a v e r a g e  c i t i z e n  o f  o r d i n a r y  
s e n s i b i l i t y  w o u l d  v i e w  a s  c l o s e  h e  o r  r e m o t e  
f r o m  s e n s i t i v e  a r e a s  o f  p e r s o n a l i t y ?  K a d e r  v. .

• . G e n e r a l  M o t o r s  C o r p .  r 2 5 5  ST.E.2d. 7 5 5  (U.Y.) • •

The Iloncm'ola Mike Bradner Mo-/ember 21, 1972
Fairbanks, Alaska - 4 -.

T /  B y  use o f  n h s  t e r n  ’-'compelling" w e  do' n o t  i n t e n d  to j o i n  ‘ 
t h e  s e m a n t i c  d e b a t e  o n  t h e  d e g r e e  o f  s p e c i f i c  g r a v i t y  t o  
b e  a c c o r d e d  p a r t i c u l a r  p r i n c i p l e s  in t h e  b a l a n c i n g  o r o c e a s , 
c.f. B u n n  v. Bium.stein, 31 L . e d .  274 ( 1 9 72 ) . I n  n r / v i e w  
a  r i g o r o u s  p o l i c y  a n a l y s i s  p r o v i d e s  i t s  o w n  b a l a n c i n g  
r a t i o n a l e .  • - • •



I f  t h e  i n f o r m a t i o n  w a s  g i v e n  v o l u n t a r i l y  with, f u l l  
e x p e c t a t i o n  t h a t  i t  w o u l d  b e  u s e d  i n  a n y  m a n n e r  w h i c h  t h e  
g o v e r n m e n t  c h o s e ,  t h e n  p r i v a c y  as a  l e g a l  r i g h t  i s  n o t  a p p l i ­
cab l e .  A  v o l u n t a r y  s u r r e n d e r  o f  p r i v a c y  is i n v o l v e d .  Be?.' 
a l s o  B r e n t s  v. M o r g a n , 2 99 S.U. 9 5 5  ( K y . )_ O n  t h e  other* h a n d ,  
i f  i n f o r m a t i o n  i s  o b t a i n e d  f r o m  t h e  i n d i v i d u a l  u n d e r  d u r e s s  
o r  t o t a l l y  i n v o l u n t a r i l y ,  i t  i s  s u b j e c t e d  t o  a  m o r e  r e s t r i c t e d  
t r u s t  i n  i t s  s t o r a g e  a n d  u s e  b y  t h e  g o v e r n m e n t -

Income- t a r  r e t u r n s  d o  n o t  c o n s t i t u t e  a  t r u l y  
t a r y  s o u r c e  o f  i n f o r m a t i o n .  A s  a n  i n v o l u n t a r y  s o u r c e ,  t h e  
r e t u r n s  a r e  s p e c i a l l y ' e n t i t l e d '  t o  I t e  c a u t i o u s  j u d g m e n t  o f  
t h e  a d m i n i s t r a t o r  in. i n t e r p r e t i n g  l a w s  p r o t e c t i n g  t h e  p r i v a c y  
o f  t h e  i n d i v i d u a l .  I t  i s  u n d o u b t e d l y  w i t h i n  t h e  r e a s o n a b l e  
c o n t e m p l a t i o n  o f  t h e  i n d i v i d u a l  s u b m i t t i n g  income- t a x  r e  t u r n 3 
t h a t  a n  a u d i t i n g  f u n c t i o n  w i l l  b e  p e r f o r m e d  o n  t h e  d a t a  h e  
f u r n i s h e s  f o r  t h e  p u r p o s e  o f  a s s u r i n g  i t s  a c c u r a c y  a n d  f o r  
t h a  p u r p o s e  o f  a s s u r i n g  t h a  e f f i c i e n c y  a n d  h o n e s t y  o f  t h o s e  
a d m i n i s t e r i n g  t h e  tar. l a w s .  I t  i s  u n l i k e l y  t h a t  t h e  i n d i v i ­
d u a l  c o n t e m p l a t e s  t h e  u s e  o f  f i n a n c i a l  r c v e l a t i o n a  i n  h i s  
r e t u r n  t o  c r o s s - c h e c k  o t h e r  f i l i n g s  h e  m a y  h a v e  m a d e  a t  
t i m e s  f o r  o t h e  r p u r p o s e s .

\ ' '
S e c o n d ,  i s  t h e  i n q u i r y  e s s e n t i a l  t o  a  

r e n t  f u n c t i o n  a n d  t h e  s c o p e  o f  i n q u i r y  
t o  t h e  n e c e s s i t i e s  o f  t h a  c a s e ?  M o t  e v e r y  e n d  
o f  g o v e r n m e n t  j u s t i f i e s  t h e  m e a n s .  T h e  i n  f o r m a­
t i o n  g a t h e r i n g  o r  d i s t r i b u t i o n  p r o c e s s  s h o u l d  
n o t  p i c k  u p  i n f o r m a t i o n  i r r e l e v a n t  t o  t h e  p u b l i c  
g o v e r n m e n t a l  p u r p o s e  n o r  d i s t r i b u t e  p r i v a t e  
i n f o r m a t i o n  b e y o n d  t h e  d i c t a t e s  o f  n e c e s s i t y .  9 /

*• * * * • • .

T h e  States- i s  p r o h i b i t e d  b y  s t a t u t e  f r o m  i n v a d i n g  
t h e  r i g h t  o f  p r i v a c y  o f  t h e  i n d i v i d u a l  t h r o u g h  t h e  u s e  o f  
w i r e  t appi n g  o r  e a v e s d r o p p i n g ,  t e c h n i q u e s  f o r  t h a  p u r p o s e  o f  
c h e c k i n g  w e l f a r e  f r a u d ;  n o r  c a n  t h e  horae: o f  t h e  w e l f a r e  
r e c i p i e n t  ba- s u b j e c t  t o  s e a r c h  w i t h o u t  a  w a r r a n t  s h o w i n g  
p r o b a b l a  c a u s e  s up p o r t e d  b y  o a t h  o r  a f f i r m a t i o n .  S i m i l a r  
p r o t e c t i o n  i s  a f f o r d e d  t h e  c i t i z e n’s i n c o m e  t a x  r e t u r n s  t h o u g h  
t h e y  m a y  a l r e a d y  b e  i n  t h e  h a n d s  o f  a  g o v e r n m e n t  a g e n c y .

I n c o m e  t a x  r e t u r n s  c o n t a i n  a  b r o b d  r a n g e  o f  i n f e r -  
n a t i o n  o f  v a r y i n g  i n t i m a c y  c o n s t i t u t i n g  a  s e l f - p o r t r a i t  o f  
t h e  i n d i v i d u a l  t a x p a y e r .  A  p a r s o n  w h o  h a s  a c c e s s  t o  t h e  t a x  
r e  t u r n s , t h o u g h  h a  m a y  w i s h  o n l y  t o  o b t a i n  n e t  i n c o m e  
f i g u r e s ,  i s  e x p o s e d  t o  a w i d e  r a n g e  o f  a d d i t i o n a l  c o n f i d e n­
t i a l  inforization. • •. .

5/ U n i t e d  " S ta te s  v. R o b  e l , 3 59 U . S .  2 5 3  (1957)
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? a e  x n n s r e n t  g e n e r a l  x n v e s t x g a f x v e  a u t n o r x t y  o r  
l e g i s l a t i v e  b o d i e s ,  -which y o u  s p e c i f y  a s  e s t a b l i s h i n g  a u t h o­
r i t y  f o r  this, a c c e s s ,  i s  s u b j e c t  t o  c o n s L i a c t i o n a l  l i m i t a­
t i o n s  d e s i g n e d  t o  p ro te c t ,  t h e  r i g h t s  o f  t h a  i n d i v i d u a l -  T h a  
c o n s t i t u t i o n a l  f a t h e r s  c ' A l a s k a  w e r e  p a r t i c u l a r l y  c o n c e r t e d  
t h a t  t h e  c l a i m  o f  l e g i s l a t i i  e  o r  e x e c u t i v e  p r e r o g a t i v e  s h o u l d  
n o t  b e  u s e d  t o  o v e r r i d e  r i g h t s  r e t a i n e d  b y  .-.the p e o p l e .  T o  
t h e  e x t e n t  t h a t  r e c o g n i t i o n  o f  t h a  r i g h t  o f  p r i  a c y  reduces,
t h e  a b i l i t y  o f  t h e  L e g i s l a t u r e  t o  r e v i e w  operations, o f  t h e  .
e x e c u t i v e  b r a n c h  o r  l i m i t s  t h e  a b i l i t y  o f  t h e  e x e c u t i v e  b r a n c h  
t o  o p e r a t e  w i t h  o p t i m u m  efficiency,, : t h i s  i s  a  p r i c e  w h i c h
t h e  p e o p l e  h a v e  p l a c e d  u p o n  t h e i r  l i b er t y.  S e c t i o n  7  o f  .
A r t i c l e  I o f  t h e  C o n s t i t u t i o n  o f  A l a s k a  p r o c l a i m s :

C

(

“H o  p e r s o n  s h a l l  b e  d e p r i v e d  o f  life, ."i‘ *
l i b e r t y  o r  p r o p e r t y  w i t h o u t  d u e  p r o c e s s  o f  • ' • '
law. T h e  r i g h t  o f  a l l  p e r s o n s  to f a i r  r n d  

• . j u s t  t r e a t m e n t  i n  t h a  c o u r s e  o f  l e g i s l a t i v e
a n d  e x e c u t i v e  i n v e s t i g a t i o n s  s h a l l  n o t  b e  •
infringed.*'

I n  r.y o p i n i o n  t h e  r i g h t  o f  p r i v a c y  is a "liberty* w i t h i n  t h e 
m e a n i n g  o f  t h i s  p r o v i s i o n  of t h e  C o n s t i t u t i o n . L i m i t a t i o n s  
c n  this l i b e r t y  n a y  n o t  b e  i m p o s e d  w i t h o u t  p r o c e d u r a l  d u e 
p r o c e s s ,  the i n v e s t i g a t i v e  p o w e r  o f  t h e  L e g i s l a t u r e  n o t­
w i t h s t a n d i n g .  . • y  •• '

T h e  p r e v a l e n c e  o f  w e l f a r e  f r a u d  i s  u n d o u b t e d l y  a  
p r o p e r  a r e a  f o r  l e g i s l a t i v e  i n q u i r y  b y  a l e g i s l a t i v e  c o m m i t t e e  
o f  c o m p e t e n t  j u r i s d i c t i o n .  Ne v e r t h e l e s s ,  if t h e  Committee- 
p r e p a r e s  r u l e s  o f  p r o c e d u r e  a n d  p r a c t i c e  f o r  t h e  L e g i s l a t i v e  
Audi t Division, a s  l a t e r  s u g g e s t e d  in t h i s  o p i n i o n ,  t h e  C o w -  
riittee n a y  w i s h  t o  r e c o n s i d e r  w h e t h e r  t h e  b r o a d e r  purpose- f o r  
w h i c h  t h e  i n f o r m a t i o n  is b e i n g  sou g h t  c o n s t i t u t e s  a  p r o p e r  
e x e r c i s e  o f  t h e  p o s t - a u d i t  f u n c t i o n  u n d e r  t h e  r e l e v a n t  s t a t u t e s  
s i n c e  t h e  i n q u i r y  s e e m s  t o  b e  n o t  so m u c h  w h e t h e r  t h e  e x e c u­
t i v e  b r a n c h  is f a i t h f u l l y  a n d  e f f i c i e n t l y  e x e c u t i n g  i t s  d u t i e s  
u n d e r  t h e  s t a t u t e  b u t  w h e t h e r  t h e  public-is. W e  d o  n o t  h e r e  
e:cpros3 a n  o p i n i o n  o n  t h i s  q u e s t i o n  w h i c h  is p r i m a r i l y  o n e  
f o r  l e g i s l a t i v e  con s i d e r a t i o n .  , •, **•

T h i r d ,  a s s u m i n g  t h e  u n d e r l y i n g  p u r p o s e s  o f  
the g o v e r n m e n t  are l e g i t i m a t e  a n d  pressing, 
a m  t h e r e  a l t e r n a t i v e  w a y s  in w h i c h  t h e  g o v e r n­
m e n t  c a n  a c c o m p l i s h  its b u s iness w i t h o u t  p a s s i n g  
t h r o u g h  t h e  p e n u m b r a  of tha r i g h t  of p r i v a c y ?

'-■x.xy.*

* >Jv*Y'r

I H 7  s e e  K e n t  v. D u l l e s ,  3i>"/ O'.5. 116 (1955) ; S c h n i e d e s  v. 
S m i t h ,  3 9 0  U.S. 1 7  ( 1 9 6 S ) .
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*?hila t ha pyrr.ose o f  t r a c k i n g  a n d  d e f e a t i n g  w e l f a r e  
f r a u d  i s  l a u d i b l e ,  tit;.. a r e  m a n y  "ways i n  w h i c h  t h i s  p u r p o s e  
c a n  b e  a c c o m p l i s h e d  w i t h o u t  intra-ding the p r i v a c y  o f  i n c o m e  
t a x  r e c o r d s .  1 1 /

67 o u  h a v e  i n d i c a t e d  t h a t  t h e  i n f o r m a t i o n  s o u g h t  
w o u l d  b e  u s e d  t o  s u p p o r t  f i n d i n g s  e x p r e s s e d  u l t i m a t e l y  i n  

. n u m b e r s  o r  p e r c e n t a g e s .  I  w o u l d  r e c o m m e n d  t h a t  y o u  d i s c u s s  
w i t h  t h e  a g e n c i e s  i n v o l v e d  t h e  u s e  o f  c o d i n g  p r o c e d u r e s  a n d  
a p p r o p r i a t e  e x e c u t i v e  a g e n c y  p e r s o n n e l  t o  d e t e r m i n e  w h e t h e r  . 
t h e  u l t i m a t e  p u r p o s e  c a n  b e  a c c o m p l i  s h e d  w i t h o u t  e x p a n d i n g  •' 
t h e  n u m b e r  o f  personnel, h a v i n g  a c c e s s  t o  r e c o r d s  w h i c h  i d e n t i f y  
p e r s o n s  o r  i n  a n y  m a n n e r  i n t r u d e  upcr. t h e  r i g h t  o f  p r i v a c y  
r e t a i n e d  b y  t h e  p e o p l e  I n  a c c o r d a n c e  w i t h  t h e  p r i n c i p l e s  
d e s c r i b e d  I n  t h i s  o p i n i o n .

;• F o u r t h ,  w h a t  k i n d  o f  s e c u r i t y  i s  a f f o r d e d  t h e
i n f o r m a t i o n ?  T h a  r i g h t  o f  p r i v a c y  i n c l u d e s  a  
r i g h t  t o  a d e q u a t e  d a t a  p r o t e c t i o n  s o  t h a t  i n ­
f o r m a t i o n  o b t a i n e d  a n d  u s e d  l e g i t i m a t e l y  i s  n o t  
i n c i d e n t a l l y  s u b j e c t  t o  u s e  i n  s o m e  o t h e r  m a n n e r  
t h a t  l i e s  b e y o n d  t h e  l e g i t i m a t e  n e e d  o f  t h a

• g o v e r n m e n t  t o  k n o w .
•

V :v- U n d e r  t h e  p r a c t i c e s  a n d  p r o c e d u r e s  o f  t h e  D e p a r t­
m e n t  o f  R e v e n u e ,  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  i n c o m e  t a x  
r e t u r n s  i s  h e l d  c o n f i d e n t i a l  e v e n  f r o m  o t h e r  o f f i c e r s  o f  
S t a t e  g o v e r n m e n t .  A c c e s s  w i t h i n  t h a  D e p a r t m e n t  o f  R e v e n u e  
i t s e l f  i s  b a s e d  u p o n  a  " n e e d  t o  k n o w . "  .

T h a  C o m m i t t e e’s  r e q u e s t  on. b e h a l f  o f  t h e  L e g i s l a t i v e  
A u d i t o r  i s  n o t  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  w h e t h e r  t h e  • 
D e p a r t m e n t  o f  R e v e n u e  i s  e f f e c t i v e  a n d  e f f i c i e n t  i n  m a n a g i n g  
t h e  t a s  l a w s . b u t  i s  i n t e n d e d  t o  s e r v e  t h e  p u r p o s e  o f  c r o s s —

;k ' c h e c k i n g  t h e  p e r f o r m a n c e  o f  a  p r o g r a m  a d m i n i s t a s  e d  b y  t h e  :■:% 
vt-ik.-.V.k D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .  I t  i s  s i g n i f i c a n t  ’

‘ t h a t  t h e  i n t e r n a l  a u d i t o r s  o f  t h a  D e p a r t m e n t  o f  Health. a n d  
S o c i a l  S e r v i c e s K ancl o f  t h e  w h o l e  e x e c u t i v e  b r a n c h ,  h o u s e d  i n  ’" 
t h e  B u d g e t  a n d  A u d i t  D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  A d m i n i s t r a­
t i o n ,  a r e  t h e m s e l v e s  d e n i e d  t h a  a c c e s s  n o w  s o u g h t  f o r  t h e  ,r

• L e g i s l a t i v e  A u d i t o r .  ’• :

. A n y  i n d i v i d u a l  m e m b e r  l e g i s l a t o r  o r  m e m b e r  o f  t h e  *
C o m m i t t e e  s t a f f  m a y  p e r u s e  t n e  f i l e s  o f  t h e  D i v i s i o n ,  e x a m i n ­
i n g  t h e  r a w  d a t a  c o n t a i n e d ,  t h e r e i n .  N o  n a t t e r  h o w  i m p r o b a b l e

't » \ *4 ' *’
X I /  T h e  e f f e c t  o f  w i d e n i n g  c i r c u l a t i o n  o f  p r i v a t e  r e c o r d s  

i n  i m p a i r i n g  t h e  c a n d o r  o f  i n d i v i d u a l s  l a t e r  r e p o r t i n g  
s h o u l d  b e  n o t e d  a s  a  p u b l i c  i n t e r e s t  i n c i d e n t a l l y  . 
p r o t e c t e d  b y  t h e  ri. it o f  p r i v a c y .  _

v. V

> I



c i t .  m a y  b e  t h a t  a n  i n d i v i d u a l  l e g i s l a t o r  o r  s c a f f  m e m b e r  m i g h t  

e x a m i n e  t h e s e  f i l e s  a n d  c o p i e s  o f  i n c o m e  t a x  r e t u r n s  o r  d a t a  

c o n t a i n e d  t h e r e i n ,  t h e  f a c t  i s  t h a t  r.o p r o h i b i t i o n ,  s a f e l y  

r e s t r i c t i n g  a c c e s s  t o  d e s c r i b e d  i n d i v i d u a l s  h a v i n g  a  n e e d - t o  

k n o w ,  e x i s t s .  1 2 /

3?he r i g h t  t o  privacy' d e e s  n o t  e x t e n d  o n l y  t o  p r i­
v a c y  a g a i n s t  p u b l i c a t i o n  t o  t h e  g e n e r a l  p u b l i c .  I t  a p p l i e s  
t o  l e s s e r  a u d i e n c e s  a l s o ,  i n c l u d i n g  .audiences o f  g o v e r n m e n t  
o f f i c e r s  n o t  e n g a g e d  d i r e c t l y  o r  i n d i r e c t l y  i n  b u s i n e s s  p e r­
t i n e n t  t o  t h a t  f o r  w h i c h  t h e  p r i v a t e  i n f o r m a t i o n  i s  c o l l e c t e d .  
w 1 r ie t h e r e  i s  n o  r e a s o n - t o  s u p p o s e  t h a t  t h e  L e g i s l a t i v e  
!.■_ .tor, a s  a  p e r s o n ,  i s  r o r e  l i k e l y  t o  d i v u l g e  i n f o r m a t i o n  t o  
u n a u t h o r i z e d  p e r s o n s  t h a n  m e m b e r s  o f  t h e  I n c o m e  T a x  s e c t i o n  
o f  t h e  D e p a r t m e n t  o f  R e v e n u e ,  t h e  l a c k  o f  w e l l - a r t i c u l a t e d  
r u l e s  r e g a r d i n g  storage- o f  i n f o r m a t i o n  a n d  r e s t r i c t i n g  a c c e s s  ' 
t o  t h e  f i l e s  o f  t h e  D i v i s i o n ,  m e a n s  t h a t  t h e  s i t u a t i o n  o f  a n y  
i n c o m e  t a x  r e c o r d s  i n  t h e  D i v i s i o n  is i n  f a c t  p r e c a r i o u s  
c o n s i d e r i n g  th e s e n s i t i v i t y  o f  t h e  r i g h t s  i n v o l v e d .

• t&br, ' *
■ ■

- • • .*

k i l l '

F i f t h ,  t o  ’. m a t  e x t a n t  is d u e  p r o c e s s  a f f o r d e d  
. , . t h e  i n d i v i d u a l  w h o s e  r i g h t  o f  p r i v a c y  i s  a t  :

h a z a r d ?  T h e  p r o c e d u r e s  a n d  s a f e g u a r d s  b y  w h i c h  
i n f o r m a t i o n  i s  c o l l e c t e d ,  s t o r e d  a n d  d i s t r i b u t e d  
s h o u l d  b e  a r t i c u l a t e d  i n  r u l e s  a v a i l a b l e  to t h e  
p u b l i c .  I n  s o m e  i n s t a n c e s  t h e  i n d i v i d u a l  m a y  
h a v e  a  r i g h t  t o  b a  n o t i f i e d  o f  a  p r o p o s e d  u s e  
o f  i n f o r m a t i o n  a b o u t  h i m s e l f  a n d  t o  b e  a f f o r d e d  
a n  o p p o r t u n i t y  to v o i c e  o b j e c t i o n ,  w i t h  p r o v i­
s i o n  f o r  a p p e l l a t e  r e v i e w .  •

C r i t i c a l ,  i n  m y  o p i n i o n ,  to t h e  d a  t e r m i n a t i o n  o f  
t h e  rights- a n d  o b l i g a t i o n s  o f  t h e  p a r t i e s  i n  t h a  p r e s e n t  
s i t u a t i o n  i s ' t h e  d o u b t  a s  t o  t h e  s u b s e q u e n t  s e c u r i t y  o f  t h a  .... 
i n f o r m a t i o n  t o  b e  o b t a i n e d  a n d  t h e  a b s e n c e  o f  g u a r a n t e e s  o f  
p r o c e d u r a l  d u e  p r o c e s s  t o  t h a  i n d i v i d u a l  w h o s e  p r i v a c y  m a y  b e  
i n  t h e  p r o c e s s  o f  b e i n g  s u r r e n d e r e d  o r  i m p a i r e d .  G r e e n e  y . 
M c Z i r o y ,  3 50 U . S .  4 74 (1359). CoHrpare H a n n a h  v. L a r c h e ,  3cT3 
U.S. 42~0 (1950) . . t

.• r.

A S  2 4 . 2 0 . 2 7 1 ( 5 )  p r o v i d e s  t h a t  the L e g i s l a t i v e  A u d i t  

D i v i s i o n  s h a l l  . • ;
I. - ‘ ’ ' ■
" h a v e  a c c e s s  a t  a l l  t i m e s  t o  t h a  b o o k s ,  a c c o u n t s ,  
r e p o r t s  o r  o t h e r  r e c o r d s ,  w h e t h e r  c o n f i d e n t i a l  
o r  n o t ,  o f  e v e r y  s t a t e  a g e n c y ; "

1 2 7  F o r  h i s t o r i c a l  and. s u r v e y  b a c k g r o u n d  s e e  S. W h e e l e r ,
O n  R e c o r d :  F i l e s  a n d  D o s s i e r s  i n  A m e r i c a n  L i f e  (1969) .



"« _ . adopt, r u l e s  f o r  t h a  c o n d u c t  o f  i t s  
b u s i n e s s  a n d  p r e s c r i b e  p r o c e d u r e s  'for t h e  
c o m p r e h e n s i v e  f i s c a l  a n a l y s i s ,  b u d g e t  r e v i e w  
a n d  p o s t - a u d i t  functions;** ‘ _ * .

T o  t h a  b e s t  o f  rry k n o w l e d g e  t h i s  s e c t i o n  h a s  n e v e r  b e e n  " 
i m p l e m e n t e d .  fio r u l e s  h a v e  e v e r  b e e n  p r o p o s e d  o r  f o r m a l l y  . 
a d o p t e d .  1 3 /  T h e r e  h a s  b e e n  n o  o p p o r t u n i t y  f o r  t h e  p u b l i c ,  
t o  h a v e  a c c e s s  t o  p r o p o s e d  r u l e s  o r  corocent o n  t h e m .  T h e r e  
i s  no- p r o c s d u r e  w h i c h  l i m i t s  i n  a  s a t i s f a c t o r y  m a n n e r  a c c e s s  
t o  the- f i l e s  o f  t h e  a g e n c y  o n  a  n e e d  t o  k n o w  b a s i s .  U o r ,  t o  
initiate- a  s e a r c h  o s  r e c o r d s  p e r t a i n i n g  t o  a n  i n d i v i d u a l  
c i t i z e n  i s  a  s t a t e m e n t  r e q u i r e d  w h i c h  s e t s  o u t  w i t h  s p e c i f i -  
c i t y  the- p u r p o s e  f o r  w h i c h  t h e  s e a r c h  i s  m a c e ,  c . f . K a t k i n a  
v. U n i t e d  S t a t e s ,  3 5 4  U . S .  1 7 3  (1357); B a r s h b l a t t  v . U n i t e d  
S t a t e s , 3 o 0  U . S .  1 0 9  (1959). . . .  >

A p p l y i n g  t h i s  o u t l i n e  o f  p r i n c x p l s s  t o  t h e  p r a c t i c e  
p r o p o s e d  b y  t h e  C o m m i t t e e ,  i t  is m y  o p i n i o n  t h a t  a n  i n f r i n g e­
m e n t  o f  t h e  C o n s t i t u t i o n  w o u l d  b e  i n v o l v e d  i n  i r r p l a me nt at io n  • ' 
o f  t h i s  a p p l i c a t i o n  f o r  r e c o r d  review--in t h e  m a n n e r  s u g g e s t e d .  
A c c o r d i n g l y ,  t h e  D e p a r t m e n t s  o f  L a b o r  a n d  R e v e n u e  a r e  i n s t r u c t e d  
t o  daav. a c c e s s  t o  t h a  r e c o r d s  i n v o l v e d  u n d e r  t h e  c i r c u m s t a n c e s  
p r e s e n t e d  i n  t h i s  i n s t a n c e .  .

B y  t h i s  o p i n i o n  we- d o  n o t  d e n y  t h a t  i n  a p r o p e r  
c a s e ,  f o r  t h e  p e r f o r m a n c e  o f  t h e  a u d i t  f u n c t i o n ,  u n d e r  
a p p r o p r i a t e  p r o c e d u r a l  g u a r a n t e e s , t h e  L e g i s l a t i v e  A u d i t o r  
m a y  h a v e  a c c e s s  t o  i n c o m e  t a x  r e t u r n s  o r  o t h e r  c o n f i d e n t i a l ,  
p e r s o n a l  d a t a  i n  t h e  f i l e s  o f  e v e r y  d e p a r t m e n t  o f  government.. ... 
F o r  p r o p e r  p u r p o s e s  relating- t o  t h e  e f f i c i e n c y  a n d  h o n e s t y -  
o f  t h a  a d m i n i s t r a t i o n  o f  t h e  D e p a r t m e n t  o f  H e  no *,  and. u n d e r  ; -.

a fea- p r a c e d rrgal s a f e g u a r d s , h e  m a y  d o  -However,
a t  t h e  p r e s e n t  time- t h a  r e g u l a t i o n s  a n d  s a f e g  ardsr t o  b e  p r o —  .1. 
v i d e d  b y  t h e  C o m m i t  t o e  a r e  n o n e x i s t e n t  o r  i n a d e q u a t e .  T h e y  . 
a f f o r d  nei th er - p r o c e d u r a l  p r o tection' t o  t h e  i n d i v i d u a l  w h o s e  
p r i v a c y  m a y  b e  j e o p a r d i z e d  n o r  a d e q u a t e  r e g a r d  f o r  t h e  l a r g e r  
c o n c e r n s  o f  t h e  s o c i e t y  i n  t h e  r i g h t  o f  p r i v a c y .  .•' •- ' '•

R e s p e c t f u l l y  s u b m i t t e d ,

cc: C o n m i s s i n n e r  B e n s o n
C o m m i s s i o n e r  o f  R e v e n u e

J o h n  E .  H a v e l o c k  :■ 
A t t o r n e y  G e n e r a l  y

1 3 7  c . f .  U . S .  S m e l t i n g ,  R e f i n i n g  a n d  M i n i n g  Co. v. L o c a l  
B o u n d a r *  C c m i s s i o n ,  499 P . 2 d  140 ( A l a s k a  1 97 1)  -
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