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^ ' t C d - l ' V C ^  ^ĵ tLjAdfri-\aJ (jLC'C'd. t']/X\.(rk C^_<2.<£v^t Cl'lo < 6 t  cL ^ c*  t-^De_

<jj/ C X ^ jj/ U jQ X jJ ^ y , S V W tkx^ iU X L  , t llt - k  K ?  Q /tC l̂ M cU ;-) -A iX-O ^—

kit)S'/(\lA 0 tL n  x T H .  0 »

- r - ~ ^  . r\jr v^v*. /  '  C'

^ 1 0 0 f & o o  . -X) 9 ? %  < d

d i& w

2 ) J v'D WCl'VCu/ It- d t ll 
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A p r i l  8, 1975

/ilaska S u p r e m e  C o u r t  
P o u c h  U
Juneau, A l a s k a  99801

Re: L i n d l e y  and K aatz v. S t a t e  of Alaska,
S u p r e m e  C o u r t  No. 2259 
St a t e  o f  ?*laska v. L i n d l e y  and Kaatz, 
S u p r e m e  C o u r t  No. 2291

D e a r  C h i e f  J u s t i c e  R a b i n o w i t z  a n d  M e m b e r s  of the S u p r e m e  Court:

T h i s  l e t t e r  is in r e s p o n s e  to the C o u r t *3 i n v i t a t i o n  
to r e p l y  in w r i t i n g  to o p p o s i n g  c o u n s e l’s c i t a t i o n  at o r a l  
a r g u m e n t  o f  the c a s e  of S yroi d v. A l b u q u e r q u e  G r a v e l  P r o d u c t s  
C o m p a n y , 522 P . 2d 570 (N .M .  197'1) . In a d d i t i o n , I am ta king 
this o p p o r t u n i t y  to b r i n g  to the a t t e n t i o n  of the C o u r t  the 
c a s e  of N g a  Li v. Y e l l o w  C a b  C o m p a n y , L.A. 30277, d e c i d e d  b y  
the S u p r e m e  C o u r t  oi: C a l i f o r n i a  on M a r c h  31st. A  c o p y  of 
that opinion, o b t a i n e d  from the C l e r k  of the C a l i f o r n i a  
S u p r e m e  C o u r t  is a p p e n d e d  hereto. A  c o p y  has a l r e a d y  b e e n  
f u r n i s h e d  c o u n s e l  f o r  the State.

In S y r o i d  v. A l b u q u e r q u e  G r a v e l  P r o d u c t s  Company,
— »*tV . i  a, i ■. . i .  ■ »—■■■... ■*. ■ .  .  . .  . r  i t t —l ,  ,11.,~ m i ~ jy  I  ~1~ . —.  . r  r r M . ■ f  - in  t  r  ■ , - *-* ■

supra, the S u p r e m e  C o u r t  ot N e w  M e x i c o  c o n f i r m e d  a n  i n t e r­
lo c u t o r y  o r d e r  o f  the trial c o u r t  d e nying p l a i n t i f f’s m o t i o n  
to s t r i k e  the d e f e n s e  of c o n t r i b u t o r y  n e gl igence. The N e w  
M e x i c o  C o u r t  a l l u d e d  to f i v e  r e asons t h a t  it w a s  r e l u c t a n t  
to r e p u d i a t e  the c o n t r i b u t o r y  n e g l i g e n c e  doctrine:

(1) T h e  C o u r t  r e v i e w e d  the A m e r i c a n  and U n i t e d  
K i n g d o m  j u r i s d i c t i o n s  w h i c h  h a d  o v e r t h r o w n  the 
c o n t r i b u t o r y  n e g l i g e n c e  d o c t r i n e  (then i n c l u d i n g  
t w e n t y - o n e  states) and inferred t h a t  the r e l u c t a n c e  
of  o t h e r  jurisd i c t i o n s  to ado pt c o m p a r a t i v e  n e g l i­
gence, p a r t i c u l a r l y  in its p u r e  form, b e l i e d  the 
a s s a r t e d  " g r e a t e r  c a p a c i t y  of c o m p a r a t i v e  n e g l i g e n c e  
to w o r k  j u s t i c e  in t o r t  cases . . . "  522 P . 2d at
571.
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(2) T h e  C o u r t  cited its o w n  long a d h e r e n c e  to the 
c o n t r i b u t o r y  n e g l i g e n c e  rule, and i n d i c a t e d  t h a t  
it w o u l d  n o t  a b a n d o n  such, a n  e n t r e n c h e d  r u l e  of 
l a w  w i t h o u t  a showing by the p r o p o n e n t s  o f  c o m p a r a­
ti v e  n e g l i g e n c e  o f  "a c lear s u p e r i o r i t y  o f  their 
s y s t e m  o v e r  ours." 522 P . 2d a t  572, 573.

(3) T h e  C o u r t  a s s ert ed that the c o n t r i b u t o r y  
n e g l i g e n c e  d o c t r i n e  w a 3  n o t  h a r s h  i n  a p p l i c a t i o n  
i n  N e w  Mexico, citing the W o r k m e n ' s  C o m p e n s a t i o n  
s t a t u t e  and the d o c t r i n e s  of l a s t  c l e a r  chance, 
s u d d e n  emergency, and degrees o f  c u l p a b i l i t y  w h i c h  
h a d  b e e n  d e v e l o p e d  in that j u r i s d i c t i o n  as a m e l i o r a­
ti v e  devices. 522 P . 2d at 572, 573.

(4) T h e  C o u r t  implied that in practice, courts 
h a v e  a v oi ded the a p p l i c a t i o n  o f  c o n t r i b u t o r y  
n e g l i g e n c e  in e x t r e m e  cases by i n t e r p r e t a t i o n s  o f  
the d o c t r i n e s  of n e g l i g e n c e  o r  p r o x i m a t e  case.
522 P . 2d at 573.

(5) F i n a l l y ,  the C o u r t  s p eculated that c o n t r i b u t o r y  
n e g l i g e n c e  w a s  m o r e  w o r k a b l e  u n d e r  the j u r y  system, 
c i t i n g  the d i f f i c u l t y  of e x a c t  a p p o r t i o n m e n t  o f  
fault. 522 P . 2d at 573.

T h e  p u r p o r t e d  reas ons for judicial a b s t e n t i o n  w i l l  
be d e a l t  w i t h  I n  the o r d e r  a b o v e  listed.

First, it w a s  b e c o m i n g  clear e v e n  as the N e w  '
M e x i c o  c o u r t  w r o t e  that c o m p a r a t i v e  n e g l i g e n c e  was a n d  i3 a 
s t r o n g  trend, w h i c h  w i l l  soon i s olate  a h a n d f u l  of states 
r e f u s i n g  to a c k n o w l e d g e  the need for reform. A t  l e a s t  
t w e n t y - s e v e n  states n o w  h a v e  some form o f  c o m p a r a t i v e  n e g l i­
gence, a n d  two of A l a s k a ' s  c l o s e s t  sister states, W a s h i n g t o n  
and C a l i f o r n i a ,  h a v e  n o w  a d opted pure c o m p a r a t i v e  negligence.

T h e  d o c t r i n e s  o f  l a s t  clear c h a n c e  and s u d d e n  
emergency, and the c o n c e p t  of d e g r e e s  of c u lpability , alluded 
to b y  the N e w  M e x i c o  S u p r e m e  C o u r t  a3 a m e l i o r a t i v e  devices, 
a r e  i n  fact  h a l f  m e a s u r e s  w h i c h  o p e r a t e  as d e f t l y  as m e a t  
axes. A 3 p o i n t e d  o u t  in e a r l i e r  b r i e f3, they s h i f t  the 
e n t i r e  b u r d e n  of the loss b a c k  o n  the o p p o s i n g  party, w i t h o u t  
any n e c e s s a r y  r e l a t i o n  to the r e l a t i v e  d e g r e e  of t h a t  p a r t y’s 
c a u s a l l y  c o n n ected  negligence. The re is n o  r e a s o n  to expect, 
for instance, that o n e  w h o  ha3 had "the la3t cle ar chance"  
to avoid an a ccident, w i l l  n e c e s s a r i l y  be the p e r s o n  w h o s e  
n e g l i g e n c e  w a s  the g r e a t e s t  p a r t  of that c o n t r i b u t i n g  to the
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accident. A l l  that can r e a l l y  be said, is that, g i v e n  a 
m u l t i p l i c i t y  of doctrines, a court or a jury can bend the 
facts in o r d e r  to c o m p l e t e l y  b a r  the p a r t y  g u i l t y  of the 
g r e a t e r  p a r t  of the negligence.

It is u n d e r s t a n d a b l e  that c o u r t s  w i s h  to r e c o g n i z e  
a n d  a c t  u p o n  their o b l i g a t i o n  to do j u st ice to the p a r t i e s  
b e f o r e  the court. A  w i l l i n g n e s s  to suspe nd the a p p l i c a t i o n  
of r e c o g n i z e d  d o c t r i n e s  of law in o r d e r  to do j u s t i c e  in 
i n d i v i d u a l  cases, w i t h o u t  o v e r t h r o w i n g  those doctrines, 
however, is to u n d e r c u t  the p r e d i c t a b i l i t y  and r e s p e c t a b i l i t y  
of the law. This is the d a n g e r o u s  g r o u n d  upon w h i c h  the N e w  
M e x i c o  c o u r t  treads in the following statement:

"Further, w e  do n o t  feel that the e x t reme e x a m p l e s  
o f t e n  p o s e d  by critics of c o n t r i b u t o r y  n e g l i g e n c e  
a r e  c o n s i s t e n t  w i t h  reality. F o r  instance, i n c o n­
si s t e n t  w i t h  a c t u a l i t i e s  in the a p p l i c a t i o n  of 
the p r i n c i p l e s  of negligence, c o n t r i b u t o r y  n e g l i­
g e n c e  and p r o x i m a t e  c a u s a t i o n  to f a c tual s i t u a t i o n s  
in l i t i g a t e d  tor t cases, ace the o f t e n - c i t e d  
e x a m p l e s  of a p l a i ntiff b e i n g  p r e c l u d e d  from 
r e c o v e r i n g  a n y  of his e x c e s s i v e l y  g r e a t  d a m a g e s  
s u s t a i n e d  in a n  a c c i d e n t  to w h i c h  his n e g l i g e n c e  
c o n t r i b u t e d  o n l y  103 or less of the cause, w h i l e  
the de fendant, w h o s e  n e g l i q e n c e  c o n s t i t u t e d  90% or 
m o r e  of the cause, escapes w i t h o u t  damage." 522 
P . 2d a t  573.

The C o u r t  seems to b e  sugges t i n g  that t h e  trier of fact 
could, w o u l d ,  and s h ould a p p l y  d o c t r i n e s  of n e gligence, 
c o n t r i b u t o r y  n e g l i g e n c e  and p r o x i m a t e  c a u s e  to e n s u r e  t h a t  a 
p l a i n t i f f  in the d e s c r i b e d  s i t u a t i o n  w o u l d  recover, w h e t h e r  
or not t h o s e  d octrine s, taken literally, v/o\ild lead to t h a t  
result. T h i s  position, w h i l e  not judicial statemanship, is 
the n e c e s s a r y  r e s u l t  of a ref usal to o v e r t h r o w  the u n j u s t  
d o c t r i n e  of c o n t r i b u t o r y  negligence. It is the d i f f i c u l t y  
to w h i c h  this C o u r t  in Y o u n g  v  S t a t e , 491 P . 2d 122 (Alaska 
1971), h a d  r e f e r e n c e  w h e n  the C o u r t  w a r n e d  a g a i n s t  the 
e x c e s s i v e  u s e  of the " d isfav ored defense " of c o n t r i b u t o r y  
negligence.

T h e  last a r g u m e n t  suggested b y  the S u p r e m e  C o u r t  
of N e w  M e x i c o ,  i3 that c o n t r i b u t o r y  n e g l i g e n c e  is t h o u g h t  by 
that c o u r t  to be m o r e  w o r k a b l e  u nder the jury system, b e c a u s e  
of the d i f f i c u l t y  of an e x a c t  or scien t i f i c  a p p o r t i o n m e n t  of 
fault. T h e r e  are several a n swers to this u n s u p p o r t e d  as sertion,
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a n d  all of them a r e  t r e a t e d  f x h a u s t i v e l v  in t h e  m a t e r i a l s  to 
w h i c h  thi s C o u r t  h a 3 b e e n  c ited b y  b o t h  p a r t i e s .  Briefly, 
it is h a r d  to see h o w  the a p p o r t i o n m e n t  of c u l p a b i l i t y  is 
a n y  m o r e  d i f f i c u l t  a n  e x e r c i s e  in s u b s t a n t i a l  j u s t i c e  for a 
jury, t h a n  a d e c i s i o n  u n d e r  the a l m o s t  m e t a p h y s i c a l  i n s t r u c t i o n s  
v/hich they r e c e i v e  o n  v a r i o u s  issues, w h i c h  a r e  r e g u l a r l y  
p u t  to t h e m  to resolve. E x a m p l e s  b e g i n  w i t h  the c o n c e p t  of 
p r o x i m a t e  cause i n  n e g l i g e n c e  c a s e 3, b u t  r e a c h  m u c h  m o r e  
a b s t r u s e  l e v e l s  i n  e c o n o m i c  r e g u l a t i o n  l i t i g a t i o n  a n d  o t h e r  
t e c h n i c a l  fields. In fact, juries are m a k i n g  s u c h  d e t e r­
m i n a t i o n s  in a m a j o r i t y  of A m e r i c a n  jurisd ictions, a n d  they 
d o  n o t  s e e m  to be h a v i n g  a 3 m u c h  d i f f i c u l t y  as the N e w  
M e x i c o  S u p r e m e  C o u r t  w o u l d  h a v e  expecte d. If the r e s u l t s  
a r e  n o t  exact, t h e y  are c e r t a i n l y  c l o s e r  to a j u s t  d i v i s i o n  
o f  f a u l t  and d a m a g e s  than a r e  d e t e r m i n a t i o n s  u n d e r  the 
d o c t r i n e  of c o n t r i b u t o r y  negli g e n c e ,  w h i c h  a r e  "all or 
notning" i n  their nature. C o u r t s  a r e  c e r t a i n l y  c a p a b l e  o f  
a s s i s t i n g  the j uri es in i d e n t i f y i n g  r e l e v a n t  factors. See 
S c h w a r t z , C o m p a r a t i v e  N e g l i g e n c e , (1974) S S 1 7 . 1  and 21.1.
C o u r t s  h a v e  the ability, and l e g a l  authority, to c l a r i f y  the 
i s s u e s  a n d  s t r e a m l i n e  the o v e r a l l  litigation, t h r o u g h  s u c h  
d e v i c e s  as c o m p u l s o r y  j o i n d e r  u n d e r  A l a s k a  C i v i l  R u l e  19(a).
In short, t h e r e  is s i m ply n o  s h o w i n g  that j u r i e s  are a n y  
l c 3 3  c a p a b l e  of h a n d l i n g  d e t e r m i n a t i o n s  u n d e r  a c o m p a r a t i v e  
n e g l i g e n c e  rule, t h a n  t h e y  a r e  of h a n d l i n g  o t h e r  m a t t e r s ,  
and the e v i d e n c e  v;ould a p p e a r  to b e  to the contr a r y .

T h e  o p i n i o n  i n  S y r o i d  v. A l b u q u e r q u e  G r a v e l  P r o d u c t s  
C o m p a n y  w a s  joined in b y  o n l y  t h r e e  of the f i v e  s i tting 
m e m b e r s  o f  the H e w  M e x i c o  S u p r e m e  Court. T h e  C h i e f  J u s t i c e  
a nd J u s t i c e  S t e p h e n s o n  dissented. The d e c i s i o n  is an e x a m p l e  
o f  j u d i c i a l  intra nsigence, b a s e d  o n  s p e c u l a t i o n  a b o u t  the 
h a r d s h i p s  o f  change, a- d a b e l i e f  that C o u r t s  can d o  j u s t i c e  
in 3p i t a  of the l a w  t h e y  proclaim. T h a t  a p p r o a c h  i 3 to b e  
d i s t i n c t l y  c o n t r a s t e d  w i t h  the a p p r o a c h  of the C a l i f o r n i a  
S u p r e m e  C o u r t  in N g a  Li v. Y e l l o w  C a b  Co m p a n y , s u p r a . In 
H g a  Li, the C a l i f o r n i a  S u p r e m e  C o u r t  has e c h o e d  .it3 h i 3ter 
c o u r t  in F l o r i d a  b y  a c c e p t i n g  the r e s p o n s i b i l i t y  f o r  the 
o p e r a t i o n  of the c o m m o n  law in m o d e r n  society. T r a c k i n g  
a l m o s t  e x a c t l y  w i t h  the F l o r i d a  S u p r e m e  C o u r t  i n  H o ffman v. 
J o n a s , 280 S . 2d 431 (Fla. 1973) and w i t h  the c o n c l u s i o n s  
u r g e d  u p o n  this C o u r t  b y  p.laintiff-appellants, C a l i f o r n i a  
h a s  a d o pted p u r e  c o m p a r a t i v e  negl ig e n c e .  T h a t  o p i n i o n  
s peaks for it3elf.

T h e  A l a s k a  S u p r e m e  C o u r t  h a 3 a l ways l o o k e d  to the 
b e s t  r e a s o n e d  and m o s t  p r o g r e s s i v a  j u d icial t h i n k i n g  in
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d e t e r m i n i n g  the c o m m o n  law o f  the State o f  Alaska, It has 
l o o k e d  p a r t i c u l a r l y  to the l a w  of Oregon, W a s h i n g t o n ,  a n d  
California. T h o s e  t h r e e  states have n o w  all a d o p t e d  c o m p a r a­
tive neglig e n c e ,  two a d o p t i n g  a pure c o m p a r a t i v e  n e g l i g e n c e  
system. T h e  C a l i f o r n i a  S u p r e m e  Court, w h i c h  is o n e  of the m o s t  
r e s p e c t e d  judicial b o d i e s  in the country, has b e e n  c o m p e l l e d  
b y  the f orce of logic and the w e i g h t  of judicial d u t y  to joi n 
t w e n t y - s i x  o t h e r  states in a b a n d o n i n g  the legal g a r g o y l e  
c a l l e d  c o n t r i b u t o r y  neglig ence. This C o u r t  should do no less.

V e r y  truly yours,

ROBERTSON, MONAGLE, E A S T A U G H  & B R A D L E Y

V 7 .  G .  R u d d y

O f  A t t o r n e y s  for A p p e l l a n t s  
K a a t z  and L i n d l e y

W G R : M T T : p c
Enclo s u r e
cc: A l l e n  Compton, E s q u i r e



IN T H E  S U P R E M E  C O U R T  OF T H E  S T A T E  OF C A L I F O R N I A

I N  B A M

NGA LI, )

P l a i n t i f f  a n d  A p p e l l a n t ,  j

v. | L . A . 3 0 2 7 7

Y E L L O W  C A B  C O M P A N Y  OF C A L I F O R N I A  ) Super. Ct. No. 9 ^ 7  992
et al., )

D e f e n d a n t s  a n d  R e s p o n d e n t s .  )

In th is ca se w e  a d d r e s s  the grave a n d  r e c u r r e n t  

q u e s t i o n  w h e t h e r  w e  s h o u l d  j u d i c i a l l y  declare* no l o n g e r  

a p p l i c a b l e  in C a l i f o r n i a  c o urts the d o c t r i n e  of c o n t r i b u­

tory n e gligence , w h i c h  b a r s  a l l  r e c o v e r y  w h e n  the p l a i n t i f f ' s  

n e g l i g e n t  c o n d u c t  h a s  c o n t r i b u t e d  as a lega l cause  in a n y  

d e g r e e  to the h a r m  s u f f e r e d  by him, a n d  h o l d  th at it must 

g i v e  w a y  to a system of c o m p a r a t i v e  n e g l i g e n c e ,  w h i c h  

a s s e s s e s  l i a b i l i t y  in d i r e c t  p r o p o r t i o n  to fault. A s  w e  

e x p l a i n  in d e t a i l  i n f r a , w e  c o n c l u d e  that w e  should. In the 

c ours e of r e a c h i n g  o u r  u l t i m a t e  d e c i s i o n  w e  c o n c l u d e  that:

(.1) T h e  d o c t r i n e  of c o m p a r a t i v e  n e g l i g e n c e  is p r e f e r a b l e  to 

the " a l l - o r-nothing"  d o c t r i n e  of c o n t r i b u t o r y  n e g l i g e n c e  

f r o m  the p oint of view of logic, p r a c t i c a l  e x p e r i e n c e ,  a n d
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f u n d a m e n t a l  justice; (2 ) j u d i c i a l  a c t i o n  in this a r e a  

is not p r e c l u d e d  b y  t h e  p r e s e n c e  of s e c t i o n  17 14 of the 

C i v i l  Code, w h i c h  has b e e n  said t o  "co dify" t h e  " a l l - o r -  

n o t h i n g "  rule a n d  t o  r e n d e r  it i m mune  f r o m  a t t a c k  

in t h e  c o u r t s  e x c e p t  o n  c o n s t i t u t i o n a l  g r o u n d s ;  (3 ) g i v e n  

. t h e  p o s s i b i l i t y  of j u d i c i a l  action, c e r t a i n  p r a c t i c a l  

d i f f i c u l t i e s  a t t e n d a n t  u p o n  the a d o p t i o n  of c o m p a r a t i v e  

n e g l i g e n c e  s hould n o t  d i s s u a d e  us f r o m  c h a r t i n g  a 

new c o u r s e  —  l e a v i n g  t h e  r e s o l u t i o n  of some of t h e s e  

p r o b l e m s  t o  f u t u r e  j u d i c i a l  or l e g i s l a t i v e  action;

(4) t h e  d o c t r i n e  of c o m p a r a t i v e  n e g l i g e n c e  should 

b e  a p p l i e d  in th is state in its s o - c a l l e d  "pure" f o r m  . 

u n d e r  w h i c h  t h e  a s s e s s m e n t  of l i a b i l i t y  in p r o p o r t i o n  

to  f au lt p r o c e e d s  in spite of the x a c t  t h a t  the p l a i n t i f f  

is e q u a l l y  at f a u l t  as or m o r e  a t  fault t h a n  the d e f e n­

dant; a n d  f i n a l l y  (5 ) this new rule s h o u l d  be g i v e n  a 

l i m i t e d  r e t r o s p e c t i v e  a p p l i c a t i o n .

T h e  a c c i d e n t  h e r e  in q u e s t i o n  o c c u r r e d  n e a r  

t h e  i n t e r s e c t i o n  of A l v a r a d o  B o u l e v a r d  a n d  T h i r d  S t r e e t  

in Los A n g e l e s .  A t  t h i s  i n t e r s e c t i o n  T h i r d  S t r e e t  runs 

in a g e n e r a l l y  e a s t - w e s t  d i r e c t i o n  a l o n g  the cre st of 

a hill, a n d  A l v a r a d o  B oul evard, r u n n i n g  g e n e r a l l y  n o r t h  

a n d  south, rises g e n t l y  to t h e  crest f r o m  e i t h e r  

direct i o n .  A t  a p p r o x i m a t e l y  9 P*m. on N o v e m b e r  21,
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1968, p l a i n t i f f  Ng? L i  w a s  p r o c e e d i n g  n o r t h b o u n d  on 

A l v a r a d o  in h e r  19^7 O l dsmobile. S h e  w a s  in the i n­

side lane, a n d  a b o u t  70 fee t b e f o r e  she r e a c h e d  the 

T h i r d  S t r e e t  i n t e r s e c t i o n  she s t o p p e d  a n d  t h e n  b e g a n  

a l e f t  t u r n  a c r o s s  the three s o u t h b o u n d  l anes of 

A l v a r a d o ,  i n t e n d i n g  to e n t e r  the d r i v e w a y  of a s e rvice 

station. A t  this time d e f e n d a n t  R obert P h i l lips, an 

em p lo yee of d e f e n d a n t  Y e l l o w  Cab Company, w a s  d r i v i n g  

a  c o m p a n y - o w n e d  t a x i c a b  s o u t h b o u n d  i n  t h e  m i d d l e  lane 

o n  A l v a r a d o .  He came o v e r  the cr est of t h e  hill, 

p a s s e d  t h r o u g h  the intersection, and c o l l i d e d  w i t h  

the right r e a r  p o r t i o n  of p l a i n t i f f ' s  a u t o m o b i l e ,  

r e s u l t i n g  in p e r s o n a l  i n j urie s t o  p l a i n t i f f  a s  w e l l  

as  c o n s i d e r a b l e  d a m a g e  t o  t h e  aut om o b i l e .

T h e  court, s i t t i n g  w i t h o u t  a jury, foun d 

as facto t h a t  d e f e n d a n t  P h i llips w a s  t r a v e l i n g  at 

a p p r o x i m a t e l y  30 m i l e s  p e r  hour w h e n  he e n t e r e d  the 

inter s e c t i o n ,  that such speed w a s  u n s a f e  a t  that 

time a n d  place, a n d  t h a t  the traffic l i g h t  c o n t r o l l i n g  

s o u o h b o u n d  t r a f f i c  at t h e  i n t e r s e c t i o n  w a s  y e l l o w  w h e n  

d e f e n d a n t  P h i l l i p s  d r o v e  into the I n t e r s e c t i o n .  It 

a l s o  found, however, th at p l a i n t i f f ' s  left t u r n  a c r o s s  

t h e  s o u t h b o u n d  l a n e s  of A l v a r a d o  "was m a d e  at a time 

w h e n  a v e hi cle w a s  a p p r o a c h i n g  f r o m  the o p p o s i t e  d i r e c t i o n



so close as to c o n s t i t u t e  a n  i m m e d i a t e  h a z a r d . 1' T h e  

d i s p o s i t i v e  c o n c l u s i o n  of law w a s  as follo w s :  "That

t h e  d r i v i n g  of N G A  L I  w a s  n e g l i g e n t , t h a t  s u c h  n e g l i­

genc e  w a s  a  p r o x i m a t e  c a use of t h e  collisio n, a n d  

t h a t  she is b a r r e d  f r o m  r e c o v e r y  b y  r e a s o n  of such 

c o n t r i b u t o r y  n e g l i g e n c e . "  J u d g m e n t  f o r  d e f e n d a n t s  

w a s  entered, a c c o r d i n g l y .

I

" C o n t r i b u t o r y  n e g l i g e n c e  is c o n d u c t  on the 

p a r t  of the p l a i n t i f f  w h i c h  falls beloxs’ the s t a n d a r d  

to w h i c h  he s hould  c o n f o r m  f o r  his own protec t i o n ,  

a n d  w h i c h  is a l e g a l l y  c o n t r i b u t i n g  cause c o o p e r a t i n g  

w i t h  the n e g l i g e n c e  of the d e f e n d a n t  i n  b r i n g i n g  a b o u t ’ 

the p l a i n t i f f ' s  h arm. " (Rest. 2d Torts, § *'63 .) T h u s  

the A m e r i c a n  Law Institute, in its second r e s t a t e m e n t  

of the lav/, d e s c r i b e s  the kind of c o n d u c t  o n  the part 

of one s e e k i n g  r e c o v e r y  f o r  d a m a g e  c a u s e d  b y  n e g l i g e n c e  

w h i c h  r e n d e r s  h i m  subject to the d o c t r i n e  of c o n t r i b u­

tory negli g e n c e .  W h a t  the effect of such c o n d u c t  w i l l  

be is left t o  a f u r t h e r  section, w h i c h  st ates t h e  d o c t i i n e  

in its c l e a r e s t  essence: "Except w h e r e  the d e f e n d a n t  has

the last c.lear chance,  the p l a i n t i f f ' s  c o n t r i b u t o r y  

n e g l i g e n c e  b a r s  r e c o v e r y  a g a i n s t  a  d e f e n d a n t  w h o s e  

n e g l i g e n t  c o n d u c t  w o u l d  o t h e r w i s e  m a k e  h i m  l i a b l e  to 

the p l a i n t i f f  f o r  t he h a r m  s u s t a i n e d  b y  h im." (Rest. 2d 

Torts, § H67 . )  ( I t a l i c s  add ed.)



T h i s  rule, r o o t e d  in the l o n g - s t a n d i n g  p r i n c i p l e

that one s hou ld not r e c o v e r  f r o m  a n o t h e r  f o r  d a m a g e s

b r o u g h t  u p o n  o n e s e l f  (see B a l t i m o r e  &  P.R. Co. v. J o n e s

(1877) 9 5  U.S. 439* 442; B u c k l e y  v. C h a d w i c k  (1955) 45

C a l . 2 d  183, 1 9 2 )j h a s  b e e n  the law of this s t a t e  f r o m

its b e g i n n i n g .  (See Innis v. The S t e a m e r  S e n a t o r  (1851)
1 Cal. 459* 4 6 0 -461; G r i s w o l d  v. S h a r p e  (1852) 2 Cal.

17j 2 3 - 2 4 ;  R i c h m o n d  v. S a c r a m e n t o  V a l l e y  R a i l r o a d  C o m p a n y

(1861) 18 Jal. 351, 3 5 6 - 3 5 8 ;  G a y  v. W i n t e r  (1867) 3 4  Cal.

153, 162-163; N e e d h a m  v. S.F. &  S.J. R. Co. (1869) 3 7

Cal. 4 0 9 s 4 1 7 - 423.) A l t h o u g h  c r i t i c i z e d  a l m o s t  f r o m

the o u t s e t  f o r  t h e  h a r s h n e s s  of its o p e r a t i o n ,  it has
1 ’

w e a t h e r e d  n u m e r o u s  a t t a c k s ,  in b o t h  t h e  l e g i s l a t i v e
2

and the j u d i c i a l  arenas, s e e k i n g  its a m e l i o r a t i o n  or 

repudiation. W e  h a v e  u n d e r t a k e n  a t h o r o u g h  r e e x a m i n a t i o n  

of the mat ter, g i v i n g  p a r t i c u l a r  a t t e n t i o n  t o  t h e  c o m m o n  

law a n d  s t a t u t o r y  s o u rces of th e s u b j e c t  d o c t r i n e  in t h i s  

state. A s  w e  h a v e  i ndicated, th is r e e x a m i n a t i o n  l e a d s  us

1. (See, f o r  e xample, Sen. B i l l  No. 43 (1971 Reg. Sess .); 
Assem. B i l l  No. 69A (1971 Reg. Sess.); Sen. B i l l  No. 132 
(1972 Reg. Sess.); A s sem. Bill No. 102 (1972 Reg. Sess.); 
Sen. B i l l  No. 10 (1973 Reg. Sess.); Sen. B i l l  No. 557 
(1973 Reg. Sess.); Assem. Bill No. 50 (1973 Reg. Sess.); 
Assem. B i l l  No. 8 0 1  (1973 Reg. Sess.); A s s e m .  B i l l  No.
1666 (1973 Reg. Ses s.); Sen. Bill  No. 2 0 2 1  (1974 Reg.
S e s s . ).)

2. See T u c k e r  v. U n i t e d  R a i l r o a d s  (1916) 1 7 1  Cal. 702, 
704-705; S e g o  v. S o u t h e r n  P a c i f i c  Co. (1902) 137 Cal. A05, 
407; S u m m e r s  v. B u r d i c k  (1961) 191 C a l . A p p . 2 d  464, 471; 
llaerdter v. J o h n s o n  (1949) 92 C a l . A p p . 2 d  5 4 7  > 553.
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t o  the c o n c l u s i o n  t h a t  the " all-o r - n o t h i n g "  rule  of c o n t r i b u­

to r y  n e g l i g e n c e  c a n  b e  a n d  ought to be s u p e r s e d e d  by a  rule 

w h i c h  a s s e s s e s  l i a b i l i t y  i n  p r o p o r t i o n  t o  fault.

It is u n n e c e s s a r y  for us to c a t a l o g u e  the e n o r m o u s  

a m o u n t  of c r i t i c a l  c o m m e n t  t h a t  has b e e n  d i r e c t e d  o v e r  the 

y e a r s  a g a i n s t  t h e  " a l l - o r - n o t h i n g "  a p p r o a c h  of t h e  d o c t r i n e  

of c o n t r i b u t o r y  n e g l i g e n c e .  T h e  e s s e n c e  of that c r i t i c i s m  

has b e e n  c o n s t a n t  a n d  clear: t h e  d o c t r i n e  is i n e q u i t a b l e

in its o p e r a t i o n  b e c a u s e  it fa ils to d i s t r i b u t e  r e s p o n s i -

3
b i l i t y  in p r o p o r t i o n  t o  fault. A g a i n s t  this have b e e n

r a i s e d  s e v e r a l  a r g u m e n t s  in j u s t i f i c a t i o n ,  b u t  none
4

h a v e  p r o v e d  e v e n  r e m o t e l y  a d e q u a t e  to t h e  task. T h e  b a s i c

3. D e a n  P r o s s e r  s t a t e s  t h e  k e rnel of c r i t i c a l  c o m m e n t  
i n  t h e s e  terms: "it [the rule] p l a c e s  u p o n  one p a r t y
the e n t i r e  b u r d e n  of a  loss for w h i c h  t w o  are, by 
h y p o t h e s i s ,  r e s p o n s i b l e . "  (Prosser, T o r t s  (4th ed.
1971) § 67 , p. 433.) H a r p e r  a n d  J a m e s  e x p r e s s  the same 
b a s i c  idea: " [ T ] h e r e  is n o  j u s t i f i c a t i o n  —  in e i t h e r
p o l i c y  o r  d o c t r i n e  —  f o r  the rule of c o n t r i b u t o r y  
n e g l i g e n c e ,  e x c e p t  f o r  the f e e l i n g  that if one m a n
is to be h e l d  l i a b l e  b e c a u s e  of his fault, t h e n  the 
f a u l t  of him w h o  seeks to e n f o r c e  t h a t  l i a b i l i t y  s h o u l d  
a l s o  be c o n s i d e r e d .  B u t  t h i s  n o t i o n  does not r e q u i r e  
the a l l - o r - n o t h i n g  rule, w h i c h  w o u l d  e x o n e r a t e  a  very 
n e g l i g e n t  d e f e n d a n t  f o r  e v e n  the slight f a u l t  of his 
victim. T h e  l o g i c a l  c o r o l l a r y  of the fault p r i n c i p l e  
w o u l d  be a rule of c o m p a r a t i v e  o r  p r o p o r t i o n a l  n e g l i­
gence, n o t  the p r e s e n t  rule." (2 H a r p e r  &  James, The 
L a w  of T o r t s  (1956) § 22.3, p. 1207.)

4. D e a n  Prosser, in a 1 9 5 3  law r eview  a r t i c l e  on the s u b­
ject w h i c h  s t ill e n j o y s  c o n s i d e r a b l e  Influence, 
a d d r e s s e d  h i m s e l f  to t h e  c o m m o n l y  a d v a n c e d  j u s t i f i c a t o r y  
a r g u m e n t s  in t h e  f o l l o w i n g  terms: " T her e has b e e n  m u c h  
s p e c u l a t i o n  as to w h y  the rule thus d e c l a r e d  f o u n d  s u c h  
r e a d y  a c c e p t a n c e  i n  l a t e r  d e c i s i o n s ,  b o t h  in E n g l a n d  a n d  
i n  the U n i t e d  States. T h e  e x p l a n a t i o n s  g i v e n  b y  the 
co u r t s  t h e m s e l v e s  n e v e r  h a v e  c a r r i e d  m u c h  conviction.
Mo s t  of t h e  d e c i s i o n s  h a v e  t a l k e d  a b o u t  'proximate cause,'

(Fn. c o n t i n u e d )
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o b j e c t i o n  to the d o c t t i n e  —  g r o u n d e d  in the p r i m a l  c o n c e p t  that 

in a s y s t e m  i n  w h i c h  l i a b i l i t y  is b a s e d  o n  fault, the extent 

of fault s hould g o v e r n  the e x t e n t  of l i a b i l i t y  —  r e m a i n s  

i r r e s i s t i b l e  t o  r e a s o n  a n d  all i n t e l l i g e n t  n o t i o n s  of fairness.

saying  that t h e  p l a i n t i f f ' s  n e g l i g e n c e  is a n  i n t e r v e n­
ing, i n s u l a t i n g  c a u s e  b e t w e e n  the d e f e n d a n t ' s  n e g l i g e n c e  
a n d  the injury. B u t  t h i s  c a n n o t  be s u p p o r t e d  u n l e s s  a 
m e a n i n g  is a s s i g n e d  to p r o x i m a t e  cause w h i c h  is f o u n d  
n o w h e r e  else. If two  a u t o m o b i l e s  c o l l i d e  a n d  i njure 
a  bysta n d e r ,  the n e g l i g e n c e  of one d r i v e r  is not h e l d  
to  b e  a s u p e r s e d i n g  cause w h i c h  relieves the o t h e r  of 
liabil ity; a n d  t h e r e  is no v i s i b l e  r e a s o n  f o r  a n y  d i f f e r­
ent c o n c l u s i o n  w h e n  t he a c t i o n  is b y  one d r i v e r  a g a i n s t  
the other. It has b e e n  said t h a t  'she d e f e n s e  has a 
p enal basis, a n d  is i n t e n d e d  to p u n i s h  the p l a i n t i f f  
f o r  his o w n  m i s c o n d u c t ;  or that the court w i l l  -not a i d  
one w h o  is h i m s e l f  at fault, a n d  he m u s t  c o m e  into court 
w i t h  c l e a n  hands. But this is no e x p l a n a t i o n  of the 
m a n y  cases, p a r t i c u l a r l y  t h o s e  of the last c l e a r  chance, 
in w h i c h  a p l a i n t i f f  c l e a r l y  at f a u l t  is p e r m i t t e d  to 
recover. It has b e e n  said t h a t  the rule is i n t e n d e d  ■ 
to d i s c o u r a g e  a c c i d e n t s ,  b y  d e n y i n g  r e c overy to those 
w h o  fail to u s e  p r o p e r  care for t h e i r  o wn safety; but 
the a s s u m p t i o n  t h a t  the s p e e d i n g  m o t o r i s t  is, or should 
be, m e d i t a t i n g  on the p o s s i b l e  f a i l u r e  of a l a w s u i t  f o r  
his p o s s i b l e  i n j u r i e s  lacks all reality, a n d  it is q u i t e  
as r e a s o n a b l e  to say t h a t  the rule p r o m o t e s  a c c i d e n t s  
b y  e n c o u r a g i n g  the n e g l i g e n t  de fendant. P r o b a b l y  the 
true e x p l a n a t i o n  lies m e r e l y  in the h i g h l y  i n d i v i d u a l i s t i c  
a t t i t u d e  of the c o m m o n  lav: of t h e  early n i n e t e e n t h  century. 
T h e  p e r i o d  of d e v e l o p m e n t  of c o n t r i b u t o r y  n e g l i g e n c e  w as 
that of the i n d u s t r i a l  revolutio n, a n d  t here is r e a s o n  
to t h i n k  that the c o u r t s  f o u n d  in this defense , a l o n g  
w i t h  the c o n cepts of duty and p r o x i m a t e  cause, a c o n v e n­
ient i n s t r u m e n t  of c o n t r o l  o v e r  the jury, by w h i c h  t h e  
l i a b i l i t i e s  of r a p i d l y  g r o w i n g  i n d u s t r y  w e r e  c u r b e d  a n d  
kept w i t h i n  b o u nds." (Prosser, C o m p a r a t i v e  N e g l i g e n c e
(1953) 4l C a l.L.Rev. 1, 3-^j f n s . omitted. K q r  a m o r e  
e x t e n s i v e  c o n s i d e r a t i o n  of the same subject, see 2 H a r p e r  &  
James, supra, § 22.2, pp. 1199-1207.)

T o  be d i s t i n g u i s h e d  f r o m  a r g u m e n t s  r a i s e d  in j u s t i­
f i c a t i o n  of the "all or n o t hing" rule are practical, 
c o n s i d e r a t i o n s  w h i c h  have been said to c o u n s e l  a g a i n s t  
the a d o p t i o n  of a  f a i r e r  and more logical a l t e r n a t i v e .
T h e  l a t t e r  c o n s i d e r a t i o n s  w i l l  be d i s c u s s e d  in a s u b s e­
quent p o rtion of this opinion.



F u r t h e r m o r e ,  p r a c t i c a l  e x p e r i e n c e  w i t h  the 

a p p l i c a t i o n  b y  J u r i e s  of the d o c t r i n e  of c o n t r i b u t o r y  

n e g l i g e n c e  has  a d d e d  its w e i g h t  t o  a n a l y s e s  of its 

i n h e r e n t  s h o r t c o m i n g s :  " E v e r y  t r i a l  l a w y e r  is w e l l

a w a r e  t h a t  j u r i e s  o f t e n  d o  in fac t a l l o w  r e c o v e r y  in 

c a s e s  of c o n t r i b u t o r y  n e g l i g e n c e ,  a n d  tha t .the c o m p r o m i s e  

in the j u r y  r o o m  d o e s  r e s u l t  in some d i m i n u t i o n  of t h e  

d a m a g e s  b e c a u s e  of t h e  p l a i n t i f f’s fault. B u t  the 

p r o c e s s  is a t  b e s t  a  h a p h a z a r d  a nd m o s t  u n s a t i s f a c t o r y  

o ne." (Prosser, C o m p a r a t i v e  N e g l i g e n c e , s u p r a , p. 4; 

fn. o m i t ted.) (See a l s o  Prosser, Torts, s u p r a , § 67, 

pp. 436-4-37; C o m m e n t s  of M a l o n e  a n d  W a d e  in C o m m e n t s  on 

M a k i  v. F r e l k  - C o m p a r a t i v e  v. C o n t r i b u t o r y  N e g l i g e n c e :

S h o u l d  t h e  C o u r t  or L e g i s l a t u r e  D e c i d e ? (1968) 2 1  V a n d . L . R e v .  

889, at pp. 9 3 ^ j 9^3; Ulman, A  J u d g e  T a k e s  the Stand 

(3-933) pp. 30-34; cf. C o m m e n t  of K a l v e n ,  21 V a n d . L . R e v .

889., 9 0 1 - 9 0 4 . )  It is m a n i f e s t  that this sta te of 

a f f airs, v i ewed f r o m  the s t a n d p o i n t  of the h e a l t h  and 

v i t a l i t y  of the l e g a l  process, can only d e t r a c t  from 

p ublic c o n f i d e n c e  in t h e  a b i l i t y  of lav; a n d  legal 

i n s t i t u t i o n s  to a s s i g n  l i a b i l i t y  on a just a n d  c o n­

sistent basis. (See Keeto n, C r e a t i v e  C o n t i n u i t y  in the 

Lav; of T o r t s  (1962) 75 Harv.L.Rev. 463, 505; C o m m e n t  of 

K e e t o n  in C o m m e n t s  on M a k i  v. F relk, supra, 21 V a n d . L . R e v .



889, at p. 916 i N o t e  (1974) 2 1  U . C . L . A . L . R e v .  1566, 1 5 9 6 - 1 5 9 7 . )

It is in view of t h e s e  t h e o r e t i c a l  a n d  p r a c t i c a l
6

c o n s i d e r a t i o n s  that to this da te 25 states,

5- P r o f e s s o r  K e e t o n  states the m a t t e r  as f o l l o w s  in his 
V a n d e r b i l t  L a w  R e v i e w  comment: "in r e l a t i o n  to c o n t r i­
b u t o r y  neg lig e n c e ,  as e l s e w h e r e  in t h e  law, u n c e r t a i n t y  
a n d  l a c k  of e v e n h a n d e d n e s s  a r e  p r o d u c e d  b y  c a s u i s t i c  
d i s t i n c t i o n s .  This has happened, f o r  example, in d o c t r i n e s  
of  last c l e a r  c h a n c e  a n d  in d i s t i n c t i o n s  b e t w e e n  w h a t  is 
en o u g h  to s u s t a i n  a f i n d i n g  of p r i m a r y  n e g l i g e n c e  and 
w h a t  m o r e  is r e q u i r e d  t o  s u s t a i n  a f i n d i n g  of c o n t r i b u t o r y  
negli g e n c e .  P e r h a p s  e v e n  m o r e  s i g n i f i c a n t ,  h o w eve r, is 
t h e  c a s u i s t r y  of t o l e r a t i n g  b l a t a n t  j u r y  d e p a r t u r e  f r o m  
e v e n h a n d e d  a p p l i c a t i o n  o f  the l e g a l  rules of n e g l i g e n c e  
an d  contributors'- n e g l i g e n c e ,  w i t h  the c o n s e q u e n c e  that 
a k i n d  of r o u g h  a p p o r t i o n m e n t  of d a m a g e s  occurs, b u t  in 
u n p o l i c e d ,  irregular, a n d  u n r e a s o n a b l y  d i s c r i m i n a t o r y  
f a s hion. M o r e o v e r ,  the e x i s t e n c e  of this p r a c t i c e  s h arply 
r e d u c e s  the true scope of the s u b s t a n t i v e  c h a n g e  e f f e c t e d  
b y  o p e n l y  a d o p t i n g  c o m p a r a t i v e  n e g l i g e n c e .  [1f] Thus, 
stabilit y, p r e d i c t a b i l i t y ,  and e v e n h a n d e d n e s s  a re b e t t e r  
s e rve d b y  the c h a n g e  to c o m p a r a t i v e  n e g l i g e n c e  t h a n  by 
a d h e r i n g  in t h e o r y  to a law that c o n t r i b u t o r y  f a u l t  bars 
w h e n  this rul e has c e a s e d  to be the law i n  p r a c t i c e . "
(21 V a n d . L . R e v .  at p. 916.)

A c o n t r a r y  c o n c l u s i o n  is d r a w n  in a n  a r t i c l e  by 
L ewis F. P o w e l l ,  Jr., n o w  a n  A s s o c i a t e  J u s t i c e  of the 
U n i t e d  S t a t e s  S u p r e m e  Court. B e c a u s e  a  l o o s e  f o r m  of 
c o m p a r a t i v e  n e g l i g e n c e  is a l r e a d y  a p p l i e d  in p r a c t i c e  
by i n d e p e n d e n t  A m e r i c a n  juries, J u s t i c e  P o w e l l  argues, 
the " a l l - o r - n o t h i n g "  rule of c o n t r i b u t o r y  n e g l i g e n c e  
ought t o  be r e t a i n e d  as a c h e c k  on the j u r y ' s  t e n d e n c y  
to f a v o r  the p lainti ff. (Powell, C o n t r i b u t o r y  Neg lig e n c e :
A N e c e s s a r y  C h e c k  o n  the A m e r i c a n  J u r y  (1957) 43 A.B.7T7 
J. 1005.)

6. A r k a n s a s ,  Colorad o, C onnec t i c u t ,  G e o rgia, Hawaii, Idaho, 
Maine, M a s s a c h u s e t t s ,  M i n n e s o t a ,  M i s s i s s i p p i ,  Nebrask a, 
Nevada, New H ampsh i r e ,  N e w  Jersey, N o r t h  D a k o t a ,  Oklahoma, 
Oregon, R h o d e  Island, S o u t h  Dakota, T exas, Utah, Ve rmont, 
W a s h i n g t o n ,  W i s c o n s i n ,  W y o m i n g .  (Schwartz, C o m p a r a t i v e  
N e g l i g e n c e  (1974), A p p e n d i x  A, pp. 367-369.)

In the f e d e r a l  sphere, c o m p a r a t i v e  n e g l i g e n c e  of 
the "pure" t y p e  (see i n f r a ) has b e e n  t h e  r u l e  since 1908 
in cases a r i s i n g  u n d e r  t h e  F e d e r a l  Emplo y e r s '  L i a b i l i t y  A c t  
(see 45 U.S.C. § 53) a n d  since 1920 in c ases a r i s i n g  u n d e r  
the J o n e s  A c t  (see 4 6  U.S.C. § 688) a n d  the D e a t h  on the 
H i g h  Seas A c t  (see 46 U.S.C. § 765),



h a v e  a b r o g a t e d  the "all o r  n o t h i n g "  rule of c o n t r i b u t o r y  

n e g l i g e n c e  a n d  h a v e  e n a c t e d  in its p l a c e  g e n e r a l  a p p o r­

ti o n m e n t  s t a t u t e s  c a l c u l a t e d  in one m a n n e r  or a n o t h e r  

to  a s s e s s  l i a b i l i t y  in p r o p o r t i o n  to fault, In 1973 

t h e s e  s t ates w e r e  j o i n e d  b y  F l o r i d a ,  w h i c h  e f f e c t e d  

t h e  same r e s u l t  b y  j u d i c i a l  deci sion, ( H o f f m a n  v.

J o n e s  (1973) 2 8 0  S o . 2 d  431») W e  are l i k e w i s e  p e r s u a d e d  

t h a t  logic, p r a c t i c a l  experi e n c e ,  a n d  f u n d a m e n t a l  

j u s t i c e  c o u n s e l  a g a i n s t  the r e t e n t i o n  of the d o c t r i n e  

r e n d e r i n g  c o n t r i b u t o r y  n e g l i g e n c e  a c o m p l e t e  b a r  to 

r e c o v e r y  —  a n d  t h a t  it s hould b e  r e p l a c e d  in this 

state b y  a  s y s t e m  u n d e r  w h i c h  l i a b i l i t y  f o r  d amage  w i l l  

be b o r n e  b y  t h o s e  w h o s e  n e g l i g e n c e  c a u s e d  it in direct 

p r o p o r t i o n  to the e x t e n t  of t h e i r  c ausal r e s p o n s i b i l i t y .

T h e  f o r e g o i n g  co nclu s i o n ,  however,  c l e a r l y  

t a k e s  us only p a r t  o f  the way. It is s t r e n u o u s l y  a n d  

a b l y  u r g e d  b y  d e f e n d a n t s  and two of the a m i c i  curii e 

that w h a t e v e r  o u r  views o n  t h e  r e l a t i v e  m e r i t s  of 

c o n t r i b u t o r y  a n d  c o m p a r a t i v e  n e g l i g e n c e ,  w e  are p r e­

clu d e d  f r o m  m a k i n g  t hose views the law of the state 

b y  j u d i c i a l  d e c i sion. M o r e o v e r ,  it is contended, 

e v e n  if w e  are not so preclu d e d ,  t h e r e  exist c o n s i d e r a­

tions of a p r a c t i c a l  n a t u r e  w h i c h  should d i s s u a d e  us 

f r o m  e m b a r k i n g  u p o n  the c o u r s e  w h i c h  w e  h a v e  indicated. 

W e  p r o c e e d  to t a k e  up t hese t w o  o b j e c t i o n s  in order.



I I

It is u r g e d  that a n y  c h a n g e  i n  t h e  law of c o n­

tr i b u t o r y  n e g l i g e n c e  m u s t  b e  m a d e  b y  t h e  L e g i s l a t u r e ,  not 

by this court. A l t h o u g h  t h e  d o c t r i n e  of c o n t r i b u t o r y  

n e g l i g e n c e  is of j u d i c i a l  o r i g i n  —  its g e n e s i s  b e i n g  

t r a d i t i o n a l l y  a t t r i b u t e d  t o  the o p i n i o n  of L o r d  E l l e n b o r o u g h  

in B u t t e r f i e l d  v. F o r r e s t e r  (K.B. 1809) 103 Eng. Rep.

7
926 —  t h e  e n a c t m e n t  of s e c t i o n  171*1 of the Civ il C o d e  

in 1872 c o d i f i e d  the d o c t r i n e  a s  it stood a t  that date 

and, the a r g u m e n t  co ntinues, r e n d e r e d  it i n v u l n e r a b l e  to 

a t t a c k  in the c ourts e x c e p t  on c o n s t i t u t i o n a l  grounds. 

S u b s e q u e n t  cases of t h i s  court, it is p o i n t e d  out, have 

u n a n i m o u s l y  a f f i r m e d  t h a t  -- b a r r i n g  the a p p e a r a n c e  of 

some c o n s t i t u t i o n a l  i n f i r m i t y  the " a l l - o r - n o t h i n g "  

rule is the law of this state and shall r e m a i n  so until 

the L e g i s l a t u r e  d i r e c t s  o therwise. The f u n d a m e n t a l  

c o n s t i t u t i o n a l  d o c t r i n e  of s e p a r a t i o n  of powers, the 

a r g u m e n t  conclud es, r e q u i r e s  j u d i c i a l  a b s t e n t i o n .

7 . S e c t i o n  171^1 of the Civil Co de has n e v e r  b e e n  a m e n d e d .
It p r o v i d e s  as follows: " E v e r y o n e  is r e s p o n s i b l e ,  not
o n l y  f o r  the r esu lt of his w i l l f u l  acts, but a l s o  for 
a n  i n j u r y  o c c a s i o n e d  to a n o t h e r  by his w a n t  of o r d i n a r y  
care or skill in the m a n a g e m e n t  of his p r o p e r t y  or person, 
ex c e p t  so far as the l a t t e r  has, w i l l f u l l y  o r  b y  wattt of 
o r d i n a r y care^ b r o u g h t  the i n j u r y  u p o n  hlmse.il'"! T h e  e x t e n t  
ofr~TTubiliiy' in s u c h  c ases is d e f i n e d  b y  the T i t l e  on 
C o m p e n s a t o r y  R e l i e f . "  (Italics added.)
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W e  a r e  f u r t h e r  u r g e d  to o b s e r v e  that a  b a s i c  

d i s t i n c t i o n  exists  b e t w e e n  t h e  s i t u a t i o n  o b t a i n i n g  in 

F l o r i d a  p r i o r  to t h e  d e c i s i o n  of t h a t  s t a t e ' s  S u p r e m e  

C o u r t  a b r o g a t i n g  t h e  d o c t r i n e  ( H o f f m a n  v.

Jones, s u p r a , 2 8 0  S o . 2 d  431), a n d  the s i t u a t i o n  now 

c o n f r o n t i n g  t h i s  court. T here, to b e  sure, the  Florida, 

c o u r t  w a s  a l s o  f a c e d  w i t h  a. statute, a n d  t h e  d i s s e n t­

ing j u s t i c e  c o n s i d e r e d  t h a t  f a c t  s u f f i c i e n t  to bar 

j u d i c i a l  c h a n g e  of t h e  rule. T h e  s t a t u t e  t h e r e  in 

q u e s t i o n ,  h o w e v e r ,  m e r e l y  d e c l a r e d  t h a t  th e g e n e r a l  

E n g l i s h  c o m m o n  a n d  s t a t u t e  law in e f f e c t  on J u l y  4,

1776, w a s  t o  be in f o r c e  in F l o r i d a  e x c e p t  to the 

e x ten t it w a s  i n c o n s i s t e n t  w i t h  f e d e r a l  c o n s t i t u t i o n a l  

a n d  s t a t u t o r y  law a n d  a c t s  of the state L e g i s l a t u r e .

(Fla. Stat., § 2. 0 1 ,  F . S . A . )  T h e  m a j o r i t y  simply 

c o n c l u d e d  t h a t  t h e r e  w a s  no c l e a r - c u t  c o m m o n  law rule 

of c o n t r i b u t o r y  n e g l i g e n c e  p r i o r  t o  the 1809 B u t t e r f i e l d  
d e c i s i o n  ( B u t t e r f i e l d  v. F o r r e s t e r ,  s u p r a , 103 Eng.

Rep. 926), a n d  that t h e r e f o r e  that rule w a s  not made
8

a  p a r t  of F l o r i d a  law b y  the statute. (280 So.2 d  at

8 . It s h o u l d  b e  o b s e r v e d  that the F l o r i d a  court h e l d  
a l t e r n a t i v e l y  that e v e n  if c o n t r i b u t o r y  n e g l i g e n c e  w a s  
r e c o g n i z e d  by t he c o m m o n  law p r i o r  to the day of A m e r x c a n  
i n d e p e n d e n c e  , cind t h e r e f o r e  w a s  m a d e  a part of F l o r i d a  
law by t h e  statute, it r e m a i n e d  s u b j e c t  to j u d i c i a l  
o v e r r u l i n g  b e c a u s e  of its c o m m o n  law origin. (280 S o . 2d 
at pp. 4 3 5 - 4 3 6 . )



pp. 4 3 4 - 4 3 5 . )  I n  the i n s t a n t  case, d e f e n d a n t s  a n d  

the a m i c i  c u r i a e  w h o  s u p p o r t  t h e m  p o i n t  out, the 

s i t u a t i o n  is q u i t e  d i f f e r e n t :  h e r e  the L e g i s l a t u r e

h a s  s p e c i f i c a l l y  e n a c t e d  the r u l e  of c o n t r i b u t o r y  

n e g l i g e n c e  as the law of this  state. In t h e s e  c i r­

cu m s t a n c e s ,  it is u rged, t h e  d o c t r i n e  o f  s e p a r a t i o n  

of p o w e r s  r e q u i r e s  t h a t  a n y  c h a n g e  m u s t  c o m e  f r o m  

the L e g i s l a t u r e .

W e  h a v e  c o n c l u d e d  that the f o r e g o i n g  a r g u­

ment, in spite of its s u p e r f i c i a l  a p peal, is f u n d a­

m e n t a l l y  m i s g u i d e d .  A s  w e  p r o c e e d  to p o i n t  out a n d  

e l a b o r a t e  below, it w a s  not the i n t e n t i o n  of the 

L e g i s l a t u r e  i n  e n a c t i n g  s e c t i o n  1714 of t h e  C i v i l  

Code, as w e l l  as o t h e r  secti ons of that code d e c l a r a­

tive of the c o m m o n  law, to i n s u l a t e  the m a t t e r s  t h e r e i n  

e x p r e s s e d  f r o m  f u r t h e r  j u d icial d evel o p m e n t ;  r a t h e r  

it w a s  the i n t e n t i o n  of the L e g i s l a t u r e  t o  a n n o u n c e  

a n d  f o r m u l a t e  e x i s t i n g  c o m m o n  law p r i n c i p l e s  and 

d e f i n i t i o n s  f o r  p u r p o s e s  of o r d e r l y  and c o n c i s e  p r e­

se n t a t i o n  a n d  w i t h  a d i s t i n c t  view t o w a r d  c o n t i n u i n g  

j u d i c i a l  e v o l u t i o n .

B e f o r e  t u r n i n g  o u r  a t t e n t i o n  t o  s e c t i o n  1714  

i t s e l f  w e  m a k e  some o b s e r v a t i o n s  c o n c e r n i n g  the 1872 
C i v i l  Code as a w h o l e .  P r o f e s s o r  A r v o  V a n  A l s t y n e ,  in
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an e x c e l l e n t  a n d  i n s t i n c t i v e  article- e n t i t l e d  T h e  

C a l i f o r n i a  C i v i l  Code w h i c h  a p p e a r s  as t h e  i n t r o­

du c t o r y  c o m m e n t a r y  t o  W e s t ' s  A n n o t a t e d  C i v i l  Code

(1954), has c a r e f u l l y  a n d  a u t h o r i t a t i v e l y  t r a c e d  

the h i s t o r y  a n d  e x a m i n e d  t h e  d e v e l o p m e n t  of this, 

the f i r s t  c o d e  of s u b s t a n t i v e  law to be a d o p t e d  i n  

this state. B a s e d  u p o n  t h e  i l l - f a t e d  d r a f t  C i v i l  

Co d e  p r e p a r e d  u n d e r  the d i r e c t i o n  a n d  t h r o u g h  the 

e f f o r t  of D a v i d  D u d l e y  F i e l d  f o r  a d o p t i o n  in the 

state of New York, the C a l i f o r n i a  code f o u n d  a c c e p t­

an c e  f o r  r e a s o n s  l a r g e l y  r e l a t e d  to the t e m p e r a m e n t  

a n d  n e e d s  of a n  e m e r g i n g  f r o n t i e r  society, "in t h e  

y o u n g  a n d  g r o w i n g  c o m m o n w e a l t h  o f  C a l i f o r n i a ,  the 

b a s i c a l l y  p r a c t i c a l  views of F i e l d  c o m m a n d e d  w i d e r  

a c c e p t a n c e  t h a n  t h e  m o r e  t h e o r e t i c  a n d  p h i l o s o p h i c  

a r g u m e n t s  of t h e  j u r i s t s  of t he h i s toric school.

In 1872, the a d v a n t a g e s  of c o d i f i c a t i o n  of the 

u n w r i t t e n  law, as w e l l  as of a s y s t e m a t i c  r e v i s i o n  

of s t a t u t e  law, l oomed large, since that law, d r a w i n g  

h e a v i l y  u p o n  the j u d i c i a l  t r a d i t i o n s  of t h e  o l d e r  

s t a t e s  of the Union, w a s  still in a f o r m a t i v e  stage.

T h e  p o s s i b i l i t y  of w i d e l y  d i s p e r s e d  p o p u l a r  k n o w l e d g e  

of b a s i c  legal c o n c e p t s  c o m p o r t e d  w e l l  w i t h  the i n d i­

vi d u a l i s t i c  a t t i t u d e s  of the early W e s t . "  (Van A l s t y n e ,  

s u p r a , p. 6.)
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However, the e x treme c o n c i s e n e s s  a n d  b r e v i t y  

of e x p r e s s i o n  w h i c h  wa s  c h a r a c t e r i s t i c  of t h e  1372 code, 

a l t h o u g h  s a l utary  f r o m  t h e  p o i n t  of view o f  p o p u l a r  

a c c e s s  to b a s i c  legal concepts, e a r l y  led to u n c e r t a i n t y  

a n d  d i s p u t e  as to w h e t h e r  it s hould b e  r e g a r d e d  as the 

e x c l u s i v e  or p r i m a r y  source of t h e  l a w  of p r i v a t e  rights. 

D u e  l a r g e l y  to the i n f l u e n c e  of a  series o f  a r t i c l e s  o n  

t h e  s u bject b y  P r o f e s s o r  J o h n  N o r t o n  Pomer oy, this p r o b­

l e m  of i n t e r p r e t a t i o n  w a s  s o o n  resolve d, a n d  b y  1920 
this c o u r t  w a s  able to state w i t h  c onfi d e n c e :  "The

C i v i l  Code w a s  not d e s i g n e d  to e m b o d y  the w h o l e  lav/ 

of p r i vate a n d  civil relations, rights, a n d  dutiesj 

it is i n c o m p l e t e  a n d  pa rtial; arid exce pt i n  thos e 

i n s t a n c e s  w h e r e  its langu age c l e a r l y  a n d  u n e q u i v o c a l l y  

d i s c l o s e s  a n  i n t e n t i o n  to d epart from, alter, o r  

a b r o g a t e  t h e  c o m m o n - l a w  r u l e  c o n c e r n i n g  a p a r t i c u l a r  

s u b j e c t  matter,  a s e c t i o n  of the c ode p u r p o r t i n g  to 

e m b o d y  such d o c t r i n e  or rule w i l l  be c o n s t r u e d  in li ght 

of c o m m o n - l a w  d e c i s i o n s  o n  the same s u b j ect." (Estate 

of E l i z a l d e  (1920) 132 Cal. 42?, 433; see a l s o  V a n  

A l s t y n e ,  s u p r a , pp. 2 9 -35.)

I n  addition, the code i t s e l f  p r o v i d e s  e x p l i c i t  

g u i d a n c e  as to how such c o n s t r u c t i o n  shal l proceed. "The 

r u l e  of the c ommon law, than s t a t u t e s  in d e r o g a t i o n  t h e r e o f
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a r e  t o  be s t r i c t l y  c b n s t r u e d ,  h as no a p p l i c a t i o n  to 

t h i s  Code. T h e  C o d e  e s t a b l i s h e s  the law of this 

S t a t e  r e s p e c t i n g  t h e  s u b j e c t s  to w h i c h  it relates, 

a n d  its provisions a r e  to be l i b e r a l l y  c o n s t r u e d  

w i t h  a  view to e f f e c t  its o b j e c t s  a n d  to p r o m o t e  

j u s t i c e . "  (Civ. C o d e  (1872) § 4.) Also, "[t]he 

p r o v i s i o n s  of this Code, so f a r ' a s  th ey a r e  s u b s t a n­

t i a l l y  t h e  same as e x i s t i n g  s t a t u t e s  o r  t h e  c o m m o n  

law, m u s t  be c o n s t r u e d  as c o n t i n u a t i o n s  thereof, a n d  

n o t  as n e w  e n a c t m e n t s . "  (Civ. C o d e  (1872) § 5; 

i t a l i c s  a d d e d . )  T h e  e ffect of t h e s e  s e c tions w a s  

e a r l y  e x p r e s s e d  b y  us in In re J e s s u p  (1889) 8l Cal. 
408, 4.19, i n  t h e  f o l l o w i n g  terms: " [ E ] v e n  as to the

code, ’li b e r a l  c o n s t r u c t i o n '  does not m e a n  e n l a r g e­

me n t  o r  r e s t r i c t i o n  of a p l a i n  p r o v i s i o n  of a w r i t t e n  

law. If a p r o v i s i o n  of the code is p l a i n  and u n a m b i­

guous, it is t h e  d u t y  of the court to e n f o r c e  it as 

it is w r i t t e n .  If it is a m b i g u o u s  or doubtful, or 

s u s c e p t i b l e  of d i f f e r e n t  c o n s t r u c t i o n s  or i n t e r p r e­

ta t i o n s ,  t h e n  such l i b e r a l i t y  of c o n s t r u c t i o n  is to 

b e  i n d u l g e d  in as, w i t h i n  the f a i r  i n t e r p r e t a t i o n  of 

i ts l a n g u a g e ,  w i l l  e f f e c t  its a p p a r e n t  object a n d  

p r o m o t e  j u s t i c e . "  (See a l s o  B a x t e r  v. S h a n l e y - F u r n e s s  

Co. (1924) 193 Cal. 5538, 560; see g e n e r a l l y  4|3 Cal. 

J u r.2d, S t a t u t e s ,  § 162, pp. 663-667.)
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T h e  f o r e g o i n g  view of t h e  char ac t e r ,  f u n c­

tion, a n d  p r o p e r  m o d e  of i n t e r p r e t a t i o n  of t h e  Civil 

C o d e  h a s  i m b u e d  it w i t h  a d m i r a b l e  f l e x i b i l i t y  f r o m  

the s t a n d p o i n t  o f  a d a p t a t i o n  to c h a n g i n g  c i r c u m s t a n c e s  

a n d  conditions. A s  P r o f e s s o r  V a n  A l s t y n e  s t ates  the 

m a tte r: "[The code's] inc omp l e t e n e s s ,  b o t h  in sc ope a n d

in detail[,] h a v e  p r o v i d e d  a m p l e  r o o m  f o r  j u d i c i a l  

d e v e l o p m e n t  of i m p o r t a n t  new s y s t e m s  of rules, f r e­

qu e n t l y  built u p o n  Code f o u n d a t i o n s .  I n  the field 

of torts, in particular, w h i c h  the C i v i l  C o d e  t o u c h e s  

u p o n  only b r i e f l y  a n d  s p o radica lly, the c o u r t s  have 

b e e n  f r e e  f r o m  Code r e s t r a i n t  in e v o l v i n g  the d e t a i l s  

of such c u r r e n t l y  vital rules as t h o s e  p e r t a i n i n g  to 

last c l e a r  chance, t h e  right of p r i vacy, res ipsa 

loq u i t u r , u n f a i r  competition, a n d  the '.impact rule' 

in p e r s o n a l  i n j u r y  cases . . . .  [If] I n  short, the 

C i v i l  Co de has not, as its c r i t i c s  had p r e d i c t e d ,  

r e s t r i c t e d  the o r d e r l y  d e v e l o p m e n t  of t h e  law in its 

m o s t  r a p i d l y  c h a n g i n g  ar eas a l o n g  t r a d i t i o n a l  pattern s. 

T h a t  this is true is u n d o u b t e d l y  due . in l ar ge m e a s u r e  

to the g e n e r a l i t y  of Code t r e a t m e n t  of its s u bjec t 

matter, stress b e i n g  p l a c e d  u p o n  b asic p r i n c i p l e s  

r a t h e r  than a  large a r r a y  of n a r r o w l y  d r a w n  rules.

I n  addition, the a c c e p t a n c e  of P r o f e s s o r  P o m e r o y ' s



c o n c e p t  of t h e  C i v i l  Cod e as a c o n t i n u a t i o n  of the 

c o m m o n  lav/ c r e a t e d  a n  a t m o s p h e r e  in w h i c h  C o d e  i n t e r­

pretation. c o u l d  m o r e  ea sily p a r t a k e  of c o m m o n  lav; 

e l a s t i c i t y . "  (Van A l s t y n e ,  s u p r a , pp. 3 6 - 3 7 - )

It is w i t h  t h e s e  g e n e r a l  p r e c e p t s  in m i n d  

t h a t  w e  t u r n  to a specific c o n s i d e r a t i o n  of s e c t i o n  

1714. T h a t  section, w h i c h  w e  h a v e  a l r e a d y  q u o t e d  

in f u l l  (fn. 7, a n t e ) , p r o v i d e s  in r e l e v a n t  part as 

follow s: " E v e r y o n e  is respon sible, not o n l y  f o r  the

r e s u l t  of his w i l l f u l  acts, b u t  a l s o  f o r  a n  i n j u r y  

o c c a s i o n e d  t o  a n o t h e r  b y  his w a n t  of o r d i n a r y  care 

or s k i l l  in the m a n a g e m e n t  of his p r o p e r t y  o r  person, 

e xcept so f a r  as the l a t t e r  has, w i l l f u l l y  o r  b y  w a n t  

of o r d i n a r y  care, b r o u g h t  the I n j u r y  u p o n  h i m s e l f ." 

(Italics a d d e d . )

T h e  p r e s e n t - d a y  r e a d e r  of the f o r e g o i n g  

l a n g u a g e  is i m m e d i a t e l y  s t r u c k  b y  the f a c t  that it 

seems to p r o v i d e  in s p e cific t e r m s  f o r  a rule of 

c o m p a r a t i v e  r a t h e r  t h a n  c o n t r i b u t o r y  n e g l i g e n c e  -- 

i.e., f o r  a rule w h e r e b y  p l a i n t i f f ' s  r e c o v e r y  is to 

be d i m i n i s h e d  to the e xte nt that his o w n  a c t i o n s  

h a v e  b e e n  r e s p o n s i b l e  f o r  his injuries. T h e  use of 

the c o m p o u n d  c o n j u n c t i o n  " e xcept so f a r  as" - r a t h e r  

t h a n  some o t h e r  c o n j u n c t i o n  s e t t i n g  up a  w h o l l y



d i s q u a l i f y i n g  c o n d i t i o n  —  c l e a r l y  seems t o  i n d i c a t e  

a n  I n t e n t i o n  o n  the p a r t  of the L e g i s l a t u r e  to a d o p t  

a s y s t e m  o t h e r  t h a n  one ■wherein c o n t r i b u t o r y  f a u l t  

o n  t h e  p a r t  of the p l a i n t i f f  w o u l d  o p e r a t e  t o  b a r

9
r ecovery. T h u s  it c o u l d  be a r g u e d  —  a s  i n d e e d  it 

h a s  b e e n  a r g u e d  w i t h  g r e a t  v i g o r  b y  p l a i n t i f f  a n d  

t h e  a m i c i  c u r i a e  w h o  s u pp ort h e r  p o s i t i o n  —  that no 

c h a n g e  in the law is n e c e s s a r y  in this c a s e  at all. 

R a t h e r ,  it is a s s e rted, all that is h e r e  r e q u i r e d  is 

a  r e c o g n i t i o n  b y  t h i s  c o u r t  t h a t  s e c t i o n  1 7 1 4  a n n o u n c e d  

a  rule of c o m p a r a t i v e  n e g l i g e n c e  in t h i s  s t a t e  in 

1872 a n d  a d e t e r m i n a t i o n  to b r u s h  a s i d e  a l l  of the 

m i s g u i d e d  d e c i s i o n s  w h i c h  ha ve c o n c l u d e d  o t h e r w i s e  up 

t o  the p r e s e n t  day. (See a l s o  B o d w e l l ,  It 1s S e e n  

C o m p a r a t i v e  N e g l i g e n c e  F o r  S e v e n t y - N i n e  Y e a r s  (1952)

2 7  L.A. B a r  Bull. 247.)

O u r  c o n s i d e r a t i o n  of th is a r r e s t i n g  c o n t e n t i o n  

a n d  i n deed of t h e  w h o l e  q u e s t i o n  of t h e  t r u e  m e a n i n g  a n d  

i ntent of sec 1714 —  c a nnot p r o c e e d  w i t h o u t  r e f e r e n c

9. T h i s  i m p r e s s i o n  is s t r e n g t h e n e d  b y  a c o m p a r i s o n  of 
the l a n g u a g e  of s e ction 1714 w i t h  the s e c t i o n  of the 
F i e l d  d r a f t  on w h i c h  it w a s  m o d e l e d .  S e c t i o n  053 of 
t h e  1865 draft of t h e  New Y o r k  C i v i l  Code, w h o s e  m a n i­
fest  i n t e n t i o n  w a s  to state t h e  s t r i c t  r u l e  of c o n t r i­
bu t o r y  n e g l i g e n c e ,  u s e s  the w o r d  "unless" in the 
p o s i t i o n  w h e r e i n  its s u c c e s s o r  s e c t i o n  1 7 1 4  s u b s t i t u t e s  
e x c e p t  so f a r  as." (See fn. 12, infra.) A s  w e  s hall 

explain, however, w i s d o m  does not T i e  in d r a w i n g  h a s t y  
c o n c l u s i o n s  f j j m  this change in language.
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t o  t h e  C o d e  C o m m i s s i o n e r s '  N o t e  w h i c h  a p p e a r e d  imme-
10

d i a t e l y  f o l l o w i n g  s e c t i o n  1 7 1 4  in the 1872 code.

T h a t  note p r o v i d e d  in. f u l l  a s  f o l lo ws: "Code La.,

§ 2295; C o d e  N a p o l e o n ,  § 1383; A u s t i n  vs. H u d s o n  

R i v e r  R.R. Co., 2 5  N.Y-., p. 334; J o n e s  vs. Bird, - 

5 B. &  Aid., p. 8 3 7 j D o d d  vs. Holmes , 1 Ad. &  El., 

p . 493• T h i s  s e c t i o n  m o d i f i e s  the law h e r e t o f o r e  

e x i s t i n g . —  S e e  2 0  N.Y., p. 67; 10 M. &  W  •, p. 546;

5 C.B. (N.S.), p. 573. T h i s  ass of o b l i g a t i o n s  

i m p o s e d  b y  lav/ seems to be laid d o w n  in t h e  case of 

B a x t e r  vs. R o b e r t s ,  J u l y  Term, 1872, Sup. Ct. Cal. 

R o b e r t s  e m p l o y e d  B a x t e r  to p e r f o r m  a s e r v i c e  w h i c h  

he (R oberts) knew t o  be perilous, w i t h o u t  g i v i n g  

B a x t e r  a n y  n o t i c e  of its p e r i l o u s  c h a r a c t e r ;  B a x t e r  

w a s  injured. Held: t h a t  R o b e r t s  w a s  r e s p o n s i b l e

in d a m a g e s  f o r  the i n j u r y  w h i c h  B a x t e r  sustained.

(See facts of case.)" (1 A n n o t .  Civ. C o d e  ( R a ymon d & 

B u r c h  1 8 7 4  Ed.) p. 519; italics a d ded.)

E a c h  of the p a r t i e s  a n d  a m i c i  in this case 

has a p p l i e d  h i m s e l f  to the t a s k  of l e g a l  c r y p t o g r a p h y  

w h i c h  the i n t e r p r e t a t i o n  of this n o t e  involves. T h e

10. In d e t e r m i n i n g  w h e t h e r  a s p e c i f i c  c o d e  s e c t i o n  w a s  
i n t e n d e d  to d e p a r t  f r o m  o r  m e r e l y  r e s t a t e  the c o m m o n  law 
w e i g h t  is to be a c c o r d e d  the n o t e s  a n d  c o m m e n t s  of the 
Code C o m m i s s i o n e r s .  (See O ' H a r a  v . W a t t s o n  (1916) 172 

Cal. 525, 53^ 535.)



v a r i e t y  of a n s w e r s  w h i c h  has r e s u l t e d  is n o t  s u r p r i s­

ing. V/e f i r s t  a d d r e s s  o u r s e l v e s  t o  the i n t e r p r e t a t i o n  

a d v a n c e d  b y  p l a i n t i f f  a n d  the a m i c i  c u r i a e  in s u p p o r t  

of h e r  c o n t e n t i o n  set f o r t h  above* t h a t  s e c t i o n  1 7 1 4  

in f a c t  a n n o u n c e d  a rule of c o m p a r a t i v e  r a t h e r  t h a n  

c o n t r i b u t o r y  n e g l i g e n c e .

T h e  p o r t i o n  of the note w h i c h  is r e l e v a n t  

to o u r  i n q u i r y  e x t e n d s  f r o m  its b e g i n n i n g  up to the 

se r i e s  of t h r e e  c a s e s  c i o e d  f o l l o w i n g  the i t a l i c i z e d  

sentence: l!T h i s  s e c t i o n  m o d i f i e s  t h e  lav/ h e r e t o f o r e

e x i s t i n g ." P l a i n t i f f  a n d  h e r  a l l i e s  p o i n t  out that 

the f i r s t  a u t h o r i t i e s  c i t e d  are t w o  s t a t u t e s  f r o m  

civil law j u r i s d i c t i o n s ,  L o u i s i a n a  a n d  F r a n c e ;  t h e n  • 

c omes the i t a l i c i z e d  sentence; f i n a l l y  t h e r e  are 

c i t e d  t h r e e  c a s e s  w h i c h  state t h e  c o m m o n  law of 

c o n t r i b u t o r y  n e g l i g e n c e  m o d i f i e d  b y  the d o c t r i n e  of 

last c l e a r  chan ce. T h e  p r o p e r  i n t e r p r e t a t i o n ,  t h e y  

urge, is this: C i v i l  law j u r i s d i c t i o n s ,  t h e y  assert,

u n i f o r m l y  a p p o r t i o n  d a m a g e s  a c c o r d i n g  to fault. T h e  

c i t a t i o n  to s t a t u t e s  of such j u r i s d i c t i o n s ,  f o l l o w e d  

by a  s e n t e n c e  i n d i c a t i n g  that a  c h a n g e  is intended, 

f o l l o w e d  in t u r n  b y  the c i t a t i o n  of c a s e s  e x p r e s s i n g  

the c o m m o n  law d o c t r i n e  -- t h e s e  t a k e n  t o g e t h e r ,  it is 

urged, s u p p o r t  the c l e a r  l a n g u a g e  of s e c t i o n  1714 by



i n d i c a t i n g  the r e j e c t i o n  of the c o m m o n  law "all-or- 

n o t h i n g "  rul e a n d  the a d o p t i o n  in its plac e of ci vil 

law p r i n c i p l e s  of a p p o r t i o n m e n t .

T h i s  a r g u m e n t  fails to w i t h s t a n d  close 

scrutiny. T h e  c i v i l  law s t a tutes c i t e d  in the note, 

like t h e  c o m m o n  law cases cited i m m e d i a t e l y  f o l l o w­

ing them, d e a l  not w i t h  "defenses" t o  n e g l i g e n c e
11

but w i t h  t h e  b a s i c  c o n c e p t  of n e g l i g e n c e  icself.

In f a c t  t h e  C o d e  C o m m i s s i o n e r s 1 N o t e  to t h e  p a r a l l e l

s e c t i o n  o f  t h e  F i e l d  d r a f t  cites the v e r y  same

s t a t u t e s  a n d  the v e r y  same cases in d i r e c t  s u p p o r t
12

of its s t a t e m e n t  of the b a s i c  rule. Moreover, in

11. S e c t i o n  1383 of the Code N a p o l e o n  (l804) prov ided: 
"C h a c u n  est r e s p o n s i b l e  d u  d o m m a g e  q u ' l l  a cause non 
se'uiement par 'son fait, mals e ncore par sa n e g l i g e n c e

ou p a r  s o n  i m p r u d e n c e . [Every p e r s o n  is r e s p o n s i b l e  f o r  the 
d a m a g e  t h a t  he h a s  c a u s e d  not o n l y  b y  his act, but a l s o  
b y  his n e g l i g e n c e  o r  by his impru dence.]

In 1872, a r t i c l e  2 2 9 5  of t h e  L o u i s i a n a  C i v i l  Code 
(now art. 2316^ p r o v ided: " Every p e r s o n  is r e s p o n s i b l e
f o r  t h e  d a m a g e  n e  o c c a s i o n s  not m e r e l y  b y  his act, but 
by his n e g l i g e n c e ,  h i s  i mpruden ce, o r  his w a n t  of skill."

12. S e c t i o n  853 of the 1865 F i e l d  d r a f t  of the New Y o r k  
C i v i l  Code, a l o n g  w i t h  its Code C o m m i s s i o n e r s *  Note, p r o v i d e d  
" E v e r y  o n e  is r e s p o n s i b l e ,  not o n l y  f o r  the result of
his w i l l f u l  acts, b u t  a l s o  for a n  i n j u r y  o c c a s i o n e d  to 
a n o t h e r  b y  his w a n t  o f  o r d i n a r y  care or skill in the 
m a n a g e m e n t  of h i s  p r o p e r t y  or p e r s o n ; !  u n l e s s  t h e  l a t t e r  
has, w i l l f u l l y ,  or b y  want; or o r d i n a r y  care, i n c u r r e d  
the r i s k  of s u c h  i n j u r y .2 The e x t e n t  of l i a b i l i t y  in 
such c a s e s  is d e f i n e d  by the T i t l e  o n  C O M P E N S A T O R Y  RELIEF.

22 ( f o o t n o t e  c ontinu ed)



1872, w h e n  s e c t i o n  171 4 w a s  e n a cted  a n d  t he Code

C o m m i s s i o n e r s *  N o t e  w a s  wr itten, n e i t h e r  F r a n c e  no r

L o u i s i a n a  a p p l i e d  c o n c e p t s  of c o m p a r a t i v e  ne glig e n c e .

T h e  n o t i o n  of "f a u t e  c o m m u n e " did not b e c o m e  f i r m l y

r o o t e d  in F r e n c h  law u n t i l  1879 a n d  w a s  not c o d i f i e d

u n t i l  1915- (See Turk, C o m p a r a t i v e  N e g l i g e n c e  ^

the M a r c h  (1950) 28 C h i . K e n t  L.Rev. 189, 2 3 9 - 2 4 0 . )

Louisi ana, in spite of a n  1825 s t a t u t e  w h i c h  a p o e a r e d

13
to e s t a b l i s h  c o m p a r a t i v e  n egligence, f i r m l y  

a d h e r e d  to the " a l l - o r - n o t h i n g 1' c o m m o n  lav/ r u l e  in 

1872 a n d  has d o n e  so e v e r  since. (See S c h w a r t z ,  

s u p r a , § 1.3> p. 10, fn. 765 Turk, s u p r a , a t  

pp. 3 1 8 - 326.) In fact, in 1872 t h e r e  w a s  no 

A m e r i c a n  .iurlsdiction a p n l y i n g  c o n c e n t s  of t r u e
14

c o m p a r a t i v e  n e g l i g e n c e  f or g e n e r a l  p u r p o s e s ,

"1. C o d e  La., 2295; C o d e  Napoleon, 1383; A u s t i n  v. 
H u d s o n  R i v e r  R. It. Co., 2 5 N . Y ., '33*4; "j one s v. Bird,
8 B . &  A i d ., 837; D o d d  v. Holmes, 1 A d . ft E l ., 493.

"2. J o h n s o n  v. H u d s o n  R i v e r  R. R. Co., 2 0  N.Y., 6 9 ."

13. T h e  s t a t u t e  h e r e  in q u e s t i o n  (La. C o d e  1825, art.
2303) v/as not t h a t  cited by the C o d e  C o m m i s s i o n e r s .  (See 
fn. 11, a n t e , a n d  a c c o m p a n y i n g  text.)

14. I n  1872 t w o  A m e r i c a n  j u r i s d i c t i o n s ,  I l l i n o i s  and 
K a n s a s ,  a p p l i e d  c o n c e p t s  of slight v e r s u s  g r o s s  n e g l i g e n c e  
-- w h i c h  w a s  not r e ally c o m p a r a t i v e  n e g l i g e n c e  but a n o t h e r  
f o r m  of "all ■or-nothing" rule a c c o r d i n g  to w h i c h  a  sligh tly 
n e g l i g e n t  p l a i n t i f f  c o u l d  r e c o v e r  .100 p e r c e n t  of his damages 
a g a i n s t  a g r o s s l y  n e g l i g e n t  defendant . O n e  j u r is diction, 
G e o r g i a ,  had a true c o m p a r a t i v e  n e g l i g e n c e  statute, but it 
w a s  l i m i t e d  i n  a p p l i c a t i o n  to r a i l r o a d  a c c i d e n t s .  (Turk, 
s u p r a , at pp. 304-3 18, 326-333.)



and t h e  o n l y  E u r o p e a n  j u r i s d i c t i o n s  d o i n g  so w e r e  

A u s t r i a  a n d  P o r t u g a l .  (Turk, s u p r a , at p. 2*1-1.)

A m o n g  t h o s e  j u r i s d i c t i o n s  a p p l y i n g  s u c h  c o n c e p t s  

in t h e  l i m i t e d  a r e a  in w h i c h  t h e y  h a v e  t r a d i t i o n­

al l y  b e e n  a p p l i e d ,  t o  w i t ,  a d m i r a l t y ,  w a s  C a l i f o r n i a  

itself:  i n  s e c t i o n  973 of t h e  v e r y  C i v i l  Code w h i c h

w e  a r e  n o w  c o n s i d e r i n g  (now Harb. &  Nav. Code,

§ 292 ) a p p o r t i o n m e n t  w a s  p r o v i d e d  f o r  w h e n  the 

n e g l i g e n c e  of the p l a i n t i f f  w a s  slight. Yet the 

Co d e  C o m m i s s i o n e r s 1 N o t e  d i d  not a d v e r t  to this 

section.

In v i e w  of a l l  of the f o r e g o i n g  w e  think, 

that i t  w o u l d  i n d e e d  be s u r p r i s i n g  if the l8?2 L e g i s­

lature, i n t e n d i n g  t o  a c c o m p l i s h  the m a r k e d  

d e p a r t u r e  f r o m  c o m m o n  law w h i c h  t he a d o p t i o n  of 

c o m p a r a t i v e  n e g l i g e n c e  v/ould r epr esent, s houl d have 

ch o s e n  to do so in l a n g u a g e  w h i c h  d i f f e r e d  o n l y  

s l i g h t l y  f r o m  t h a t  u s e d  in the F i e l d  d r a f t  to d e s cribe  

the c o m m o n  law rule. (See 1'n. 12, a n t e  j see a l s o  

B u c k l e y  v. Cha dwick, s u p r a , *1-5 C a l . 2 d  183, 192-^193.)

It w o u l d  b e  e v e n  m o r e  s u r p r i s i n g  if the Code C o m m i s­

sioners, i n  s t a t i n g  the s u b s t a n c e  of the i n t e n d e d  

change, s h o u l d  f a l l  to m e n t i o n  t h e  law of any j u r i s­

diction , A m e r i c a n  o r  foreign, w h i c h  t h e n  e s p o u s e d  the



new d o c t r i n e  in any form, and s hould c h o o s e  to cite 

i n  t h e i r  n o t e  the v e r y  stat utes a n d  d e c i s i o n s  w h i c h  

the N e w  Y o r k  Code C o m m i s s i o n e r s  had c i t e d  in support 

of t h e i r  s t a t e m e n t  o f  t h e  c ommo n lav; rule. (See 

fn. 12, a n t e , a n d  a c c o m p a n y i n g  text.) It is i n  o u r  

vi e w  m a n i f e s t  t h a t  n e i t h e r  the L e g i s l a t u r e  n o r  the 

C o d e  C o m m i s s i o n e r s  h a r b o r e d  a n y  s u c h  i n t e n t i o n  --

a n d  t h a t  the use of the w o r d s  "except so f a r  as" in
)

s e c t i o n  l?l4 m a n i f e s t s  a n  i n t e n t i o n  o t h e r  t h a n  that 

of d e c l a r i n g  c o m p a r a t i v e  n e g l i g e n c e  t h e  law of

15
C a l i f o r n i a  i n  1872.

T h a t  intention,  w e  h a v e  c o n c l u d e d ,  w a s
r

si m p l y  to i ns ure t h a t  the rule of c o n t r i b u t o r y  n e g l i­

gence, as a p p l i e d  in this state, w o u l d  not be the 

h a r s h  rule t h e n  a p p l i e d  in New Y o r k  but w o u l d  be 

m i t i g a t e d  b y  the d o c t r i n e  of last c l e a r  chance. T h e  

N e w  Y o r k  rule, w h i c h  did not i n c o r p o r a t e  t h e  l a t t e r

doctrine, h a d  b e e n  g i v e n  judic i a l  e x p r e s s i o n  s e veral 

y e a r s  b e f o r e  in the case of J o h n s o n  v. T h e  H udson

15. T h e  s t a t e m e n t  in some cases t o  t h e  effecl, that 
s e c t i o n  17’’̂ states a c i v i l  law r a t h e r  t h a n  a common 
law p r i n c i p l e  (see R o w l a n d  v. C h r i s t i a n  (1968) 69 
C a l . 2 d  108, 1 1 2 j F e r n a n d e z  v. C o n s o l i d a t e d  F i s h e r i e s ,  
Inc. (1950) 98 Ca.l.App.2d 91 j 95-95) is c o r r e c t  i n s o­
far  as it i n d i c a t e s  that the du ty to r e f r a i n  f r o m  
i n j u r i n g  other s t h r o u g h  n e g l i g e n c e  has its roots in 
c i v i l  law concepts. (See Turk, s u p r a , a t  p. 209.)
It is I nco rrect, however, i n s o f a r  as it m i g h t  be read

25 ( f o o t n o t e  co ntinued)



R i v e r  R a i l r o a d  C o m p a n y  (1859) 2 0  N.tf. 65 . It is

a p p a r e n t  f r o m  C o d e  C o m m i s s i o n e r s’ Note that this

rule w a s  c o n s i d e r e d  too h a r s h  f o r  a d o p t i o n  in

C a l i f o r n i a ,  and t h a t  the L e g i s l a t u r e  t h e r e f o r e

d e t e r m i n e d  to a d o p t  a  p r o v i s i o n  w h i c h  w o u l d  not

h a v e  t h e  e f f e c t  of b a r r i n g  a n e g l i g e n t  p l a i n t i f f

f r o m  r e c o v e r y  w i t h o u t  r e g a r d  to t h e  q u a n t i t y  or
16

q u a l i t y  of his n e g l i g e n c e .

T u r n i n g  to the t e x t  of t h e  note, w e  o b s e r v e  

that, a s  i n d i c a t e d  a b o v e  (fn. 11, a n t e , a n d  a c c o m p a n y­

ing  text), the f i r s t  g r o u p  of c i t a t i o n s ,  b o t h  s t a t u t o r y  

a n d  decisional, d e a l  w i t h  d e f i n i n g  the b a s i c  c o n c e p t  

of n e g l i g e n c e  a n d  a n n o u n c i n g  a rule of r e c o v e r y  

t h e r e f o r .  T h e n  a p p e a r s  t h e  s e n t e n c e  "This s e c t i o n

t o  i n d i c a t e  that d e f e n s e s  a f f e c t i n g  r e c o v e r y  for b r e a c h  
of tha t b a s i c  d u t y  a r e  a l s o  r o o t e d  in t h e  civ il law.
A s  w e  h a v e  shown, the d e f e n s e  of c o n t r i b u t o r y  n e g l i g e n c e  
a n d  its m i t i g a t i v e  corol l a r y ,  the d o c t r i n e  of last clear 
chance, as they a r e  s t a t e d  in the statute, a re c l e a r l y  
of c o m m o n  law origin.

16. " A l t h o u g h  . . . t h e  b u l k  of t h e  C o d e  w a s  b a s e d  on 
t h e  N e w  Y o r k  d r a f t  code, it n e v e r t h e l e s s  c a n n o t  be c l a s s i­
fi e d  as a  m e r e  d u p l i c a t i o n  thereof. O n  the contrary, 
t h e  o r i g i n a l  C a l i f o r n i a  C i v i l  Code b e a r s  the u n m i s t a k a b l e  
i m p r i n t  of a  t h o r o u g h g o i n g  c r i t i c a l  r e c o n s i d e r a t i o n  and 
e v a l u a t i o n  of the New Y o r k  p r o v i s i o n s ,  a n d  t h e i r  r e c a sting 
w h e r e  n e c e s s a r y  in the light of C a l i f o r n i a  s t a t u t o r y  
a n d  d e c i s i o n  law, w i t h  a view to the i m p r o v e m e n t  of 
t h e  w h o l e  s t r u c t u r e . "  (Van A l s t y n e ,  s u p r a , at p. 11.)



m o d i f i e s  the law h e r e t o f o r e  existi n g , "  f o l l o w e d  i m m e­

di a t e l y  b y  the c i t a t i o n  of t h r e e  cases. T h e  first 

of t hes e, as w e  h a v e  indicated, is J o h n s o n  v. T h e  

H u d s o n  R i v e r  R a i l r o a d  C o m p a n y  (1859) 2 0  N.Y. 655 
t h a t  c a s e  r e p r e s e n t e d  t h e  s trict New Yorlc r u l e  of 

c o n t r i b u t o r y  n e g l i g e n c e ,  d e r i v e d  d i r e c t l y  f r o m  the 

1809 B u t t e r f i e l d  case, u n d e r  w h i c h  a n y  n e g l i g e n c e  

on t h e  p a r t  of the p l a i n t i f f  b a r r e d  r e c o v e r y ;  a n d  

it h a d  b e e n  s p e c i f i c a l l y  c i t e d  f o r  that p r o p o s i t i o n  

in the F i e l d  d raft s e c t i o n  853. (See fn. 12, a n t e .) 

T h e  s e c o n d  a n d  t h i r d  cases c i t e d  by the C a l i f o r n i a  

c o m m i s s i o n e r s  w e r e  D a v i e s  v. M a n n  (1842) 10 M  &  W 546, 

a n d  T u f f  v. Warmar. (1858) 5 C.3. (N.S.) 573; t h e s e  

c a s e s  s t a t e d  the e m e r g i n g  d o c t r i n e  of last  c l e a r  

chance, w h i c h  the E n g l i s h  c o u r t s  had b e g u n  to a p p l y  

in o r d e r  t o  a m e l i o r a t e  the h a r s h  B u t t e r f i e l d  rule. 

I n t e r e s t i n g l y ,  the last cited of t h e s e  c a s e s  c o n tains 

l a n g u a g e  w h i c h  m i g h t  w e l l  h a v e  b e e n  the s o u r c e  of 

t h e  t e r m  "except so f a r  as" w h i c h  the C a l i f o r n i a  

L e g i s l a t u r e  u s e d  to i n d i c a t e  its p a r t i n g  of t h e  w a y s  

w i t h  the New Y o r k  rule: "It a p p e a r s  t o  us t h a t  the

p r o p e r  q u e s t i o n  f o r  the j u r y  in this case, a n d  indeed 

in a l l  o t h e r s  of the 1 ike kind, is, w h e t h e r  t he d a m a g e  

w a s  o c c a s i o n e d  e n t i r e l y  b y  the n e g l i g e n c e  o r  i m p r o p e r
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c o n d u c t  of t h e  d e f e n d a n t ,  o r  w h e t h e r  t h e  p l a i n t i f f  

h i m s e l f  so f a r  c o n t r i b u t e d  to the m i s f o r t u n e  by his 

o w n  n e g l i g e n c e  o r  w a n t  of o r d i n a r y  a n d  c o m m o n  care 

a n d  caution, that; but f o r  s u c h  n e g l i g e n c e  o r  v/ant 

of o r d i n a r y  c a r e  a n d  c a u t i o n  o n  his part, the m i s­

f o r t u n e  w o u l d  n o t  h a v e  h a p p e n e d . "  (Tuff v. W a r man,

17
s u p r a , 5 C.B. (N.S.) 573, 585; i t a l i c s  a d d ed.)

17. It is d i f f i c u l t  t o  u n d e r s t a n d  w h y  the Cede C o m­
m i s s i o n e r s  d i d  n o t  i n c o r p o r a t e  in t h e i r  note c i t a t i o n s  
to C a l i f o r n i a  c a s e s  d e a l i n g  w i t h  the p l a i n t i f f ' s  duty 
of c a r e  a n d  the d o c t r i n e  of last c l e a r  chance. P e r h a p s  
it w a s  f e l t  t h a t  a  c i t a t i o n  of the s e m i n a l  E n g l i s h  
c a s e s  w a s  s u f f i c i e n t  t o  r e c o g n i z e  t h e  e m e r g i n g  p r i n c i­
ples. I n  a n y  event, it is w o r t h y  of n o t e  that this 
court, in the 1869 d e c i s i o n  of N e e d h a m  v. S. F. &  S.J. 
R.Co. (1869) 3 7  Cal. 409, h a d  c a r e f u l l y  e x a m i n e d  the 
N e w  Y o r k  rule a n d  h a d  f i r m l y  r e j e c t e d  it in f a v o r  of 
the m o r e  h u m a n e  E n g l i s h  view. Of m o r e  t h a n  p a s s i n g  
i n t e r e s t  in t h e  p r e s e n t  p r e m i s e s  is the f o l l o w i n g  
l a n g u a g e  f r o m  o u r  o pinion: "To this d o c t r i n e  [the
s t r i c t  New Y o r k  rule], however, n o t w i t h s t a n d i n g  the 
v e r y  r e s p e c t a b l e  a u t h o r i t y  b y  w h i c h  it is sustained, 
v/e a r e  u n a b l e  t o  a s sent . A b o u t  the g e n e r a l  rule u p o n  
w h i c h  it is f o u n d e d  —  that a p l a i n t i f f  c a n n o t  r e c o v e r  
f o r  the n e g l i g e n c e  of the d e f e n d a n t ,  if his o w n  w a n t  
of c a r e  o r  n e g l i g e n c e  has i n  a n y  d e g r e e  c o n t r i b u t e d  
to t h e  r e s u l t  c o m o l a i n e d  of —  t h e r e  can be no dispute. 
(Gay v. W i n t e r ,  3 ^  Cal. 153.) T h e  r e ason  of this rule 
is, that b o t h  p a r t i e s  b e i n g  at fault, t h e r e  can be no 
a p p o r t i o n m e n t  of the dam ag e s ,  a n d  not t h a t  the n e g l i­
ge n c e  of the p l a i n t i f f  j u s t i f i e s  or e x cuses  the n e g l i­
ge n c e  of the d e f e n d a n t ,  w h i c h  w o u l d  s e e m ' t o  be the 
t r u e  r e a s o n  in the e s t i m a t i o n  o f  the New Y o r k  Courts. 
T h e  law does  n o t  j u s t i f y  o r  e x c u s e  the n e g l i g e n c e  of 
the d e f e n d a n t .  It w o u l d ,  n o t w i t h s t a n d i n g  the n e g l i­
gen c e  of the p l a i n t  if f~7 hold the d e f e n d a n t  r e s p o n s i b l e , 
if it could. It m e r e l y  a l l o w s  h i m  to escape j u d g m e n t  
b e c a u s e ,  f r o m  t h e  n a t u r e  of the case, it is u n a b l e  to

28 ( f o o t n o t e  conti n u e d )



W e  t h i n k  tha t t h e  f o r e g o i n g  e s t a b l i s h e s  

c o n c l u s i v e l y  t h a t  the i n t e n t i o n  of the L e g i s l a t u r e  

i n  e n a c t i n g  s e c t i o n  1 7 1 ^  of the C i v i l  Code w a s  to 

state the b a s i c  rule of n e g l i g e n c e  t o g e t h e r  w i t h  the 

d e f e n s e  of c o n t r i b u t o r y  n e g l i g e n c e  m o d i f i e d  b y  the 

e m e r g i n g  d o c t r i n e  of last c l e a r  chance; It r e mains 

to d e t e r m i n e  w h e t h e r  b y  so d o i n g  the L e g i s l a t u r e  

i n t e n d e d  t o  r e s t r i c t  the  courts f r o m  f u r t h e r  d e v e l o p­

me n t  of t h e s e  c o n c e p t s  a c c o r d i n g  to e v o l v i n g  s t a n d a r d s  

of duty, c ausa t i o n ,  a n d  liabil i t y .

T h i s  q u e s t i o n  m u s t  be a n s w e r e d  in the n e g a­

tive. A s  w e  h a v e  e x p l a i n e d  above, the p e c u l i a r  n a t u r e  

of the 1872 C i v i l  Code as a n  a v o w e d  c o n t i n u a t i o n  of the 

c o m m o n  law has r e n dered it p a r t i c u l a r l y  f l e x i b l e  and

a s c e r t a i n  w h a t  share of the d a m a g e s  is due to his n e g l i­
gence . He :i.s b o t h  l e g a l l y  a n d  m o r a l l y  to' blame, b a t  
there' iTT~no standard" by w h i c h  the law can', m e a s u r e  the 
c o n s e q u e n c e s  of his fault, a n d  theref o r e ,  a n d  t h e r e f o r e  
'only, he is a l l o w e d  to go free of judgment. T h e  i m p o s s i­
bi l i t y  of a s c e r t a i n i n g  in w h a t  d e g r e e  his n e g l i g e n c e  
c o n t r i b u t e d  to t h e  i nj ury b e i n g  t h e n  t h e  s o le g r o u n d  
of his e x e m p t i o n  from~ l l a b I T l t . y l l ~ T o I.1 o w s f n at" such 
e x e m p t i o n  ca nnot be a l l o w e d  'where such‘~ii^posViF:i..L'it7yr~ 
does not exist; or, in o t h e r  words," the g e n e r a l  rule 
that' a p l a i n t i f f  w h o  is h i m s e l f  ais f a ult c a n n o t  re c o v e r ,
1 s l i m i t e d  by t h e r eason up on w h i c h  it is f o u n d e d .71 
*(*37" Cal. "Ifoy, A!L~9; italics " a d d e d .) T h i s  l a n g u a g e  c l e a r l y  
c o n t a i n s  the g e r m  of a  c o m p a r a t i v e  a p p r oach, if not the 
o u t r i g h t  s t a t e m e n t  that such a n  a p p r o a c h  w o u l d  be a d o p t e d  
if a p p o r t i o n m e n t  of d a m a g e s  w e r e  t e c h n i c a l l y  p o s s ible.
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a d a p t a b l e  i n  its r e s p o n s e  to c h a n g i n g  c i r c u m s t a n c e s  

a n d  c o n d i t i o n s .  T o  r e i t e r a t e  the w o r d s  of P r o f e s s o r  

V a n  A l s t y n e ,  "[the code's] i n c o m p l e t e n e s s ,  b o t h  in 

scope and detailf,] h a v e  p r o v i d e d  a m p l e  r o o m  f or 

j u d i c i a l  d e v e l o p m e n t  of i m p o r t a n t  ne w systems of 

rules, f r e q u e n t l y  b u i l t  u p o n  Code f o u n d a t i o n s . "
■> .

(Van A l s t y n e ,  s u p r a , at p. 36 .) S e c t i o n  1714 in 

p a r t i c u l a r  has s h o w n  great a d a p t a b i l i t y  in this 

respect. F o r  example, the s t a t u t e  by its express 

l a n g u a g e  speaks of c a u s a t i o n  only in t e r m s  of a c t u a l  

c a u s e  o r  c a u s e  i n  f a c t  ( " E v e r y  one is r e s p o n s i b l e  . . . 

f o r  a n  i n j u r y  o c c a s i o n e d  to a n o t h e r  b y  his w a n t  of 

o r d i n a r y  care."), b u t  this has not p r e v e n t e d  a c t i v e  

j u d i c i a l  d e v e l o p m e n t  of the t w i n  c o n c e p t s  of p r o x i­

ma t e  c a u s a t i o n  a n d  duty of care. (See, e.g., V e s e l y  v. 

S a g e r  (1971) 5 C a l . 3d 153, 158-167; C o n n o r  v. Great  

W e s t e r n  Sav. &  L o a n  Assn. (1968) 69 C a l . 2 d  850, 865-868 
D i l l o n  v. L e g g  (1968) 68 C a l . 2d 728, 739-7**8; S t e w a r t  v 

C o x  (1961) 55 C a l . 2d 857, 861-863; B i a k a n j a  v. I r v i n g  

(1958) **9 C a l . 2 d  647; R i c h a r d s  v. S t a n l e y  (1954) 43 

C a l . 2 d  60, 63-66 .) Conversely , t h e  p r e s e n c e  o f  this 

s t a t u t o r y  l a n g u a g e  has not h i n d e r e d  the d e v e l o p m e n t  

o f  rules which, in c e r t a i n  l i m i t e d  c i r c u m s t a n c e s ,  

p e r m i t  a f i n d i n g  of l i a b i l i t y  in the a b s e n c e  of d i rect
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e v i d e n c e  e s t a b l i s h i n g  the d e f e n d a n t ' s  n e g l i g e n c e  as 

the a c t u a l  cause of damage. (See S u m m e r s  v. T i c e  

(1948) 33 C a l . 2 d  80; Y b a r r a  v. S p a n g a r d  (1944) 25 

C a l . 2 d  486.) B y  the same t o k e n  w e  do not b e l i e v e  

t h a t  t h e  g e n e r a l  l a n g u a g e  of s e c t i o n  1 7 1 4  d e a l i n g  

w i t h  d e f e n s i v e  c o n s i d e r a t i o n s  s h o u l d  be c o n s t r u e d
; "»

so as t o  stifle the o r d e r l y  e v o l u t i o n  of such c o n­

sid e r a t i o n s  in light o f  e m e r g i n g  t e c h n i q u e s  and 

concepts. O n  t he c o n t r a r y  w e  c o n c l u d e  t h a t  the rule 

o f  l i b e r a l  c o n s t r u c t i o n  m a d e  a p p l i c a b l e  t o  the code 

b y  its o w n  t e r m s  (Civ. Code, § 4, d i s c u s s e d  a n t e ) 

t o g e t h e r  w i t h  the c ode's p e c u l i a r  c h a r a c t e r  as a 

c o n t i n u a t i o n  of t h e  c o m m o n  law (see Civ. Code, § 5j 

a l s o  d i s c u s s e d  a n t e ) p e r m i t  if not r e quire  that s e c t i o n  

1714 be i n t e r p r e t e d  so as to g i v e  d y n ami c e x p r e s s i o n  

t o  the f u n d a m e n t a l  p r e c e p t s  w h i c h  it summarizes.

T h e  a f o r e m e n t i o n e d  p r e c e p t s  a r e  b a s i c a l l y  

two. T h e  f irst is t h a t  one w h o s e  n e g l i g e n c e  has 

c a u s e d  d a m a g e  to a n o t n e r  s h o u l d  be l i a b l e  therefor.

T h e  s e cond  is that one w h o s e  n e g l i g e n c e  has c o n t r i b u t e d  

t o  his own i n j u r y  should not be p e r m i t t e d  to cast the 

b u r d e n  of l i a b i l i t y  u p o n  another. T h e  p r o b l e m  f a c i n g  

th e  L e g i s l a t u r e  in l8?2 w a s  how to a c c o m m o d a t e  these twin 

p r e c e p t s  in a  m a n n e r  c o n s o n a n t  w i t h  the t h e n  p r o gress



of t h e  c o m m o n  law a n d  yet a l l o w  f o r  the i n c o r p o r a t i o n  

of f u t u r e  d e v e l o p m e n t s .  T h e  m a n n e r  c h o s e n  s ou ght to 

in s u r e  that t h e  h a r s h  a c c o m m o d a t i o n  w r o u g h t  b y  the 

N e w  Y o r k  rule —  i.e., b a r r i n g  r e c o v e r y  to one g u i l t y  

of a n y  n e g l i g e n c e  —  w o u l d  n o t  t a k e  root in t h i s  state. 

R a t h e r  che L e g i s l a t u r e  w i s h e d  t o  e n c o u r a g e  a  m o r e  

h u m a n e  r u l e  —  o ne h o l d i n g  out the h o p e  of r e c o v e r y  

to t h e  n e g l i g e n t  p l a i n t i f f  in some c i r c u mstances.

Th e  r e s o u r c e s  of t h e  c o m m o n  law at that t i m e  

(in 1872) d id not i n clude t e c h n i q u e s  f o r  the a p p o r t i o n­

men t  of d a m a g e s  s t r i c t l y  a c c o r d i n g  to f a u l t  -- a f a c t  

w h i c h  this c o u r t  h a d  l a m e n t e d  t h r e e  y e a r s  e a r l i e r  (see 

fn. 17, ante). T h e y  did, h o w ever,  i n c l u d e  the n a s c e n t  

d o c t r i n e  of last c l e a r  c h a n c e  w h i c h ,  w h i l e  it coo w a s  

b u r d e n e d  by a n  " a l l - o r - n o t h i n g "  approach , at least to 

some e x t e n t  a v o i d e d  the o f t e n  u n c o n s c i o n a b l e  r e sults 

w h i c h  c o u l d  a n d  d i d  o c c u r  u n d e r  the old rule p r e c l u d i n g  

r e c o v e r y  w h e n  a n y  n e g l i g e n c e  on the part of the p l a i n t i f f  

c o n t r i b u t e d  in a n y  d e g r e e  t o  t h e  h a r m  suffe r e d  by him. 

A c c o r d i n g l y  t h e  L e g i s l a t u r e  s ought  t o  i n c l u d e  the c o n c e p t  

of last c l e a r  c h a n c e  in its f o r m u l a t i o n  of a rule of 

r e s p o n s i b i l i t y .  W e  a r e  convin c e d ,  how ever, a s  w e  

have Indicated, th at in so d o i n g  the L e g i s l a t u r e  

in no w a y  i n t e n d e d  to t h w a r t  f u t u r e  j u d i c i a l  p r o g r e s s



t o w a r d  the h u m a n e  g o a l  w h i c h  It had embraced. T h e r e­

fore, a n d  for a l l  of the f o r e g o i n g  reas ons, w e  hold 

t h a t  s e c t i o n  1 7 1 ^  t h e  C i v i l  C o d e  w a s  n o t  i n t e n d e d  

t o  a n d  does n o t  p r e c l u d e  p r e s e n t  j u d i c i a l  a c t i o n  in 

f u r t h e r a n c e  of t h e  p u r p o s e s  u n d e r l y i n g  it.

Ill

W e  a r e  t h u s  b r o u g h t  to the s e c o n d  g roup of 

a r g u m e n t s  w h i c h  h a v e  b e e n  a d v a n c e d  b y  d e f e n d a n t s  a n d  

t h e  a m i c i  c ur iae s u p p o r t i n g  t h e i r  p o s i t i o n .  G e n e r a l l y  

speaking, such a r g u m e n t s  e x p o s e  c o n s i d e r a t i o n s  of a 

p r a c t i c a l  n a t u r e  w h i c h ,  it is urged, c o u n s e l  a g a i n s t  

t h e  a d o p t i o n  of a  rule of c o m p a r a t i v e  n e g l i g e n c e  in 

t h i s  state even if such a d o p t i o n  is p o s s i b l e  b y  j u d i c i a l  

m e a n s .

T h e  m o s t  seri ous of t h e s e  c o n s i d e r a t i o n s  

a r e  t h o s e  a t t e n d a n t  u p o n  the a d m i n i s t r a t i o n  o f  a rule 

o f  c o m p a r a t i v e  n e g l i g e n c e  in cases I n v o l v i n g  m u l t i p l e  

p a r ties. One such p r o b l e m  m a y  a r i s e  w h e n  a l l  r e s p o n s i b l e  

p a r t i e s  a r e  n ot b r o u g h t  b e f o r e  the c o u r t :’ it m a y  be 

d i f f i c u l t  f o r  the j u r y  to e v a l u a t e  r e l a t i v e  f a u l t  in 

s u c h  c i r c u m s t a n c e s ,  and to c o m p o u n d  t h i s  d i f f i c u l t y  

s u c h  a n  e v a l u a t i o n  w o u l d  not be res j u d i c a t a  in a 

s u b s e q u e n t  suit a g a i n s t  the a b s e n t  w r o n g d o e r .  P r o b l e m s

fr^W. f ' y )v ,v



of c o n t r i b u t i o n  a n d  i n d e m n i t y  a m o n g  j o i n t  t o r t f e a s o r s  

l u r k  i n  the b a c k g r o u n d .  (See g e n e r a l l y  Pro sser,

C o m p a r a t i v e  N e g l i g e n c e , s u p r a , 4 l  C al.L.Rev. 1, 33-37; 

Schwa r t z ,  C o m p a r a t i v e  N e g l i g e n c e ,  s u p r a , §§ 1 6 . 1  - 16 .9 , 

pp. 2 4 7 - 2 7 M

*■>

A  s e c o n d  a h d  r e l a t e d  m a j o r  a r e a  of c o n c e r n  

i n v o l v e s  the a d m i n i s t r a t i o n  o f  t h e  a c t u a l  p r o c e s s  of 

f a c t - f i n d i n g  i n  a c o m p a r a t i v e  n e g l i g e n c e  system. T h e  

a s s i g n i n g  of a  s p e c i f i c  p e r c e n t a g e  f a c t o r  to the d e g r e e  

of f a u l t  a t t r i b u t a b l e  t o  a p a r t i c u l a r  party, w h i l e  i n  

t h e o r y  a m a t t e r  of l i t t l e  d i f f i c u l t y ,  c a n  b e c o m e  a 

m a t t e r  of p e r p l e x i t y  in t h e  fac e c* h a r d  facts. Xc 

is to b e  r e m e m b e r e d  that fault a n d  c u l p a b i l i t y  a r e  the 

q u a n t i t i e s  to b e  m e a s u r e d ,  not  m e r e  p h y s i c a l  c a u s a t i o n ,  

a n d  such a n  a s s e s s m e n t  c a n  i n v o l v e  the p e r s o n a l  a t t i­

tud e s  a n d  p r e j u d i c e s  of i n d i v i d u a l  j u ro rs to a great 

extent. T h e  t e m p t a t i o n  f o r  the j u r y  t o  r e s o r t  to a 

q v o t i e n t  v e r d i c t  in s u c h  c i r c u m s t a n c e s  c a n  be 

great. (See S c h w artz,  s u p r a , § 17-1, pp. 2 7 3 - 2 7 9 . )

T h e s e  I n h e r e n t  d i f f i c u l t i e s  a r e  not, h o w ev er,

insurm o u n t a b l e .  G u i d e l i n e s  m i g h t  be p r o v i d e d  the

j u r y  w h i c h  w i l l  a s s i s t  it in k e e p i n g  f o c u s s e d  u p o n  the

true Inquiry (see, e.g., Schwartz,  s u p r a , § 17.1, pp. 2 7 8 - 2 7 9 ) ,
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a n d  the u t i l i z a t i o n  of s p e c i a l  v e r dicts o r  jury 

i n t e r r o g a t o r i e s  c a n  b e  of i n v a l u a b l e  a s s i s t a n c e  in 

a s s u r i n g  that t h e  j u r y  has a p p r o a c h e d  its s e n s i t i v e  

a n d  o f t e n  c o m p l e x  t a s k  w i t h  p r o p e r  s t a n d a r d s  a n d  

a p p r o p r i a t e  r e v e r e n c e .  (See Schwartz, s u p r a , § 17.4, 

pp. 2 8 2 - 2 9 1 ;  Pross er, C o m p a r a t i v e  N e g l i g e n c e , s u p r a , 

4 l  C a l . L . R e v . , pp. 2 8 - 3 3 . )

T h e  t h i r d  a r e a  of concern, the s tatus of 

th e  d o c t r i n e s  of last c l e a r  c hance  a n d  a s s u m p t i o n  

of risk, i n v o l v e s  less the p r a c t i c a l  p r o b l e m s  of 

a d m i n i s t e r i n g  a  p a r t i c u l a r  f o r m  of c o m p a r a t i v e  n e g l i­

gen c e  t h a n  it does a  d e f i n i t i o n  of the t h e o r e t i c a l  

o u t l i n e  of the s p e c i f i c  f o r m  to be adopted. A l t h o u g h  

s e v e r a l  states w h i c h  a p p l y  c o m p a r a t i v e  n e g l i g e n c e  

co n c e p t s  r e t a i n  t h e  las t c l e a r  c h a n c e  d o c t r i n e  (see 

S c h w a r t z ,  s u p r a , § 7.2, p. 134), the b e t t e r  r e a s o n e d  

p o s i t i o n  seems to be that w h e n  true c o m p a r a t i v e  n e g l i­

ge n c e  is adopted, the n e e d  f o r  last c l e a r  c h a n c e  as a

18

18. It has  b e e n  a r g u e d  b y  one of the a m i c i  c u r i a e  t h a t  
t h e  use of s p e c i a l  v e r d i c t s  in n e g l i g e n c e  c a s e s  w o u l d  
r e quire a m e n d m e n t  of s e c t i o n  625 of the C o d e  of Civil  
P r o c e d u r e ,  w h i c h  r e p oses the m a t t e r  o f  s p e c i a l  f i n d i n g s  
w i t h i n  t h e  s o u n d  d i s c r e t i o n  of the t r i a l  court. (See 
C o m b r o o k  v. S t e r l i n g  D r u g  Inc. (1964) 231 Cal.A p p . 2d 
52, 62-65 .) T h e  a r g u m e n t  is fr ivolous. T h e  d e l i n e a t i o n  
by  this c ourt of f a c t o r s  w h i c h  s ho uld g uide  t h e  e x e r c i s e  
of s e c t i o n  625 d i s c r e t i o n  in n e g l i g e n c e  cases s u r e l y  
n e e d  not o p e r a t e  to r e m o v e  that d i s c r e t i o n  a l t o g e t h e r ,
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p a l l i a t i v e  of t h e  h a r d s h i p s  of the " a l l - o r-nothing"  

rule d i s a p p e a r s  a n d  its r e t e n t i o n  results only in a 

w i n d f a l l  to t h e  p l a i n t i f f  in d i r e c t  c o n t r a v e n t i o n  

of the p r i n c i p l e  of l i a b i l i t y  in p r o p o r t i o n  to fault.

(See S c h w a r t z , s u p r a , § 7.2, pp. 1 3 7 - 1 3 9 j Pros ser, C o m p a r a t i v e  

N e g l i g e n c e , supra, 4 l  Cal.L.Re v., p. 27 .) A s  f o r  a s s u m p­

t i o n  of risk., w e  h a v e  r e c o g n i z e d  in this s t a t e  that 

t h i s  d e f e n s e  o v e r l a p s  t h a t  of c o n t r i b u t o r y  n e g l i g e n c e  

to some e x t e n t  a n d  in f a c t  is m a d e  up of a t  leas t 

t w o  d i s t i n c t  defen ses. "To s i m p l i f y  gr eatly, it lias 

b e e n  o b s e r v e d  . . . t h a t  in one kind of situation, 

to wit, w h e r e  a  p l a i n t i f f  u n r e a s o n a b l y  u n d e r t a k e s  to 

e n c o u n t e r  a s p e cific k n o w n  r i s k  imposed by a d e f e n d a n t ' s  

n e g l i g e n c e ,  p l a i n t i f f ' s  conduct, a l t h o u g h  he may e n c o u n t e r  

that risk  in a  p r u d e n t  m a nner,  is in r e a l i t y  a  f o r m  of 

c o n t r i b u t o r y  n e g l i g e n c e  . . . .  O t h e r  k i n d s  of s i t u a t i o n s  

w i t h i n  the d o c t r i n e  of a s s u m p t i o n  of risk a r e  those, 

f o r  example, w h e r e  p l a i n t i f f  i .id to a g r e e  to r e liev e 

d e f e n d a n t  of an o b l i g a t i o n  of r e a s o n a b l e  c o n d u c t  t o w a r d  

him. S u c h  a s i t u a t i o n  w o u l d  n ot involve c o n t r i b u t o r y  

n e g l i g e n c e ,  b u t  r a t h e r  a r e d u c t i o n  of d e f e n d a n t ' s  d u t y  

of care." (Grey v. F i b r e b o a r d  P a p e r  Produr s Co. (1966)
63 C a l . 2 d  240, 2 4 5 - 2 4 6 ;  see a l s o  F o n s e c a  v. C o u n t y  of 

O r a n g e  (1972) 2 8  C a l . A p p . 3 d  361, 368-369; see g e n e r a l l y ,

■
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4 Witkin, S u m m a r y  of Cal. Law, Torts, § 723, pp. 

3013-3014; 2 H a r p e r  &  James, T h e  Lav/ of T o rt s, s u p r a ,

§ 21.1, pp. 1 162-116 8; cf. Prosser, Torts, s u p r a ,

§ 68, pp. 4 3 9 - 4 4 1 . )  W e  t h i n k  it clear tha t the 

a d o p t i o n  of a  s y s t e m  of c o m p a r a t i v e  n e g l i g e n c e  should 

e ntail the m e r g e r  of the d e f e n s e  of a s s u m p t i o n  of 

r i s k  into the g e n e r a l  scheme of a s s e s s m e n t  of l i a b i l i t y  

in p r o p o r t i o n  to f a u l t  in tho se p a r t i c u l a r  c ases in 

w h i c h  the f o r m  of a s s u m p t i o n  of r i s k  i nvolved is no 

m o r e  t h a n  a v a r i a n t  of c o n t r i b u t o r y  negligence . (See 

generally, Schwa r t z ,  s u p r a , ch. 9, pp. 153- 175.)

F i n a l l y  t h e r e  is the p r o b l e m  of the t r e a t­

men t  of w i l l f u l  m i s c o n d u c t  u n d e r  n, s y s t e m  of c o m p a r a t i v e  

n egligence. I n  j u r i s d i c t i o n s  f o l l o w i n g  the "all-or- 

no.thlng" rule, c o n t r i b u t o r y  n e g l i g e n c e  is no d e f e n s e  

to a n  a c t i o n  b a s e d  u p o n  a c l a i m  of w i l l f u l  m i s c o n d u c t . 

(see R e s t . 2 d  T o r t s ,  § 503; Prosser, Torts, s u p r a , § 65,

p. 426), and this is the p r e s e n t  rule in C a l i f o r n i a .

19
(Williams v. C a r r  (1968) 68 C a l . 2d 579, 583.) As D e a n

19. BAJI Mo. 3*52 (1971 re-revis ion) c u r r e n t l y  pro vides; 
" C o n t r i b u t o r y  n e g l i g e n c e  of a  p l a i n t i f f  is not a b a r  
to his r e c o v e r y  f o r  a n  i njury c a u s e d  by the w i l f u l  or 
w a n t o n  m i s c o n d u c t  of a defendant,  [li] W i l f u l  or 
w a n t o n  m i s c o n d u c t  is i n t e n t i o n a l  w r o n g f u l  conduct,

(footnote contin u e d )



[this] is in reality a rule of

comparative fault which is being applied, and the 

court is refusing to set up the lesser fault against 

the greater." (Prosser, Torts, supra, § 65, p. 426.) 

The thought is that the difference between willful and

wanton misconduct and ordinary negligence is one of

kjnd rather than degree in that the former involves
2 0

culpability of an entirely different order, and under 

this conception it might well be urged that comparative 

negligence concepts should have nc application when 

one of the parties has been guilty of willful and wanton

misconduct. It has be n persuasively argued, however

that th that ould occur upo,

d.one either with knowledge, express or implied, that 
serious injury to another will probably result, or 
with a wanton and reckless disregard of the possible 
results. An intent to injure is not a necessary ele­
ment of wilful or wanton misconduct. [II] To prove 
such misconduct it is not necessary to establish that 
defendant himself recognized his conduct as dangerous. 
It is sufficient if it be established that a reasonable 
man under the same or similar circumstances would be 
aware of the dangerous character of such conduct."

20. "Disallowing the contributory negligence defense 
in this context is different from last clear chancej 
the defense is denied not because defendant had the 
last opportunity to avoid the accident but rather 
because defendant's conduct was so culpable it was 
different in 'kind' from the plaintiff's. The basis 
is culpability rather than causation." (Schwartz, 
supra, § 5••tj p • 100; fn. omitted.)



application of comparative fault concepts to v/illful 

and wanton misconduct as well as ordinary negligence 

would be slight, and that s. comprehensive system of 

comparative negligence should allow for the apportion­

ment of damages in all cases involving misconduct which 

falls short of being intentional. (Schwartz, supra,

§ 5-3, P- 108.) The law of punitive damages remains a 

separate consideration. (See Schwartz, supra, § 5.4, 

pp. 109-111.)

The existence of the foregoing areas of 

difficulty and uncertainty (as well as others which we 

have not here mentioned —  see generally Schwartz, supra, 

§ 21.1, pp. 335-339) has not diminished*our conviction 

that the time for a revision of the means for dealing 

with contributory fault in this state is long past due 

and that it lies within the province of this court to 

initiate the needed change by our decision in this 

case. Two of the indicated areas (i.e.. multiple 

parties and willful misconduct) are not involved in 

the case before us, and we consider it neither necessary 

nor wise to address ourselves to specific problems 

of this nature which might be expected to arise. As 

the Florida court stated with respect to the same 

subject, "it is not the proper function of this Court 

to decide unripe Issues, without the benefit of ade­

quate briefing, not involving an actual controversy,
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and unrelated to a specific factual situation." (Hoffman v. 

Jones, supra, 280 So.2d 431* 439*)

O u r  p r e v i o u s  c o m m e n t s  r e l a t i n g  t o - t h e  r e m a i n­

i n g  t w o  a r e a s  o f  c o n c e r n  (i.e., t h e  s t a t u s  o f  t h e  

d o c t r i n e s  of l a s t  c l e a r  c h a n c e  a n d  a s s u m p t i o n  o f  r i s k ,  

a n d  t h e  m a t t e r  o f  j u d i c i a l  s u p e r v i s i o n  o f  t h e  f i n d e r  o f  

f a c t )  have' p r o v i d e d  s u f f i c i e n t  g u i d a n c e  t o  e n a b l e  t h e  

t r i a l  c o u r t s  o f  t h i s  s t a t e  t o  m e e t  a n d  r e s o l v e  p a r t i­

c u l a r  p r o b l e m s  i n  t h i s  a r e a  a s  t h e y  a r i s e .  A s  w e  h a v e  

i n d i c a t e d ,  l a s t  c l e a r  c h a n c e  a n d  a s s u m p t i o n  of r i s k  

( i n s o f a r  a s  t h e  l a t t e r  d o c t r i n e  is b u t  a  v a r i a n t  o f  c o n t r i b u­

t o r y  n e g l i g e n c e )  a r e  t o  b e  s u b s u m e d  u n d e r  t h e  g e n e r a l  

p r o c e s s  o f  a s s e s s i n g  l i a b i l i t y  i n  p r o p o r t i o n  t o  f a u l t ,  

a n d  t h e  m a t t e r  of  j u r y  s u p e r v i s i o n  w e  l e a v e  f o r  t h e  m o m e n t  

w i t h i n  t h e  b r o a d  d i s c r e t i o n  o f  t h e  t r i a l  c o u r t s .

O u r  d e c i s i o n  i n  t h i s  c a s e  is t o  b e  v i e w e d  

a s  a  f i r s t  s t e p  in w h a t  w e  d e e m  t o  b e  a  p r o p e r  a n d  

j u s t  d i r e c t i o n ,  n o t  a s  a  c o m p e n d i u m  c o n t a i n i n g  t h e  

a n s w e r s  t o  a l l  q u e s t i o n s  t h a t  m a y  b e  e x p e c t e d  t o  a r i s e .

P e n d i n g  f u t u r e  j u d i c i a l  o r  l e g i s l a t i v e  d e v e l o p m e n t s ,  

w e  a r e  c o n t e n t  f o r  t h e  p r e s e n t  t o  a s s u m e  t h e  p o s i t i o n  

t a k e n  b y  t h e  F l o r i d a  c o u r t  i n  t h i s  m a t t e r :  "V/e f e e l  t h e

t r i a l  j u d g e s  of t h i s  S t a t e  a r e  c a p a b l e  o f  a p p l y i n g  [a] 

c o m p a r a t i v e  n e g l i g e n c e  r u l e  w i t h o u t  o u r  s e t t i n g  g u i d e l i n e s
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in a n t i c i p a t i o n  o f  e x p e c t e d  p r o b l e m s .  T h e  p r o b l e m s  a r e  m o r e  

a p p r o D r i a t e l y  r e s o l v e d  a t  t h e  t r i a l  l e v e l  i n  a  D r a c t i c a l  m a n n e r  

i n s t e a d  o f  a  t h e o r e t i c a l  s o l u t i o n  a t  t h e  a p p e l l a t e  

l e v e l .  T h e  t r i a l  j u d g e s  a r e  g r a n t e d  b r o a d  d i s c r e ­

t i o n  i n  a d o p t i n g  s u c h  p r o c e d u r e s  as  m a y  a c c o m p l i s h  

t h e  o b j e c t i v e s  a n d  p u r p o s e s  e x p r e s s e d  i n  t h i s  o p i n i o n . "

(280 So.2d at pp. 439-^0.)

It remains to identify the precise form of 

comparative negligence which we now adopt for appli- 

cation in this state. Although there are many variants, 

only the two basic forms need be considered here. The 

first of these, the so-called "pure" form of compara­

tive negligence, apportions liability in direct proportion 

to fault in all cases. This was the form adopted by the 

Supreme Court of Florida in Hoffman v. Jones, supra, and 

it applies by statute in Mississippi, Rhode Island, and 

Washington. Moreover it is the form favored by most 

scholars and commentators. (See, e.g., Prosser, Comparative 

Negligence, supra, 4.1 Cal.L.Rev. 1, 21-25; Prosser,

Torts, supra, § 67, pp. 437-438; Schwartz,

supra, § 21.3 , pp. 341-348; Comments on

Maki v. Frelk - Comparative v. Contributory Negligence:

Should the Court or Legislature Decide?, supra, 21 Vand.

I..Rev. 889 ( C o m m e n t  b y  K e e t o n  a t  p. 906, C o m m e n t  b y  

L e f l a r  a t  p. 9 1 8 ).) T h e  s e c o n d  b a s i c  f o r m  o f  c o m p a r a t i v e



n e g l i g e n c e *  o f  w h i c h  t h e r e  a r e  s e v e r a l  v a r i a n t s *  a p p l i e s  

a p p o r t i o n m e n t  b a s e d  o n  f a u l t  up  t o  t h e  p o i n t  a c  w h i c h  t h e  

p l a i n t i f f ' s  c u l p a b i l i t y  is e q u a l  t o  o r  g r e a t e r  t h a n  t h a t  of 

t h e  d e f e n d a n t  —  w h e n  t h a t  p o i n t  is r e a c h e d ,  p l a i n t i f f  is 

b a r r e d  f r o m  r e c c v e r y .  N i n e t e e n  s t a t e s  h a v e  a d o p t e d  

t h i s  f o r m  o r  o n e  o f  i t s  v a r i a n t s  b y  s t a t u t e .  T h e  

p r i n c i p a l  a r g u m e n t  a d v a n c e d  i n  i t s  f a v o r  is m o r a l  in 

n a t u r e :  t h a t  i t  is n o t  m o r a l l y  r i g h t  t o  p e r m i t  o n e  

m o r e  a t  f a u l t  i n  a n  a c c i d e n t  to r e c o v e r  f r o m  o n e  l e s s  

c u l p a b l e .  O t h e r  a r g u m e n t s  a s s e r t  t h e  p r o b a b i l i t y  o f  

i n c r e a s e d  i n s u r a n c e ,  a d m i n i s t r a t i v e ,  a n d  j u d i c i a l  c o s t s  

if a " p u r e "  r a t h e r  t h a n  a  "50 p e r c e n t "  s y s t e m  is a d o p t e d ,  b u t  

t h i s  h a s  b e e n  s e r i o u s l y  q u e s t i o n e d . *  ( S e e  a u t h o r i t i e s  

c i t e d  i n  S c h w a r t z ,  s u p r a , § 21.3, PP* 3^-3^6; see a l s o  

V i n c e n t  v. P a b s t  B r e w i n g  Co. (1970) kj W i s .2d 120, 138

( d i s s e n t i n g  o p i n i o n ) . )

We have concluded that the "pure" form of 

comparative negligence is that which should be adopted 

in this state. In our view the "50 percent" system simply

shifts the lottery aspect of the contributory negli-
2 1

gence rule to a different ground. As Dean Prosser

21. "The rule that contributory fault bars completely 
is a curious departure from the central principle of 
nineteenth century Anglo-American tort law —  that 
wrongdoers should bear the losses they cause. Compara­
tive negligence more faithfully serves that central

l\2 (footnote continued)



has noted, under such a system "[i]t is obvious that 

a slight difference in the proportionate fault may 

permit a recovery; and there has been much justified 

criticism of a rule under which a plaintiff who is 

charged with 49 percent of the total negligence re-

' covers 51 percent of his damages, while one who is
2 2

charged with 50 percent recovers nothing at all." 

(Prosser, Comparative Negligence, supra, 4l Cal.L.Rev. 

1, 25; fns. omitted.) In effect "such a rule distorts 

the very principle it recognizes, i.e., that persons 

are responsible for their acts to the extent their 

fault contributes to an injurious result. The partial 

rule simply lowers, but does not eliminate, the bar 

of contributory negligence." (Juenger, Brief for 

Negligence Law Section of the State Bar of Michigan 

in Support of Comparative Negligence as Amicus Curiae,

principle by causing the wrongdoers to share the burden 
of resulting losses in reasonable relation to their 
wrongdoing, rather than allocating the heavier burden 
to the one who, as luck would have it, happened to be 
more seriously .injured." (Comments on Maki v. Frelk, 
supra, 21 Vand.L.Rev. 8 8 9 , Comment "by. Keeton, p p . 91 r~9-13• )

22. This problem is compounded when the injurious result 
is produced by the combined negligence of several parties. 
For example in a three-car collision a plaintiff whose 
negligence amounts to one-third or more recovers nothing; 
in a four-car collision the plaintiff is barred if his 
negligence is only one-quarter of the total. (See Juenger, 
Brief for Negligence Law Section of the State Bar of 
M ichigan T n  Support of Comparative Negligence as AnTicus 
Curiae, Far sons 011 v . 'Construct ion kquiomerrfT Company (lS'72) 
TBnCayne TT’.’JTev~37 '50-51.)-------------   L
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Parsonson v. Construction Equipment Company, supra, 18

Wayne L.Rev. 3, 50; see also Schwartz, supra, § 21.3j 

p. 347.)

We also consider significant the experience 

of the State of Wisconsin, which until recently was
t

considered the leading exponent of the "50 percent" system. 

There that system led to numerous appeals on the narrow 

but crucial issue whether plaintiff's negligence was 

equal to defendant's. (See Prosser, Comparative Negli­

gence, supra, 41 Cal.L.Rev. 1, 23-25.) Numerous reversals 

have resulted on this point, leading to the development 

of arcane classifications of negligence according to 

quality and category. (See cases cited in Vincent v. • 

Pabst Brewing Co., supra, 47 Wls.2d 120, at p. 137 

(dissenting opinion).) This finally led +o a frontal 

attach on the system in the Vincent case, cited above, 

wherein the state supreme court was urged to replace 

the statutory "50 percent" rule by a judicially declared 

"pure" comparative negligence rule. The majority of 

the court rejected this invitation, concluding that 

the Legislature had occupied the field, but three 

concurring justices and one dissenter indicated their 

willingness to accept it if the Legislature failed to 

act with reasonable dispatch. The dissenting opinion

4 4



of Chief Justice Hallows, which has been cited above, 

stands as a persuasive testimonial in favor of the "pure" 

system. We wholeheartedly embrace its reasoning. (See 

also, Hoffman v. Jones, supra, 280 So.2d ’+31* 438-439*)

For all of the foregoing reasons we conclude 

that the "all-or-nothing" rule of contributory negligence 

as it presently exj sts in this state should be and is 

herewith superseded by a system of "pure" comparative 

negligence, the fundamental purpose of which shall be to 

assign responsibility and liability for damage in direct 

proportion to the fault of the persons whose negligence 

has brought such damage about. Therefore, in all actions 

for negligence resulting in injury to person or property, 

the contributory negligence of the person injured in 

person or property shall not bar recovery', but the damages 

awarded shall be diminished in proportion to the amount 

of fault attributable to that person. The doctrine of 

last clear chance is abolished, and the defense of 

assumption of risk is also abolished to the extent that 

it is merely a variant of the former doctrine of contributory 

negligencej both of these are to be subsumed under the 

general process of assessing liability in proportion to 

fault. Pending future judicial or legislative developments, 

the trial courts of this state are to use broad



discretion in seeking to assure that the principle stated 

is applied in the interest of justice and in furtherance 

of the purposes and objectives set forth in this opinion.

It remains for us to determine the extent to 

•which the rule here announced shall have application 

to cases other than those which are commenced in the 

future. It is the rule in this state that determinations- 

of this nature turn upon considerations of fairness and 

public policy. (Westbrook v. Mihaly (1970) 2 Cal.3d 

765, 8OO5 Connor v. Great Western Sav. & Loan Assn.

(1968) 69 Cal'.2d 850, 868j Forster Shipbldg. Co. v.

County of L.A. (i960) 54 Cal.2d 450, 4595 County of 

Los Angeles v. Faus (1957) 48 Cal.2d 672, 680-681.) Upon 

mature reflection, in view of the very substantial number 

of cases involving the matter here at issue which are now 

pending in the trial and appellate courts of this state, 

and with particular attention to considerations of reliance 

applicable to individual cases according to the stage of 

litigation which they have reached, we have concluded 

that a rule of limited retroactivity should obtain here. 

Accordingly we hold that the present opinion shall be 

applicable to all cases in which trial has not begun 

before the date thi3 decision becomes final in this court, 

but that it sbill not be applicable to any case in which



trial began before that date (other than the instant case 

—  except that if any judgment be reversed on appeal for 

other reasons, this opinion shall be applicable to any 

retrial.

As suggested above, we have concluded that

this is a case in which the litigant before the court

should be given the benefit of the new rule announced.

Here, unlike in Westbrook v. Mihaly, supra, 2 Cal.3d

765, considerations of fairness and public policy do

not dictate that a purely prospective operation be
23

given to our decision. To the contrary, sound

principles of decision-making compel us to conclude

that, in the light of the particular circumstances of
24

the instant case, the new rule here announced should 

be applied additionally to the case at bench so as to 

provide Incentive in future cases for parties who may

23. Indeed, as we have indicated in the preceding para­
graph, such considerations have led us to permit applica­
tion of the new rule to actions which have been commenced 
but have not yet been brought to trial.

24. Nothing we say here today on this point Is intended 
to overrule, in whole or in part, expressly or by impli­
cation, the case of Westbrook v. Mihaly, supra, 2 Cal.3d 
765, or any other case involving the prospective or 
retrospective operation of our decisions.



have occasion to raise "issues involving renovation of 

unsound or outmoded legal doctrines." (See Mishkin, 

Foreword, The Supreme Court 1964 Term (1965) 79 Harv.L.Rev 

56, 60-62.) We fully appreciate'that there may be other 

litigants now in various stages of trial or appellate 

process who have also raised the issue here before us 

but who will nevertheless be foreclosed from benefitting 

from the new standard by the rule of limited retro­

activity we have announced in the preceding paragraph.

This consideration, however, does not lead us to alter 

that rule, "inequity arguably results from according 

the benefit of a new rule to the parties in the case in 

which it is announced but not to other litigants similarly 

situated in the trial or appellate process who have 

raised the same issue. But we regard the fact that the 

parties involved are chance beneficiaries as an insignif­

icant cost for adherence to sound principles of decision­

making." (Stovall v. Denno (1967) 388 U.S. 293, 301; 

fn. omitted.)

In view of the foregoing disposition of this 

case we have not found it necessary to discuss plaintiff’s 

additional contention that the rule of contributory
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negligence is in violation of state and federal constitu­

tional provisions guaranteeing equol protection of the 

laws.

The judgment is reversed.

SULLIVAN, J.

WE CONCUR:

WRIGHT, C.J.
TOBRINER, J.
BURKE, J.**

** Retired Associate Justice of the Supreme Court sitting 
under assignment by the Chairman of the Judicial Council



NGA LI v. YELLOW CAB CO. OF CALIFORNIA 

L.A. 30277

CONCURRING AND DISSENTING OPINION BY MOSK, J.

Although I concur in the judgment and agree with 

the substance of the majority opinion, I dissent from its 

cavalier treatment of the recurring problem of the manner of 

applying a new court-made rule.

In footnote 2 k  the opinion denies that the court 

now "is intending to overrule" the case of Westbrook v.

Mihaly (1970) 2 Cal.3d 765. Whether or not the majority sub­

jectively Intend to overrule Westbrook, the result and the 

text of the opinion indicate beyond any doubt that they have 

actually done so. Precedent is established not merely by 

what a court says; it is created primarily by what a court 

does. (Norris v. Moody (1890) 8/1 Cal. 1^3, 1^9; Childers v. 

Childers (19*16) 7;l Cal.App.2d 56, 61.)

Unfortunately the forthrightness of the majority 

opinion as a whole is sadly diminished by a curious reluctance 

to face up to reality by recognising that this court is 

finally overruling Westbrook and several other cases on the 

subject of applying a new court-made rule to the parties at hand.



As recently as People v. Hitch (197*0 12 Cal.3d 

6*11, 654, the majority of this court, while upholding the 

appellant's contentions, denied him relief on a theory thpt 

prospectivity should prevail over retroactive application 

of a new rule. I pointed out in my dissent (i<d. at p. 655) 

that "there is a third, and preferable, alternative: apply­

ing the new rule to the aggrieved party responsible for 

bringing the issue to judicial attention, and thereafter 

prospectively."

Up to nov/ the majority never deigned to consider 

the third alternative, but persisted in their erroneous notion 

that the only choice was between total retroactivity and 

absolute prospectivity. This occurred in two other cases 

last year: see my concurring opinion in In re Stewart (197*1)

10 Cal.3d 902, 907, and my dissenting opinion in In re Yurko 

(197*0 10 Cal.3d 057, 867.

In retrospect it is clear that V/estbrook v. Mihaly, 

supra, v-jas the point of departure in which the majority first 

strayed from the accepted doctrine that a prevailing party 

is to be awarded the fruits of his victory. In my concurring 

and dissenting opinion in that case ( 2  Cal.3d at p. 802) and 

in Hitch (.12 Cal. 3<1 at p. 656) I quoted from Stovall v. Denno 

(1967) 388 U.S. 293, to the effect that the benefits of a new



rule should apply to the parties to the proceeding which re­

sults in the new rule. In the instant; case, the majority now 

quote that same portion of Stovall, this time with approval 

(ante, p. ___ «).

Also, in Westbrook v. Mihaly (2 Cal.3d at p. 804) I 

noted that if a new rule is to apply prospactively only, "it 

will tend to deter counsel from presenting 'issues involving 

renovation of unsound or outmoded legal doctrines,"' citing 

Mishkin's foreword to the article on the 1964 term of the 

Supreme Court in 79 Harvard Law Review 56. The majority now 

adopt the same point based upon the same quotation (ante,

P. ___ **).

The majority paint their conclusion herein with 

such broad-brush and standardless terms as "considerations of 

fairness and public policy" and "sound principles of decision- • 

making," without giving any clue why application of a new 

rule is fair to Nga Li, but somehow was unfair as applied 

over the past several years to Westbrook and to the several 

other litigants who helped us develop new rules of law only 

to be deprived of the benefits thereof. The most Inexplicable 

previous result was Lares v. Shannon (1970) 2 Cal.3d 813, in 

which, it will be remembered, the plaintiffs prevailed completely 

on principle, but the majority went so far as to reverse a 

judgment in their favor.

,5Multillth opinion, page 48. 
,H-Multllith opinion, pages 47-48.



Nevertheless it Is comforting that the majority 

of the court have '.ally settled on the third of tne three 

available alternatives in applying a new court-made rule. 

Despite the majority’s gratuitous disclaimer, the bench and 

bar will understand that this court is now overruling, 

insofar as they are inconsistent, the following opinions: 

Westbrook v. Mihaly, supra, 2 Cal.3d 765; Alhambra City Sch. 

Dist. v. Mize (1970) 2 Cal.3d 806; Larez v. Shannon, supra,

2 Cal.3d 813, Foytik v. Aronson (1970) 2 Cal.3d 8l8; In re 

Yurko, supra, 10 Cal.3d 857; People v. Hitch, supra, 12 

Cal.3d 641.

MOSK, J.



LI v. Y E L L O W  C A B  C O .

L.A. 30277

D I S S E N T I N G  O P I N I O N  3 Y  C L A R K ,  J .

I dissent.

For over a century this court has consistently 

and unanimously held that Civil Code section 1714 

codifies the defense of contributory negligence.

Suddenly— after 103 years--the court declares section 

1714 shall provide for comparative negligence instead.

In my view, this action constitutes a gross departure 

from established judicial rules and role.

First, the majority's decision deviates 

from settled rules of statutory construction.

A cardinal rule of construction is to effect the
1 /

i n t e n t  o f  t h e  L e g i s l a t u r e .  T h e  m a j o r i t y  c o n c e d e s

1/ Tyrone v. Kelley (1973) 9 Cal.3d 1, 10-11 
[106 Cal.Kptr. 761, 507 P.2d 65]; Friends of Mammoth 
v. Board of Supervisors (1972) 8 Cal.3d 247, 235 [104 
Cal.Rptr. 761, 502 P.2d 10491; Mannheim v. Superior 
Court (1970) 3 Cal.3d 678, 686 [91 Cal.Rptr. 585, 478 
P.2d 17]; Scula v. Jerry Witt & Sons, Inc. (1970) 3 
Cal.3d 359i 366 [90 Cal.Rptr. 592, 475 P . 2d 864];
Merrill v. Department of Motor Vehicles (1969) 71 
Cal.2d 907, 9-18 [80 Cal.Rptr. 89, 458 P.2d 33].



"the Intention of the Legislature in enacting section 

1714 of the Civil Code was to state the basic rule 

of negligence together with the defense of contri­

butory negligence modified by the emerging doctrine

of last clear chance." (Ante, p. ___ .*) Yet the

majority refuses to honor this acknowledged intention 

— violating established principle.

The majority decision also departs signifi­

cantly from the recognized limitation upon judicial action 

— encroaching on the powers constitutionally entrusted 

to the Legislature. The power to enact and amend our 

statutes is vested exclusively in the Legislature.

(Cal.Const., art. Ill, § 3.; art. IV, § 1.) "Tnis 

court may not usurp the legislative function to change 

the statutory lav/ which has been uniformly construed 

by a long line of judicial decisions." (Estate of 

Calhoun (1955) 44 Cal.2d 378, 3O7 [282 P.2d 830].)

The majority’s altering the meaning of s p  ;tlon 17’l4, 

notwithstanding the original Intent of 1 ; framers and

the century-old judicial interpretation of the statute, 

represents no less than amendment by judicial fiat. 

Although the Legislature intended the courts to develop 

the working details of the defense of contributory

2

^Majority opinion page 29*



negligence enacted in section 1714 (see generally,

Commentary, Arvo Van Alstyne, The California Civil Code,

6 West Civ. Code (1954) pp. 1-43), no basis (DXists—  

either in history or in logic— to conclude the Legislature 

intended to authorize judicial repudiation of the basic 

defense itself at any point we might decide the doctrine 

no longer serves us-

I dispute the need for judicial— instead of 

legislative— action in this area. The majority is 

clearly correct in its observation that our society 

has changed significantly during the 103-year existence 

of section 1714. But thi3 social change has been 

neither recent nor traumatic, and the criticisms 

leveled by the majority at the present operation of 

contributory negligence are not new. I cannot conclude 

our society’s evolution has now rendered the normal 

legislative process inadequate. .

Further, the Legislature is the branch best 

able to effect transition from contributory to comparative 

or some Other doctrine of negligence. Numerous and differing 

negligence systems have been urged over the years, 

yet there remains widespread disagreement among 

both the commentators and the states as to which one is

3



best. (See Schwartz, Comparative, Negligence (1974) 

Appendix A, pp. 367-369 and § 21.3, fn. 40, pp.. 341- 

342j and authorities cited therein.) This court is 

not an investigatory body, and we lack the means of 

fairly appraising the merits of these competing 

systems. -onstrained by settled rules of judicial 

review, we must consider only matters within the 

record or susceptible to judicial notice. That this 

court is inadequate to the task of carefully selecting 

the best replacement system is reflected in the 

majority’s summary manner of eliminating from consi­

deration all but two of the many competing proposals

— including models adopted by some of our sister .
2 /

states.

Contrary to the majority's assertions of 

judicial adequacy, the courts of other states— with 

near unanimity— have conceded their inability to • 

determine the best system for replacing contributory 

negligence, concluding instead that the legislative

2/  "it remains to identify the precise form 
of comparative negligence which we now adopt for 
application in this state. Although there are many 
variants, only the two basic forms need-be considered 
here." (Ante, p. ___ .*)

4

^Majority opinion page 4l.



b r a n c h  is b e s t  a b l e  to r e s o l v e  t h e  i s s u e .

B y  a b o l i s h i n g  t h i s  c e n t u r y  o l d  d o c t r i n e  

t o d a y ,  t h e  m a j o r i t y  s e r i o u s l y  e r o d e s  o u r  c o n s t i­

t u t i o n a l  f u n c t i o n .  W e  a r e  a g a i n  g u i l t y  o f  j u d i c i a l  

c h a u v i n i s m .

C L A R K ,  J.

I C O N C U R :

M c C G M B ,  J. . •

3/ See. e.g.. Codling v. Puglia (1973) 32 
N.Y.2d 330, 344-345 [298 N.E.2d 622, 345 N.Y.S.2d 46l] 
MeGraw v. Corrin (Del. 1973) 303 A.2d 64l, 644;
Bridges v. Union Railroad Company (1971) 26 Utah 
2d 281 [488 P.2d 738]; Parsonson v. Constr. Equipment 
Co. (19?0) 386 Mich. 61 [191 N .W .2d 466] (concurring 
opinion); ICrise v. Gillund (N.Dak. 1971) 184 N.W.2d

Culp (1970) 255 Ore. 269 [465 P.2d 
Pabst Brewing Co. (1970) 47 Wio.2d

4 0 5 ;  P e t e r s o n  v 
!; V i n c e n t  v8 7 6 ]

120 f 1 7 ;r N » W . 2 d  5I 3 ]; Maki vV°PreikV (̂1966) 4o nillt2d
193 [239 N.E.2d 44,']; c o m p a r e  H o f f m a n  v. J o n e s  (Fla. 
1973) 280 S o .2d 431.
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MOi* Joint io tt- iv  n « r»  l.y  inj'jri-ti p a rty  w ill re ­
le a se  n il olhi.T to rt- feaso rs who con tr ibu ted  
to w rong . Id .

A n Innocent pn rty  Is  to  ho fu l ly  compen­
sa ted  by a  Jo in t to rt- feaso r to r  h is  le ss . 
A lls ta te  In s . Co. v . C la rk e  (Clv.App.1371) 
171 S.W .Zd 301. re f. n . r . e.
7. ---  Common lia b i l i t y ,  Jo in t to rt- fe a s­

ors
W here b id d e r w as unde r no ob lig a tion  

to  In dem n ify  owner, p u rsu an t to  In dem n ity  
p rovis ion  of co n tra c t c a llin g  fo r b idde r to 
un dc rtuke  ce r ta in  w o rk  on owner's u t i l i t y  
lin e s and po les, fo r se tt lem en t made fo r 
in ju r) ’ to b idd e r's  employee In  course o f 
Job a s  re su lt  o f separa te  a c ts  o f negligence 
of bo th  owner and b idde r, w he the r em ­
ployee w as co n tr lb u to r lly  n eg lig en t w as 
Im m a te r ia l an d  subm iss io n  o f sp ec ia l I s ­
sues re la t in g  to  con tr ib u to ry  neg ligence o f 
employee, a lth o ugh  e rro r, w a s  ha rm less. 
B luebonnet E le c . Co-op., In c . v . U n ive rsa l 
E ’.oc. Const. Co. (Civ.App.1971) <07 S.W.2d 
567, re f . n. r . e.
15. In d em n ity  agreem en ts

McCann Const. Co. v . Joe A dam s and Son 
(CIv.App.1370) 458 S.W.2d 477 [m a in  vo l­
um e ] reversed  on othor g rounds 475 S.W.2d 
721.

G enera lly , in d em n ity  agreem en t w i l l no t 
p ro tect indem n itee  a g a in s t consequences o f 
h is  own negllgenco un le ss the o b lig a tion  Is  

. exp ressed in  unequ ivo ca l te rm s. Joe A d ­
am s nnd Son v . McCann Const. Co. (hup.
1371) 475 S.W .Zd 721.

U nder o il w e ll d r i l l in g  con tra c t p ro v id ing  
th a t con tra c to r wou ld  assum o fu ll l ia b i l i t y  
for, nnd bold o il f ie ld  leaseho lder ha rm less, 
a g a in s t a l l c la im s  a r is in g  ns re su lt  of a c c i­
den ts In c id en t to d r i l l in g  operation con­
ducted  by  con tra c to r, leaseho lder w as not 
Indem n ified  fo r a cc id en ts  a r is in g  ou t of I t s  
own neg ligence . C oasta l S ta te s  C rude 
G a th e r in g  Co. v . W ill iam s  (Clv.App.1372) 
476 S.W .2d S;i9, re f. n. r. e.

G enera l ru le  Is  tha t a con tra c t o f In dem ­
n ity  w i l l not a ffo rd  p ro tection  to I lie  in ­
dem n itee a g a in s t the consequences of h is 
own neg ligence un le ss the con tra c t c le a r ly  
exp resses such an ob lig a tion  In unnqu lvocn l 
term s. Rof-Chom Corp. v . K l l ’aso  I'rod- 
ucta Co. (Clv.App.1374) 506 S.W.2d 701.

C on trac t p ro vid ing In dem n ifica tion  fo r 
owner ngnlnnt c la im s a sse rted  by co n tra c ­
tor, I t s  o ffice rs , agen ts , employees, or any  
m ember o f tliu  p ub lic , a r is in g  ou t of or In 
connection w ith  th e  w ork , excep t fo r c ln lmn 
by a m em ber o f the p ub lic  cau sed  by the 
neg ligence of the owner w ithou t c o n tr ib u ­
to ry  neg llgenco on the p a rt of the con tra c ­
tor. p rovided In d em n ific a tio n  fo r owner's 
own neg ligence , bu t on ly  w ith  respect to 
c la im s o f the con tra c to r, I ts  ag en ts and 
employees or w here tho c la im  aro se ou t o f 
the w o rk  be ing done by the con tra c to r. Id .
10. P roduc ts l ia b i l i t y  

M an u fa c tu re r o f d e fe c tive  In tra ca th  nee­
d le w h ich  wan found lia b le  to p a tien t In ­
ju re d  thereby w in  not e n tit le d  to co n tr ib u ­
tion from  c ith e r tho  packager and d is t r ib u ­
to r  I f  In traea th  u n it  of w h ich  needle wus

p a r t or ho sp ita l In wh ich p a tien t w as stuy- 
In g  a t t im e  of In ju ry , because both packa ­
g e r an il ho sp ita l would be e n tit le d  to  In ­
d em n ific a tio n  a t common law  ag a in s t m an­
u fa c tu re r  wh ich  w as so le ly  lia b le  fo r Judg­
m en t and wh ich  bud breached d u ty  owed to 
p ackage r nnd ho sp ita l V e rgo tt v . D ese re t 
P h a rm aceu tic a l Co. (C.A.1372) 463 F.2d 12.

W here m anu fa c tu re r so ld  dea le r a  tru c k  
w ith  d e fe c t iv e ly  des igned coo ling syBtem 
an d  dea le r m a te r ia lly  nnd know ing ly  a g g ra ­
v a te d  nnd con tr ib u ted  to  cond ition  b y  in ­
s ta l l in g  a i r  cond itione r w h ich  se ve re ly  en­
hanced danger, both op e ra tin g  concu rren tly  
to  cause  a cc id en t, d e a le r cou ld  not recover 
in dem n ity  from  m an u fa c tu re r b u t cou ld  re ­
co ve r con tr ib u tio n . Fo rd  M o tor Co. v. 
R u sse ll & Sm ith  Fo rd  Co. (Clv.App.137l) 
474 S.W.2d 513.
17. Land lo rd  and ten an t

W hero p ipe line owner w h ich  he ld  ease ­
m en t over o il f ie ld  fo r Its  p ipe line c rea ted  
p o ten tia lly  dangerous cond ition  In  not 
m a rk in g  lo ca tion  o f underg round p ipe line 
b u t no In ju r y  wou ld have re su lted  th e re ­
from  In absence o f a c t lvn  neg ligence o f oil 
f ie ld  leaseho lder in h a v in g  w a te r  p it d u g  In 
p repara tion  fo r w e ll d r i l l in g  a t  p lace over 
p ipe line whoso lo ca tion  leaseho lder e ith e r 
kn ew  or shou ld  have  known, re s u lt in g  In . 
ru p tu r in g  o f p ipeline nnd re s u lt in g  f ire  In 
w h ich  p la in t if fs ' decedent, n s opera to r of 
b u lld o ze r d ig g in g  w a te r  p it , d ied , p ipe line 
ow ner wns en tit le d  to  common law  in dem ­
n ity  from  leaseho lder. C oa sta l S ta t e s ,  
C rude  G a th e r in g  Co. v . W illiam s  (C lv.App.
1372) 476 S.W.2d 333, re f. n. r . e.
18. Con tract p rovis ions fo r con tr ib u tio n ! 

W hero In dem n ity  con tra c t betw een rnll-
rond nnd DP gns sup p lie r p ro vided th a t 
ra ilro a d  w as e n tit le d  to fu ll In d em n ity  I f  
dam ages wore caused by n eg lig en t a c ts  or 
om iss ion s o f producer nnd th a t producer 
w ou ld  sha re  eq u a lly  w ith  th e  ra ilro a d  In 
paym en t o f lo ss If  dam ages w ere caused by 
th e ir  Joint o r concu rring  neg ligence, und 
w here n e ith e r wns g u ilt y  of a c t iv e  n e g li­
gence hu t th ey  both, due to fu llu ro  o f each 
to ne t. were g u ilty  o f pnnslvo neg ligence 
wh ich  w as Joint nnd concu rren t w ith  so le 
cau se  not be ing  a t tr ib u ta b le  to  c ith e r , r a i l ­
road wns e n tit le d  to con tr ib u tio n  from  p ro ­
d u ce r fo r onu-hnlf o f recovery  by ru llro ud  
employee a g a in s t ra ilro ad  In employee's a c ­
tion  under F ede ra l Em p loyers' L ia b il i ty  
A ct (40 U .S .C .A . J 61 ot seq .) a g a in s t r a i l ­
road fo r In ju r ie s  su s ta in ed  when ho Inha led
I .P  gns. A tch ison , T . & 8. F . Ry. Co. v. 
Denton (Clv.App.1371) 475 S.\V.2d 821, re f. 
n. r . o.
19. C on trac to rs and subcon tracto rs

McCann Const, Co. v . Joo A dam s nnd Son 
(Clv.App.1370) 408 S.\V.2d 477 (m a in  vo l­
ume) reversed 475 8.W.2d 721.

P ro v is io n  In  con tra c t betw een gene ra l 
con tra c to r und subcon tra c to r w he reby  s u b ­
con tra c to r w ou ld  In dem n ify  gene ra l con­
tra c to r  fo r an y  In ju r ie s  su s ta in ed  by  p u r­
lieu  th rough  o r on accoun t of an y  a c t o r In 
connection w ith  tho work of tho subcon ­
tra c to r  d id not e n tit le  gene ra l co n tra c to r to  
In dem n ifica tio n  from  aubcon trn ctn r fo r

Judgment en ti le d  ag a in s t gene ra l con tra c ­
to r  for In ju r ie s  su s ta in ed  by sub co it ljjn c . 
to r 's  employees when concrete fo rm s e rec t­
ed b y  g 'n e rn l con trn cto r before sub con tra c ­
to r began do ing  Its  w o rk  of pouring con­
c re te  co llapsed so le ly  b y  tho fa u lt  o f tho 
gene ra l con tra c to r. Joe A dam s & Son v . 
M cCann Const. Co. (Sup.1971) 475 S.W.2d 
721.
30. Releace 

W he re  i t  d id  not appear th a t owner or 
opera to r o f au tom ob ile  w h ich  ran  ove r In ­
fa n t p la in t if f , o r h o sp ita l where p la in t if f  
w ns trea ted  b y  ph ys ic ian , w ere Joint to r t ­
feaso rs w ith  p h ys ic ian , se tt lem en t w ith  and 
re lea se  o f p n rt le s  o ther than  ph ys ic ian  d id  
no t requ ire  reduc tion  o f dam ages reco ve ra ­
b le  from  ph ys ic ian . Deong v . W r ig h t 
(Clv.App.1972) 478 S.W.2d 839. re f. n. r . e.
38. S um m ary Judgm ent 

E v iden ce  genera ted genu ine Issue  o f m a­
te r ia l fa c t w he the r t r u s t  ag reem en t, w h ich  
had been en te red In to  betw een un in su red  
m o to ris t c a r r ie r  nnd I t s  In su red  fo llow ing 
nutom ob lle  acc iden t, w h ich  m ade In su red  
tru s te e  ns to  any recovery In su red  m igh t 
mnke a g a in s t u n in su red  m o to ris t b u t w h ich  
w a s  s ile n t a s  to In su red  be ing tru s te e  n s to 
an y  recovery  ho m igh t m ake a g a in s t Joint 
tort- fensor. superseded t r u s t  agreem en t, 
w h ich  w as con ta ined In  po licy  and w h ich  
gave  In su re r r ig h t o f re im bu rsem en t from  
an y  recover)’ a g a in s t Joint to rt- feaso r, 
p rec lud in g  Buinmary Judgm ent fo r In su re r, 
w h ich  had In te rvened  In in su red 's  s u it  
a g a in s t Joint tort- feaso r. A lls ta te  InB. Co. 
v . C la rko  (Clv.App.1971) 471 S.W.2d 901, 
re f. n. r. e.
40. Evidence 

In  ac tion  a g a in s t leaseho lder and d r i l lin g  
con tra c to r fo r w ron g fu l dea th  o f operator

ot Ini . loz' i lit nj» a ti iu k m id  ru p ­
tu red  .u t i le :  I " in  in  c rude  r.ll plpi lint- w h ile  
d ig g in g  m u  t  t i l l p rep ara to ry  to ’.veil dtl'd- 
In g  opem tli u for leaseho lder, m uste r d r i l l ­
in g  con tra c t execu ted a f te r  d a le  u( acc iden t 
b y  leaseho lder and w e ll d r i l lin g  con tra c to r 
w h ich  sough t In dem n ity  a gn ln s t leaseho lder 
w a s  p roperly exc luded . Constn l S ta tes 
C rude G athe ring  Co. v . W illiam s  (C lv.App . 
1972) 176 S .W .Zd 339, re f. n. r . e.
40.5 J u ry  question s

W here there  w as no show ing  th a t  f ie ld  
personnel o f gene ra l con tra c to r w ere  au th o ­
r ize d  to or.ree to In dem n ity  o b lig a tio n  o r 
th n t In dem n ity  c lau se  p r in ted  on w ork o r ­
d e rs p repared by equ ipm en t sup p lie r had 
been s u b je c t of nego tia tio n s betw een gen ­
e ra l con tra c to r and equ ipm en t sup p lie r , and 
e xe cu tiv e  o f gene ra l co n tra c to r te s t if ie d  
th a t he had no know ledge of In d em n ity  
c la u se  p rin ted  on face o f w o rk  o rder s igned 
by  gene ra l con tra c to r's  f lo ld  sup e rin tenden t 
a f te r  Job fo r w h ich  c ranes had been h ired  
and  d u r in g  w h ich  dam age to  b r idg e  tee oc­
cu rred  and th a t gene ra l con tra c to r co n s id ­
ered w ork o rders a s  no th ing  more th an  re ­
ce ip ts  g iven  In fie ld  n fte r accom p lishm en t 
o f work , de te rm in a tio n  o f w he th e r co n tra c t 
o f In d em n ity  e x is ted  shou ld  have been lo ft 
to  Jury a s  tr ie r  o f fa c t . H aw s & G a rre tt 
G enera l C on trac to rs, In c . v . Q o rlie tt Bros. 
W e ld in g  Co. (Sup. 1972) 480 S.W .Zd 607.
45. Judgm en t, In genera l

W here unde r " t r u s t  ag reem en t" In su red 
agreed to  hold un y  recove ry  he made 
ngn lu s t u n in su red  m o to ris t fo r b en e fit of 
u n in su red  m o to ris t In su re r , In su re r w as 
not, on theo ry  of co n tr ib u tio n , e n tit le d  to 
recover Its  paym en ts out o f ju d gm en t In ­
su red  bad ob ta ined n gn lu s t Joint to rt- fea ­
so r. A lls ta te  In s . Co. v . C inrko (C lv.App. 
1971) 17) S.W .2d 901, re f. n. r . e.

A r t .  2 2 1 2 a . C o m p a r a t iv e  n e g l ig e n c e ;  c o n t r ib u t io n  a m o n g  jo in t  t o r t ­

fe a s o r s

Modified compnrntlve negligence

S e c t io n  1. C o n t r ib u t o r y  n e g l ig e n c e  s h a l l  n o t  b a r  r e c o v e r y  in  a n  a c ­

t io n  b y  a n y  p e rs o n  o r  p a r t y  o r  tb e  le g a l  r e p r e s e n t a t iv e  o f  a n y  p e rs o n  o r  

p a r t y  to  r e c o v e r  d a m a g e s  f o r  n e g l ig e n c e  r e s u l t in g  in  d e a th  o r  i n j u r y  to  

p o rso f is  o r  p r o p e r ty  i f  s u c h  n e g l ig e n c e  is  n o t  g r e a t e r  th a n  th o  n e g l ig e n c e  

o f  th e  p e rs o n  o r  p a r t y  o r  p e r s o n s  o r  p a r l i e s  a g a in s t  w h o m  r e c o v e r y  is 

s o u g h t ,  b u t  a n y  d a m a g e s  a l lo w e d  s h a l l  h e  d im in is h e d  in  p r o p o r t io n  to  th e  

a m o u n t  o f  n e g l ig e n c e  a t t r ib u t e d  to  th e  p e rs o n  o r  p n r ty  r e c o v e r in g .

Contribution ntnong Joint tort-foiuiors

S e e . 2. ( a )  In  th is  s e c t io n :

( 1 )  “ C l a im a n t "  m e a n s  a n y  p a r t y  s e e k in g  r e l ie f ,  w h e t h e r  h e  is  a  p l a in ­

t i f f ,  c o u n te r c ln im n n t ,  o r  c r o s s -c la im a n t .

( 2 )  “ D e f e n d a n t ”  in c lu d e s  a n y  p a r t y  f r o m  w h o m  a  c la im a n t  s e e k s  r e ­

l ie f .

( b )  In  a  c a s e  in  w h ic h  th e r e  is  m o re  t h a n  o n e  d e fe n d a n t ,  a n d  th e  c la im ­

a n t ’s  n e g l ig e n c e  d o e s  n o t  e x c e e d  th e  to t a l  n e g l ig e n c e  o f  a l l  d e fe n d a n ts ,  

c o n t r ib u t io n  to  th e  d u m a g e s  a w a r d e d  to  th e  c la im a n t  s h a l l  be  in  p r o p o r t io n  

to  t h e  p e r c e n ta g e  o f  n e g l ig e n c e  a t t r ib u t a b le  to  e a c h  d e fe n d a n t .



( c )  E a c h  d e f e n d a n t  is  j o i n t l y  a n d  s e v e r a l ly  l ia b le  f o r  th e  e n t i r e  a m o u n *  

o f  th e  j u d g m e n t  a w a r d e d  th e  c la im a n t ,  e x c e p t  t h a t  a  d e f e n d a n t  w h o s e  

n e g l ig e n c e  is  Je s s  t h a n  t h a t  o f  th e  c la im a n t  is  l ia b le  to  th e  c la im a n t  o n ly  

f o r  t h a t  p o r t io n  o f  th e  ju d g m e n t  w h ic h  r e p r e s e n t s  th e  p e r c e n ta g e  o f  n e g ­

l ig e n c e  a t t r ib u t a b le  to  h im .

( d )  I f  a n  a l le g e d  j o in t  t o r t - f e a s o r  p a y s  a n  a m o u n t  to  a  c l a im a n t  in  s e t ­

t le m e n t ,  b u t  is  n e v e r  jo in e d  a s  a  p a r t y  d e fe n d a n t ,  o r  h a v i *  ;  b e e n  jo in e d ,  

i s  d is m is s e d  o r  n o n s u it e d  a f t e r  s e t t le m e n t  w i t h  th e  c la im a n t  ( f o r  w h ic h  

r e a s o n  th e  e x i s t e n c e  a n d  a m o u n t  o f  h is  n e g l ig e n c e  a r e  n o t  s u b m it t e d  

to  th e  j u r y ) ,  e a c h  d e f e n d a n t  is  e n t i t le d  to  d e d u c t  f r o m  th e  a m o u n t  f o r  

w h ic h  h e  is  l i a b le  to  th e  c la im a n t  a  p e r c e n ta g e  o f  th e  a m o u n t  o f  th e  s e t ­

t le m e n t  b a s e d  o n  th e  r e la t io n s h ip  th e  d e f e n d a n t ’s  o w n  n e g l ig e n c e  b e a r s  

to  th e  t o t a l  n e g l ig e n c e  o f  a l l  d e f e n d a n t s .

( e )  I f  a n  a l l e g e d  j o in t  t o r t - f e a s o r  m a k e s  a  s e t t le m e n t  w it h  a  c la im a n t  

b u t  n e v e r th e le s s  is  jo in e d  a s  a  p a r t y  d e f e n d a n t  a t  th e  t im e  o f  th e  s u b ­

m is s io n  o f  th e  c a s e  to  th e  j u r y  (s o  t h a t  th e  e x is t e n c e  a n d  a m o u n t  o f  h is  

n e g l ig e n c e  a r c  s u b m it t e d  to  th e  j u r y )  a n d  h is  p e r c e n ta g e  o f  n e g l ig e n c e  is  

fo u n d  b y  th e  j u r y ,  th e  s e t t le m e n t  is  a  c o m p le te  r e le a s e  o f  th e  p o r t io n  o f  th e  

ju d g m e n t  a t t r ib u t a b le  to  th e  p e r c e n ta g e  o f  n e g l ig e n c e  fo u n d  o n  th e  p a r t  

o f  t h a t  j o i n t  t o r t - f e a s o r .

( f )  I f  th e  a p p l ic a t io n  o f  th e  r u le s  c o n ta in e d  in  S u b s e c t io n s  ( a )  

th r o u g h  ( e )  o f  t h is  s e c t io n  r e s u lt s  in  tw o  c la im a n t s  b e in g  l ia b le  to  e a c h  

o t h e r  in  d a m a g e s ,  t h e  c la im a n t  w h o  is  l ia b le  f o r  th e  g r e a t e r  a m o u n t  i s  e n ­

t i t l e d  to  a  c r e d i t  t o w a r d  h is  l i a b i l i t y  in  th e  a m o u n t  o f  d a m a g e s  o w e d  h im  

b y  th e  o t h e r  c la im a n t .

( g )  A l l  c la im s  f o r  c o n t r ib u t io n  b e tw e e n  n a m e d  d e fe n d a n ts  in  th e  

p r im a r y  s u i t  s h a l l  b e  d e te r m in e d  in  th e  p r im a r y  s u it ,  e x c e p t  t h a t  a  n a m e d  

d e f e n d a n t  m a y  p r o c e e d  a g a in s t  a  p e r s o n  n o t  a  p a r t y  to  th e  p r im a r y  s u i t  

w h o  h a s  n o t  e f f e c t e d  a  s e t t le m e n t  w i t h  th e  c la im a n t .

( h )  T h i s  s e c t io n  p r e v a i ls  o v e r  A r t i c l e  2212 , R e v is e d  C i v i l  S t a t u t e s  o f  

T e x a s ,  1925, a n d  a l l  o t h e r  la w s  to  th e  e x t e n t  o f  a n y  c o n f l ic t .

A c t s  1973, G 3rd  L e g . ,  p . 41, c h . 28 , §§ 1, 2 , e f f .  S e p t .  1, 1973.

Section 3 o f the 1973 A c t amended section  
1 o f iir t lc lo  0701b; 55 4, 5 thereo f p rovided : 

“See. 4. S a v in g  c la u se . T h is  A c t doca no t 
app ly  to an y  cause o f ac tion  a r la ln g  before 
It s  e ffe c t iv e  da te .
. "Sec. 5. S o v c rn b lllty  c lau se . I f  an y  p ro ­
v is io n  o f th is  A c t o r th e  app lica tion  thereo f 
to an y  person or c lrcunn itnncou In hold In ­
v a lid , auch In v a lid ity  ahu ll not a ffe c t o ther 
p ro v is ion s o r app lica tion s o f tho A ct w h ich  
can bo Klvon e ffe c t w ith o u t th e  In va lid  p ro ­
v is io n  or app lica tion , nnd to thin end tho 
p ro v is io n s o f th is  A c t nro dec la red  to  bo 
aeverab lo ."

Com parative Laws: 
STATE
tio u th  D ako ta 
Verm ont 
WnnhlnKton 
W iscon sin

C ITAT ION
SDCL 5 20-9-2 
12 V .S .A . 5 1030 
L aw s 1973, c. 138(X) 
W .S .A . 5 895.045

' Com parative Law s: 
STATE
A rkan sa s
Connecticu t
Mnlno
M assach u se tts
M inneso ta
M iss iss ip p i
N eb raska
Now Ham pshire
Now Je rsey

Oklahoma 
Rhode Is la n d

C ITATION
A rk .S ta tn . 5 27-1730.2 
L aw s 1973, c. 622 
14 M .R .S .A . 5 155 
M .Q .L .A . e. 231, 5 85 
M .S .A . 5 604.01 
Code 1312 {  1454 
.-..R.S. 5 25-1151 
u .S .A . 507:7-a 
N .J .S .A . 2A:i5-5.1 to 

2A:15-5.3 
23 O kLSt.Ann. 51 11. 12 
Q on .Law s 1955, 5 9-20-1

Law  R ev iew  Commentaries 
A utom obile In su ran ce ra te  changes under 

com para tive  negllgenco . J e rry  D. Todd. 30 
T exa s B a r J . 1153 (1973).

A utom obile repa ra tion s refo rm  bl'.lB. 
John M. Law ren ce  I I I ,  35 T oxub B a r J . 1117 
(1972).

C om parative negllgenco . F ra n k  T . A b ra ­
ham  nnd Don It . R idd le , 25 B ay lo r L.RCV. 
411 (1973).

C om parative negllgenco In  Texas . 11 
H ouston  L .R ev . to i (1973).

N eg llgenco law , no- fau lt, and Jury  tr ia l. 
Loon G reen and A llen  E . Sm ith , 61 Texas 
L . R ev. 825 (1973).

Proposed m od ified  com para tive  noglt- 
genco s ta tu te . F ra n k  T . Abraham . 35 T e x ­
a s  B a r J. 1114 (1972).
L ib ra ry  roforences 

C on tribu tion  <£a5(2).
Neg llgenco ©=>92.
C .J .8 . Contribution 5 U .
C.J.8 . Neg ligence 5 158(2).

A r t .  2 2 1 2 b . I n d e m n i t y  p r o v is io n s  in  m in e r a l  a g ic e m e n t s  w h e r e  n e g l i ­

g e n c e  a t t r ib u t a b le  t o  in d e m n i t e e

S e c t io n  1. T h e  l e g i s la t u r e  f in d s  t h a t  a n  in e q u i t y  is  f o s t e r e d  o n  c e r ­

t a in  c o n t r a c t o r s  b y  th e  in d e m n ity  p r o v is io n s  c o n t a in e d  in  s o m e  a g r e e m e n ts  

p e r t a in in g  to  w e l l s  f o r  o i l ,  g a s ,  o r  w a t e r ,  o r  m in e s  f o r  o t h e r  m in e r a ls .  I t  

is  th e  in t e n t  o f  t h e  l e g i s l a t u r e  a n d  th e  p u rp o s e  o f  t h is  A c t  to  d e c la r e  p r o ­

v is io n s  f o r  in d e m n i t y  in  c e r t a in  a g r e e m e n ts  w h e r e  t h e r e  i s  n e g l ig e n c e  a t ­

t r ib u t a b le  to  th e  in d e m n it e e  to  b e  a g a i n s t  th e  p u b lic  p o lic y  o f  th e  S t a t e  o f  

T e x a s .

S e c .  2 . E x c e p t  a s  s p e c if ie d  in  S e c t io n  4 o f  t h is  A c t ,  a  c o v e n a n t ,  p r o m ­

ise , a g r e e m e n t ,  o r  u n d e r s t a n d in g  c o n ta in e d  in , c o l la t e r a l  to , o r  a f f e c t i n g  

a n  a g r e e m e n t  p e r t a in in g  to  a  w e l l  f o r  o i l ,  g a s ,  o r  w a t e r ,  o r  m in e  f o r  a n y  

m in e r a l ,  is  v o id  a n d  u n e n f o r c e a b le  i f  i t  p u r p o r t s  to  in d e m n i f y  th e  in d e m ­

n ite e  a g a i n s t  lo ss  o r  l i a b i l i t y  f o r  d a m a g e s  a r i s in g  f r o m  e i t h e r  d e a th  o r  

b o d ily  i n j u r y  to  p e r s o n s , o r  i n j u r y  to  p r o p e r ty ,  o r  a n y  o t h e r  lo s s , d a m a g e ,  

o r  e x p e n s e  a r i s in g  f r o m  e i t h e r  d e a th  o r  b o d ily  in j u r y ,  i n j u r y  to  p r o p e r ty ,  

o r  lo s s , d a m a g e ,  o r  e x p e n s e , w h ic h  is  c a u s e d  b y  o r  r e s u l t s  f r o m  t h e  s o le  

o r  c o n c u r r e n t  n e g l ig e n c e  o f  th e  in d e m n ite e ,  o r  a n  a g e n t  o r  e m p lo y e e  o f  

th e  in d e m n ite e ,  o r  a n  in d e p e n d e n t  c o n t r a c t o r  w h o  is  d i r e c t ly  r e s p o n s ib le  

to  th e  in d e m n ite e .

S e c .  3. T h e  t e r m  “ a g r e e m e n t  p e r t a in in g  to  a  w e l l  f o r  o i l ,  g a s ,  o r  w a ­

t e r ,  o r  m in e  f o r  a n y  m i n e r a l "  a s  u sed  in  Se< l io n  2  o f  t h is  A c t ,  m e a n s  a n y  

a g r e e m e n t  o r  u n d e r s t a n d in g ,  w r i t t e n  o r  o r a l ,  c o n c e r n in g  a n y  o p e r a t io n s  r e ­

la t e d  to  d r i l l in g ,  d e e p e n in g , r e w o r k in g ,  r e p a i r in g ,  im p r o v in g ,  t e s t in g ,  t r e a t ­

in g , p e r f o r a t in g ,  a c id iz in g ,  lo g g in g ,  c o n d it io n in g ,  a l t e r in g ,  p lu g g in g ,  o r  

o t h e r w is e  r e n d e r in g  s e r v ic e s  in  o r  in  c o n n e c t io n  w i t h  a n y  w e l l  d r i l le d  fo r  

th e  p u rp o s e  o f  p r o d u c in g  o r  d is p o s in g  o f  o il ,  g a s ,  o r  o t h e r  m in e r a ls ,  o r  

w a t e r ,  o r  d e s ig n in g ,  e x c a v a t in g ,  c o n s t r u c t in g ,  im p r o v in g ,  o r  o t h e r w is e  r e n ­

d e r in g  s e r v ic e s  in  o r  in  c o n n e c t io n  w i t h  a n y  m in e  s h a f t ,  d r i f t ,  o r  o th e r  

s t r u c t u r e  in te n d e d  f o r  u s e  in  th e  e x p lo r  ation fo r  o r  p r o d u c t io n  o f  a n y  m in ­

e r a l ,  o r  a n  a g r e e m e n t  to  p e r f o r m  a n y  p o r t io n  o f  a n y  s u c h  w o r k  o r  n c r v ic e s  

o r  a n y  a c t  c o l la t e r a l  th e r e to ,  in c lu d in g  th e  f u r n is h in g  o r  r e n t a l  o f  e q u ip ­

m e n t , in c id e n t a l  t r a n s p o r t a t io n ,  a n d  o t h e r  g o o d s  a n d  s e r v ic e s  f u r n is h e d  in  

c o n n e c t io n  w it h  a n y  s u c h  s e r v ic e  o r  o p e r a t io n .

S e c .  4 . ( a )  T h e  p r o v is io n s  o f  th is  A c t  do n o t  a p p ly  to  lo s s  o r  l i a b i l i t y

f o r  d a m a g e s ,  o r  a n y  o t h e r  e x p e n s e s , a r i s in g  fro m

( 1 )  d e a th  o r  b o d i ly  i n j u r y  to  p e r s o n s  o r  in j u r y  to  p r o p e r ty  r e s u l t in g  

f r o m  r a d i o a c t iv i t y ;

( 2 )  i n j u r y  to  p r o p e r ty  r e s u l t in g  fr o m  p o l lu t i o n ;  o r

( 3 )  i n j u r y  to  p r o p e r ty  r e s u l t in g  f r o m  r e s e r v o ir  o r  u n d e r g r o u n d  d a m ­

a g e .

( b )  T h e  p r o v is io n s  o f  th is  A c t  do  n o t  a f f e c t  th e  v a l id i t y  o f  a n y  in s u r ­

a n c e  c o n t r a c t  o r  n n y  b e n e f i t  c o n f e r r e d  b y  th e  W o r k m e n ’s  C o m p e n s a t io n  

L a w  o f  th is  s t a l e  a n d  do  n o t  d e p r iv e  a n  o w n e r  o f  th e  s u r f a c e  e s t a t e  o f  th e  

r i g h t  to  s e c u r e  a n  in d e m n ity  f r o m  a n y  le s s e e , o p e r a to r ,  c o n t r a c t o r ,  o r  o t h e r  

p e r s o n  c o n d u c t in g  o p e r a t io n s  f o r  th e  e x p lo r a t io n  o r  p r o d u c t io n  o f  m in ­

e r a ls  o f  th e  o w n e r ’s la n d .

( c )  T h e  p r o v is io n s  o f  S e c t io n  2  o f  t h is  A c t  s h a l l  n o t  a p p ly  to  a n y  a g r e e ­

m e n t  p r o v id in g  fo r  in d e m n ity  w i t h  r e s p e c t  to  c la im s  f o r  p e r s o n a l  i n j u r y  

o r  d e a th  to  in d e m n i t o r ’s e m p lo y e e s  o r  a  gen' o r  th e  e m p lo y e e s  o r  a g e n t s  

o f  in d e m n i t o r ’s s u b -c o n t r a c t o r s  i f  th e  p n rv .e s  a g r e e  in  w r i t in g  t h a t  s u c h  

in d e m n ity  o b l ig a t io n  w i l l  b e  s u p p o r te d  b y  a v a i l a b le  l i a b i l i t y  in s u r a n c e  

c o v e r a g e  to  b e  f u r n is h e d  b y  in d e m n i t o r ;  p r o v id e d , h o w e v e r ,  t h a t  s u c h  in ­

d e m n ity  o b l ig a t io n  s h a l l  be  o n ly  to  th e  e x t e n t  o f  th o  c o v e r a g e s  a n d  d o l l a r  

l im it s  o f  in s u r a n c e  u g r e e d  to  b e  f u r n is h e d ;  b u t  in  n o  e v e n t  s h a l l  s a id  in ­

s u r a n c e  b e  r e q u ir e d  in  a n  a m o u n t  in  e x c  ’s s  o f  t w e lv e  t im e s  s t a t e  b a s ic  l im ­

its  f o r  b o d ily  In ju r y ,  a p p r o v e d  b y  th e  . o a r d  o f  In s u r a n c e  C o m m is s io n e r s
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an d , W a s h in g to n  S t a t e  U n i v e r s i t y  d u r i n g  t h e  1973-75 b ie nn iu m  
under  t h e  p r o v i s i o n s  o f  ECW 6 6 . 0 8 . 1 8 0 .  I f  t h i s  s e c t i o n  i s  
n o t  d e l e t e d ,  t h e  U n i v e r s i t y  o f  Wash ing ton  w i l l  r e c e i v e  
$300 ,000  l e s s  t h a n  a n t i c i p a t e d ,  Wa sh in g t on  S t a t e  U n i v e r s i t y  
w i l l  r e c e i v e  $20 0 ,0 00  l e s s  t h a n  a n t i c i p a t e d ,  and t h e  
D iv i s o n  o f  H e a l t h - D e p a r t m e n t  o f  S o c i a l  and H e a l t h  S e r v i c e s  
w i l l  r e c e i v e  $50 0 , 000  more t h a n  a n t i c i p a t e d  f o r  a l c o h o l i s m  
programs a u t h o r i z e d  by RCW 7 0 . 9 6 . 0 9 0 .

Veto
Message

Al tho ugh  t h e  l a n g u a g e  o f  t h i s  s e c t i o n  do es  n o t  
c o n t a i n  t h e  word " a p p r o p r i a t i o n , "  i n  t h e  a b s e n c e  o f  any
s p e c i f i c  l a n g u a g e  t o  t h e  c o n t r a r y ,  t h e  e f f e c t  i s  an
a p p r o p r i a t i o n  o f  $ 5 0 0 ,0 00  f o r  a d d i t i o n a l  e x p e n d i t u r e s  by 
th e  D i v i s i o n  o f  H e a l t h .  The A lc o h o l i s m  Program o f  t h e  
D i v i s i o n  o f  H e a l t h  was f u nd ed  a t  t h e  l e v e l  recommended i n
my p r o p o s e d  b u d g e t  f o r  t h e  1973 -75  b i e n n i u m ,  and I  do n o t
b e l i e v e  t h e  L e g i s l a t u r e  i n t e n d e d  t o  p r o v i d e  a d d i t i o n a l  
f un ds  f o r  t h L t  p rogram.

With t h e  e x c e p t i o n  of. t h e  i t e m s  d e s c r i b e d  a b o v e ,  t h e  
r e m a i n d e r  o f  t h e  b i l l  i s  a p p r o v e d . "

CHAPTER 138 
( E n g r o s s e d  S e n a t e  B i l l  No. 2095]  

COMPARATIVE NEGLIGENCE--IMPUTED NEGLIGENCE

AN ACT R e l a t i n g  t o  c i v i l  p r o c e d u r e ;  c r e a t i n g  a nev c h a p t e r  in  T i t l e  9 
RCW; and d e c l a r i n g  an e f f e c t i v e  d a t e .

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON-
]J£H SECTipN.  S e c t i o n  1.  C o n t r i b u t o r y  n e g l i g e n c e  s h a l . ’ n o t  

b a r  r e c o v e r y  i n  an  a c t i o n  by any  p e r s o n  o r  h i s  l e g a l  r e p r e s e n t a t i v e  
t o  r e c o v e r  •.lamages c a u s e d  by n e g l i g e n c e  r e s u l t i n g  i n  d e a t h  o r  in  
i n j u r y  t o  p e r s o n  o r  p r o p e r t y ,  b u t  any damages  a l l o w e d  s h a l l  be 
d i m i n i s h e d  i n  p r o p o r t i o n  t o  t h e  p e r c e n t a g e  o f  n e g l i g e n c e  a t t r i b u t a b l e  
t o  t h e  p a r t y  r e c o v e r i n g .

t>£W SECTION. S ec .  2.  The n e g l i g e n c e  o f  one  m a r i t a l  s p o u s e  
s h a l l  n o t  be im pu te d  t o  t h e  o t h e r  s p o u s e  t o  t h e  m a r r i a g e  s o  a s  t o  b a r  
r e c o v e r y  i n  an a c t i o n  by t h e  o t h e r  s p o u s e  t o  t h e  m a r r i a g e ,  o r  h i s  o r  
h e r  l e g a l  r e p r e s e n t a t i v e ,  t o  r e c o v e r  damages f rom a t h i r d  p a r t y  
c a u s e d  by n e g l i g e n c e  r e s u l t i n g  i n  d e a t h  o r  i n  i n j u r y  t o  t h e  p e r s o n .

SECTION. Se c .  3. T h i s  a c t  t a k e s  e f f e c t  a s  o f  12:01 a . m .  
on A p r i l  1,  1979.

NEW SECTION. S ec .  9.. I f  any p r o v i s i o n  o f  t h i s  a c t  o r  t h e  
a p p l i c a t i o n  t h e r e o f  t o  any  p e r s o n  o r  c i r c u m s t a n c e  i s  h e l d
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u n c o n s t i t u t i o n a l ,  t h e  r e m a i n d e r  o f  t h i s  a c t  and t h e  a p p l i c a t i o n  o f  
su c h  p r o v i s i o n s  t o  o t h e r  p e r s o n s  o r  c i r c u m s t a n c e s  s h a l l  n o t  be 
a f f e c t e d  t h e r e b y ,  and i t  s h a l l  b e  c o n c l u s i v e l y  presumed t h a t  t h e  
l e g i s l a t u r e  would have  e n a c t e d  t h e  r e m a i n d e r  o f  t h i s  a c t  w i t h o u t  such  

i n v a l i d  o r  u n c o n s t i t u t i o n a l  p r o v i s i o n .
ft EH SECTION. S ec .  5.  S e c t i o n s  1 th r o u g h  9 o f  t h i s  a c t  s h a l l  

c o n s t i t u t e  a new c h a p t e r  i n  T i t l e  <4 RCW.

P a s s e d  t h e  S e n a t e  ( larch 3 1 ,  1973.
P a s s e d  t h e  House A p r i l  19,  1973.  v-
Approved by t h e  Go ver nor  A p r i l  23 ,  1973.
F i l e d  i n  o f f i c e  o f  S e c r e t a r y  o f  S t a t e  A p r i l  29

CHAPTER 139 
[ E n g r o s s e d  S u b s t i t u t e  S e n a t e  D i l l  No. 2800]  

DEPARTMENT OF SOCIAL AND HEALTH ' 
SERVICES BUDGET

AN ACT A d o p t i n g  t h e  b u d g e t  f o r  t h e  d e p a r t m e n t  o f  s o c i a l  and h e a l t h
s e r v i c e s  and a l l i e d  a g e n c i e s ;  making a p p r o p r i a t i o n s  and
a u t h o r i z i n g  e x p e n d i t u r e s  f o r  t h e  o p e r a t i o n s  o f  t h e  d e p a r t m e n t
and a l l i e d  a g e n c i e s  f o r  t h e  f i s c a l  b i enn ium b e g i n n i n g  J u l y  1,
1973,  and e n d i n g  Ju ne  30,  1975;  d e s i g n a t i n g  e f f e c t i v e  d a t e s
f o r  c e r t a i n  a p p r o p r i a t i o n s ;  and d e c l a r i n g  an e m e r g e n c y .

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:
JtiJEW SSCJ lgjJ i  S e c t i o n  1.  T h a t  a b u d g e t  i s  h e r e b y  a d o p t e d  f o r

t h o  d e p a r t m e n t  o f  s o c i a l  and h e a l t h  s e r v i c e s  and i t s  a l l i e d  a g e n c i e s
and s u b j e c t  t o  t h *  p r o v i s i o n s  s e t  f o r t h  i n  t h e  f o l l o w i n g  s e c t i o n s ,
t h e  s e v e r a l  amount s  s p e c i f i e d  in  t h e  f o l l o w i n g  s e c t i o n s ,  o r  so  much 
t h e r e o f  a s  s h a l l  be s u f f i c i e n t  t o  a c c o m p l i s h  t h e  p u r p o s e s  d e s i g n a t e d ,  
a r e  h e r e b y  a p p r o p r i a t e d  and a u t h o r i z e d  t o  be d i s b u r s e d  f o r  s a l a r i e s ,  
wages and o t h e r  e x p e n s e s  and f o r  o t h e r  s p e c i f i e d  p u r p o s e s  f o r  t h e
f i s c a l  b i e nn iu m  b e g i n n i n g  J u l y  1, 1973,  and e n d i n g  J u n e  .30,  1975,
e x c e p t  a s  o t h e r w i s e  p r o v i d e d ,  o u t  o f  t h e  s e v e r a l  f u n d s  o f  t h e  s t a t e  
h e r e i n a f t e r  named.

HEW S ECTION. S e c .  2. FOR THE DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 

G e n e r a l  Fund A p p r o p r i a t i o n :  PROVIDED, T h a t
$ 5 9 9 , 8 6 6 , 9 2 9  i s  f rom s t a t e  f u n ds  and 
$ 6 , 5 9 1 , 1 6 8  i s  f rom p r i v a t e  and l o c a l  f u n d s  and 
$ 9 1 7 , 7 1 3 , 1 9 8  i s  f rom f e d e r a l  f u n d s :  PROVIDED,
T h a t  any p r o p o s a l  t o  expend  moneys o r  man
y e a r s  from an a p p r o p r i a t e d  fu nd  o r  a c c o m  t
i n  e x c e s s  o f  a p p r o p r i a t i o n s  p r o v i d e d  by ' . av ,  ba se d

~rr'rrtr r t-irv «'wr»r yaw
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CHAPTER 507
■: i»:«

A C T I O N S

S t r ic t  L ia b i l it y  and  Im p lied  

W a r ra n t ie s  L im ited .

V en u e

M in o rs  C o n tra c ts ; M o to r  V e h i­

cles [R e p e a le d .]

[Afeui Se c tio n s ] 507: 8 -b

5 0 7 :7 -a  C o m p ara t iv e  N e g lig e n ce .

5 0 7 :7 -b  R e lea se  o r  C o ven an t N o t  to  

S u e ; Jo in t  T ortfeasors .

5 0 7 :7 -c  In ad m iss ib le  E v id e n c e ; P o s t  

V e rd ic t  P roced u re .

507: 8 C o n tr ib u to ry  N e g lig e n c e  a s  D e ­

fen se  [R e p e a le d .]

507: 1 Partners..
[Repealed 1973, 378: 2, eff. Aug. 29, 1973, superseded by RSA 304-A: 18 

etseq. (supp).]
507: 2 Cotetfant9. „

. A n n o ta t io n s  .

L ib r a r y  re feren ces  

L a rc e n y : cotenhnt ta k in g

p ro p erty . 17 A L R 3 d  1394.

cotenancy

507: 7 False Checks, etc. Any person who makes, draws, utters or de­
livers any check, draft or order for the payment of money upon any bank 
or other depository, knowing that the maker or drawer has not sufficient 
funds in or credit with such bank or other depository for the payment 
thereof, and which is not paid in full upon presentation, shall be liable to 
the person injured thereby.

Sourco . 1917, 5 5 :1 .  

3 8 4 :1 2 . R S A  5 0 7 :7 . 

A u g . 17, 1971.

P L  3 2 8 :1 2 . R L  

1971, 227 : 5, c(T.

A m end m en ts— 1971. O m itted  provisions  

re la t in g  to a rres t.

507:7-a [New] Comparative Negligence. Contributory negligence 
shall not bar recovery in an action by any plaintiff, or his legal representa­
tive, to recover damages for negligence resulting in death, personal in­
jury, or property damage, if such negligence was not greater than the 
causal negligence of the defendant, but the damages awarded shall be 
diminished, by general verdict, in proportion to the amount of negligence 
attributed to the plaintiff; provided that where recovery is allowed against 
more than one defendant, each such defendant shnll be liable for that 
proportion of the total dollar amount awarded as damages in the ratio 
of the amount of his causal negligence to the amount of causal negligence 
attributed to all defendants against whom recovery is allowed. The burden 
of proof as to the existence or amount of causal negligence alleged to 
b e  attributable to a party shall vest upon the party making such allegation. 
This section shall govern all actions arising out of injuries and other 
damages sustained on and after August 12, 1969, and none other.

So urce . 1969, 2 2 5 :1 , cfT. A u g . 12, 1969. th ereo f tho provision concern ing  the  

1970, 3 5 :1 ,  eff. M a y  4, 1970. burden o f proof as to com p ara tive  n e g li-

A m cn d m en ts— 1970. A dded  a t  the  nnd goncc.

183
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Havaii 
Regular Stssion 

1969 New Law i. 5^3 
(Page 5k2 - In 31snk)

HAWAII 
Regular Session

Act 227, Lavs 1969
House B i U  No. 857

RELATING TO TORT ACTIONS BASED ON NEGLIGENCE AND 
AMENDING CHAPTER 663 - HAWAII REVISED STATUTES.

BE IT ENACT-DBY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Chapter 663 of tho Hawaii Revised Statutes ia 

amended by adding a new Part to be appropriately designated and 

to read a3 follows:
Part-"-*— "-Comparative Negligence 

"Section 663 - Contributory nogligence no bar; compara­

tive negligence; findings of fact and special verdicts.

"(a) Contributory negligence shall not bar recovery 

in any action by any person or hi3 logal representative to 

recover damages for negligence resulting in death or in injury 

to person or property, if such negligence was not as groat 

as the negligence of tho person against whom recovery is 

sought, but any damages allowed shall be diminished in propor~ 
tion to the amount of negligence attributable to the person 
for whose injury, damage or death recovery is made.

''(b) In any action to which subsection (a) of this 

section applies, the court, in a nonjury trial, 3hall make 
findings of fact; or, in a jury trial, the jury shall return 
a special verdict which shall state:

"(1) Tho amount of the damages which would



H&vaii 
Regular Seecicn 1969 Eew.Ls.ve Page; 5*A

Hou*e Bill No. 857—  Con -1 d

have been recoverable i f  ther̂ i had been no contributor-/
1

negligence; and

"(2) The degree of negligence of each party, 

expressed as a percentage.

’’(c) Upon tho making of the finding of fact or the 

return of a special verdict, as is contemplatedby subsection 

(b) above, the court shall reduce the amount of the verdict 

in proportion to the amount of negligence attributable to 

the person for whose injury, damage or death recovery is 

made, provided, however, that if tho said proportion is equal 

to or greater than the negligence of the person against whom 

recovery is sought, then, in such event, the court will enter 

a judgment for the defendant."

SECTION 2. Tho provisions of thi3 Act shall not bo 

retroactive and shall affect only those claims accruing after 

its effective date.

SECTION 3* This Act shall take effect upon its approval.

Approved, July lU, 1969

)
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Leg is la tive  Inform ation Se rv ice

L A W  M E M O

T H I S  I S  N O W  L A W

HAWAII REGULAR SESSION 1969

COMPARATIVE NEGLIGENCE

Newly provides that contributory negligence shall not bar recovery 
in any action by ar y person or legal representative to recover damages for 
negligence resulting in death or in injury to person or property, if such 
negligence was not as great as the negligence of the person against whom 
recovery is sought, but any damages allowed shall be diminished in proportion 
to the amount of negligence attributable to the person for whose injury, 
damage or death recovery is made.

Further provides that in any action to which the above applies, the 
court, in a non-jury trial,shall make findings of fact or, in a jury trial, the 
jury shall return a special verdict which shall state: (1) the amount of damages 
which would have been recoverable if there had been contributory negligence; 
and (2) the degree of negligence of each party, expressed as a percentage.

Further provides that upon the making of the finding of fact or the 
return of a special verdict, as contemplated above,the court shall reduce the 
amount of the verdict in proportion to the amount of negligence attributable 
to the person for whose injury, damage or death recovery is made, provided 
however that if che said portion is equal to or greater than the negligence of 
the person against whom recovery is sought, then, in such event, the court 
will enter a judgment for the defendant.

Provides that the provisions hereof shall affect only those claims 
accruing the effective date hereof.

TEXT OF LAW ATTACHED
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Senate Bill No. 524— Committee on Judiciary 

CHAPTER 787
AN ACT relating to tort actions; providing for a system of comparative neglige:;;* 

in lieu of the defenses of contiibutory negligence; providing that multig': 
defendants shall be severally liable and damages shall be apportioned in accord’ 
ance with negligence of each defendant; and providing other matters proper!; 
relating thereto.

[Approved May 3, 1973]

The People of the Slate of Nevada, represented in Senate and Assembly,
do enact as follows:

Sectio n  1. C h a p te r  41 o f  N R S  is h e re b y  a m e n d e d  b v  adding  

th e re to  a  n e w  se c tio n  w h ic h  sh a ll read  as  fo llo w s :

1. In any action to recover damages for injury to persons or pro;- 
erty in which contributory negligence may be asserted as a defense, the 
contributory negligence of the plaintiff shall not bar a recovery if the neg­
ligence of the person seeking recovery war not greater than the ncg'..- 
gcncc or gross negligence of the person o r  persons against whom recover , 
is sought, but any damages allowed sltall be diminished in proportion :.i 
the amount of negligence attributable to the verson seeking recovery.

2. In such cases, the judge may, and when requested by any pur? 
shall instruct the jury that:

(a) The plaintiff may not recover if his contributory negligence has con­
tributed more to the injury than the negligence of the defendant or tkt 
combined negligence of multiple defendants.

(b) If the jury determines the plaintiff is entitled to recover, it slu2 
return by general verdict the total amount of damages the plaintiff wou'J 
be entitled to recover except for his contributory negligence.

(c) If the jury determines that a party is entitled to recover, it sh: ' 
return a special verdict indicating the percentage of negligence attribut­
able to each party.

(d) The percentage of negligence attributable to the person seeL-t 
recovery shall reduce the amount of such recovery by the proportions-! 
amount of such negligence.

3. Where recovery is allowed against more than one defendant ;» 
j- sttfh an action:

. The defendants are severally liable to the plaintiff.
/ (b) Each defendants' liability shall be in proportion to his neglige1**

as determined by the jury, or judge if there is no jury. The jury or ju '-c* 
shall apportion the recoverable damages among the defendants in aca-'-i 
ance with the negligence determined.

A S  cst.tb

FIF TY -S  

Assem bly B ill N o  

Ch
\ S  A C T  relating to justices o f the 

townships; and providing.

lAp:

The People of the State of Nev.
doe

S e c t i o n  1. N R S  4 .0 2 0  is ’ 

4 .0 2 0  1. [ T h e r e  sh a ll b e  o

•f the state h a v in g  a  p o p u la tio  

the last p rece d in g  n a t io n a l cer 

T a ile d  Sta tes  D e p a r tm e n t  o fh  

peace sh all b e  e le c te d  b y  th e  q c  

v-r.il state e le c tio n  in  N o v e m b e r  

2. There sh a ll b e  o n e  just, 

h a v in g  a  p o p u la t io n  o f  11 

: • .veiling n a tio n a l cen sus o f t  

v  D e p a r tm e n t o f  C o m m -:

! he e lected  b y  the  q u a lilt  

i- e lection  to  b e  h e ld  in  N  

e v n  held  e v e ry  4  y ears  thei 

< ] There shall be one jus 
• t,,r which there shall hex 
;• at a general state clectin 
u dter, the following numb

   of the township as
-i of the Bureau of the t 

< • merce:
>■■■ l< the population is less:)

11 the population is 60,6 
H i e  term  o f  o ffice  o f  ji 

>■ ■ •: the 1st M o n d a y  in Ja i

t: 3 3. Ju stices  o f  the pe< 

e-i- tn ls o f c o u n ty  com m iss i  

P I  •/. T h e  c le rk  o f  the I 

'  a fter th e  e le c tio n  o r  a  

jv a e e , c ertify  u n d e r  sc 

' "n en t and  q u a lif ica tion  

!•- tiled in th e  office  o f  fci 

t.icter o f  su ch  officer.

2 T h e  b o a rd  o f  co o  

.i to w n sh ip  o f  such  .i 

d justice o f  the pc  

• justice o f  the p e a c  

*>-*> 1975.
' Section 2 of thiv>

Section 1 of thi

/
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CS f o r  H B  1 7 6

Sec. 0 9 . 6 5 ^ ^ y  C O N T R I B U T O R Y  N E G L I G E N C E  N O  B A R  T O  A C T I O N :  M O D I F I E D

C O M P A R A T I V E  N E G L I G E N C E .  (a) I n  a n y  a c t i o n  t o  r e c o v e r  d a m a g e s  f o r  d e a t h  '

o r  f o r  i n j u r y  t o  p e r s o n s  o r  p r o p e r t y  i n  w h i c h  c o n t r i b u t o r y  n e g l i g e n c e  m a y

b e  a s s e r t e d  a s  a d e f e n s e ,  fe+re c o n t r i b u t o r y  n e g l i g e n c e  ©f~t-he--pl^TTtr3Xf s h a l l

n o t  b a r  a  r e c o v e r y  i f  t h e  n e g l i g e n c e  o f  t h e  p e r s o n  s e e k i n g  r e c o v e r y  w a s  not

g r e a t e r  t h a n  t h e  n e g l i g e n c e  o r  g r o s s  n e g l i g e n c e  o f  t h e  p e r s o n  o r  p e r s o n s

a g a i n s t  w h o m  r e c o v e r y  is s o u g h t ,  b u t  a n y  d a m a g e s  a l l o w e d  s h a l l  b e  d i m i n i s h e d
1 • • * * * • .

i n  p r o p o r t i o n  t o  t h e  a m o u n t  o f  n e g l i g e n c e  a t t r i b u t a b l e  to t h e  p e r s o n

s e e k i n g  r e c o v e r y .

(b) ' ' ' ' ' ' •

$ec. 09.6 5 .lllO. ’J U R Y  I N S T R U C T I O N S .  I n  s u c h  c a s e s ,  t h e  j u d g e  m a y ,  and- 

w h e n  r e q u e s t e d  b y  a n y  p a r t y  s h a l l  i n s t r u c t  t h e  j u r y  that: . .

t 1
(1) T h e  p l a i n t i f f  m a y  n o t  r e c o v e r  i f  his c o n t r i b u t o r y  n e g l i g e n c e  

has c o n t r i b u t e d  m o r e  t o  t h e  i n j u r y  t h a n  t h e  n e g l i g e n c e  of t h e  d e f e n d a n t  or 

t h e  c o m b i n e d  n e g l i g e n c e  o f  m u l t i p l e  d e f e n d a n t s .

(2) If  t h e  j u r y  d e t e r m i n e s  t h e  p l a i n t i f f  is e n t i t l e d  to r e c o v e r ,  

it s h a l l  r e t u r n  b y  g e n e r a l  v e r d i c t  t h e  t o t a l  a m o u n t  of  d a m a g e s  t h e  p l a i n t i f f ,  

w o u l d  b e  e n t i t l e d  to  r e c o v e r  e x c e p t  f o r  h i s  c o n t r i b u t o r y  n e g l i g e n c e .  .

(3) I f  t h e  j u r y  d e t e r m i n e s  t h a t  a 'party is e n t i t l e d  t o  r e c o v e r ,

it s h a l l  r e t u r n  a s p e c i a l  v e r d i c t  i n d i c a t i n g  t h e  p e r c e n t a g e  of n e g l i g e n c e
 --

a t t r i b u t a b l e  to e a c h  p a r t y .

(*1) T h e  p e r c e n t a g e  o f  n e g l i g e n c e  a t t r i b u t a b l e  to t h e  p e r s o n  

s e e k i n g  r e c o v e r y  s h a l l  r e d u c e  t h e  a m o u n t  o f  s u c h  r e c o v e r y  b y  the p r o p o r­

t i o n a t e  a m o u n t  of  s u c h  n e g l i g e n c e .

Sec. 09.6 5 ^ ) M U L T I P L E  P A R T I E S .  (a) E a c h  d e f e n d a n t  is j o i n t l y

a n d  s e v e r a l l y  l i a b l e  f o r  t h e  e n t i r e  a m o u n t  o f  t h e  j u d g m e n t  a w a r d e d  t h e  

c l a i m a n t .

(b) C o n t r i b u t i o n  a m o n g  j o i n t l y  l i a b l e  d e f e n d a n t s  s h a l l  b e  as p r o v i d e d
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f S e c t i o n  2. A S  0 9 . 1 6  is a m e n d e d  to r e ad:
' .

S e c .  0 9 . 1 6 . 0 2 0 .  P R O  R A T A  S H A R E S "  I n  d e t e r m i n i n g  t h e  p r o  r a t a  s h a r e s  

)f t o r t f e a s o r s  i n  t h e  e n t i r e  l i a b i l i t y

(1) t h e i r  r e l a t i v e  d e g r e e s  o f  f a u l t  s h a l l  [ N O T ]  b e  c o n s i d e r e d ;

(2) i f  e q u i t y  r e q u i r e s ,  t h e  c o l l e c t i v e  l i a b i l i t y  o f  s o m e  as a g r o u p  

c o n s t i t u t e s  a s i n g l e  s h a r e ;  a n d

(3) p r i n c i p l e s  o f  e q u i t y  a p p l i c a b l e  to c o n t r i b u t i o n  g e n e r a l l y  s h a l l

i p p l y . /  . ' ' . ‘

k  V* • 7*
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W O R K  D R A F T  C O P Y  W O R K  D R A F T  C O P Y

M O D E L  S T A T U T E  C O M P A R A T I V E  N E G L I G E N C E

( A v a l ' s
S e c t i o n  1. G E N E R A L  R U L E S .  (a) In a l l  a c t i o n s  b a s e d  o n  s t r i c t  l i a b i l i t y ,  

n e g l i g e n c e  or r e c k l e s s n e s s ,  t h e  f a c t  the p a r t y  b r i n g i n g  t h e  a c t i o n  was 

at f ault b e c a u s e  t h a t  p e r s o n  w a s  n e g l i g e n t  or r e c k l e s s  or u n r e a s o n a b l y  and 

i m p l i e d l y  a s s u m e d  t h e  r i sk, s h a l l  not n e c e s s a r i l y  b a r  r e c o v e r y ;  r a t h e r ,  

the p e r s o n ' s  d a m a g e s  s h a l l  be d i m i n i s h e d  by the t r i e r  of f a c t  in 

p r o p o r t i o n  to the a m o u n t  o f  f a u l t  a t t r i b u t a b l e  to that p e r s o n .

> (b) T h e  p r i n c i p l e s  set f o r t h  in S u b s e c t i o n  A s h a l l  a l s o  a p p l y  in

A c t i o n s  for w r o n g f u l  d e a t h  w i t h  r e s p e c t  to the n e g l i g e n c e  of the p l a i n t i f f  

a n d  his or h e r  d e c e d e n t .

(c) T h e  p r i n c i p l e s  set f o r t h  in S u b s e c t i o n  A s h a l l  a p p l y  r e g a r d l e s s  

of w h e t h e r  e i t h e r  p a r t y  v i o l a t e d  a c r i m i n a l  s a f e t y  s t a t u t e  or had the

last c l e a r  c h a n q e  to p r e v e n t  the injury.

S e c t i o n  2. P R O C E D U R A L  RUL E S .  (a) In any a c t i o n  to w h i c h  t h i s  Act a p p l i e s ,

the c ourt in a n o n - j u r y  t r i a l  s h a l l  m a k e  f i n d i n g s  of fact, or in a

j u r y  trial, the j u r y  s h a l l  a n s w e r  s p e c i a l  q u e s t i o n s  i n d i c a t i n g :

that p e r s o n '3 d a m a g e s ,  e x p r e s s e d  as a p e r c e n t a g e .

T h e  court s h a l l  t h e n  r e d u c e  the a m o u n t  of s u c h  d a m a g e s  in p r o p o r t i o n  to 

the a m o u n t  o f  f a u l t  a t t r i b u t a b l e  to the p e r s o n  r e c o v e r i n g .  T h e  j u r y  may, 

h o wever, u p o n  r e q u e s t  o f  a pa r t y ,  be i n f o r m e d  o f  the l e g a l  e f f e c t  o f  

t h e i r  a n s w e r s  to the s p e c i a l  q u e s t i o n s .

(b) A c o u r t  m a y  m a k e  a l i m i t e d  r e v e r s a l  of a j u r y ' s  v e r d i c t  o n  the 

g r o u n d  th a t  its a n s w e r  u n d e r  (1) or (2) of s u b s e c t i o n  (a) was w h o l l y  

u n r e a s o n a b l e .  T h e  c o u r t  may t h e n  d e t e r m i n e  a p r o p e r  a m o u n t  of d a m a g e  

or p e r c e n t a g e  of fault, u t i l i z i n g  the p r i n c i p l e s  of a d d i t u r  and 

r e m i t t i t u r  p r o p e r l y  u s e d  in this state.

S e c t i o n  3. M U L T I P L E  P A R T I E S .  (a) T h i s  act in no w a y  m o d i f i e s  the 

c o m m o n - l a w  p r i n c i p l e  th a t  j o i n t  t o r t f e a s o r s  a r e  j o i n t l y  and s e v e r a l l y  

li a b l e  f o r  t h e i r  torts.

(b) In a l l  a c t i o n s  s u b j e c t  to this act, t h e  t r i e r  of fact s h a l l

a l l o c a t e  f a u l t  on the b a s i s  of p a r t i e s  w h o  a r e  r e p r e s e n t e d  in court.

(1) T h e  a m o u n t  of d a m a g e s  w h i c h  the p a r t y  b r i n g i n g  the a c t i o n

w o u l d  be e n t i t l e d  to r e c o v e r  h a d  t h a t  p e r s o n  not b e e n  at fault;

(2) T h e  a m o u n t  of  the p a r t y ' s  f a u l t  that had a b e a r i n g  on
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(c) I n  a c t i o n s  for c o n t r i b u t i o n ,  d a m a g e s  s h a l l  b e  a l l o c a t e d  o n  

t h e  b a s i s  of t h e  r e l a t i v e  f a u l t  of the p a r t i e s  to t h e  c o n t r i b u t i o n  a c t i o n .

S e c t i o n  4 E F F E C T I V E  DATE. T h i s  act s h a l l  t a k e  e f f e c t ____________________ ,_____

a n d  s h a l l  a p p l y  on l y  to a c t i o n s  a r i s i n g  out of e v e n t s  w h i c h  o c c u r  o n  or 

a f t e r  that date.
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