


“An Act r e l a t i n g  to a comparat ive n e g l i g e n c e  m e t h o d  of d e term ining 
damages; effective da'je.”

COMM I T T E E  REPORT

3 / c>/7c' H O U S E

M r . S p e a k e r :  D a t e

T h e  C o m m i t t e e  o n  J T T n T ^ T  ,-,” v ____________h a s  h a d  __________ H? ] 7 f ____________

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  m e m b e r s  o f  t h e  C o m m i t t e e

( ) r e c o m m e n d s  i t  DO PASS  

( ) r e c o m m e n d s  i t  DO NOT  PASS

( ) r e c o m m e n d s  i t  DO PASS  W I T H  A T T A C H E D  A M E N D M E N T ( S )
a

( v )  r e c o m m e n d s  i t  BE R E P L A C E D  W I T H  CS FOR , C  / 7 C AND T HAT

CS FOR /______________ DO PASS

( ) " a n d "  r e c o m m e n d s  i t  BE R E F E R R E D  TO T H E  _________________________ _

C O M M I T T E E

( ) r e p o r t s  i t  b a c k  W I T H O U T  R E C O M M E N D A T I O N  

( ) " o t h e r "

M e m b e r s  s i g n i n g  t h e  M a j o r i t y  r e p o r t :

‘ X  v-.. 
-75-------

J , '
.V «. A  f t  x.y-vjU;

■ f J t  /  V ' /
J - ' '

/  /

M e m b e r s  NOT  c o n c u r r i n g  i n  t h e  Ma j  o  r i t y  r e p o r t :

1 . . i >_______ '______  r e c o m m e n d s ; '

r e c o m m e n d s : 

r e c o m m e n d  s : 

r e c o m m e n d  s : 

r e c o m n i e  n d  s :

I (  '. • -I.- ' C h a  i rm a  n   ------------------------



*1

Original sponsor: C o w p e r  c ^ X k  i  j i u u U  /* U  &  y t u J 's t T

s lfttA . -  U ivah*\

IN T H E  H O U S E  BY THE J U D I C I A R Y  C O M M I T T E E

CS FOR H O U S E  BILL NO. 176 

IN THE LEGI SL A T U R E  OF THE S T A T E  OF ALASKA 

NINTH L E G I S L A T U R E  - F I R S T  S E SSIO N  

A BILL

’’'or an Act entitled: "An Act r e l a t i n g  to a compar a t i v e  n e g l i g e n c e  m ethod of

d eter mining damages; and p r o v i d i n g  for an ef fective  

d a t e . "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 09.65 is a m ended by a d d i n g  a new section to read:

Sec. 09.65.130. C O NTRIB UTORY N E G L I G E N C E  NO BAR TO ACTION; M O D I F I E D  

C O M P A R A T I V E  NEGLIGENCE. (a) In any a c t i o n  to r e c o v e r  d a mages for death 

or for injury to persons or prope rty in w h i c h  c o n t r i b u t o r y  neglige nce

may be asserted as a defense, c o n trib utory n e g l i g e n c e  shall not bar / U  
s   -------------------- c , 0

r e c o v e r y  if the negligence of the p ers on s e e king recovery flas not g r eater
v "

t h a n  the neglig e n c e  of the person or persons against w h o m  r e c o v e r y  is 

sought, but any damages allowed shall be dimini s h e d  In p r o p o r t i o n  t" the 

a mount of negli gence fttri b u t a b l e  to the p erson seeki ng recovery.

(b) In an a ction to w h i c h  (a) of this section a p p lies the judge 

may, a n d  when  re quested by any party shall Instruct the jury that

(1) the claimant m a y  not r e c o v e r  if his c o n t r i b u t o r y  n e g l i­

gence has c ont ributed more to the injury than the n e g l i g e n c e  of the 

d e f e n d a n t  or the combined ne glig e n c e  of m u l t i p l e  defendants;

(2) if the jury .ietermines the claimant i3 e n t i t l e d  to

recover , it shall return by general verdict the total amount of damages

the claimant would be entitled to r e c o v e r  except for his c o ntribut ory 

negligence;

(3) if the jury determines  that a claimant is e n t i t l e d  to

recover, it shall return a special verd ict i n d i c a t i n g  the p e r c e n t a g e  of

- 1-  CSHB 176
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n e g l i g e n c e  a t t r i b u t a b l e  to each party.

(c) The p e r c e n t a g e  of n e g l i g e - ce a ttri b u t a b l e  to the claimant 

shall r e d u c e  the amount of his r e c o very by the p r o p o r t i o n a t e  amount of 

his negligence.
j i L .

Sec. 09.65.1^0. M U L TIPLE PARTIES. (a) Each d e f e ndant is j o i n t l y  
e A  e u ^ j
and s e v e r a l l y  liable for the entire amount of the judgme nt a w arded the

c l a i m a n t . crvv

(b) ContributJ.on ta g o n g _ j o i n t l y  liable defen dants shall be as
  ___ _ IrtA'fccLAJrX*-

p r o v l d e d  in AS 09.16.

Sec. 2. AS 09.16.020 is a m ended to read:

Sec. 09.16.020. PRO RATA SHARES. In d e t e r m i n i n g  the pro rata  

shares of tortfe a s o r s  in the entire li ability

(1) their relative degrees of fault s h a l l o t N O T b e  c onsidered;

a 

ive

(2) if equity requires, the colle ctive li ability of some as 

a g r o u p  c o n s t i t u t e s  a single share; and

(3) p r inciples of equity a pplicable to con tribution g e n e r a l l y  

s hall apply. V  

Sec. 3* This Act applies to causes of a ction a c c r u i n g  after the e f f e c -  

date of this Act.

Sec. ^ . This Act takes effect imm ediately in accordance w i t h  AS 0 1 .10.-
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H o u s e  J u d i c i a r y  C o m m i t t e e  
M a r c h  20, 1965

, ?4j; .

•f-S •

T h e  m e e t i n g  was.,called to o r d e r  at 1:25 p.m. by C h a i r m a n  
G a r d i n e r .  A l l  m e m b e r s  w e r e  p r e s e n t  except Mr. B r o w n  and 
Mr. S p e c k i n g .  .

CS H B  177' S e c u r i t y  d e p o s i t s
,  .

T h e  p r o p o s e d  CS w a s  a p p r o v e d  and m o v ' d  out of c o m m i t t e  
d o  p a s s  by Mr. Bradley . T h e r e  b e i n g  no object i o n ,  it was \ 
so ordered. .-v

H B  176 C o m p a r a t i v e  N e g l i g e n c e

F r e d  E s t a u g h  of the A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n  t e s t i f i e d  
t h a t  t he A I A  is a g a i n s t  the p u r e  f o r m  as p r o p o s e d  in H B  176. 
T h e y  p r e f e r  the k9% type s i m i l a r  to H a w a i i ' s  statute.

A l a n  C o m p t o n  t e s t i f i e d  that the B o a r d  of G o v e r n o r s  o f  the 
A l a s k a  B a r  A s s o c i a t i o n  has e n d o r s e d  the concept o f  c o m p a r a t i v e  
n e g l i g e n c e ,  but not a p a r t i c u l a r  form.

P r e s e n t  law: if the p l a i n t i f f  was n e g l igen t to a n y  degree,
r e c o v e r y  is p r o h i b i t e d  j

P u r e  form: even if the p l a i n t i f f  is 90% neglig e n t ,  he m a y 
r e c o v e r  the r e m a i n i n g  10$

50$ form: i f  e q u a l  fault, each r e c o v e r s  from o t h e r

k9r> form: i f  e q u a l  fault, no r e c o v e r y  for either
mu s t  be less than  50% n e g l i g e n t  to r e c o v e r  
( p l a i n t i f f ' s  n e g l i g e n c e  does not e xceed  
c o m b i n e d  n e g l i g e n c e  o f  defende nts)

P o s s i b l e  a d d i t i o n  to bill: with m u l t i p l e
d e f e n d e n t s ,  each pays t h e i r  p e r c e n t a g e  of 
n e g l i g e n c e  of d a m a g e s

Rep. Cowper, s p o n s o r  of H 3  176, stated that he w o u l d  be 
s a t i s f i e d  w i t h  the 4 9% form. He felt the pure f o r m  would  
t o t a l l y  d i s c o u r a g e  l i tigation, w o u l d  e n c o u r a g e  s e t t l i n g  
out of court, and w o u l d  get the injured p arty his m o n e y  
w h e n  he n e e d e d  it. He did not favor the a d d i t i o n  of 
a p p o r t i o n m e n t  of the d a m a g e s



H o u s e  J u d i c i a r y  Committee 
A p r i l  7, 1975

The m e e t i n g  was called to o r d e r  at 1:22 p.m. by C h a i r m a n  
Gardiner. A l l  m e m b e r s  we re p r esent except Mr. Bradley.

Mr. B o e t s c h  of R e v e n u e  t e s t i f i e d  that HB 211 was in 
e ffect a  h o u s e k e e p i n g  bill that put all the remedies 
for d i f f e r e n t  types of taxes into one section. The bill 
a d d s  i n f o r m a l  confe r e n c e  as a p o s sib le remed y but the 
o p t i o n  of a f o r m a l  h e a r i n g  remains. He stated that the 
M u l t i  S t a t e  T a x  C o m m i s s i o n  can do audits on Alaska's 
behalf, a c t i n g  as the s t a t e’s agent. Mr. Parr r aised 
t he q u e s t i o n  of t h e  A l a s k a  c i t i z e n’s right to p r i v a c y  
r e g a r d i n g  his tax records and r e q u ested strict limitations 
o n  the M u l t i  S tate T a x  Commission. A 1972 A t t o r n e y  G eneral's 
o p i n i o n  in the supplement (23.2G.190) deals w i t h  the right 
to privacy. Mr. M e s s e n g e r  in the AG's office was r e q u e s t e d  
to r e v i e w  the o p i n i o n  and r e p o r t  to the committee.

Mr. B o e t s c h  f u r t h e r  stated that H B  211 would m a k e  the 
p e n a l t y  for all delinque nt taxes at 8$. The federal IRS 
is g o i n g  to 9% in June. O t h e r  penalties listed in the 
b i l l  are c o m p a r a b l e  to the IRS.

R e g a r d i n g  s e c t i o n  230 and the lack of control the state 
w o u l d  have on i n f o r m a t i o n  a f t e r  it leaves Alaska, Mr. Boetsch 
s tated that the clause "for the purpose of e n f o r c i n g  a tax" 
had been  a d d e d  to the bill to limit access. He stated that 
o t h e r  states have similar p r o c e d u r e s  r e g a r d i n g  conf id e n t i a l i t y  
and that if they did not, A l a s k a  would not have made 
r e c i p r o c a l  a g r e e m e n t s  with them. Mr. Brown stated that 
he w o u l d  like to see a st andard put in the bill to 
c o ntr ol the a c t i o n s  of the Commis s i o n e r  of Reve nue r e g a r d i n g 
c o n f i d e n t i a l  Information.

HB 176 C o m p a r a t i v e  Neglig ence

Mr. G a r d i n e r  stated that the basic policy d e c i s i o n  the committee 
m u s t  make c o n cern s what form of the bill they wish —  pure,
50£, ^9#- The committ ee cons id e r e d  the p o s s i b l i t y  of putting 
the m a t e r i a l  on joint tort feasors into a seperate bill but 
it was d e c i d e d  that since this relates so d i r ect ly to 
m u l t i p l e  d e f e n d e n t s  in a c o m p a r a t i v e  negligence case, that 
it should be incl uded in this bill. It was a g r e e d  that 
d e g rees of fault w o u l d  be considered, thus a l l o c a t i n g  
p e r c e n t a g e s  of n eg ligence to the defendents. The committee 
a g ree d to reject pure n e g l i g e n c e  was p otentially  just as 
d i s c r i m i n a t o r y  as c o ntrib utory n eg ligence now is and opted 
for the 50% form. Mr. Brown moved CS HB 176 out of committee. 
There b e i n g  no objection, it was so ordered.



Sec. 09.65.13 0. C O N T R I B U T O R Y  N E G L I G E N C E  NO B A R  TO ACTION: M O D I F I E D

C O M P A R A T I V E  N E G L I G E N C E ,  In a n y  a c t i o n  to r e c o v e r  d a m a g e s  for injury

to p e r s o n s  or p r o p e r t y  in w h i c h  c o n t r i b u t o r y  n e g l i g e n c e  m a y  b e  a s s e r t e d  

as a d e f e n s e ,  the c o n t r i b u t o r y  n e g l i g e n c e  of the p l a i n t i f f  shall n o t  bar 

a r e c o v e r y  if the n e g l i g e n c e  o f  the p E r s o n  s e e k i n g  r e c o v e r y  was n ot 

g r e a t e r  t h a n  the n e g l i g E n c e  or gross  n e g l i g e n c e  of the p e r s o n  or p e r s o n s  

a g a i n s t  w h o m  r e c o v e r y  is sought, b u t  any damages a l l o w e d  shall be d i m i n­

ish e d  in p r o p o r t i o n  to the a mount o f  n e g l i g e n c e  a t t r i b u t a b l e  to the

person^ <x$ h c/d* ,^ ik *  AeJr. '
Sec. 09/65.140. J U R Y  I N S T R U C T I O N S ;  VERDICTS. In s u c h  cases, the

j u d g e  may, a n d  w h e n  r e q u e s t e d  by any p a r t y  shall I n s t r u c t  the ju ry that:

(1) T h e  p l a i n t i f f  m a y  not r e c o v e r  if his c o n t r i b u t o r y  n e g ­

li g e n c e  has c o n t r i b u t e d  m o r e  to the i n j u r y  than the n e g l i g e n c e  of t h e  

d e f e n d a n t  or the c o m b i n e d  n e g l i g e n c e  o f  m u l t i p l e  defen dants.

(2) I f  the jur y d e t e r m i n e s  t he p l a i n t i f f  is e n t i t l e d  to 

recover, it s h a l l  r e t u r n  by g e n e r a l  v e r d i c t  the total a m o u n t  of d a m a g e s  

the p l a i n t i f f  w o u l d  be e n t i t l e d  to r e c o v e r  except for his c o n t r i b u t o r y  

n e g l i g e n c e .

(3) If the jury d e t e r m i n e s  that a party is e n t i t l e d  to r e c o v e r  

it s h a l l  r e t u r n  a s p e ci al v e r d i c t  i n d i c a t i n g  the p e r c e n t a g e  of n e g l i g e n c e  

a t t r i b u t a b l e  to each party.
f

(4) T h e  p e r c e n t a g e  of n e g l i g e n c e  a t t r i b u t a b l e  to the p e r s o n  

s e e k i n g  r e c o v e r y  shall r e d u c e  the a m o u n t  of such r e c o v e r y  by the 

p r o p o r t i o n a t e  a mount of s u c h  n e g l i g e n c e .

Sec. 0 9 .6 5 . i5O. M U L T I P L E  PARTIES. (a) In a case in which t h e r e  

is m o r e  than one d efend ant, and the c l a i m a n t ' s  n e g l i g e n c e  does not 

e xcee d the total n e g l i g e n c e  o f  all d e f e n d a n t s ,  c o n t r i b u t i o n  to the d a m a g e  

a w a r d e d  to the c l a i m a n t  shall be in p r o p o r t i o n  to the p e r c e n t a g e  o f  

n e g l i g e n c e  a t t r i b u t a b l e  to each defendant.

(b) E a c h  d e f e n d a n t  is j o i n t l y  and s e v e rally l i a b l e  for the e n t i r e  

amount of the j u d g m e n t  a w a r d e d  the claimant, exceot that a d e f e n d a n t



c l a i m a n t  o n l y  for that p o r t i o n  of the j u d g m e n t  w h i c h  r e p r e s e n t s  the 

p e r c e n t a g e  of n e g l i g e n c e  a t t r i b u t a b l e  to him.

Sec. 09.65.l60.  S E T T L E M E N T S ;  E F F E C T  ON R E M A I N I N G  PARTIE S. (a)

If a n  a l l e g e d  j o i n t  t o r t - f e a s o r  pays an a m o u n t  to a c l a i m a i h t  in s e t t l e m e n t ,  

but is n e v e r  j o i n e d  as a part y defendant, or h a v i n g  b e e n  joined, is 

d i s m i s s e d  or n o n s u i t e d  a f t e r  settle m e n t  w i t h  the c l a i m a n t  (for w h i c h  r e a s o n  

the e x i s t e n c e  a n d  a m o u n t  of his n e g l i g e n c e  are not s u b m i t t e d  to the j u ry),  

e a c h  d e f e n d a n t  is e n t i t l e d  to d educt  f r o m  the a m o u n t  for w h i c h  he is 

l i a b l e  to the c l a i m a n t  a p e r c e n t a g e  of the a m o u n t  of the s e t t l e m e n t  b a s e d  

on the r e l a t i o n s h i p  the d e f e n d a n t ' s  own n e g l i g e n c e  bears to the total 

n e g l i g e n c e  of a l l  defendants.

(b) If an a l l e g e d  joint t o r t - f e a s o r  m a k e s  a s e t t l e m e n t  w i t h  a

c l a i m a n t  but n e v e r t h e l e s s  is j o i n e d  as a p a r t y  d e f e n d a n t  at the time of
, »

the s u b m i s s i o n  o f  the case to the jury (so that the e x i s t e n c e  and a m o u n t

of his n e g l i g e n c e  are s u b m i t t e d  to the jury) and his p e r c e n t a g e  o f  n e g­

li g e n c e  is f o u n d  by the jury, the s e t t l e m e n t  is a c o m p l e t e  r e l e a s e  of • 

the p o r t i o n  of the j u d g m e n t  a t t r i b u t a b l e  to the p e r c e n t a g e  o f  n e g l i g e n c e  

f o u n d  o n  the p a r t  of that joint t ort-f e a s o r .  ;

Sec. 09.65.170. SETOFFS. If the a p p l i c a t i o n  of the r u l e s  c o n t a i n e d

in secs. 150 an d 160 of this c h a p t e r  r e s u l t s  in two c l a i m a n t s  b e i n g  l i a b l e  

to e a c h  o t h e r  in da mages, the claimant who is l i a b l e  for the g r e a t e r  

a m o u n t  is e n t i t l e d  to a credit t oward his l i a b ility in the aincunt of 

d a m a g e s  owed h i m  by the ot her claimant.

* Sec. 2. This Act takes effect i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . 0 7 0

J- Ssc- 3. 0 9 , 1 b  r i x w ,
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Act 227, Lavs 1969

House Bill No. 857

RELATING TO TORT ACTIONS BASED ON NEGLIGENCE AND 
AMENDING CHAPTER 663 - H A W A I I  REVISED STATUTES.

BE IT ENACTED BY THE LEGISLATURE OP THE STATE OP HAWAII:

SECTION 1. Chapter 663 of the Hawaii Revised Statutes is 

amended by adding a new Part to be appropriately designated and 

to read ns follows:

Par t- * — «— •^•-Comparative N e g l i g e n c e  

" S e c t i o n  6 6 3  - C o n t r i b u t o r y  n e g l i g o n c o  n o  b a r ;  c o m p a r a ­

t i v e  n e g l i g e n c e ;  f i n d i n g s  o f  f a c t  a n d  s p e c i a l  v e r d i c t s .

"(a) Contributory nogligence shall not bar recovery 

in any action by any person or his logal representative to 

recover damages for negligence resulting in death or in injury 

to person or property, if such negligence was not p.3 great 
as the negligence of the person against whom recovery is 

3ought, but any damages allowed shall be diminished in propor­

tion to the amount of nogligence attributable to the person 

for whose injury, damage or death recovery is made.

''(b) In any action to which subsection fa) of this 

section applies, the court, in a nonjury trial, shall make 

findings of fact or, in a jury trial, the Jury shall return 

a special verdict which shall state:

"(I) The amount of the damages which would
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have been recoverable if there had been no contributory
«

negligence; and

''(2) The degree of negligence of each party, 

expressed as a percentage.

''(c) Upon the making of the finding of fact or the 

return of a special verdict, os is contemplated by subsection

(b) above, the court shall reduce the amount of the verdict 

in proportion to the amount of negligence attributable to 

the person for whose injury, damage or death recovery is 

made, provided, however, that if the said proportion is equal 

to or greater than the negligence of the person against whom 

recovery is sought, then, in such event, tho court will enter 

a judgment for the defendant.”

SECTION 2. Tbo provisions of this 'ct shall not be 

retroactive and shall affect only those claims accruing after 

its effective date.

SECTION 3* This Act shall take effect upon its approval.

Approved, July it, 1969
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LAW  M EM O  1272

TH I S IS NOW  LAW

H A W A I I  R E G U L A R  S E S S I O N  1969 H.B. 857

C O M P A R A T I V E  N E G L I G E N C E

N e w l y  p r o v i d e s  t h a t  c o n t r i b u t o r y  n e g l i g e n c e  shall n o t  ba r  r e c o v e r y  

in any a c t i o n  by any p e r s o n  o r  l e g a l r e p r e s e n t a t i v e  to r e c o v e r  d a m a g e s  for 

n e g l i g e n c e  r e s u l t i n g  in d e a t h  o r  in in j u r y  to p e r s o n  or p r o p e r t y ,  if such 

n e g l i g e n c e  w a s  not as g r ea t  as the n e g l i g e n c e  of the p e r s o n  a g a i n s t  w h o m  

r e c o v e r y  is sought, but a n y  d a m a g e s  a l l o w e d  shall be d i m i n i s h e d  in p r o p o r t i o n  

to the a m o u n t  of n e g l i g e n c e  a t t r i b u t a b l e  to the p e r s o n  for w h o s e  injury, 

dam.2 ge or  d e a t h  r e c o v e r y  is ma d e .

F u r t h e r  p r o v i d e s  tha t  in a n y  a c t i o n  to w h i c h  the a bove a pp l i e s ,  the 

court, in a n o n - j u r y  t r i a l , s h a l l  m a k e  f i n d i n g s  of fact or, in a jur y  trial, the 

jury shall r e t u r n  a s p e c ia l  v e r d i c t  w hi c h  s hall state: (1 ) the a m o u n t  of d a m a g e s  

w h i c h  w o u l d  h a v e  b e e n  r e c o v e r a b l e  if there ha d  bee n  no c o n t r i b u t o r y  n e g l i g e n c e ;  

ar.d (2 ) the d e g r e e  of n e g l i g e n c e  of eac h  pa r t y ,  e x p r e s s e d  as a p e r c e n t a g e .

F u r t h e r  p r ov i d e s  that u p o n  the m a k i n g  of the f i n d i n g  of f act or the 

r e t u r n  of a special v er d i c t ,  as c o n t e m p 1a ted a b o v e , t h e  c o u rt  s hall redu c e  the 

am o u n t  of the v e r d i c t  in p r o p o r t i o n  to the a m o u n t  of n e g l i g e n c e  a t t r i b u t a b l e  

to the p e r s o n  for w h o s e  injury, d a m a g e  or d e a t h  r e c o v e r y  is made, p r o v i d e d  

h o w e v e r  that if the said p o r t i o n  is e qual to or g r e a t e r  than the n e g l i g e n c e  of 

the p e r s o n  a g a i n s t w h o m  r e c o v e r y  is sought, then, in such event, the court 

w i l l  e n t e r  a j u d gment for the d e f e n d a n t .

P r o v i d e s  that the p r o v i s i o n s  h e r e o f  shall a f f e c t  o n l y  t h os e  claims 

a c c r u i n g  the e f f e c t i v e  d ate here of .

A C T  227 E f f e c t i v e  J uly 1 A , 1969

A G :sgt 

9 ( d )

T E X T  O F  L A W  A T T A C H E D
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C H A P T E R  507
■ ' ' i

ACTIONS '

[iVett; Sections] 507:8-b Strict Liability and Implied
507:7-a Comparative Negligence. Warranties Limited.
507:7-b Release or Covenant Not to Venue

®ue.; Tortfeasors. 507:14 Minors Contracts; Motor Vehi-
507:7-c Inadmissible Evidence; Post cje3 [Repealed.]

Verdict Procedure.
507:8 Contributory Negligence as De­

fense [Repealed.] „ . /

507: 1 P a r tn e r s .  . V

[R epealed  1973, 378: 2, eff. A ug . 29, 1973, superseded  by  P.SA 304-A : 18 
e t  seq. (su p p ).]

5 0 7 :2  C oterfants. • i.
A n n o t a t i o n s  #

L i b r a r y  references
Larceny: coteriUnt taking cotenancy

property. 17 ALR3d 1394. . .
' * • •

507 : 7 F a lse  Checks, e tc . A n y  p erso n  w ho m akes, d raw s, u t te r s  o r  de­
liv e rs  any  check, d ra f t  o r  o rd e r fo r  th e  p ay m en t o f  m oney upon an y  bank  
o r  o th e r  dep o sito ry , know ing th a t  th e  m a k e r  o r d ra w er h a s  n o t sufficient
fu n d s  in o r  c red it w ith  such  b an k  o r  o th e r  d eposito ry  fo r  th e  p ay m en t
th e re o f, and  w hich is n o t paid  in  fu ll upon p re sen ta tio n , shall be liable to  
th e  person  in ju re d  th ereb y .

Source. 1917, 55:1. PL 328:12. RL Amendments—1971. Omitted provisions
384:12. RSA 607:7. 1971, 227:5, efT. relating to arrest.
Aug. 17, 1971.

5 0 7 : 7-a [N ew ] C om parative  N egligence. C o n trib u to ry  negligence 
shall n o t b a r  recovery  in an  ac tio n  by  a n y  p la in tiff, o r  h is  legal re p re se n ta ­
tive, to  recover dam ages fo r  neg ligence re su ltin g  in  d ea th , personal in ­
ju ry ,  o r  p ro p e rty  dam age, if  such  neg ligence w as n o t g re a te r  th a n  th e  
causal negligence of th e  d efen d an t, b u t  th e  dam ages aw arded  shall be 
d im in ished , by  genera l v erd ic t, in p ro p o rtio n  to  th e  am o u n t of negligence 
a t t r ib u te d  to  th e  p la in tif f ; p rov ided  t h a t  w here  recovery  is allowed ag a in s t 
m ore  th a n  one d efen d an t, each su ch  d e fen d an t sha ll be liable fo r  tl a t  
p ro p o rtio n  o f th e  to ta l do llar am o u n t aw ard ed  as dam ag es in  th e  ra tio  
of th e  am o u n t o f h is causal neg ligence to  th e  am o u n t of causa l negligence 
a t tr ib u te d  to all d e fen d an ts  a g a in s t  w hom  recovery  is allowed. T he burden  
of p ro o f as  to  th e  ex istence o r  am o u n t o f causal negligence alleged to  
be a t t r ib u ta b le  to  a  p a r ty  shall r e s t  upon th e  p a r ty  m ak in g  such allegation . 
T h is section  shall govern  all ac tio n s  a r is in g  o u t o f  in ju rie s  and  o th e r  
d am ag es su s ta in ed  on and  a f te r  A u g u s t 12, 1969, and  none o th er.

Source. 19C9, 225:1, efF. Aug. 12, 1969. thereof the provision concerning the 
1970, 35: 1, eff. May 4, 1970. burden of proof as to comparative negli-

Amendmenta—1970. Added at the end gence.

183
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Senate Bill No. 524—Committee on Judiciary 

CH A PTER 787

LAWS OF NEVADA

AN ACT relating to tort actions; providing for a system of comparative negligence 
in lieu of the defenses of contributory negligence; providing that multiple 
defendants shall be severally liable and damages shall be apportioned in accord­
ance with negligence of each dcfendan'; and providing other matters properly
relating thereto. (Approved May 3, 1973]

The People oj the State o j Nevada, represented in Senate and Assembly,
do enact as follows:

Section 1. Chapter 41 of NRS is hereby amended by adding
thereto a new section which shall read as follows;

/ .  In  any action to  recover damages for injury to persons or prop­
erty in which contributory negligence m ay be asserted as a defense, the 
contributory negligence o j the plaintiff shall not bar a recovery if the neg­
ligence o f the person seeking recovery was not greater than the negli­
gence or gross negligence of the person or persons against whom recovery 
is sought, but any damages allowed shall be diminished in proportion to 
the amount of negligence attributable to  the person seeking recovery.

2. In  such cases, the judge may, and when requested by  any party
shall instruct the jury that:

(a) The plaintiff may not recover if his contributory negligence has con­
tributed more to the injury than the negligence o f the defendant or the
combined negligence o f multiple defendants.

(b) I f  the jury determines the plaintiff is entitled to recover, it shall
return by general verdict the total amount of damages the plaintiff would 
be entitled to recover except for his contributory negligence.

(c) I f  the jury determines that a party is entitled to recover, it shall 
return a special verdict indicating the percentage o f negligence attribut­
able to each party.

(d) The percentage o f negligence attributable to the person seeking
recovery shall reduce the amount of such recovery by the proportionate
amount o f such negligence.

3. Where recovery is allowed against more than one defendant in
such an action:

(a) The defendants are severally liable to the plaintiff.
(b) Each defendants’ liability shall be in proportion to his negligence 

as determined by the jury, or judge if there is no jury. The jury or judge 
shall apportion the recoverable damages among the defendants in accord­
ance with the negligence determined.

Fit!

Assembly BIT

AN A d ’ relating to justices ui 
townships; and proviL

The People of the State of!
a

Section 1. NRS 4.021
4.020 1. [T licrc shall b

of the state having a popul 
die last preceding national 
United States Department 
peace shall be elected by th 
cral state election in Novcm

2. There shall be one p 
state having a population 01 
preceding national census- 
States Department of Con 
shall be elected by the qu i, 
state election to be held it 
election held every 4 ycarst

3 .] There shall be one 
state, for which there shallb 
ship at a general state eh  
thereafter, the following mi 
population of the township 
census o f the Ilvreau of th 
Commerce: *

(a) I f the population is Ic
(b) I f the population is 6<
2. The term of office d

ning on the 1st Monday in..
3. Justices of the; 

the boards of county cotnm
[5.3  4. The clerk of th 

10 days after the election o; 
of the peace, certify under 
appointment and qualificati 
shall be filed in the office of| 
cial character of such officer

Snc. 2. The board of <s 
there is a township of such 
additional justice of the p 
appoint a justice of die pen 
of January 1975.

S e c . 3. Section 2 of thi 
M y 1,1973. Section 1 of d
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and W a s h i n g t o n  S t a t e  U n i v e r s i t y  d u r i n g  t h e  1 9 7 3 - 7 5  b i e n n i u m  

u n d e r  t h e  p r o v i s i o n s  o f  RCW 6 6 . 0 8 . 1 8 0 .  I f  t h i s  s e c t i o n  i s  ***■“ *• 

n o t  d e l e t e d ,  t h e  U n i v e r s i t y  o f  W a s h i n g t o n  w i l l  r e c e i v e  

$ 3 0 0, 0 00  l e s s  t h a n  a n t i c i p a t e d ,  W a s h i n g t o n  S t a t e  U n i v e r s i t y  

w i l l  r e c e i v e  $ 2 0 0 , 0 0 0  l e s s  t h a n  a n t i c i p a t e d ,  and t h e  

D i v i s o n  o f  H e a l t h - D e p a r t m e n t  o f  S o c i a l  and H e a l t h  o e r v i c e s  

w i l l  r e c e i v e  $ 5 0 0 , 0 0 0  mo re  t h a n  a n t i c i p a t e d  f o r  a l c o h o l i s m  

p r o g r a m s  a u t h o r i z e d  by RCW 7 0 . 9 6 . 0 U 0 .

A l t h o u g h  t h e  l a n g u a g e  o f  t h i s  s e c t i o n  d o e s  n o t  

c o n t a i n  t h e  wo rd  " a p p r o p r i a t i o n , "  i n  t h e  a b s e n c e  o f  any 

s p e c i f i c  l a n g u a g e  t o  t h e  c o n t r a r y ,  t h e  e f f e c t  i s  an 

a p p r o p r i a t i o n  o f  $ 5 0 0 , 0 0 0  f o r  a d d i t i o n a l  e x p e n d i t u r e s  by 

t h e  D i v i s i o n  o f  H e a l t h .  The  A l c o h o l i s m  P r o g r a m  o f  t h e  

D i v i s i o n  o f  H e a l t h  was f u n d e d  a t  t h e  l e v e l  recommended i n  

my p r o p o s e d  b u d g e t  f o r  t h e  1 9 7 3 - 7 5  b i e n n i u m ,  and I  do n o t  

b e l i e v e  t h e  L e g i s l a t u r e  i n t e n d e d  t o  p r o v i d e  a d d i t i o n a l  

f u n d s  f o r  t h a t  p r o g r a m .

W i t h  t h e  e x c e p t i o n  o f  t h e  i t e m s  d e s c r i b e d  a b o v e ,  t h e  

r e m a i n d e r  o f  t h e  b i l l  i s  a p p r o v e d . "

CHAPTER 138 

[ E n g r o s s e d  S e n a t e  B i l l  No. 2 0 U 5 ]

COMPARATIVE N E G L I G E N C E - - I M P U T E D  N E G L I G E N C E

AN ACT R e l a t i n g  t o  c i v i l  p r o c e d u r e ;  c r e a t i n g  a new c h a p t e r  i n  T i t l e  U 

RCW; and d e c l a r i n g  an e f f e c t i v e  d a t e .

BE I T  ENACTED BY THE L E G I S L A T U R E  OF T H E  S T A T E  OF WASHINGTON:

.■jSCyjON, S e c t i o n  1. C o n t r i b u t o r y  n e g l i g e n c e  s h a l l  n o t  

b a r  r e c o v e r y  i n  a n  a c t i o n  by any  p e r s o n  o r  h i s  l e g a l  r e p r e s e n t a t i v e  

t o  r e c o v e r  d amages  c a u s e d  by n e g l i g e n c e  r e s u l t i n g  i n  d e a t h  o r  i n  

i n j u r y  t o  p e r s o n  o r  p r o p e r t y ,  b u t  any damages  a l l o w e d  s h a l l  be 

d i m i n i s h e d  i n  p r o p o r t i o n  t o  t h e  p e r c e n t a g e  o f  n e g l i g e n c e  a t t r i b u t a b l e  

t o  t h e  p a r t y  r e c o v e r i n g .

JU5W S E C T I O N, S e c .  2. T h e  n e g l i g e n c e  o f  o ne  m a r i t a l  s p o u s e

s h a l l  n o t  be i m p u t e d  t o  t h e  o t h e r  s p o u s e  t o  t h e  m a r r i a g e  s o  a s  t o  bar  

r e c o v e r y  i n  an a c t i o n  by t h e  o t h e r  s p o u s e  t o  t h e  m a r r i a g e ,  o r  h i s  o r

h e r  l e g a l  r e p r e s e n t a t i v e ,  t o  r e c o v e r  damages  f r o m  a t h i r d  p a r t y

c a u s e d  by n e g l i g e n c e  r e s u l t i n g  i n  d e a t h  o r  i n  i n j u r y  t o  t h e  p e r s o n .

S E C T I O N .  S e c .  3. T h i s  a c t  t a k e s  e f f e c t  a s  o f  12:01 a.m.

on A p r i l  1, 197U.

NEW S ECTION. S e c .  u. i f  any p r o v i s i o n  o f  t h i s  a c t  o r  t h e  

a p p l i c a t i o n  t h e r e o f  t o  any  p e r s o n  o r  c i r c u m s t a n c e  i s  h e l d

[ 9U9 ]
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Ch. 138________   WASHINGTON L A W S ,  1973 1 s t  Ex.  S e s s . _________________________

u n c o n s t i t u t i o n a l ,  t h e  r e m a i n d e r  o f  t h i s  a c t  and t h e  a p p l i c a t i o n  o f  

s u c h  p r o v i s i o n s  t o  o t h e r  p e r s o n s  o r  c i r c u m s t a n c e s  s h a l l  n o t  be 

a f f e c t e d  t h e r e b y ,  and i t  s h a l l  be c o n c l u s i v e l y  p r es u me d  t h a t  t h e  

l e g i s l a t u r e  woul d h a v e  e n a c t e d  t h e  r e m a i n d e r  o f  t h i s  a c t  w i t h o u t  s u c h  

i n v a l i d  o r  u n c o n s t i t u t i o n a l  p r o v i s i o n .

s e c t i o n . S e c .  5. S e c t i o n s  1 t h r o u g h  9 o f  t h i s  a c t  s h a l l  

c o n s t i t u t e  a new c h a p t e r  i n  T i t l e  9 RCW.

P a s s e d  t h e  S e n a t e  March 31 ,  1973.

P a s s e d  t h e  H o u s e  A p r i l  19, 1973.

A p p r o v e d  by t h e  G o v e r n o r  A p r i l  23,  1973.

F i l e d  i n  o f f i c e  o f  S e c r e t a r y  o f  S t a t e  A p r i l  29, 1973.

CHAPTER 139 

[ E n g r o s s e d  S u b s t i t u t e  S e n a t e  B i l l  Ho. 28 0 0]

DEPARTMEHT OF S O C I A L  AND H E A L T H  

S E R V I C E S  BUDGET

AH ACT A d o p t i n g  t h e  b u d g e t  f o r  t h e  d e p a r t m e n t  o f  s o c i a l  and h e a l t h

s e r v i c e s  and a l l i e d  a g e n c i e s ;  making a p p r o p r i a t i o n s  and

a u t h o r i z i n g  e x p e n d i t u r e s  f o r  t h e  o p e r a t i o n s  o f  t h e  d e p a r t m e n t

and a l l i e d  a g e n c i e s  f o r  t h e  f i s c a l  b i e n n i u m  b e g i n n i n g  J u l y  1,

1973, and e n d i n g  J u n o  30, 1975; d e s i g n a t i n g  e f f e c t i v e  d a t e s

f o r  c e r t a i n  a p p r o p r i a t i o n s ;  and d e c l a r i n g  an e m e r g en cy .

BE I T  ENACTED BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF WASHINGTON:

U£W SjJCTIQlljt. S e c t i o n  1. T h a t  a b u d g e t  i s  h e r e b y  a d o p t e d  f o r

t h e  d e p a r t m e n t  o f  s o c i a l  and h e a l t h  s e r v i c e s  and i t s  a l l i e d  a g e n c i e s

and s u b j e c t  t o  t h e  p r o v i s i o n s  s e t  f o r t h  i n  t h e  f o l l o w i n g ,  s e c t i o n s ,

t h e  s e v e r a l  a m o u n t s  s p e c i f i e d  i n  t h o  f o l l o w i n g  s e c t i o n s ,  o r  s o  much 

t h e r e o f  a s  s h a l l  be s u f f i c i e n t  t o  a c c o m p l i s h  t h o  p u r p o s e s  d e s i g n a t e d ,  

a r e  h e r e b y  a p p r o p r i a t e d  and a u t h o r i z e d  t o  be d i s b u r s e d  f o r  s a l a r i e s ,  

wages  and o t h e r  e x p e n s e s  and f o r  o t h e r  s p e c i f i e d  p u r p o s e s  f o r  t h e

f i s c a l  b i e n n i u m  b e g i n n i n g  J u l y  1, 1973,  and e n d i n g  J u n e  30,  1975,

e x c e p t  a s  o t h e r w i s e  p r o v i d e d ,  o u t  o f  t h o  s e v e r a l  f u n d s  o f  t h e  s t a t e  

h e r e i n a f t e r  named.

JjEW S E C T I ON. S e c .  2. FOR T H E  DEPARTMENT OF 

S O C I A L  AND H E A L T H  S E R V I C E S

G e n e r a l  ?und A p p r o p r i a t i o n :  PROVIDED,  T h a t

$ 5 9 9 , 8 6 6 , 9 2 9  i s  f r o m  s t a t e  f u n d s  and 

$ 6 , 5 9 1 , 1 6 8  i s  f r o m  p r i v a t e  and l o c a l  f u n d s  and 

$ 9 1 7 , 7 1 3 , 1 9 8  i s  f r o m  f e d e r a l  f u n d s :  PROVIDED,

T h a t  any p r o p o s a l  t o  expend m oney s  o r  man

y e a r s  f r o m  an a p p r o p r i a t e d  f u n d  o r  a c c o u n t

i n  e x c e s s  o f  a p p r o p r i a t i o n s  p r o v i d e d  by l aw,  b as e d

[ 9 5 0  ]
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Hawaii 
Regular S t u l o n  1969 Hex Laws 1 . .2 5^3 

(Pag- 5^2 - In Blade)

HAWAII 
Regular Session

Act 227, Lavs 1969
House Bill Ho. 857

ft

RELATING TO TCRT ACTIONS BASED ON NEGLIGENCE AND 
AMENDING CHAPTER 663 - HAWAII REVISED STATUTES.

BE IT ENACTHD3Y THE LEGISLATURE OP THE STATE OP HAWAII:

SECTION 1. Chapter 663 cf the Hawaii Revised Statutes is 

amended by adding a new Part to be appropriately designated and

to read a3 follows:*

Part-«-— --Comparative Negligence 

"Section 663 - Contributory negligence no bar; compara­

tive negligence; findings of fact and special verdicts.

"(a) Contributory nogligence shall not bar recovery 

in any action by any person or his legal representative to 

recover damages for negligence resulting in death or in injury 

to person or property, if such negligence wo.3 not as great 

as the negligence of the person against whom recovery is 

sought, but any damages a v o w e d  shall be diminished in propor­

tion to the amount of nogligence attributable to the person 

for whoso injury, donago or death recovery is made.

"(b) In any action to which subsection (a) of this 

auction applies, the court, in a nonjury trial, shall nake 

findings of face or, in a jury trial, the jury shall roturn 

a special verdict which shall state:

"(1) Tho amount of the damages which would
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heve beer, recoverable if there had been no contributory
t

negligence; and

''(2) The degree of negligence of each party, 

expressed as a percentage.

’’(c) Upon the making of the finding of fact or the 

return of a special verdict, as is contemplated by subsection

(b) above, the court shall reduce the amount of the verdict 

in proportion to the amount of negligence attributable to 

the person for whose injury, damage or death recovery is 

made, provided, however, that if tho said proportion is equal 

to or greater than the negligence of tho person against whom 

recovery is sought, then, in such event, the court will enter 

a judgment for the defendant.M

SECTION 2. Tho provisions of this Act shall not be
• • • • • • 1 Y
retroactive and 3hall affect only those claims accruing after 

its effective date.

SECTION 3* This Act shall' take effect upon its approval.

Approved, July lU, 1 9 6 9
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TH i S  IS NOW  LAW •

H A W A I I  R E G U L A R  S E S S I O N  1969 H.B. 857

C O M P A R A T I V E  N E G L I G E N C E  -

N e w l y  p r o v i d e s  that c o n t r i b u t o r y  n e g l i g e n c e  s h a l l n o t  bar r e c o v e r y  

in a n y  a c t i o n  by an y  p e r s o n  or legal r e p r e s e n t a t i v e  to r e c o v e r  d a m a g e s  for 

n e g l i g e n c e  r e s u l t i n g  in d e at h  o r  in in j u r y  to p e r s o n  o r  p r o p e r t y ,  if such 

n e g l i g e n c e  w a s  n o t  as g reat as the n e g l i g e n c e  of the p e r s o n  a g a i n s t  w h o m  

r e c o v e r y  is sought, but any d a m a g e s  a l l o w e d  shall be d i m i n i s h e d  in p r o p o r t i o n  

to the a m o u n t  of n e g l i g e n c e  a t t r i b u t e’ le to the p e r s o n  for w h o s e  injury, 

d a m a g e  or d e a t h  r e c o v e r y  is m ade.

F u r t h e r  p r o v i d e s  that in an y  ac t i o n to w h i c h  the above a p p lies, the 

court, in a n o n - j u r y  t r i a l , s h a l l  m a k e  f i n di n g s  of fact o r  in a j u r y  trial, the 

jur y shall r e t u r n  a spec i a l  v e r d i c t  w h i c h  shall state: (1 ) the a m o u n t  of d a m a g e  

w h i c h  w o u l d  ha v e  b e e n  r e c o v e r a b l e  if there ha d  bee n  no c o n t r i b u t o r y  n e g l i g e n c e ;  

and (2 ) the d e g r e e  of n e g l i g e n c e  of each party, e x p r e s s e d  as a p e r c e n t a g e .

F u r t h e r  p r o v i d e s  that u p o n  the m a k i n g  of the f i n d i n g  of fact or the 

r e t u r n  of a spec i al  v e r d i c t ,  as c o n t e m p l a t e d  a b o v e , t h e  c o u rt  shall r e d u c e  the 

a m o u n t  of the v e r d i c t  in p r o p o r t i o n  to the a m o u n t  of n e g l i g e n c e  a t t r i b u t a b l e  

to the p e r s o n  for w h o s e  injury, d a m a g e  or d e a t h  r e c o v e r y  is made, p r o v i d e d  

h o w e v e r  that if the said p o r t i o n  is equal to or g r e a t e r  than the n e g l i g e n c e  of 

the p e r s o n  a g a i n s t  w h o m  r e c o v e r y  .is sought, then, in s u c h  event, the court 

w i l l  e n t e r  a j u d g m e n t  for the de fendant.

P r o v i d e s  that the p r o v i s i o n s  h e r e o f  shall a f f e c t  o n l y  those claims 

a c c r u i n g  the e f f e c t i v e  d a t e  here o f .
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M O D E L  S T A T U T E  COMPARATI VE N E G L I G E N C E

S e c t i o n  1. G E N E R A L  RULES. (a) In all actions based on strict liability, 

n e g l i g e n c e  or r e c kles sness, the fact the party b r i ng ing the a c t i o n  was 

at fault b e c a u s e  that p e r s o n  was n egligent or r e c kless  or u n r e a s o n a b l y  and 

i m p l i e d l y  a s s u m e d  the risk, shall not n ecess arily bar recovery; rather, 

t h e  p e r s o n ' s  damages shall be d i m i n i s h e d  by the trier of fact in 

p r o p o r t i o n  to the amount of fault attrib u t a b l e  to that person.

(b) The p r i n c i p l e s  set forth in S u b s e c t i o n  A shall also apply in 

a c t i o n s  for w r o n g f u l  death w i t h  respect to the n e g l i g e n c e  of the p l a i n t i f f  

an d  his or her decedent.

(c) The p r i n c i p l e s  set forth in S u b s e c t i o n  A shall apply r e g a r d l e s s
l %

of w h e t h e r  ei ther p arty v i o l a t e d  a c riminal safety s t a t u t e  or had the

last clear c hange to prevent the injury.

0
S e c t i o n  2. P R O C E D U R A L  RULES. (a) In any action to w h i c h  this Act applies,

the court in a non -jury trial shall make findings of fact, or in a

jury trial, the jury shall answer special questions Indicating:

(1) The a mount  of damages w h i c h  the party b r i n g i n g  the a c t i o n  

wo u l d  be e n t i t l e d  to r e c o v e r  had that p e r s o n  not been at fault;

(2) The amount of the party's fault that had a b e a r i n g  on 

that p e r s o n ' s  damages, expresse d as a percentage.

T h e  court shall then r educe the amount of such damages in p r o p o r t i o n  to 

the a m ount  of fault a t t r i b u t a b l e  to the p erson recovering. The jury may, 

however, u p o n  r e q u e s t  of a party, be informed of the legal effect of 

their a n s w e r s  to the special  questions.

(b) A court may make a limited rever s a l  of a jury 's verdict on the 

g round that its a nswer u nder (1) or (2) of subsection (a) was wholly 

unrea s o n a b l e .  The court may then d e t e rmine a proper  amount of damage  

or p e r c e n t a g e  of fault, u t i l i z i n g  the princi ples of a d d i t u r  and 

r e m i t t i t u r  properly used in this state.

S e c t i o n  3. M U L TIP LE PARTIES. (a) This a c‘ in no way m o d i f i e s  the 

c o m m o n - l a w  p r i n c i p l e  that Joint tortfeasors are jointly and severa lly 

l iable tor their torts.

(b) In all actions subject to this act, the trier of fact shall

a I 2r e s t •- t n i t  on the basiu i srties vf j  ■■  o r . 'anted in court.



(c) In actions for contribution, damages shall be a l l o c a t e d  on 

the basis of tne relat i v e  fault of the parties to the c o n t r i b u t i o n  action.

S e c t i o n  4 E F F E C T I V E  DATE. This act shall take e f fect____________________ ,_____

and shall apply only to a c tion s a r ising  out of events w h i c h  o c c u r  on or 

after that date.



Jo int to r t - I c u u i ii by Injurotl pa rty  w ill r e­
lea se  a ll o ilie r to r t- fe a so rs  who con tributed 
to w rons- Id.

An Innocent p a rty  h to bo fu lly  compen­
sa ted  by a  Jo in t to r t- fe a so r  fo r h is loss. 
A lls ta te  Ins. Co. v . C larko tClv.App.1371) 
<71 S .IV .2d SOI, re f. n. r. o.
7. -------  Common liab ility , Jo in t to r t - f e a s­or*

W here b idder w as under no obligation 
to  indem nify owner, pu rsuan t to Indemnity 
provision of con trac t ca llin g  for bidder to 
undertake ce rta in  w ork on owner's u tility  
lin es and poles, for se ttlem en t m ade for 
In ju ry to b idder's employee In course of 
Job  a s  re su lt of sep ara to  a c ts  of negligence 
o f both owner nnd bidder, w hether em ­
ployee wus con trlbu to rlly  neg ligen t w as 
Im m ateria l and subm ission o f sp ec ia l Ic- 
suea re la tin g  to con tribu tory negligence of 
employee, a lthough error, w as harm less. 
B luebonnet Klee. Co-op., Inc. v . U n iversal 
K lee. Const. Co. (Clv.App.1971) 467 S.W .2d 567. ref. n. r. c.
15. Indemnity agreem en ts

McCann Const. Co. v. Jo e  Adam s and Son 
(Clv.App.1970) 158 S.W .2d 477 [m ain vo l­
ume] reversed  on o ther grounds 475 S.W .2d 721.

G enerally . Indemnity agreem en t w ill not 
p ro tec t indem nitee ngnlnst consequences of 
h is  own neg ligence un less the obligation Is 
exp ressed  In unequivocal tern .s. Jo e  Ad­
am s nnd Son v. McCann Const. Co. (Sup.1971) 475 S.W .2d 721.

Under oil well d rilling con trac t prov id ing 
th a t con trac to r would nsnumo full liab ility  
fo r, and hold oil fie ld  leaseho lder harm less, 
a g a in s t a ll c la im s a r is in g  n» resu lt of u cc l- 
d cn ts Incident to drilling operation  con­
ducted by con tractor, leaseho lder w as not 
Indemnified for a cc id en ts a r is in g  out o f Its 
own neg ligence. C oastal S laton Crude 
G ath ering  Co. v. W illiam s (Clv.App.1972) 476 a .w .2 d  339, ref. n. r. c.

G eneral ru le Is th a t a con tract o f Indem­
n ity  w ill not a ffo rd  protection to the In­
dem n itee ngnlnst the con sequences of Ids 
own neg ligence un less the con trac t d e a r ly  
exp resse s  such an ob ligation  In unequivocal 
term s. Kef-Chvni Corp. v. Kl I'sso  I'rod- 
u e u  Co. (Clv.App.1974) 506 S.W .2d 7UI.

C on tract provid ing Indemnification for 
owner a g a in s t datum  a sse rted  by con trac­
tor, Its o ffic e rs , ugon ls, em ployees, or any 
m ember o f tho public, a r is in g  out o f or In 
connection w ith iho work, excep t for c la im s 
by u m ember of tho public cau sed by tho 
n eg ligence o f tho owner w ithout con tribu­
tory neg ligence on the part o f tho con tra c­
tor, provided Indcmnlf leal Ion for owner's 
own neg ligence, hut only w ith  resp ec t to 
cln lm s o f tho con tractor, ita  ag en ts nnd 
em ployees o r whoro thu cla im  aro se out of 
the work being done by (he con tracto r . Id.
16. P roduct* liab ility

M anu factu rer of do fcctlvc In trncath noo­
dle which w a s  found liab le to pu tlan i In­
ju red  thereby w as not en titled  to con tribu­
tion from e ith e r tho p ack ager and d istr ib u­
to r If Intrncnth un it of which nuodlo w as

pn rl o r hosp ita l In wnlch p atien t w as stu y - 
Ing a t  tim e o f Injury', because both pneka- 
g e r  and houpltnl would he en titled  to In­
dem n ification  a t common law  ag a in s t m an­
u fa c tu re r  wh ich  w as solely liab le fo r Ju dg­
ment nnd which lmd breached du ty  owed to 
packnger nnd hosp ita l. V ergo tt v. D eseret 
P h a rm aceu tica l Co. (C.A.1972) 463 F .2d 12.

W here m anu fac tu re r sold d ea ler a  tru ck  
w ith  d e fe c tiv e ly  designed cooling sys tem  
and d ea le r m ate r ia lly  und know ingly a g g r a ­
v a ted  nnd con tribu ted  to condition by In­
sta ll in g  n lr rond itlon cr which sev e re ly  en­
hanced danger, both opera tin g  concurren tly 
to c au se  ncclden t, d ea le r could not recover 
indem n ity from  m anu factu rer bu t could r e ­
cover con tribution . Fo rd  Motor Co. v. 
Ru sse ll & Sm ith  Ford Co. (Clv.App.1971) 
474 S.W .2d 649.
17. Landlord and tenan t

W here pipeline owner which held e a s e ­
ment over oil fie ld for Its plpcllno c rea ted  
po ten tia lly  dangerous condition In not 
mnrklng location of underground pipeline 
but no In ju ry would h ave resu lted  th e re­
from  In ab sen ce of a c t iv e  neg ligence o f oil 
fie ld leaseho lder In h av in g  w a te r  p it dug in 
p reparation  for well d rillin g a t  p lace o ver 
pipeline whoso location leaseho lder c ith e r  
knew or should have known, resu lt in g  In 
rup tu ring of plpcllno nnd resu ltin g  fire  In 
which p la in tiffs ' deceden t, us op era to r of 
bulldozer d igg ing w a te r p it, d ied , pipeline 
owner w as en titled  to common law  Indem­
n ity  from  leaseho lder. C oasta l S ta te s  
Crude G ath ering  Co. v. W illiam s (CIv.App.
1972) 476 S.W .2d 339, ref. r. c.
18. C ontract p rov lilon * for con tribu tion*

W here Indemnity con trac t betw een  r a i l­
road and L P  g a s  supp lier provided th a t 
ra ilroad  wnH en titled  to full Indemnity If 
d am ages w ere cau sed by neg ligen t nets or 
om issions of producer nnd thnt producer 
would sh a re  cqunlly w ith  tho ra ilro ad  In 
paym en t o f loss If dnmnges woro cau sed by 
th e ir  Jo int or concu rring negligence, and 
where n e ith er w as gu ilty  of n c tlv c  n eg li­
gence hut they both, duo to fa llu ro of each 
to a c t , w ere gu ilty  of p ass iv e  neg ligence 
which w as Joint nnd concurren t w ith  sole 
cau se not being n ttrlbu tnh lc to c ith er, r a i l­
road w as en titled  lo contribution from  pro­
ducer fo r on e-h a lf of recovery by railroad 
em ployee ag a in s t ra ilroad In cmployoo's a c ­
tion under F ed era l Kmployers' I ,lab ility  
A ct (45 U .S .C .A . 5 61 e t seq .) ag a in st r a i l­
road for In ju ries su sta in ed  when he Inhaled 
L P  gas. A tch ison , T. & S . F . Ry. Co. v. 
Denton (Ctv.App.1971) 476 S.W .2d 821, re f. 
ii. r. o.
19. C o n tr a c to r  and subcon tractor*

McCann Const. Co, v. Jo e  Adamn and Son
(CIv.App. 1970) 408 S.W .2d 477 [m ain  vo l­
ume] reversed  475 8 .W .2d 721.

P rov ision  In con trac t betw een gen era l 
con tracto r and sub con trac to r whoreby nub- 
con trac to r would Indemnify gen era l con­
tra c to r  fo r ony In ju ries su sta in ed  by po r­
tion through or on account of nny net or In 
connection w ith  tlin work of tho subcon­
tra c to r  did not en title  genera l con trac to r to 
Indemnification from  subcon trac to r for

Judgm ent en tered  ag a in s t gen era l con trac­
tor for In ju ries su sta in ed  by sub con trac­
tor's em ployees when con crete fornut e re c t­
ed by genera l con trac to r before sub con trac­
tor began doing Its w ork of pouring con­
cre te  co llapsed Bulely b y  the fau lt of the 
gen era l con trac to r . Jo e  Adam s & Son v. 
McCann Const. Co. (Sup.1971) 475 S.W .2d 
721.
30. R elease

W here It did not a p p ea r  th a t  owner or 
opera to r o f autom obile w h ich  ran  over In­
fan t p la in tiff , o r hosp ita l w here p la in tiff 
w a s trea ted  by physic ian , wero Jo in t to r t­
fea so rs w ith  physic ian , s e ttlem en t w ith  and 
re le a se  o f p a r tie s  other than  physic ian  did 
not requ ire reduction o f d am ages reco v e ra­
ble from  physic ian . L eong v . W righ t 
(Clv.App.1972) 478 S.W .2d 839, re f. It. r. e.
38. Sum m ary Judgment

K vlde- .0 gen era ted  genu ine Issue of m a­
ter ia l f. :t  w h eth er tru st ag reem en t, which 
had been en tered  Into betw een  un insured 
m otorist c a r r ie r  and Its Insured follow ing 
autom obile acc id en t, wh ich  nindo Insured 
tru s te e  ns to nny recovery  Insured m ight 
m ake ag a in s t un insured m oto rist but which 
w as s ilen t ns to Insured being truBtco us to 
nny recovory he m ight mnko a g a in s t Jo int 
to r t - fc 's o r . superseded tru s t ag reem en t, 
which wus contn lncd In policy nnd which 
g av e  Insurer r igh t o f reim bursem ent from 
any recovery  ngnlnst Jo in t to r t- fe a so r , 
p reclud ing sum m ary judgm en t fo r Insurer, 
which had In tervened In Insured'B HUlt 
ngnlnst Joint to r l-fen so r . A llsta te  Ins. Co. 
v. C larke (Clv.App.1971) 471 8 .W .2d 901, 
rof. n. r. o.
40. Evidence

In action  ngnlnst leaseho lder and drilling 
con trac to r for w rongfu l d ea th  of operator

of bul.'ioxoi- whose bi.ide s tru ck  an ., ru p­
tured uhtcirnnrnn crude oil p ipeline while 
d igg in g  w n t-r  pit p reparato ry  to well d r ill­
ing nt "ra tli n for leaseholder, m as te r  d r il l­
ing con trac t execu ted u fte r dnte of acciden t 
by leaseho lder and w ell drilling con trac to r 
wh ich  nought Indemnity ag a in s t leaseho lder 
w as properly excluded . C oasta l S ta te s  
Crude G athering Co. v . W illiam s (CIv.App.
472) 476 S.W .2d 339. re f. n. r. e.

40.5 Ju ry  questions
W here th ere  w a s no show ing th a t fie ld  

personnel o f gen era l con trac to r w ere au th o­
rized to a g re e  lo Indemnity ob ligation  or 
th a t indemnity c lau se prin ted on work o r­
ders p repared by equipm ent supp lier had 
been su b je c t o f n ego tiation s betw een  g en­
era l con trac to r nnd equipm ent supp lier , nnd 
ex ecu tiv e  o f genera l con trac to r te s tif ied  
th a t he had no know ledge of Indemnity 
c lau se  prin ted on face of work o rd er s igned 
by gen era l con trac to r 's fie ld superin tenden t 
a fte r  Job for which c ran es had been h ired  
and during wh ich  dnm agc to b ridge tee o c­
curred nnd thnt gen era l con trac to r con sid­
ered work o rd ers a s  noth ing m ore than r e ­
ce ip ts given In field n fte r  accom plishm ent 
of work , d eterm ination  o f w h eth er con trac t 
of Indemnity ex is ted  should h ave been lo ft 
to Ju ry  a s  t.'lc r  of fa c t . H aw s & G arre tt 
G eneral Contractors. Inc. v. G orbett B ros. 
W eld ing Co. (Sup.1972) 480 S.W .2d 607.
45. Judgm en t, In genera l

W here under " tru s t ag re em en t"  Insured 
ngreeil to hold an y  reco very  ho mudo 
ngnlnst un insured m oto rist fo r b en efit of 
un insured m otorist Insurer, In surer w a s 
not, on theory of con tribution , en titled  to 
recover Its paym en ts out of Judgm ent In­
sured had obtained ngulnBt Jo in t t o r t - f e a ­
sor. A lls ta te  Ins. Co. v. Clarko (CIv.App. 
1971) 471 S.W .2d 901. ref. n. r. o.

Art. 2212a. C om parative negligence; contribu tion  am ong jo in t to r t­
feasors

Modified compiu'ntivo negligence

Section 1. Contributory negligence shall not bar recovery in an ac­
tion by any person or party  or the legal representative of nny person or 
party to recover damages for negligence resulting in death or in jury  to 
pcrso/is or property if such negligence is not g reater than the negligence 
of the person or par ty  or persons or parties against whom recovery is 
sought, but any dnmnges allowed shall be diminished in proportion to the 
amount of negligence a ttribu ted  to the person or party recovering.

Contribution am o n g  Joint tort-feasors
See. 2. (a )  In this section;
(1) "Claimant" means any party seeking relief, whether he is a plain­

tiff, countcrclnimnnt, or cross-claimant.
(2) "Defendant" includes any party  from whom a claimant seeks re ­

lief.
(b) In a iuse  in which there is more than one defendant, and the claim­

ant 's  negligence does not exceed the total negligence of all defendants, 
contribution to the damages awarded to the claimant hIiuII be in proportion 
to the percentage of negligence a ttributable to each defendant.fi
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(c) Each defendant is jointly and severally liable for the entire amount 
of the judgm ent awarded the claimant, except th a t  a defendant whose 
negligence is less than th a t  of the claimant is liable to the claimant only 
fo r  tha t  portion of the judgm ent which represents the percentage of neg­
ligence attributable to him.

(d) I f  an alleged joint tort-feasor pays an amount to a claimant in set­
tlement, bu t is never joined as a  party  defendant, or having been joined, 
is dismissed or nonsuited a f te r  settlement with the claimant (for which 
reason the  existence and amount of his negligence are no t submitted 
to the ju ry ) ,  each defendant is entitled to deduct from the amount for 
which he is liable to the claimant a percentage of tne amount of the set­
tlement based on the relationship the defendant's own negligence bears 
to the total negligence of ali defendants.

(e) I f  an  alleged jo in t tort-feasor makes a settlement with a claimant 
but nevertheless is joined as a party  defendant a t  the time of the sub­
mission of the case to the ju ry  (so th a t  the existence and amount o f  his 
negligence are submitted to the ju ry ) and his percentage of negligence is 
found by the jury, the settlement is a  complete release of the portion of the 
judgment a ttributable to the percentage of negligence found on the  p ar t  
of th a t  jo in t  tort-feasor.

(f )  If the application of the rules contained in Subsections (a) 
through (e) of this section results in two claimants being liable to each 
other in damages, the claimant who is liable for  the g reater  amount is en­
titled to a credit toward his liability in the amount of damages owed him 
by the other claimant.

(g) All claims for contribution between named defendants in the 
primary suit shall be determined in the primary suit, except thn t a named 
defendant may proceed against  a person not a par ty  to the prim ary su it  
who has not effected a settlement with the claimant.

(h)  Phis section prevails over Article 2212, Revised Civil S ta tu tes of 
Texas, 1925, and all other laws to the extent of any conflict.
Acts 1973, G3rd Leg., p. 41, ch. 28, §§ 1, 2, eff. Sept. 1, 1973.

Section  3 o f tho 1073 A ct am ended noctlon 
1 o f n rtlc lo  670 ib ; 55 4. 5 th ereo f p rov ided : 

"S ee . 4. S a v in s  dntiao. Thin A ct does not 
app ly to any cau.ro of action  nrlidni; before ItH c ffc c t lv o  date .
. "Soc. 5. S e v e rab ility  clam ic. If any p ro- 
vIMon o f th is A c t or tho app lication  th ereo f 
to any portion or clrcumatancoH In held In­
valid , su ch  In va lid ity  sh a ll not a f fe c t  o th er 
provision-) or app lication s o f the A ct which 
can  Im Riven e f fe c t  w ithou t thu Invalid p ro­
vision  o r app lication , nnd to th is and tho 
prov isions o f thin A ct a r c  dcc’a rcd  to ha sovoruhlo."

C om parative L aw i: 
STATE
tKoutli D akota 
V erm ont 
WanlilDKton 
W isconsin

CITATION
SDCL { 20-9-2 
12 V .S.A . i 1030 
L aw s 1973, c. 138 (X ) 
W .S .A . { 895.040

C omparative L aw n  
STATE 
Arhnnsau 
Connecticut M aine
MummclmsolU 
M innesota 
M ississipp i 
N ebraska 
Now H am psh ire 
Now Jernoy
Oklahoma 
Rhodo Island

CITATION
A rk .S ta ts . 9 27-1730,2 
L aw s 1973, c. 022 
14 M .R .S .A . 5 100 
M .G .L.A . c. 231, 9 80 M .S.A . 9 004,01 
Code 1912 9 1404 
lt.H .S. 9 25-1101 
U .S.A . 007.'7 -a 
N .J.S .A , 2A :15-S .l to 

2A:10-5.3 
23 OkluSt.Ann. 99 11, 12 
Gon.Luwn 1900. 9 0-20-4

Low  Rovlew  Commentaries
Autom obile In surance ra te  chanson under 

com para tiv e  noKllKcnco. J e r r y  D. Todd, 3G T ex a s l ia r  J .  1153 (1973).
Automobile rep aration s rofornt b ills . 

John  M. I.aw ronco III, 30 T ex a s ltnr J .  1117 (1972).
C om parative nofrllifenco. Frunlc T. A b ra­

ham  und Don H. llldd le , 20 lln y lo r L I to v . 411 (1973).
C om parative ncKlllfcnco In T exas. 11 

Houston L .R ov . 101 (1973).
NeallKcnco law , n o -fau lt, tied tury tr ia l. 

Loon Green and A llen 12. Sm ith , G> T ex a s L .R ov . 820 (1973).
Proposed m odified com para tiv e  n eg li- 

gen ce otntuto. F ran k  T . A braham , 35 T ox - au B a r  J .  1114 (1972).
L ib ra ry  references 

Contribution C=>0(2).
N egligenco <S=>92.
C .J .S . Contribution t  11.
C .J .S . N egllganco I 168(3),

A rt.  2212b. Indem nity  provisions in mineral agreem ents where negli­
gence a ttributable  to  indemnitee

Section 1. The legislature find3 th a t  an inequity is fostered on cer­
tain contractors by the indemnity provisions contained in some agreements 
perta in ing to  wells for  oil, gas, or water, or mines for o ther minerals. I t  
is the in ten t of the legislature and the purpose of this Act to declare pro­
visions fo r indemnity in certain agreements where there is negligence a t­
tributable to the indemnitee to be against the public policy of the State of 
Texas.

Sec. 2. Except as specified in Section 4 of th is  Act, a covenant, prom­
ise, ag.-eement, or understanding contained in, collateral to, or affecting 
an agreement pertaining to a well for oil, gas, o r  water, o r  mine for any 
mineral, is void and unenforceable if  it purports  to indemnify the indem­
nitee aga ins t  loss or liability for damages ar is ing  from either death or 
bodily in jury  to persons, or injury to property, or any other loss, damage, 
or expense aris ing from either death or bodily injury, in jury  to property, 
or loss, damage, or expense, which is caused by or results from the sole 
or concurrent negligence of the indemnitee, or an agent or employee of 
the indemMtee, or an independent contractor who is directly x*csponsible 
to the indemnitee.

Sec. 3. The term "agreement perta in ing to a well fo r  oil, gas, or wa­
ter, or mine for any m ineral” as used in Section 2 of th is  Act, means any 
agreement or understanding, written or oral, concerning any operations re ­
lated to drilling, deepening, reworking, repairing, improving, testing, t rea t­
ing, perforating, acidizing, logging, conditioning, altering, plugging, or 
otherwise rendering services in or in connection with any well drilled fo r  
the purpose of producing or disposing of oil, gas, or other minerals, or 
water, or designing, excavating, constructing, improving, o r  otherwise ren­
dering services in or in connection v.ilh any mine shaft,  drift, or other 
s tru c tu re  intended for use in the exploration for o r  production of any min­
eral, or an agreement to perform any portion of any such work or services 
or nny ac t  collateral thereto, including the furnishing o r  rental of equip­
ment, incidental transportation, nnd other goods and services furnished in 
connection with any such service or operation.

Sec. 4. (a )  The provisions of this Act do not apply to loss or liability
for damages, or nny other expenses, arising from

(1) death or bodily injury  to persona or in jury  to property resulting 
from rndionctivity;

(2) in jury  to property resulting from pollu tion ; or
(3) in jury  to property resulting from reservoir or underground dam­

age.
(b) The provisions of this Act do not affect the validity of nny insur­

ance contract or any benefit conferred by the Workmen's Compensation 
Law of this s ta te  and do not deprive an owner of the surface estate of the  
right to Hecure an indemnity from nny lessee, operator, contractor) or other 
person conducting operations for the exploration or production of min­
erals of tho owner’s land.

(c) The provisions of Section 2 of this Act shall not apply to nny agree­
ment providing for in iemnity with respect to claims for peraonhl injury 
or death to indemnitor’s employees or agents, or the employees hr agents 
of indemnitor’s sub-contractors if the parties agree in writing th a t  such 
indemnity obligation will be supported by available liability insurance 
coverage to he furnished by ..‘.demnitor; provided, however, th a t  such in­
demnity obligation shall bo only to the extent of tho coverages and dollar 
limits o f insurance ugrced to be furn ished; but In no event shall said in­
surance be required in an amount in ex» e s s  of twelve times state basic lim­
its for bodily injury, approved by the Hoard nf Insurance Cpmmfrs/onersif i ' ir t 'A n ip n e n  u n lis  i  r * >««•• e »'■ *>v h - < »«• • ■ ..........  < •
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