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I N  these days the ordinary legislature1 is likely to find on its calendar 

a bill, sometimes approved and sponsored hy the state bar associ­

ation, which does away with contributory negligence as a complete 

defense in any negligence action, and substitutes instead something 

commonly miscalled “comparative negligence,’’2 which involves some 

method of dividing the damages between the parties. Such a bill is 

of course no novelty, as the ample literature on the subject indicates.3

* T h is  article is one of the Thom as M .  Cooley lectures delivered by D ean  Prosser at 

the University of M ichigan L a w  School, February 2-6, 1953. T h e  series, “Selected Topics 

on the L a w  of T o m ,"  w ill eventually be published in book form by the University of 

M ichigan  L a w  School.—Ed .

t  Boalt Professor of L a w  and Dean of the L a w  School, University of California, Berk ­

eley.—Ed .

1 " W e  understand that legislation of this type was introduced this year [1951] in the 

following 16 states: Arizona, Arkansas, California, Colorado, Kansas, Massachusetts, M ich ­

igan, Missouri, N e w  York, North Dakota, O hio, Oregon, Pennsylvania, Tennessee, U tah  

and W ash ington ." Lipscomb, "Com parative Negligence,”  I n s . L .J . N o . 344, 667 at 674 

(S e p t. 1951).

a "Comparative negligence" properly refers only to a comparison of the fault of the 

plaintiff w ith  that of the defendant. Tt docs not necessarily result in  any division of the 

damages, but m ay permit full recovery hy the plaintiff notwithstanding his contributory 

negligence. Tradi'ionally, because of the origin of the term and its early history in Illi­

nois (in fra , text at notes 110-119), it has been associated w ith the idea of degrees of 

negligence, and a comparison of "slight," "ordinary," and "gross." In  the interest of clarity 

the term should be avoided, and the statutes here in question shoi.’ d be called "damage ap­

portionment" or "comparative damages" aits. See  note, 12 C o h n . L .Q . 113 (1 9 2 6 ). "C om ­

parative negligence" is, however, in  much too general use to permit much hope of its 

elimination.

3 T h e  classic article on the subject is M o le  and W ilson , " A  Sti .iy of Comparative 

Negligence,”  17 C oj\n . L .Q . 333, 604 (1 9 3 2 ). T w o  recent discussions, both excellent and 

exhaustive, arc Turk, "Comparative Negligence on the M arch ,"  28 C u i -K e n t  L . R e v . 189, 

304 (1 9 5 0 ), nnd Philbrick, "Loss Apportionment in Negligence Cases," 99 U n iv . P a . L .  

R e v . 572, 766 (1 9 5 1 ). A  very thorough study, going into all the complications, especially 

of the multiple-party problem, is the book by Gregory, L e c l is l a t iv k  L o s s  D isT iu m m oN  

i n  N k c i.ic e n c k  A c t io n s  (1 9 3 6 ). See also Gregory, “ Loss Distribution by Comparative 

Negligence," 21 M i n n . L .  R e v . 1 (1 9 3 6 ); Berg, "Com parative Negligence—A  Substitute 

for the R  tie of Contributory Negligence,”  9 S .  D . B . j .  200 (1 9 4 1 ); comment, 22 So . 

C a l . L .  R e v . 276 (1 9 4 9 ). Num erous other articles bearing on particular statutes arc cited 

in the succeeding notes.
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Similar bills4 began to multiply in the legislatures during the decade 

before the last war, when the pressure of the increasing automobile 

accident rate compelled consideration of the problem of the uncom­

pensated victim. It led even to proposals for an automobile accident 

compensation plan, analogous to the workmen’s compensatioi. acts 

and to be administered by some board or commission.8 In at least one 

instance a "comparative negligence” act was adopted under threat 

of such a compensation plan, and after a bill establishing u  had passed 

one house of the legislature at the preceding session.0 During the 

war, when gasoline rationing reduced the accident rate, the agitation 

fell off; but with the slaughter on the highways resumed and acceler­

ated, it has been revived in full vigor. A  conservative prophet would 

have no difficulty in predicting the adoption of damage apportionment 

acts in several additional states within the next few years.

T h e  United States is virtually the last stronghold of contributory 

negligence. T h e  last vestige of the complete defense disappeared long 

since from all of continental Europe, which divides the damages.1

* In  addition to the statutes adopted, the following unsuccessful bills have received 

mention in  print:

N e w  York, 1930. See M o le  and W ilson , “A  Study of Comparative Negligence,”  

17 ConN . L .Q . 333, 604 at 643 (1 9 3 2 ); G iiecohy , L e c l i s l a t iv b  Loss D is t r ib u t io n  im 

N e c l ic e n c h  A c t io n s  59 (1 9 3 6 ).

Minnesota, 1940. See P iiocebdincs op M in n e s o ta  S t a t e  B a r  A ssn ., 12-17 (1 9 4 0 ).

Pennsylvania, 1943. See note, 17 T e m p le  L .Q .  276 (1 9 4 3 ).

N e w  York, 1947. See note, 22 N .Y .  U n iv . L .Q . R n v . 458 (1 9 4 7 ).

Michigan, 1947. See  N eef, "Comparative Negligence,”  27 M ich . S . B . J. 34 (M a y ,  

1948).

Illinois, 1949. See  30 C tn cA co  BAn R e g . 391, 394 (1 9 4 9 ).

B Such  a compensation plan is now  in effect in Saskatchewan. Sask. Stats. (1 9 4 7 ) c.

15.

0 "Y et that very theory prevailed in  W isconsin w hen the legislature passed our com­

parative negligence law  in 1931, w hich followed the introduction into our 1929 legislature 

of a bill placing the entire field of compensation for accidents under the jurisdiction of a 

commission, which bill passed the W isconsin senate but did not reach the house for action 

before the termination of the legislature. It has been fairly stated, I  believe, that were 

it not for the comparative negligence doctrine, adopted by the W isconsin legislature in 

1931, there is little question but that strious effort would have been made in the succeed­

ing legislature of 1933 to put the entire field of damages, arising as the result of an 

accident, under the jurisdiction of a com' nission, and it was apdy said by the author of 

W isconsin’s comparative negligence law  that: ‘W ith  comparative negligence as the rule 

applicable to automobile litigation in W isconsin, there was no immediate need, if any, 

for the adoption of any commission foim of administration of automobile legislation.” ’ 

IInyes, "R u le  of Comparative Negligence and Its Operation in W isconsin," 23 Otr S t a t u  

B a r  A s s n . R e p . 233 at 234 (1 9 5 0 ).

7 T h e  European history is well reviewed in Turk, "Comparative N cg l. .ce on the 

M arch ,"  28 Cxn-KuNT L . R e v . 189 at 238-244 (1 9 5 0 ).
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Great Britain,8 all of the Canadian provinces,9 N e w  Zealand10 and 

Western Australia11 n o w  have come to the same result, so that very 

little of die British Empire is left with the co m m o n  law rule. Even 

in the United States there .is far more in the way of division of damages 

than is generally realized. There are some forty statutes12 on the 

books, and apparendy in successful operation; and it is a fair estimate 

that there are about twelve hundred cases in which they have been 

applied. Almost nothing has been written about these decisions; but 

they represent a body of law of considerable importance, in which 

a procedure over which there has been mu c h  dieoretical dispute has 

been put into practice. It is the purpose of this article to inquire, so 

far as possible, into the actual operation of the damage apportionment 

statutes, and to offer some conclusions as to the most desirable form 

of act for any legislature about to set forth upon these relatively 

uncharted seas.

The State of the Common Law

T h e  defense of contributory negligence originated in 1809 with 

the case of Butterfield v. Forrester.1S T h e  defendant, who was repair­
ing his house, had left a pole projecting across part of the highway; 

and the plaintiff, riding home from a public house in the dusk, did 

not see the pole, rode into it, and was thrown from his horse and 

injured. Lord Ellenborough disposed of the matter very briefly with 

the statement that “A  party is not to cast himself upon an obstruction 

which has been made by the fault of another, and avail himself of it,

8 L a w  Reform Act of 1945, 8 &  9 Geo. 6, c. 28. Sec W i l l i a m s , Jo in t  Toivrs a n d  

C oN nuiiiiTony N e g l ig e n c e  533-535, and c. 13 (1 9 5 1 ); W illiam s, ‘T h e  L a w  Reform  

(Contributory N egligence) Act, 1945,'’ 9 M od . L . R e v . 105 (1 9 4 5 ).

0 M ost of the Canadian statutes have been amended since their original enactment. 

Their latest form is found in Alberta Rev. Stat. (1 9 4 2 ) c. 116; British Colum bia Rev. Stat. 

(1 9 3 u ) c. 52, nmended by Rev. Stat. (1 9 4 8 )  c. 68; Manitoba R .S .M .  (1 9 4 0 ) c. 215; N e w  

Brunswick Rev. Stat. (1 9 2 7 ) c. 143; N o va  Scotia Stat. (1 9 2 6 ) c. 3; Ontario Rev. Stat. 

(1 9 3 7 ) c. I I  J; Prince Hdtvard Island Stat. (1 9 3 8 ) c. 5; Saskatchewan Stat. (1 9 4 4 ) c. 23. 

Quebec, w ith its civil law  heritage, divides the damages without a statute. See Nichols 

Chemical Co. v. Lcfebvre, 42 C an . S .C .  Rep. 402 (1 9 0 9 ); Canadian Pac. Ry. v. Frechette, 

23 Q uc. K .B . 459 (1 9 1 5 ).

10 N e w  Zealand Stat. (1 9 4 7 ) N o . 3, p. 29. Sec  23 N .Z .  I,.J. 215 at 229 (1 9 4 7 ).

11 W estern Australia Slat. (1 9 4 7 ) N o . 23. See Shaiw ell, "Contributory Negligence  

and Apportionment Statutes," 1 W .  A u s t . A n n . L .  Rnv. 145 (1 9 4 9 ).

12T h e  Report of the Casualty Committee in 18 I n s u iia n c u  C o u n s e l  J. 374 (1 9 5 1 ),  

which contains a useful review of the law  of the various states on contributory negligence 

and contribution, oinits any reference to a number of these statutes.

13 11 East 60, 103 En g . Rep. 926 (1 8 0 9 ).

1953 ] C omparative N egligence 467



468 M i c h i g a n  L a w  R e v i e w [Vol. 51

r

if he did not himself use common and ordinary caution to he in the 

right."14

There has been much speculation as to why the rule thus declared 

found such ready acceptance in later decisions, both in England and 

in the United States.10 T h e  explanations given by the courts them­

selves never have carried m u c h  conviction. Most of the decisions have 

talked about "proximate cause," saying that the plaintiff’s negligence 

is an intervening, insulating cause between the defendant’s negligence 

and the injury.18 But this cannot be supported unless a meaning is 

assigned to proximate cause which is found nowhere else. If two 

automobiles collide and injure a bystander, the negligence of one driver 

is not held to be a superseding cause which relieves the other of lia­

bility; and there is no visible reason for any different conclusion when 

the action is by one driver against the other. It has been said that the 

defense has a penal basis, and is intended to punish the plaintiff for 

his o w n  misconduct;17 or that the court will not aid one who is himself 

at fault, and he must come into court with clean hands.18 But this 

is no explanation of the many cases, particularly these of the last clear 

chance, in which a plaintiff clearly at fault is permitted to recover. It 

has been said that the rule is intended to discourage accidents, by 

denying recovery to those who fail to use proper care for their own 

safety; but the assumption that the speeding motorist is, or should be, 

meditating on the possible failure of a lawsuit for his possible injuries 

lacks all reality, and it is quite as reasonable to say that the rule pro 

motes accidents by encouraging the negligent defendant. Probably 

the true explanation lies merely in the highly individualistic attitude 

of the common law of the early nineteenth century. T h e  period of 

development of contributory negligence was that of the industrial 

revolution, and there is reason to think that the courts found in this

14 Continuing: " In  cases of persons riding upon what is considered to be die wrong 

side of the rond, that would not authorise another purposely to ride up against them. O ne  

person being in fault will not dispense with another’s using ordinary care for himself. T w o  

things must concur to support this action, an obstruction in the rend hy the fault of the 

defendant, nnd no w ant of ordinary enre to avoid it on the part of the plaintiff." 11 East 

60, 61, 103 Eng. Rep. 926, 927 (1 8 0 9 ).

15 See Bolden, "Contributory Negligence," 21 H,\nv. I.. Rttv. 233 (1 9 0 8 ); Lowndes, 

"Contributory Negligence," 22 G k o iic k t o w n  I..J. 674 (1 9 3 4 ); Green, "Contributory N e g ­

ligence nnd Proximate Cause,”  6 N .C .  L .  Rev. 3 (1 9 2 7 ).

10 Bow en, L .J ., in Thomas v. Quartennaine, 18 Q .B .D . 685 at 697 (1 8 9 7 ); G ilm an v. 

Central Verm ont R . Co., 93 V t. 340, 107 A . 122 (1 9 1 9 ); W a re  v. Saullcy, 194 K y . 53, 

237 S.VV. 1060 (1 9 2 2 ); Exu in  v. Atlantic Coast L ine  11. Co., 154 N .C . 408, 70 S .E . 845 

(1 9 1 1 ); Chesapeake & Ohio R . Co . v. W ills , 111 Va. 32, 68 S .E .  395 (1 9 1 0 ).

17 Lord I Inlsbury, L.G',, in W ak elin  v. London & S . W .  IL  Co ., 12 A .C . 41, 45 (1 8 8 6 ).

1BO w en , C .J ., in Davis v. Guarnieri, 45 O hio St. 470, 15 N .E .  350 (1 8 8 7 ).
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defense, along with the concepts of duty and proximate cause, a con­

venient instrument of control over the jury, by which the liabilities j 
of rapidly growing industry were curbed and kept within bounds.10 j

Criticism of the denial of all recovery was not slow in coming, and 

it has been with us for more than a century.20 T h e  attack upon con­

tributory negligence has been founded upon the obvious injustice of 

a rule which visits the entire loss caused by the fault of two parties 

on one of them alone, and that one the injured plaintiff, least able to 

bear it, and quite possibly much less at fault than the defendant who 

goes scot free. N o  one ever has succeeded in justifying that as a 

policy, and no one ever will. Its oufrageousness became especially 

apparent in the cases of injuries to employees, where a momentary 

lapse of caution after a lifetime of care in the face of the employer’s 

negligence might wreck a m a n ’s life and leave him uncompensated 

as a charge upon society; and the demand for some modification of the 

rule became an integral part of the movement which finally led to the 

workmen's compensation acts.

T o  some limited extent the remedy has been in the hands of the 

jury. Every trial lawyer is well o' vare that juries often do in fact allow 

recovery in cases of contributory negligence, and that the compromise 

in the jury room docs result in some diminution of the damages because 

of the plaintiff’s fault.21 hut the process is at best a haphazard and 

most unsatisfactory one. There are still juries which understand and 

respect the court's instructions on contributory negligence, just as there 

are other juries which throw them out of the window and refuse even 

to reduce the recover)' by so much as a dime. Above all there arc many 

directed verdict ...iscs where the plaintiff’s negligence, however slight it 

may be in comparison with that of the defendant, is still clear beyond 

dispute, and the court has no choice but to declare it as a matter of law.

A  striking illustration is the Minnesota case in which a motorist enter­

ing an intersection failed to yield the right of way on the mistaken 

assumption that the speeding defendant would slow down for him, and 

the supreme court uttered an almost pathetic appeal to a legislature,

10 M alone, "T h e  Formative Era of Comparative Negligence,”  41 It.i.. L .  Ruv. 151 

(19-16); M alone, "Comparative Negligence—Louisiana's Forgotten Heritage," 6 L a . L . 

R e v . 125 (1 9 4 5 ).

20 One of the best statements of the attack on contributory negligence is found in 

Cvcen, "Illinois Negligence I  .aw ," 39 I I I .  L .  R e v . 36. 116, 197 (1 9 4 4 ).

21 " W e  but blind our eye* to obvious reality to the c.xtc.t that w e  ignore the fact that 

in many cases juries apply it [apportionment] in spite of us." Holt, J., in H aeg  v. 

Sprague, W arn e r & Co., 202 M in n . 425 at 430, 231 N .W .  261 (1 9 3 8 ). See also U l m a n ,
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which still remains indifferent, to relieve it of the necessity of such 

decisions hy adopting a “comparative negligence” act.22

Although the courts almost from the beginning have displayed an 

uneasy consciousness that something is wrong, they have been slow to 

move. In only three respects have the rigors of the ordinary rule of 

contributory negligence been modified at common law. T h e  defense 

was one to a negligence action only, and it never applied to intentional 

torts such as assault and batter}';23 and from this there developed the 

first exception, that mere contributory negligence is no defense where 

the defendant’s conduct is so aggravated that it approaches intent, and 

can he characterized as "wilful,” "wanton,” or “reckless.”24 In such a 

case the plaintiff is barred from recovery only when his own conduct 

is similarly aggravated, and can be described in the same terms.28 

There is here, of course, a rough balancing of one fault against the 

other, but the difference is declared to he one of hind rather than of 

degree. Except ;n two or three states such as Minnesota,20 which have 

misdcfined “wilful negligence” to include any negligence whatever 

after discovery of the peril of another, the exception has applied to 

relatively few cases, and has had only limited importance.

A  second exception, of comparatively recent origin, eliminates the 

defense of •contributory negligence where the action is founded upon 

the defendant’s violation of a statute, such as a child labor act,27 which

22 " N o  one* enn appreciate more tliau \vc lire hardship of depriving plaintiff of his 

verdict and of all right to collect damages from defendant; hut the rule of contributory 

negligence, through no fault of ours, remains in our law  nnd gives us no alternative other 

than to hold that defendant is entitled to judgment notwithstanding the verdict. It would  

he hard to imagine a case more illustrative of the truth that in operation the rule of com­

parative negligence would serve justice more faithful’ )* than that of contributor)' negli­

gence. . . . Hut ns long as tire legislature refuses to substitute the rule of comparative for 

that of contributory negligence we have no option but to enforce the law  in a proper case." 

H acg v. Sprague, W arn er St Co., 202 M in n . 425 at 430, 281 N .W .  261 (1 9 3 8 ).

23 Ruter v. Foy, 46 Iowa 132 (1 8 7 7 ); Stcinmctz v. ’ 'ally, 72 Ind . 442, 37 Am . Rep. 

170 (1 8 8 0 ); Brendle v. Spencer, 125 N .C . 474, 34 S .! . 634 (1 8 9 9 ); Hitiningham Ra il­

way, L .  C P . Co . v. Jones, 146 A la. 277, 41 S . 146 (1 9 C 6 ).

24 Atchison, T .  St S .F . R . C o . v. linker, 79 Kan . 183, 98 P . 804 (1 9 0 8 ) ("w nnton  

misconduct” ) ;  Z im an v. W h itley , 110 Conn. 108, 147 A . 370 (1 9 2 9 )  ( “reckless indiffer­

ence” ) ;  M ihclich  v. llutte Electric R . Co., 85 M ont. 604, 281 I*. 540 (1 9 2 9 ) ("w ilfu l or 

wnnton act” ) ;  W n lld ren  Express St V an  Co . v. Krug, 291 III. 472, 126 N .E .  97 (1 9 2 8 )  

("conscious indifference to consequences” ) .

20 H ink le  v. Minneapolis, A . St C . R . Co., 162 M inn . 112, 202 N .W .  340 (1 9 2 5 );  

Moore v. Lindell R . Co ., 176 M o . 528, 75 S .W .  672 (1 9 0 3 ); Osteen v. Atlantic Coast Line  

R . Co., 119 S .C . 438, 112 S .E .  352 (1 9 2 3 ); Elliott v. Philadelphia T ram p. C o ., 356 I’ a. 

643, 53 A . (2 d )  81 (1 9 4 7 ).

2« See notes, 8 M i n n . L .  lfnv. 329 (1 9 2 4 ); 24 M i n n . L .  R u v . 81 (1 9 3 9 ).

2* Lenahnn v. PJttston Coal M in in g  Co ., 218 Pa. 311, 67 A . 642 (1 9 0 7 ); Karpclcs v. 

Heine, 227 N .Y .  74, 124 N .E .  101 (1 9 1 9 ); Pino/a v. Northern C hair Co., 152 W is . 473,

1*10 N .W .  84 (1 9 1 3 ); D asha v. Virginia St Rainy Lake Co., 145 M in n . 171, 176 N .W .  

482 (1 9 2 0 ); Louisville, N .  8t St. L . R . Co. v. Lyons, 155 K y . 396, 159 S .W .  971 (1 9 1 3 );
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is construed as intended to place the entire responsibility on the de­

fendant,. and to protect the plaintiff even against the consequences of 

his o w n  fault.28 T h e  reason given is the obvious one, that otherwise 

the intent of the legislature would be defeated. Such acts are, how­

ever, few in number and clearly of a special character; and as to the 

violation of all other statutes, contributory negligence remains effective 

as a complete defense.20

T h e  most important common law modification is that which bears 

the name of the last clear chance.80 It originated in 1842 in the case 

of Davies v. Mann,91 where the plaintiff left his ass fettered in the 
highway and the defendant drove into it. T h e  doctrine found ready 

acceptance in the United States;32 but from its origin it has acquired

T erry  Dairy  Co . v. Nalley , 146 Ark. 448, 225 S .W .  887 (1 9 2 0 ); American Car & Foundry

C o . v. Armcntraut, 214 111. 509, 73 N .H . 766 (1 9 0 5 ).

28 Prohibiting the sale of dangerous articles to minors: Pizzo v. W iem an n , 149 W is . 

235, 134 N . W .  899 (1 9 1 2 ); M c M ille n  v. Steele, 275 Pa . 584, 119 A .  721 (1 9 2 3 ).

Protection of intoxicated persons: Davies v. M cK n igh t, 146 P a . 610, 23 A . 320 

(1 8 9 2 );  H au tli v. Sambo, 100 N e b . 160, 158 N .W .  1036 (1 9 1 6 ). C f . Mayes v. Byers, 

214 M in n . 54, 7 N .W .  ( 2 d )  403 (1 9 4 3 ) (requiring stairways in "on  sale” liquor estab­

lishments to be well ligh ted); Bennett D rug Stores v. Mosely, 67 G a . App. 347, 20 S .E .  

( 2 d )  208 (1 9 4 2 ) (sale of poison to person w ho docs not know its character).

Factory acts and other statutes for the protection of workmen: Osborne v. Salvation 

Arm y, (2 d  C ir. 1939) 107 F . ( 2 d )  929; Cartcrvillc Coal Co . v. Abbott, 181 111. 495, 55 

N .E .  131 (1 8 9 9 ); Caspar v. Lcw in , 82 Kan . 604, 109 P . 657 (1 9 1 0 ); Chicago-Coulterville 

Coal C o . v. Fidelity ft Cas. Co., ( D .C .  M o . 1904) 130 F . 957.

Ra ilw ay  fencing acts: F lin t & Pcre Marcpiette R . Co . v. Lu ll, 28 M ich . 510 (1 8 7 4 );

Congdon v. Central Verm ont R . Co., 56 V t. 390, 48 A m . Rep. 793 (1 8 8 3 ); W c lty  v. Ind i­

anapolis fit V .  I\. Co ., 105 Ind . 55, 4 N .E .  410 (1 8 8 5 ); Atchison, T .  &  S .F . R . Co . v. 

Paxton , 75 Kan. 197, 88 P . 1082 (1 9 0 7 ); Quackenbush v. W isconsin fit M .  R . Co., 71 

W is . 477, 37 N . W .  834 (1 8 8 8 ).

Statutes making railways liable for fires: W est v. Chicago ft N .  W .  R . C o ., 77 Iowa 

654, 35 N . W .  479 (1 8 8 7 ); Bow en v. Boston ft A . R . Co., 179 Mass. 524, 61 N .E .  141 

(1 9 0 1 );  M atthew s v. Missouri Pac. R . Co ., 142 Mo. 645, 44 S .W .  802 (1 8 9 7 ); Peter v. 

Chicago ft N .W .  11. Co ., 121 M ich . 324, 80 N .W .  295 (1 8 9 9 ).

28 D art v. Pure O il Co ., 223 M in n . 526, 27 N . W .  (2 d )  555 (1 9 4 7 ); Browne v. 

Siegel, Cooper & Co., 191 III. 226, 60 N .E .  815 (1 9 0 1 ); Keenan v. Edison Electric 111. Co., 

159 M ass. 379, 34 N .E .  366 (1 8 9 3 ); Narrnmore v. C leveland, G .C . ft S t . L . 11. Co., (6 th  

C ir . 1899) 96 F . 298; Payne v. Vance, 103 O hio St. 59, 133 N .E .  85 (1 9 2 1 ); Sm ith v. 

Central of G a . R . Co., 165 A la. 407, 51 S . 792 (1 9 1 0 ); Cartin  v. Meredith, 153 Intl. 16, 

53 N .E .  936 (1 8 9 9 ); Gipson v. Southern R . Co., (C .C .  A la. 1905) 140 F . 410; Brown v. 

Chicago &  N .W .  R . Co., 109 W is . 384, 85 N .W .  271 (1 9 0 1 ). Sec Prosser, "Contributory 

Negligence as Defense to Violation of Statute," 32 Minn. 1,. Rev. 105 (1 9 4 8 ).

00See Schofield, "Davies v. M a n n : Theory of Contributory Negligence," 3 M ah v . L .  

R e v . 263 (1 8 9 0 ); Bohlcn, "Contributory Negligence,”  21 H a e v . L .  R u v . 233 (1 9 0 8 ); 

Sm ith , "Last C lear Chance,” 82 C e n t . L .J .  425, 55 A m . L .  R e v . 897 (1 9 1 6 ); Lowndes, 

"Contributory Negligence,” 22 C e o u c.u to w n  L .J .  674 (1 9 3 4 ); James, "Last C lear Chance: 

A  Transitional Doctrine," 47 Y a i .b  L .J .  704 (1 9 3 8 ); M acIntyre, "T h e  Rationale of Last 

Clear Chnnce," 53 I I a e v . L .  R u v . 1225 (1 9 4 0 ).

10 M .  ft W .  546, 152 En g . Rep. 588 (1 8 4 2 ).

32 "T h e  groans, ineffably and mournfully satl, of Davies’ dying donkey, have re­

sounded around the cntth. T h e  last lingering gaze from the soft, mild eyes of this docile 

animal, like the last patting sunbeams of the softest day in spring, has appealed to and
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forever the name of the "jackass doctrine/' with whatever implications 

that may carry. In its original form, it was stated to be that where the 

defendant had the last, and therefore the better, opportunity to avoid 

the accident, his negligence superseded that of the plaintiff, and con­

tributory negligence was no defense. As in the case of contributory 

negligence itself, the explanations given are not at all convincing. It is 

sometimes said33 that the later negligence of the defendant must neces­

sarily be the greater negligence, and that it is a rule of comparative 

fault which is being applied. This may be true in some instances 

where the defendant discovers the plaintiff's helpless situation and his 

conduct displays reckless disregard of it; but it can scarcely account 

for many others in which the negligence consists merely of failure to 

discover the situation at all,84 or of slowness, clumsiness, inadvertence 

or an error in judgment in dealing with it.315 Most of the courts have 

talked of proximate cause, which makes no sense at all. If the negli­

gence of the two parties injures a third, as where a collision injures a 

bystander, it never has been held that the party whose fault is prior 

in point of time is relieved of responsibility by the mere fact that the 

negligence of the other is later;30 and no one ever has offered any 

reason for a different result where the action is between the negligent 

parties.

T h e  real explanation would appear to be nothing more than a dis­

like for the defense of contributory negligence, and a rebellion against 

its application in a group of cases where its hardship is most apparent. 

T h e  last clear chance has been called a “transitional doctrine,’’87 a way

touched the hearts of men. T here has girdled the globe a band of sympathy for Davies' 

immortal ‘critter.’ Its ghost, like Banquo's ghost, will not down at the behests of the 

people who are charged with inflicting injuries, nor can its gtoar.ings he silenced by the 

rantings and excoriations of carping critics, l i r e  law as enunciated in that case has come 

to stav.” M cL a in , J., in  Fuller v. Illinois Central R . Co., 100 Miss. 705 at 717, 56 S . 783

( i 9 i i ) .

33 W ilson  v.’ Southern Traction Co., I l l  T ex . 361, 234 S .W .  663 (1 9 2 1 ); Rawitrer 

v. S t . Pau l C ity  R . Co ., 93 M in n . 84, 100 N .W .  664 (1 9 0 4 ); M oreno v. Los Angeles 

Transfer Co., 44 Cal. App. 551, 186 P . 800 (1 9 2 0 ); D ild ine v. Flynn, 116 Kan. 563, 

227 P . 340 (1 9 2 4 ).

81 N icol v. Oregun-Wnshington R . &  N .  Co., 71 W ash . 409, 128 P . 628 (1 9 1 2 );  

Pickett v. W ilm ington  St W .  R . Co., 117 N .C .  616, 23 S .E . 264 (1 8 9 5 ); Lcinbach v. 

Pickw ick Greyhound Lines, 138 Kan. 50, 23 P . (2 d )  449 (1 9 3 3 ): Independent Lum ber 

O ',  v. Leatherwood, 102 Colo. 460, 79 P . (2 d )  1052 (1 9 3 8 ); Teakle v. San  Pedro, L .A . & 

S .L .  R . Co., 32 U tah  276, 90 P . 402 (1 9 0 7 ).

35 As for example in Sm ith v. Connecticut R . & L . Co ., 80 Conn. 268, 67 A . 888 

(1 9 0 7 ); C lark v. W ilm ington &  W .R .  Co., 109 N .C .  430, 14 S .E .  43 (1 8 9 1 ).

3,1 Cordiner v Los Angeles Traction Co., 5 C a l. App. 400, 91 P . 436 (1 9 0 7 ); Tct- 

reault v. Gould, 83 N .H .  99, 138 A . 544 (1 9 2 7 ); Austin Electric R . Co. v. Faust, 63 Tex. 

Civ. App. 91, 133 S .W .  449 (1 9 1 0 ).

37 James, "Last C lear Chance: A  Transitional Doctrine," 47 Yale  L .J . 704 (1 9 3 8 ).
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station on the road to apportionment of damages; but its effect has 

been to freeze the transition rather than to speed it. Actually 

clear chance cases present one of the worst tangles known to the law. 

In some jurisdictions the application of the rule has been limited to 

cases where the plaintiff is helpless and the defendant has in fact dis­

covered the situation;38 in others it is extended to cases where the de­

fendant might have discovered it by the exercise of reasonable care.39 

In still othe^ it is applied to situations where the plaintiff is not help­

less at all and continues to be negligent, but is unaware of his danger, 

while the defendant has discovered it.40 In still others it is applied to 

cases where the defendant’s antecedent negligence, as in driving a car 

with defective brakes, has rendered him unable to take advantage of the 

"last clear chance" he would otherwise have had.41

Intermingled with these rules there is so much in the way of 

disagreement over the effect to be given to circumstantial evidence, 

and whether "ought to have seen" is equivalent to "saw," that there 

are almost literally forty-eight sets of rules in as many states. There 

is often the greatest confusion in a single state;42 and in many jurisdic­

tions, as the defendant’s negligence increases the less his liability will 

be— the m a n  w h o  looks and discovers the danger but is slow in applying 

his brakes may be liable, where the man w h o  never looks at all or who 

has no brakes to apply is not. Missouri has developed a fearful and 

wonderful "humanitarian doctrine,” which seems to be comprehensible 

only in Missouri, if there;43 and three or four states, such as Illinois,

38 Storr v. N e w  York Central It. Co., 261 N .Y . 348, 185 N .C . 407 (1 9 3 3 ); Cleveland  

It. Co. v. Masterson, 126 O h io  St. 42, 183 N .C . 873 (1 9 3 2 ); S t . Louis S .W .  R . Co . v. 

W atts, 110 T ex . 106, 216 S .W .  391 (1 9 1 9 ).

30 N ico l v. Orcgon-W ashington R . & N .  Co., 71 W ash . 409, 123 P . 628 (1 9 1 2 );  

Pickett v. W ilm ington  & W .  R . Co ., 117 N .C .  616, 23 S .E . 264 (1 8 9 5 ); T cakle  v. San  

Pedro, L .A . & S .L . R . Co., 32 U tah  276, 90 P . 402 (1 9 0 7 ); Independent Lum ber Co. v. 

Leatherwood, 102 Colo. 460, 79 P . (2 d )  1052 (1 9 3 8 ); Lcinbach v. Pickwick Greyhound  

Lines, 138 Kan. 50, 23 P . (2 d )  449 (1 9 3 3 ).

40 Indianapolis Traction & Term . Co . v. Croly, 54 Ind. App. 566, 96 N .E .  973  

(1 9 1 1 ); Darling v. Pacific Electric 11. Co., 197 Cal. 702, 242 I ’ . 703 (1 9 2 5 ); Groves v. 

W ebster C ity , 222 Iowa 849, 270 N .W .  329 (1 9 3 6 ); Tyrrell v. Boston & M e . 11. Co., 77 

N .M . 329, 91 A . 179 (1 9 1 4 ); Ya/.oo & M .V .  R . Co . v. Lee, 148 Miss. 809, 114 S . 866 

(1 9 2 7 ).

41 British Columbia Elec. R . C o . v. Loach, [1916] 1 A .C . 719; Lloyd v. Albemarle

6  R . R . C o ., 118 N .C . 1010, 24 S .E .  805 (1 8 9 8 ); Little Rock Traction & Elec. Co. v. 

Morrison, 69 Ark. 289, 62 S . W .  1045 (1 9 0 1 ); Dent v. Bellows Falls & S .R . S t. It, Co ., 95 

Vt. 523, 116 A . 83 (1 9 2 2 ).

42 See D eM u th , "Derogation of the Com m on L a w  Rule of Co..tributary Negligence,"

7 R o c k y  M r ,  I.. Rnv. 161 (1 9 3 5 ).

43 See Gaines, "T h e  Hum anitarian Doctrine in Missouri,”  20 S t . Lou ts  I.. Ritv. 113 

(1 9 3 5 ); Ilecker, "T h e  Hum anitarian Doctrine,” 3 M o . L . Rttv. 392 (1 9 3 8 ).
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op Coi.m sions a t  SnA, 8th cd., 19:

Minnesota and South Carolina,-14 repudiate the whole "last clear 

chance” by name, and then proceed to apply it in cases of discovered 

peril by miscalling it "wilful negligence,” or "proximate cause.” It is 

really a most a m a z i n g ‘cture, which could be the work of no one but 
lawyers.

Quite apart from all this confusion, the real objection to the last 

clear chance is that it seeks to alleviate the hardships of contributory 

negligence by shifting the entire loss due to the fault of both parties 

I from the plaintiff to the defendant. It is still no more reasonable to 

charge the defendant with the plaintiff’s share of the consequences of 

j his fault than to charge the plaintiff with the defendant’s; and it is 

'_no better policy to relieve the negligent plaintiff of all responsibility 

for his injury than it is to relieve the negligent defendant. T h e  whole 

floundering, haphazard, makeshift device operates in favor of some 

plaintiffs by inflicting obvious injustice upon some defendants; but 

it leaves untouched the greater number of contributory negligence 

cases in which the necessary time interval or element of discovery does 

not appear and the last clear chance cannot apply.

W h e n  actuaries sit down to calculate liability insurance rates for 

automobile drivers and other defendants, they must, under the existing 

state of the law, take into account the certainty that in many cases the 

insured who negligently injures another will escape all liability; that in 

others, juries, in partial defiance of the court’s instructions, will 

diminish the damages by some uncertain amount and to that extent 

divide the loss between the parties; and that in still others, where the 

last clear chance applies or the instructions are jettisoned completely, 

the entire loss resulting from the fault of both parties will fall upon 

the insured. From an actuarial point of view these possibilities un­

doubtedly, in some unknown degree, balance one another; but as a 

pattern for the operation of courts and the administration of justice 

they leave much to be desired.

Apart from the inevitable self-interest of defendants who find an 

advantage in the present state of the law, proposals for division of the 

damages meet with two objections. One is that it is impossible to 

compare fault with fault, and that any apportionment of the loss on 

the basis of such a comparison can be nothing more than the wildest 

guess. Obviously any estimate that 40 per cent of the total fault rests 

with the pedestrian who walks out into the street in the path of an

W alld rcn  Express & V a n  Co. v. K m #, 291 HI. '172, 126 N .E .  97 (1 9 2 8 ); Anderson 

v. M inneapolis, St. P . 6. S .S .M .  11. Co ., 103 M in n . 224, 114 N . W .  1123 (1 9 0 8 ); Clyde  

v. Southern Public  Utilities Co., 109 S .C . 290, 96 S .E . 116 (1 9 1 8 ).
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automobile, and 60 per cent with the driver who is not looking and 

runs Him down, represents nothing resembling accuracy based on 

demonstrable fact. The estimate might quite as well be anywhere 

between 25-75 and 75-25. Yet it is equally clear that a division of the 

plaintiff's damages on any such basis is at least more accurate than 

one based on the arbitrary conclusion that 100 per cent of the responsi­

bility rests with the plaintiff and none whatever with the defendant, 

or, if the last clear chance is applicable, 100 per cent with the defendant 

and none with the plaintiff— both of which are demonstrably wrong. 

Nor is such an estimate in itself any more foolish, or more difficult, 

than the one which assigns $2,000 as fair value and compensation for 

the pain of a broken leg, or the humiliation of a disfigured nose, to say 

nothing of estimates based on a prognosis of speed of recovery, future 

earnings or permanent disability. At least the host of cases show that 

the estimate is being made in practice every day.

T h e  other objection has more substance. It is that juries cannot 

be trusted to follow an instruction to divide the damages according to 

fault; that their well-known sympathy for the man on crutches in the 

courtroom and their proverbial bias against corporations and insurance 

companies lead them now to ignore convincing evidence of contributory 

negligence and return a full verdict for the plaintiff, and they will con­

tinue to do the same under any apportionment law; and that the pro­

posed change merely robs the defendant of all possibility of a directed 

verdict without m y  guarantee that the apportionment will in fact be 

made. This un? tsy distrust of the twelve men, and now women, in 

the box has bulked large in American negligence law; and it is signifi­

cant that damage apportionment developed first, and has succeeded 

best, in courts where there is no jury to contend with. W h a t  validity 

the objection has, and what may be done to meet it, remains to be 

considered.

Apportionment, by the Jury

T h e  simplest possible method of apportionment, and the oldest,45 

is to divide the damages equally between the negligent parties. This 

is the method developed, around 1700, by the English admiralty 

courts,40 which of course had no jury, and were strongly influenced

■** Early admiralty casrs, nround 1614, divided the loss evenly where only the de­

fendant’s ship wns nt fasti'.. Maiisiipn, A T heatibii on tiiu Law op Collisions at Spa, 
8th ed.. 135 (1 9 2 3 ).

■•o BncMinrn v. Chapm an, Ad . C t. Ass. Book (Ja n . 20, 1695); Noden v. Ashton, Libels, 

File 128, N o . 350, Ass. Book (Ju n e  20, 1706). See  M ahsdkn . A  T iu iatisb  on  t i iu  Law 
op C o ll is io n s  a t  Sha, 8th ed., 195 (1 9 2 3 ).
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by international rules derived from the civil law. It is still followed 

by the American courts of admiralty in collision cases.47 Crude as it 

is, it probably results, in most instances, in a closer approximation of 

substantial justice than a denial of all recovery. England continued 

to adhere to the same rule48 until 1911, when it conformed to the 

Brussels Maritime Convention40 of 1909 by adopting a statute pro­

viding for a division of the damages "in proportion to the degree in 

which each vessel was at fault.”80

There has been an undercurrent of dissatisfaction with the arbitrary 

American rule, and several of the lower fedeial courts have uttered 

complaints about it where the fault of the two parties was out of all 

proportion.01 It has been proposed from time to time52 that the United

States shoulu adopt the 
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•UThc Schooner Catherine, 17 H ow . (5 8  U . S . )  170 (18 55 ); T h e  Atlas, 93 U .S .  

302, 23 L .  Ed . 963 (1 8 7 6 ); T h e  North Star, 106 U .S .  17, 1 S.C t. 41 (1 8 8 2 ); Bcldcn v. 

Chase, 150 U .S .  674, 14 S .C t . 264 (1 8 9 3 ); Rnlli v. Throop, 157 U .S .  386, 15 S .C t. 647 

(1 8 9 5 ); T h e  Chattahoochic, 173 U .S .  540, 19 S .C t . 491 (1 8 9 9 ); T h e  N e w  York, 175 

U .S .  187, 20 S .C t  o7 (1 8 9 9 ); T h e  Albert Dumois, 177 U .S .  240, 20 S .C t. 595 (1 9 0 0 );  

Erie  R . C o . v. E r ic  & W .  Transp. C o ., 204 U .S .  220, 27 S .C t. 246 (1 9 0 6 ); T h e  Eugene F . 

Moran, 212 U .S .  466, 29 S .C t. 339 (1 9 0 9 ); W h ite  O ak Transp. Co. v. Boston, Cape Cod  

& N .Y .C . Co., 258 U .S .  341, 42 S .C t. 338 (1 9 2 2 ); United States v. Norwegian Bark  

Thckla, 266 U .S .  328, 45 S .C t . 112 (1 9 2 4 ); Akticselskabet C u k o  v . T h e  Sucarscco, 294 

U .S .  394, 55 S .C t . 467 (1 9 3 5 ). See  Huger, "Proportional Damage R u le  in Collisions at 

Sea," 13 ConN . L .Q .  531 (1 9 2 7 ); Sprague, "D ivided Damages,” 6 N .Y .  U n i v . L .Q . 15

(1 9 2 8 ); M o le  nnd W ilson , “A  Study of Comparative Negligence," 17 C o h n . L .Q . 333 at 

339-359 (1 9 3 2 ); Derby, “ Divided Damages in Maritime Cases," 33 V a . L .  R b v . 389

(1 9 4 7 ); Dickinson und Andrews, " A  Decade of Adm iralty,”  36 C a l i e . L .  Ritv. 169

(1 9 4 8 ); T urk , "Comparative Negligence on the M arch ," 28 Cttr-Kr.NT L .  Ruv. 189, 218- 

238 (1 9 5 0 ).

48 1 lay v. L a  Neve, 2 Shaw  Sc . App. Cns. 395 (1 8 2 4 ); Cayzcr v. Carron, 9 App. 

Cas. 873 (1 8 8 4 ).

-,') Sec  6 B e n e d ic t , A m h iu c a n  A d .m ih a i .t y , 6th cd., 4 (1 9 4 1 ). 

r,flT h e  English M aritim e Conventions Act of 1911, 1 ft 2  Geo. V , c. 57, S I  provides 

that: " ( 1 )  W here , hy the fault of tw o or more vessels, damage or loss is caused to one or 

more of those vessels, to their cargoes or freight, or to any property on hoard, the lia­

bility to make good the damage or loss shall he in proportion to the degree in w hich each 

vessel was in fault: Provided that ( a )  if, having regard to all the rircumstances of the 

case, it is not possible to establish different degrees of fault, the liability shall he apportioned 

equally; and ( b )  nothing in this section shall operate so ns to render any vessel liable for 

any loss or damage to which her fault has not contributed. . . .”

Bt " W e  reach this conclusion w ith  regret. T h e  (libellant’s) fault was far more egre­

gious. T h is  is n case where the Continental ntle of comparative negligence would produce 

a more just result.”  I.uckcnhach S .S .  Co. v. United States, (2 d  Cir. 1946) 157 F . (2 d )  

250 at 252. Sec nlso T h e  C ity  of Chattanooga, (2d  C ir. 1935) 79 I-'. ( 2 d )  23 nt 23; T he  

Margaret, (3 d  C ir. 1929) 30 F . (2<l) 923 at 928; Postal S .S . Corp. v. Southern Pnc. Co., 

(2 d  Cir. 1940) 112 F . (2 d )  297 at 293.

62T h e  American delegation to the Convention signed the final draft. T h e  President 

und the Secrctaiy of State proposed legislation, but discontinued dieir efforts w hen many 

protests were raised. In  1922 the M aritim e L a w  Association of the United States apparently 

favored adoption of the English statute, but reversed its stand in 1927. In  1925 the Com ­

mittee on Adm iralty of the Am erican liar Association approved the change; hut in  1929 

the Executive Committee of the Association reported that, ns the existing law  had operated 

satisfactorily for so ninny years, no change should be inndc. T h e  history is well reviewed

in  short space in T urk , "CoinpniB  

189,234-236 (1 9 5 0 ). |

68 Executive Report N o . 4, S i  

c , 4 Hen h o ic t , A m iu u ca n  /■ 
63 T h e  apportionment rule I  

Morris, 137 U .S .  1, 11 S .C t. 29 ( |  

*0 T h e  F.xplorer, (D .C .  L a . l l  

477; ’ flie Mystic, ( D .C .  N .Y . 18 S | 

263 F . 523. j)

61 See text infra nt notes 1 I  

See text infra nt notes 1201 

6® See text infra at notes 124l 

80 See text infra nt notes 14(1 

01 Fla. Stat. A n n . (1 9 4 4 ) g 7 | 

60 M d . Acts 1902, c. 412. |

®3 N o w  La . C iv . Code (D artl  

estimated at the exact value of thej 

to circumstances, if the owner of 

«i Flcytas v. Pontchartrain R . 

(1 8 4 6 ); Belle Alliance Co. v. T ex  

lano v. M organ’s L .  &  T .  R . 8c S . 

126 La . 787, 52 S . 1025 (19 10 );'



in  short space in Turk, "Com parative Negligence on the M arch ," 28 Cih-Kent L . Rev. 
189, 234-230 (1 9 5 0 ).

68 Executive Report N o . 4, Senate, 76th Cong., 1st sess. (1 9 3 9 ).

814 B e n e d ic t , A m e r ic a n  AuM iiiA tT v, 6th ed., 4, 49, 262 (1 9 4 1 ).

05 T h e  apportionment rule was not limited to collision cases. T h e  Steamer M a x  

Morris, 137 U .S .  1, 11 S .C t . 29 (1 8 9 0 ); T h e  Scandanavin, (D .C .  M e . 1907) 156 F . 403.

88 T h e  Explorer, ( D .C .  La . 1884) 20 F . 135; Olson v. Flavel, (D .C .  Ore. 18S8) 34 F . 

477; T h e  Mystic, (D .C .  N .Y .  1890) 44 F . 398; Cricket S .S . Co. v. Parry, (2 d  Cir. 1920) 

263 F . 523.

87 See text infra nt notes 110-119.

88 See text infra nt notes 120-121.

80 See text infra nt notes 124, 189-190.

80 Sec text infra nt notes 146-151, 191-192.

«» Fla. Stat. A n n . (1 9 4 4 ) §768.06, enacted in 1887.

88 M d . Acts 1902, c. 412.

83 N o w  La . C iv . Code (D ar t. 1945), art. 2323: "T h e  damage caused is not always 

estimated at the exact value of the thing destroyed or injured; it may be reduced according 

to circumstances, if the owner of the thing has exposed it impnidently,”

«* Fleytas v. Pontchartrnin 1\. Co., 18 L a . 339 (1 8 4 1 ); M yers v. Perry, 1 L a . Ann. 372 

(1 8 4 6 ); Belle Alliance Co . v. Texas & Pac. R .  Co., 125 La . 777, 51 S . 846 (1 9 1 0 ); O rlo- 

lano v. Morgan's L . & T .  R . S . Co .. 109 L a . 902, 33 S . 914 (1 9 0 3 ); Burvant v. W o lfe , 

126 La . 787, 52 S . 1025 (1 9 1 0 ); Legendre v. Consumers’ Seltzer 8c M .W .  Co., 147 La .

I

C o m p a r a t i v e  N e c l i g e n c e

States should adopt the English rule, and in 1937 the proposal re­

ceived a favorable report from the Senate Committee on Foreign R e­

lations,153 but World W a r  II prevented any action.64 One important 

development in the admiralty courts, however, was that when the 

question arose in cases which did not involve collisions,55 but negligent 

injuries to maritime employees, the rule of equal division was not ap­

plied, and the libellant's recovery was reduced in proportion to his 

estimated fault.50 These admiralty decisions played a significant part 

in the labor agitation which finally led to legislation.

Apart from admiralty there was little change in the common law 

rule before 1908. Illinois57 and Kansas58 tried, and abandoned, experi­

ments with “degrees" of negligence. Tennessee50 and Georgia00 

worked out the general idea of apportionment of damages, subject to 

restrictions later to he considered, and Florida01 copied the railroad 

liability section of the Georgia code. Maryland02 made the apportion­

ment rule applicable to cases of miners and clay workers employed 

in two counties in the state. Louisiana had a provision in its code,03 

enacted in 1825 by lawyers at least familiar with the civil law, which 

appeared clearly, to call for apportionment in cases of property damage, 

and might well have led to a general apportionment rule; but the 

Louisiana courts, under the pressure of expanding industry, as well as 

the persuasive authority of cases from adjoining jurisdictions and a 

desire for uniformity, ignored the provision or construed it away,04 

and it has remained a dead letter on the hooks.
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Tlie apportionment of damages was first brought home to most of 

the c'untry in 1908 by the Federal Employers' Liability Act,05 which 

applied to all negligence actions, in the federal or state courts, for 

: .juries to railroad employees engaged in interstate commerce.00 It 

was, of course, an outcome of the prolonged labor agitation, and it pre­

ceded by only a few years the wave of workmen’s compensation acts. 

It contained the following provision:07

“In all actions hereafter brought against any such common 
carrier by railroad under or by virtue of any of the provisions of 
this chapter to recover damages for personal injuries to an e m­
ployee, or where such injuries have resulted in his death, the fact 
that the employee m ay have been guilty of contri1 utory negli-
fence shall not bar a recovery, but the damages shall be diminished 
y the jury in proportion to the amount of negligence attributable 

to such employee; Provided, That no such employee who may 
be injured or killed shall be held to have been guilty of contribu­
tory negligence in any case where the violation by such common 
carrier of any statute enacted for the safety of employees con­
tributed to the injury or death of such employee."

T h e  example of the Federal Employers’ Liability Act set off a flood 

of labor legislation of the same general kind. The apportionment pro­

vision was incorporated by reference08 into the Jcncs Act and the 

Merchant Marine Act, enacted in 1915 and 192U,09 and applicable 

to injuries to maritime employees. T h e  provision was repeated in 

substance in a scries of state "employers' liability acts," cover.ng rail-

1 2 0 , 84 S . 517 C 1920); Inm an v. Silver Fleet of Mem phis, (L a .  A p p . 1937) 17'i S . 435; 

Mason v. Price, (L a .  A p p . 1947) 32 S . ( 2 d )  853. Sec M alone, "Comparative Negligence— 

Louisiana’s Forgotten Heritage,”  6 L a .  L .  R uv. 125 (1 9 4 5 ); IIillycr, "Comparative N eg li­

gence in  Louisiana," 11 T i i la n h  L .  Ruv. 112 (1 9 3 6 ).

0« 35 Stat. L .  66 (1 9 0 8 ), now  45 U .S .C .  (1 9 4 6 ) 8851-60.

oo T h e  first statute passed, in 1906, was held unconstitutional because it included 

railroad employees engaged in inlrastate commerce. Employers’ Liability Cases, 207 l l .S .  

463, 28 S .C t . 141 (1 9 0 8 ). W ith  the change made, the second statute was held constitu­

tional in  the Second Employers’ L iability  Cases, 223 U .S .  1, 32 S .C t . 169 (1 9 1 2 ).

07 35 Stat. L .  66 (1 9 0 8 ), 45 U .S .C .  (1 9 4 6 ) 853.

08 T h e  history of the act is'reviewed in T h e  Arizona v. Anclich, 298 U .S .  110, 56 

S .C t. 707 (1 9 3 6 ).

co M arch  4, 1915, c. 153, 820. 38 Stat. L .  1185; June 5, 1920, c. 250, 833. 41 Stat. L .  

1007; now  46 U .S .C .  (1 9 4 6 )  8688. Applied in Stewart v. United States Shipping Hoard 

li.F . Corp., (D .C .  N .Y . 1925) 7 F . ( 2 d )  676; Johnson v. U n ited  States. (D .C .  N .Y . 1934) 

7 F . Sitpp. 133; Socony-Vacuum  O il C o . v. Sm ith , 305 U .S .  424, 59 S .C t, 262 (1 9 3 9 );  

Beadle v. Spencer, 298 U .S .  124, 56 S .C r. 712 (1 9 3 6 ); Cleveland-ClilFs Iron Co . v. M a r ­

tini, (6 th  Cir. 1938) 96 F . ( 2 d )  632; Destochers v. United States, (2 d  Cir. 1939) 105 F. 

( 2 d )  919; M cCauley  v. Pacific Atlantic S .S .  Co., 167 Ore. 80, 115 P . (2 d )  307 (1 9 4 1 ); 

Brow n v. Intcrconutnl Fisheries, 34 W a sh . ( 2 d )  48, 207 P . (2 d )  1205 (1 9 4 9 ); Alexander 

v. Philadelphia Ceiling & Stevedoring Co., (D .C .  Pa. 1951) 99 F . Supp. 178.
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(1 9 5 0 ).

72 K an . G e n . Stat. A n n . (193

73 K y . R ev . Stat. (1 9 5 0 ) 827 

300 K y . 835, 190 S .W .  (2 d )  542

71 M in n . Stat. A n n . (1 9 4 9 )

75 M ont. R ev . Law s (1 9 4 7 ) § 

(9 th  C ir. 1940) 112 F . (2 d )  609 
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78 N .C .  G e n . Stat. (1 9 4 3 ) c 

and tramronds. Applied in Stewar 

385 (1 9 2 7 ); Stanley v. Suncrest T 

Lean v. Andrews Hardwood Co ., '  

apply unless the employee is engag 

Co., 204 N .C .  525, 168 S .E . 833 

7 7 N .D . R ev . Law s (1 9 4 3 ) § 

7 8 S .C . Code (1 9 4 2 ) 88367.

44 S .E . (2 d )  537 (1 9 4 7 ).

70 S .D . Code (1 9 3 9 ) 852.094.

60 T ex . C iv . Stat. A n n . (V ern  

S.F.ScT. R . Co . v. Jenkins, (T e x . C  

T .  R . Co . v. Bright, (T e x .  C iv . Apj 

(T e x . C iv . App . 1914) 166 S .W .  i 
C iv . App. 1916) 185 S .W .  901; Lar  

O' V a . Code A n n . (1 9 4 2 ) §57' 

0 *W y o . Co inp. Stat. Ann. (P . 

R3Ariz. Code A n n . (1 9 3 3 ) § 

Chambers, 20 Ariz. 54, 176 P . 83 

199, 196 P . 167 (1 9 2 0 ).

H»E)a. Stat. (1 9 4 1 )  §769.03. /, 

91 S . 559 (1 9 2 2 ); Tam pa Electric! 

Key W est Electric Co. v. Higgs, 111 

05Iowa Code A n n . (1 9 4 9 ) §§l 

Coal Co ., 192 Iow a 1280, 184 N .W ]  

N .W .  229 (1 9 3 1 ); L an g  v. Iledril  

M cN e ill, 237 Iow a 1120, 24 N . W . j  

oo Ore. Com p. Law s A n n . (194, 

Co., 71 Ore. 249, 142 P . 578 (1918 

Kuntz v. Emerson Hardwood Co., 98 

W ashington R . & N .  Co ., 141 Ore. j 

07 Ark. Stat. A n n . (1 9 4 7 ) §818 

492, 60 S .W .  ( 2 d )  572 (1 9 3 3 ); L . 6 

83 (1 9 2 2 ); Ilartim m -Clnrk Bros. ( |  

(1 9 3 5 ); Goodin v. Boyd-Sicnrd CoA  

Dierks Lum ber St Coal Co . v N o lcsJ
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T h e  legislation soon spread beyond the labor field. T h e  appor­

tionment provision was repeated in a 1920 federal statute89 covering 

any death on the high seas. In Florida89 and Iowa00 the provision 

was made applicable to any injury inflicted by a railroad. In Virginia91 

it has been applied to accidents at crossings arising out of the railroad's 

failure to give the required signals; and an old Tennessee statute92 

has been given the same effect by construction. Several other states93 

have enacted apportionment provisions which apply to labor or to rail­

road cases with limitations as to the extent of the plaintiff's negligence, 

to be considered below. Finally, Mississippi adopted in 1910 a general 

act01 applying apportionment to all actions for personal injuries, and 

expanded it in 1920 to include damages to property.95 Mississippi thus 

became the first, and is still the only, state to establish apportionment 

as a general rule. A  similar general act is now in force in the Canal 

Zone.90

88M a tch  30, 1920, c. I l l ,  §6, 41 Stat. L .  537, now 46 U .S .C .  (1 9 4 6 ) 766.

80 F la . Stat. A n n . (1 9 4 4 ) §768.06. Applied in  D ina  v. Seaboard A ir L ine  R . Co., 90  

Fla . 558, 106 S . 416 (1 9 2 6 ); Florida East Coast R .  Co . v. Townsend, 104 F la . 362, 140 

S .  196 (1 9 3 2 ), on rehearing 104 F la . 371, 142 S .  909 (1 9 3 2 ); Atlantic Coast L in e  R .  

C o . v. Britton, 109 Fla . 212, 146 S . 842 (1 9 3 3 ); Atlantic Coast L ine  R .  Co . v. Pidd, (5 th

C ir. 1952 ) 197 F .  ( 2 d )  153.
80 Iow a  Code (1 9 4 6 )  vol 2, p . 1843, C iv il Proc. R u le  97.

01 V a . Code A n n . (1 9 4 2 )  §3959. Applied  in State fit C ity  Bank & Trust Co . v. 

Norfolk fir VV. R . Co ., 144 V a . 185, 131 S .E .  331 (1 9 2 6 ); Southern R . Co . v. Johnson, 

151 V a . 345, 146 S .E .  363 (1 9 2 9 ); Norfolk &  VV. R .  Co . v. M anly , 152 V a . 783, 148 S .E .  

839 (1 9 2 9 );  Norfo lk &  VV. R . C o . v. W h ite , 158 V a . 243, 163 S .E .  530 (1 9 3 1 ); Southern  

R . Co . v. W hctze l, 159 V a . 796, 167 S .E . 427 (1 9 3 3 ); Chesapeake & O . R . C o . v. Pulliam , 

185 V a . 908, 41 S .E . ( 2 d )  54 (1 9 4 7 ). T h is  has no application w hen the signals are 

given. N orfolk & W .  R . C o . v. Ep ling , 189 V a . 551, 53 S .E .  ( 2 d )  817 (1 9 4 9 ).

82T en n . Code A n n . (W illiam s , 1934) §2628-30, enacted in 1855. It was construed 

and applied to Railroad v. W alker, 11 Meisk. (5 8  T e t in .)  383 (1 8 7 2 ); Nashville Sc C . R .  

C o . v. N o w lin , 1 L ea  (6 9  T c n n .)  523 (1 8 7 8 ); Tennessee Central R .  Co . v. Page, 153 

T en n . 84, 282 S . W .  376 (1 9 2 6 );  Tennessee Cential R . Co. v. Binklev, 127 T cn n . 77, 153 

S . W .  59 (1 9 1 2 ); Illinois Central R . C o . v. Sigler, (6 th  C ir. 1941) 122 F . (2 d )  279; 

Southern R .  C o . v. Kogcr, (6 th  C ir . 1915) 219 F . 702.

83 Sec  text infra at notes 108-173.
01 M iss. Law s (1 9 1 0 ) c. 135. H e ld  not applicable to properly damage in Krebs v.

Pascagoula St. R . fit P . C o ., 117 Miss. 771, 78 S .  753 (1 9 1 8 ).
8RM iss. Law s  (1 9 2 0 ) c. 312. 'f lic  amended act is now  Miss. Code A n n . (1 9 4 2 )  

§1454, reading as follows: " In  all actions hereafter brought for personal injuries, or where 

such injuries have resulted in  death, or for injury to property, the fact that the person in ­

jured, or the owner of the property, or person having control over the property may have 

been guilty of contributory negligence shall not bar a recovery, but damages shall be dim in­

ished by the jury in  proportion to the amount of negligence attributable to the person 

injured, or the owner of the property, or the person having control over the property.

Applied in Natchez fit S .R .  Co . v. Crawford, 99 M iss. 697, 55 S . 596 (1 9 1 1 ); Yazoo 

fit M .V .  R . Co. v. Cnrroll, 103 Miss. 830, 60 S . 1013 (1 9 1 3 ); Yazoo fit M .V . R . Co . v. 

W illiam s, 114 M iss. 236, 74 S . 835 (1 9 1 7 ); Tallahala Lum ber Co . v. Hollim an, 126 

M iss. 308, 87 S .  661 (1 9 2 1 ); SeifTermau v. Leach , 161 Miss. 853, 138 S . 563 (1 9 3 2 ); 

Illinois Cent. R . C o . v. Hum phries, 174 Miss. 459, 164 S . 22 (1 9 3 5 ).

88 Canal Zone C iv . Code (1 9 3 4 ) §977. Applied in  Panam a R .  Co . v. Davis, (5 th  C ir.

1936) 82 F . ( 2 d )  123.
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Except where the statute itself provides some limitation, these 

acts are held to require apportionment of the damages even though the 

plaintiff’s negligence is equal to or greater than that of the defendant, 

and even though the one is considered “gross” and the other "slight.”07 

The apportionment must he made if negligence of both parties is found, 

and it is error not to instruct the jury to make it08 Although there 

is a great deal of rather casual and careless language to the effect that 

the plaintiff’s recovery must be diminished to the extent that his negli­

gence has been "causal,” or has "contributed” to his injury,00 there 

seems to he little doubt that, once causation is found, the apportion­

ment must be made on the basis of comparative fault rather than com­

parative contribution.100 It is generally agreed, except for two de-

Yazoo &  M .V .  R . Co. v. Carroll, 103 Miss. 830, 60 S . 1013 (1 9 1 3 ); Louisville & 

N . R . C o . v. VVcne, (7 th  Cir. 1913) 202 F . 887; N e w  York C . & St. L .  R . Co . v. Niebel, 

(6th C ir. 1914) 214 F . 952; Pennsylvania Co . v. Cole, (6tl» C ir. 1914) 214 F . 948; 

Templeton v. Charleston &  YV .C . R .  Co., 117 S .C . 44, 108 S .E . 363 (1 9 2 1 ); H ines v. 

Sweeney, 28 YVyo. 57, 201 P . 165 (1 9 2 1 ); Gregory v. Seaboard A ir L in e  R . Co., 142 Vn. 

750, 128 S .E .  272 (1 9 2 5 ); Hum phreys v. East St. L . &  S . R . Co ., 253 111. App. 450  

(1 9 2 9 ); Crosby Lum ber Sc M fg . C o . v. Durham , 181 Miss. 559, 179 S . 285 (1 9 3 8 ). See  

also Yazoo & M .V .  R . C o . v. W illiam s, 114 Miss. 236, 74 S . 835 (1 9 1 7 ), where a verdict 

of $12,000 was reduced to $5,000 by way of apportionment.

83 Norfolk Sc W estern R . Co. v. Earnest, 229 U .S .  114, 33 S .C t. 654 (1 9 1 3 ); Seaboard 

Air L ine R . C o . v. T ilghm an, 237 U .S .  499, 35 S .C t . 653 (1 9 1 5 ); Atchison, T .  & S .F . R .  

Co. v. Ballard, (5 th  Cir. 1940) 108 F . (2 d )  768; Sherry v. Pennsylvania R . Co., 248 App. 

Div. 439, 290 N .Y .S .  17 (1 9 3 6 ).

" I . i  i.iscs of this character, where the evidence justifies a finding that both defendant 

and plaintiff were guilty of negligence contributing to the accident, the jury should be 

carefully instructed concerning the ride of comparative negligence established by the Fed ­

eral Statute. It is the duty of the jury first to determine whether or not the defendant was 

guilty of carnal negligence, for if that issue is determined against the plaintiff there enn 

be no recovery. I f  the issue of the defendant’s negligence is determined in favoi of the 

plaintiff, then the jury should consider whether or not lie, too, was guilty of negligence 

dirccdy contributing to the happening of the accident, and, if they decide that issue against 

the plaintiff, then, looking nt the combined negligence of the plaintiff and defendant as a 

whole, and using their best judgment based on the evidence before them, the next mate­

rial subject for the jury to consider is in what ratio should this combined negligence be 

distributed between the parties to the accident; in other words, how much, or what pro­

portion, of the whole blame, or fault, should he attributable to each. After this problem 

is solved, the jury must determine the amount of the damages suffered through the com­

bined negligence, and deduct therefrom a proportion corresponding with the share of neg­

ligence charged by them against the plaintiff, . . .  to be awarded us damages 1 0  the plain­

tiff. W 'c  do not mean to say that the method just outlined is the only way in which a 

jury may proceed to reach its conclusions in the trial of causes involving comparative negli­

gence, but rather sitnply to indicate an orderly manner for considering nnd determining 

such cases." W a in a  v. Pennsylvania Co ., 251 Pa. 213 nt 221, 96 A . 461 (19 15 ).

This is the best statement of the instruction to the jury the writer has found.

oo See for example W aterford Lum ber Co, v. Jacobs, 132 Miss. 638, 97 S. 187 (1 9 2 3 ); 

Solomon v. Continental Baking Co., 172 Miss. 388, 160 S . 732 (1 9 3 5 ); Avcnt v. Tucker, 

188 Miss. 207. 194 S . 596 (1 9 4 0 ); Engebrecht v. Bradley, 211 W is . 1, 247 N .W .  451 

(1 9 3 3 ).

100 See cases cited infra note 112.



482 M ichigan La w  R eview [V o l. 51

cisions that obviously blundered,101 that the recoverable damages must 

be reduced in the proportion which the plaintiff's fault, or the extent of 

his departure from the required standard of conduct, bears to the total 

fault of plaintiff and defendant; and not in the proportion which the 

one bears to the other, or to the extent of the difference between them. 

Thus where the plaintiff’s estimated negligence is found to be 2 0 %  

of the total, and the defendant’s 80%, the plaintiff must recover 80% 

of his damages, and not 7 5 %  or 60%.10"

W h e n  one seeks to discover from the appellate decisions some 

clue as to what juries actually do under the instruction to divide the 

damages, the information to be gleaned is disappointingly meagre. 

The cases are rather dismal reading. Normally there are a number of 

assignments of error, and tbe one relating to apportionment complains 

of some alleged vice in the instruction, which is corrected, or found 

not to exist, or not to be prejudicial. Where the amount of the award 

is challenged directly, the court often decides that contributory negli­

gence was not so clearly established that it can say as a matter of law 

that the jury was wrong in failing to apportion at all;101* or that the 

figure found is not so clearly the m a x imum justified by tbe evidence 

of damages as to indicate that the jury did not follow the instruction.104

In  Palucznk v. Jones, 20!) W is . 640 at 643, 245 N .W .  655 (1 9 3 2 ), it was said 

that the plnintiiF's damages must l>e diminished . . . "in  such ratio os his negligence hears 

to the other’s." In  Cam eron v. U n ion  Automobile Ins, C o ., 210 W is . 659, 246 N .W .  

420, 247 N .W .  453 (1 9 3 3 ), this statement was w ithdrawn, nnd it was made clear that 

the reduction must he in proportion to the combined negligence. Accuril, Engebrecht v. 

Bradley, 211 W is . 1, 247 N .W .  451 (1 9 3 3 ).

In  Patterson v. Kerr, 127 N eb . 73, 254 N .W .  704 (1 9 3 4 ), where the ratio was found 

to he 1 to 6, it was said that the damages must he reduced hy T h e  case is out of line 

with Morrison v. Scotts B luff Coiuity, 104 N eb . 254, 177 N .W .  158 (1 9 2 0 ), and Sgroi 

v. Yellow  C ab  6c Baggage Co., 124 N eb . 525, 247 N . W .  355 (1 9 3 3 ), w hich make it 

clear that the reduction must he by Vt-
H>a Norfolk 6c W estern R . Co . v. Earnest, 229 U .S .  114, 33 S .C t . 651 (1 9 1 3 ); W a in s  

v. Pennsylvania R . Co,, 251 Pa. 2 ! ” , 96 A . 461 (1 9 1 5 ); Attest v. Columbia 6c P .S . R . 

Co., 89 W ash . 609, 154 P . 1100 (1 9 1 6 ); New kirk  v. Pryor, (M o . App. 1916) 183 S .W .  

682; Payne v. L ind , 106 O hio St. 14, 138 i E . 366 (1 9 2 2 ); Louisville & N .  R . C o . v. 

Beck, 196 Ind. 238, 145 N.l'.. 886, 147 N .E .  776 (1 9 2 5 ); Cameron v. U n ion  Automobile 

Ins. C o .. 210 W is , 659, 246 N .W .  420, 247 N .W .  453 (1 9 3 3 ); Sgroi v. Yellow  C a b  6r 

Baggage Co ., 124 N eb , 525, 247 N .W .  355 (1 9 3 3 ); Goodman v. Chicago, 11. 6c Q . R, 

Co., 288 111. App . 320, 7 N .E .  (2 d )  393 (1 9 3 7 ); Buchanan v. Chicago 6c N .W .  R . Co., 

(7th  C ir . 1947) 159 F . (2 d )  576.

10:1 See, for example, among many cases, Jackson v. Rutledge, 188 Ind. 415, 122 N .E .  

579 (1 9 1 7 ); U n ion  Puc. 11. Co. v. Hadley, 246 U .S .  330, 38 S .C t. 318 (1 9 1 8 ); Matthews 

v. Atchison, T .  6c S .F . R . Co., 54 Cal. App. ( 2 d )  549, 129 P . (2 d )  435 (1 9 4 2 ); Missouri 

Pnc. R . Co . v. Zolliecoffer, 209 Ark. 559, 191 S . W .  (2 d )  587 (1 9 4 6 ); Ericksen v. South­

ern Pnc. R . Co ., 234 P . ( 2 d )  279 (C a l . 1951); Price v. M cN e ill, 237 Iowa 1120, 24 N .W .  

( 2 d )  464 (1 9 4 6 ); Ericksen v. Southern Pucific Co ., (C a l .  1952) 246 P. ( 2 d )  642.

,(M See for example, among many cases, Louisville & N .  R . Co . v. W cn e , (7 th  Cir. 

1913) 202 F. 887; Rurkc v. Chicago 6c N .W .  IL  Co., 131 M in n . 209, 154 N .W .  960 

(1 9 1 5 ); C.odby v. W ilson , 203 III. App. 612 (1 9 1 6 ); Ruppcll v. N e w  York Central R .
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In these cases it is quite clear that the court simply does not know what 

the jury did, and in some instances it has said so frankly.105

There are, however, a good many cases in which the contributory 

negligence has been clear as a matter of law, and the sum awarded so 

definitely equal to the m a x imum which the evidence would justify' 

that there could be no doubt that the jury did not make the apportion­

ment. Occasionally a n e w  trial has been ordered;100 more commonly 

a remittitur.107 It is difficult to escape the impression that the number 

of these cases is disproportionately large, and greatly exceeds what is 

normally to be expected on tbe issue of damages alone. They appear 

to lend a great deal of support to the assertion that the jury is not always 

to be trusted, with an injured m a n  before it, to follow instructions and 

divide the damages, even where the plaintiff is undoubtedly at fault. 

They suggest that there must be many more cases in which the appor­

tionment should have been made but was not in fact made, and the

Co., 171 A p p . D iv . 832, 157 N .Y .S .  1095 (1 9 1 6 ); Ames v. W estern Pac. R . Co ., 48 

N ev . 78, 227 P . 1009 (1 9 2 4 ); Norfolk &  W .  R .  Co . v. W h ite , (V a .  1931) 160 S .E .  218; 

Texas St N .O .  R . Co. v. M cG innis, 130 T ex . 338, 109 S .W .  (2<1) 160 (1 9 3 7 ) ofTinning 

(T e x .  C iv . A p p . 1935) 81 S .W .  (2 d )  200; Tam pa Electric R . Co . v. Ila r Jy , 139 Pla. 142, 

190 S .  478 (1 9 3 9 ); Katela v. Baltimore ft O h io  R . Co ., (6 th  C ir . 1939) 104 F . (2 d )  

842; Powell v. Proctor, 143 I ’la. 153, 196 S . 419 (1 9 4 0 ); M etz  v. Southern Pac. Co., 

(C a l . 1942) 124 P . ( 2 d )  670.

,o s Sce for exnmple N e w  York Central & H .R .  R . Co. v. Ranker, (2d  C ir. 1915) 224 

F. 351; Katela v. Baltimore & O h io  R . C o .. (6 th  C ir. 1939) 104 F . (2 d )  842.

100 Atlantic Coast L ine  R . C o . v. H o i tbs, 71 Fla, 109, 70 S . 939 (1 9 1 6 ); ScilTcrman 

v. Leach , 161 Miss. 853, 138 S . 563 (1 9 3 2 ). Sec nlso Norfolk &  W .  R . C o . v. Hardy, 

152 Vn. 783, 148 S .E .  839 (1 9 2 9 ), where there was testimony of jurymen that they did 

not apportion.

107 See, for example, among many ensss, C a in  v. Southern R . C o ., (D .C .  T cnn. 1911) 

199 I-’. 211; Atlantic Coast L ine  R . C o . v. W e ir , 63 Fla. 69, 58 S . 641 (1 9 1 2 ); Pyles v. 

Atchison, T .  ft S .F . R . Co., 97 Knn. 455, 155 P . 788 (1 9 1 6 ); Yazoo fit M .V .  R . Co . v. 

W illiam s, 114 Miss, 236, 74 S .  835 (1 9 1 7 ); Florida East Coast R .  Co. v. Meachatn, 77 

Fla. 701, 82 S .  232 (1 9 1 9 ); Atlantic Coast L in e  R . Co. v. Conant, 79 Fla. 668, 81 S . 688

(1 9 2 0 ); Tallnhnla Lum ber Co. v. Hollim an, 125 Miss. 30S, 87 S . 661 (1 9 2 1 ); Louisville 

fit N .  1\. Co. v. Harrison, 81 Fin. 497, 94 S . 382 (1 9 2 2 ); Tam pa Elecitic C o . v. Litnpus, 

83 Fla . 537, 91 S . 559 (1 9 2 2 ); Johnson v. U n io n  Pac. R . Co., I l l  Neb. 1 % ,  196 N .W .  

140 (1 9 2 3 ); Edward H ines Yellow  Pine Trustees v. H olley, 142 Miss. 241, 106 S . 822 

(1 9 2 6 ); Tam pa Electric Co. v. Knowles, 91 Fla. 1032, 109 S . 219 (1 9 2 6 ); Atlantic Coast 

Line 11. Co. v. W atk ins, 97 Fin. 350, 121 S . 95 (1 9 2 9 ); Seaboard A ir L in e  R . C o . v. 

VVnttJn, 103 Fla . 477, 137 S . 719 (1 9 3 1 ); Key W est Electric Co. v. Higgs, 118 Fla . 11, 

136 S .  639 (1 9 3 1 ); Tam pa Electric Co . v. Bryant, 101 Fla. 204, 133 S . 887 (1 9 3 1 );  

Florida Fast Coast 11. C o . v. Townsend, 104 F'la. 362, 140 S . 196, on rehearing 104 Fla. 

371, 142 S . 909 (1 9 3 2 ); Atlantic Coast L in e  R . Co . v. Fogleman, (F 'la . 1934) 158 S . 108; 

G u lf & S .I . II. Co . v. Rond, 181 Miss. 254, 179 S . 355, 181 S. 741 (1 9 3 8 ); E .  L.. Bruce  

Co. v. Ilrnmlett, (M iss . 1939) 188 S . 532; Louisville Sc N .  11. Co. v. Grizzard, 238 Ala. 

49, 189 S . 203 (1 9 3 9 ); Fee,at, v. Lykc* Bros. S .S . Co ., 198 La . 312, 3 S . (2 d )  632 (1 9 1 1 );  

Missouri Pac. R . Co. v. Haiglcr, 203 Ark. 801, 158 S .W .  (2 d )  703 (1 9 4 4 ); G u lf Refin­

ing C o . v. Brow n, 196 Miss. 131, 16 S . ( 2 d )  765 (1 9 4 4 ); Missouri Pae. R . Co. v. Ynn- 

dell, 209 Ark. 569, 191 S .W .  ( 2 d )  592 (1 9 1 6 ); Atlantic Coast L in e  H. Co. v. Mangutn, 

250 A la, 431 34 S . ( 2 d )  848 (1 9 4 8 ).
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court is powerless to interfere because it does not know or cannot prove 

what has happened. At least the confessed ignorance, in so many 

cases, of what the jury has done gives a great deal of color to that claim.

T he fear of such misbehavior of the jury has played a considerable 

part in the limitations which a number of the states have placed upon 

the application of their apportionment acts. They are all more or less 

obvious compromises between contesting groups in the legislature, 

which go part of the way along the road to apportionment, but endeavor 

to stop short at some point where the distrust of the jury becomes acute, 

or where agreement can be reached. They are, in other words, political 

in character; and like most political compromises, they are remarkable 

neither for soundness in principle nor success in operation.

"Slight" and "Gross" Negligence

T h e  oldest of these restrictions is that the damages shall be divided 

only where the negligence of the plaintiff is found to be "slight,'' and 

that of the defendant greater in comparison. T h e  limitation traces 

back to the old idea that there are “degrees” of negligence, which de­

veloped in England in the law of bailments,108 and still is applied in 

bailment cases by a number of American courts.100 Shortly after the 

middle of the nineteenth century the Supreme Court of Illinois ex­

tended this idea to a case of personal injury at the hands of a rail­

road,110 and from that decision developed the doctrine that the negli­

gence of tbe plaintiff would not bar his recovery if it was "slight,” in 

the sense of "a degree of negligence less than a failure to exercise 

ordinary care,”111 while the negligence of the defendant was “gross” 

in comparison.112 N o  attempt was made to divide the damages under 

this "comparative negligence” rule, and where it was applied the effect 

was full recovery by the plaintiff.

The result was that 
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W arner, 123 111. 38, 14 N .E .  206  

16 N .E .  246 (1 8 8 8 ). j

118 Lake Shore St M .S .  R , Co.

118 City of Lanark v. Doughe 

Co. v. M eixncr, 160 III. 320, 43 IV 

643, 69 N .E .  79 (1 9 0 3 ); Chicago, 

(1 9 0 5 ); ICrieger v. Aurora, E . St C .

120 Sawyer v. Sauet, 10 Kan. 

(1 8 7 3 ); Union l ’ uc. R . Co . v. l ie  

Co. v. Davis, 37 K an . 743, 16 P . 7

J2> Atchison, 'I'. St S .E . R . C  

Missouri Pac. R . C o . v. W alters, 7 

Co. v. lienry, 57 Kan. 154, 45 P . 

156 Kan . 65, 131 P . (2 d )  648 (1

123 Requeue v. People's Trnnsjl 

R . Co ., 8 Ore. 163 (1 8 7 9 ). Rut 

(1 9 0 0 ), without reference to the ctj 

tory negligence rule, w hich has beer

133 In  Stuckc v. M ilw aukee St

108Coggs v. Bernard, 2 Ld . Raym . 909, 92 En g . Rep . 107 (1 7 0 4 ); Jo n h s , E s s a y  o n  

'r im  L a w  oti B a il m u n t s , 3d cd., 1-36 (1 8 2 8 ). Sec Elliott, "Degrees of Negligence," 6 

So . C a l . L .  R u v . 91 at 107-122 (1 9 3 2 ).

loo See, for example, A ltm an v. Aronson, 231 Mass. 588, 121 N .E .  506 (1 9 1 9 );  

Lyons First N a t. Rank v. Ocean N a t. Rank, 60 N .Y .  278, 19 Am . Rep. 181 (1 8 7 5 ); D u d ­

ley v. Cam den St P .P . R . Co,, 42 N .J.L.. 25, 36 A m . Rep. 501 (1 8 8 0 ); Cadw cll v. P en ­

insular State Rank, 195 M ich . 407, 162 N .W .  89 (1 9 1 7 ).

110 Galena St Chicago U n ion  R . Co. v. Jacobs, 20 Ili. 478 (1 8 5 8 ).

m  W u b jsh , St. L .  Sc P . R . Co. v. M oran, 13 111. A p p . 72 nt 76 (1 8 3 3 ). Recovery

was denied if the plaintiff l f  d failed to exercise "ordinary care.” C ity  of Chicago v. Steams,

105 111. 554 (1 8 8 3 ); Sclm .idt v. Chicago St N .W .  R . Co., 83 111. 405 (1 8 7 6 ); U u n d  v.

Gcicr, 72 111. 393 (1 8 7 4 ); Grand Tow er M . St T .  Co. v. Hawkins, 72 III. 386 (1 8 7 4 );

St. Louis St S .E .  II . Co. v. Brit/., 72 111. 256 (1 8 7 4 ).

tut Recovery was nlso denied if the plaintiff's negligence was found to equal that of

the defendant. Indianapolis St S t . L .  R . Co . v. Evans, 88 111. 63 (1 8 7 8 ).
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T h e  result was that for some thirty years the courts of Illinois 

were filled with cases which fought out the issue of "slight” and 

"gross,”113 in tire midst of a turmoil of confusion.114 As a mere matter 

of definition the distinction proved to be unworkable, and it broke 

down under the sheer weight of the difficulty of applying the bailment 

rule to the complications of other negligence cases,110 the multitudinous 

appeals, and the high proportion of reversals because of some error of 

tbe trial court.110 Finally the Illinois court lost all patience, and pro­

ceeded to whitde away the doctrine,117 and at last to do away with it 

entirely.118 N o  trace of it remains in that state.118 Kansas, in the 

eighties, followed exacdy the same padi, attempting the same experi­

ment with "slight” and "gross” negliger '.e,120 and repudiating it in 

the same way.121 Early ventures in the same direction in Oregon,122 

Wisconsin,123 and Tennessee12-1 d :ed more or less by default.

113 See, among many other cases, S t. Louis A . Sc T .H .  R . C o . v. Todd , 36 111. 409 

(1 8 6 5 ); Chicago, 13. Sc Q . R . C o . v. Payne, 59 Dl. 534 (1 8 7 1 ); Illinois Cent. R . Co . i .  

Cragin, 71 111. 177 (1 8 7 3 ); Illinois Cent. R . Co. v. H a ll, 72 111. 222 (1 8 7 4 ); Chicago &  

A . R . C o . v. M ock , 72 111. 141 (1 8 7 4 ); Illinois Cent. R . Co. v. Ham m er, 72 111. 347 

(1 8 7 4 ); Illinois Cent. R . Co . v. Goddard, 72 111. 567 (1 8 7 4 ); Schm idt v. Chicago Sc N .W .  

R . Co., 83 111. 405 (1 8 7 6 ); Illinois Cent. R . Co . v. Ham m er, 85 111. 526 (1 8 7 7 ); W abash  

R . Co. v. I-Ienks, 91 111. 406 (1 8 7 9 ).

n -i Described in Chicago, B . &  Q . R .  C o . v. Johnson, 103 111. 512 (1 8 8 2 ); Chicago, 

R .I .  & P . 11. Co . v. Ham ler, 215 111. 525, 74 N .E .  705 (1 9 0 5 ).

1,n Green, ‘‘Illinois Negligence L aw ,’’ 39 I I I .  L .  l li ’.v. 36 at 51 (1 9 4 4 ), suggests the 

further reason that the Rrcat increase in cases of injuries to employees would have resulted 

in  heavier liability on employers than the courts were w illing to impose. Elliott, "Degrees 

of Negligence,”  6 So . C at.. L .  R e v . 91 at 136 (1 9 3 3 ), suggests also the very hostile recep­

tion of the Illinois doctrine nt the hands of other courts and text writers. There is an 

excellent review of the whole history in M alone, "T h e  Formative Era of Contributory 

Negligence,”  41 I I I .  L .  R n v . 151 (1 9 4 6 ).

510 A n  extended, but incomplete, list of such reversals is found in Calum et Iron Sc 
Steel Co . v. M artin , 115 111. 358, 3 N .E .  456 (1 8 8 5 ).

Calum et Iron St Steel Co . v. M artin , 115 III. 358, 3 N .E .  456 (1 8 8 5 ); Chicago & 

E .I .  R . C o . v. O ’Connor, 119 III. 586. 9 N .E .  263 (1 8 8 7 ); Chicago, 11. Sc Q . R . Co . v. 

W n m er, 123 111. 38, 14 N .E .  206 (1 8 8 7 ); Village <-*' Mansfield v. Moore, 124 111. 133, 

16 N .E .  246 (1 8 8 8 ).

llH Lake  Shore Sc M .S .  R . C o . v. Ilessions, 150 III. 546, 37 N .E .  905 (1 8 9 4 ).

110 C ity  of Lanark  v. Dougherty, 153 111. 163, 38 N .E .  892 (1 8 9 4 ); Cicero St. R .  

C o . v. M eixner, 160 111. 320, 43 N .E .  823 (1 8 9 6 ); C ity  of M acom b v. Holcomb, 205 111. 

643, 69 N .E .  79 (1 9 0 3 ); Chicago, R .I. Sc P . R . Co. v. Hamler, 215 III. 525, 74 N .E .  705 

(1 9 0 5 ); Kricger v. Aurora, E .  Sc C .  R . Co., 242 111. 541, 90 N .E .  266 (1 9 0 9 ).

120 Saw yer v. Sauer, 10 K an . 466 (1 8 7 2 ); Pacific R . Co. v. Houts, 12 Kan. 328 

(1 8 7 3 ); U n io n  Pac. R . Co . v. H enry, 36 K an . 565, 14 P . 1 (1 8 8 3 ); W ich ita  Sc W .  R .  

C o . v. Davis, 37 K an . 743, 16 P . 78 (1 8 8 7 ).

Atchison, T .  Sc S .F . R . C o . v. M organ, 31 Kan . 77 at 80, 1 P . 298 (1 8 8 3 );  

Missouri Pac . 11. C o . v. W u lters ,'78 Kan. 39, 96 P . 346 (1 9 0 8 ); Atchison, T .  & S .F . R . 

C o . v. H enry, 57 K an . 154, 45 P . 576 (1 8 9 6 ); Snyeg v. Kansas C ity  Gas & Electric Co ., 

156 Kan. 65, 131 P . (2 d )  648 (1 9 4 2 ).

122 Requeue v. People’s Transp. Co., 2 Ore. 200 (1 8 6 7 ); llolstine v. Oregon 8c C a l. 

R . Co ., 8 Ore. 163 (1 8 7 9 ). Bu t in Hamerlynck v. Banfield, 36 Ore. 436, 59 P . 712  

(1 9 0 0 ), w ithout reference to the earlier cases, the court stated the common law  contribu­

tory negligence rule, which has been followed ever since.

123 In  Stuckc v. M ilw aukee & Miss. R . Co., 9 W is . 202 (1 8 5 9 ); Dreher v. T ow n  of
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Nevertheless, when proposals for tbe apportionment of damages 

reached the legislatures, the memory of these old common law fiascoes 

remained to suggest a possible basis for compromise. As a result the 

railroad employers’ liability acts of the District of Columbia,125 N e ­

braska,120 and Ohio,127 as well as broaden labor acts in Alaska,128 

California129 and Ohio,130 carry provisions for apportionment only if 

the plaintiff’s negligence is found to be “slight,’’ so that the defendant’s 

is "gross” in comparison. The same was true of a Wisconsin statute,131 

n o w  repealed,132 which covered injuries inflicted )y a railroad. In 1913

Fitchburg, 22 W is . 643 (1 8 6 8 ); Ham m ond v. T ow n  o f M u kw a, 40 W is . 35 (1 8 7 6 ); 

Griffin v. T o w n  of W il lo w , 43 W is . 509 (1 8 7 8 ); and D itbem er v . Chicago, M .  &  S t . P . 

R . C o ., 47 W is .  138, 2 N .W .  69 (1 8 7 9 ), it was said that slight negligence, defined as 

w an ! of extraordinary care, would not bar the plaintiff’s recovery. B u t in Potter v. Chicago  

& N . W .  R . C o ., 21 W is . 377, 94 A m . Dec. 548 (1 8 6 7 ), and Cunningham  v. Lyness, 22 

W is . 236 (1 8 6 7 ), it was held that any w ay of ordinary care, however slight, would be a 

bar; and in Bo lin  v. Chicago, S t . P . M .  &  O . R . Co ., 108 W is . 333, 84 N .W .  446 (1 9 0 0 ),  

the court, after reviewing the cases, rejected the whole idea of comparative negligence.

121 W h ir ley  v. W hitem an , 1 H ead  (3 8  T c n n .)  610 at 623 (1 8 5 8 ); East T en n . R .  

Co. v. Fain , 12 Lea (8 0  T e n n .)  35 at 40 (1 8 8 3 ); East T enn . R . C o . v. Gurley, 12 Lea  

(8 0  T e n n .)  46 at 55 (1 8 8 3 ). In  East T en n . V .  ft G . R . Co . v. H u ll, 88 T cn n . 33, 12 

S .W .  419 (1 8 8 9 ), the court expressly repudiated the idea of comparative negligence, and 

explained that it had been talking about "remote”  negligence and proximate cause. Sec 

text infra at notes 189-192.

126 D .C . Code (1 9 4 0 ) tit. 44, §402.

i 2 t> N eb . R ev . Stat. (1 9 4 3 ) §74-704. Applied in Missouri Pac. R . Co. v. Castle, (8 th  

Cir. 1909) 172 F . 841, affirmed and held constitutional in 224 U .S .  541, 32 S .C t. 606

(1 9 1 2 ). See Jackson v. Chicago, R .I . ft P . R . Co ., (8 th  C ir. 1910) 178 F . 432; Chicago, 

R .I .  ft P . 11. C o . v. W rig h t, 239 U .S .  548, 36 S .C t . 185 (1 9 1 5 ).

127 Ohio G en . Code A n n . (Pag e , 1945) §9018. Applied in Baltimore ft Ohio R . Co. 

v. M cT cer, 55 O hio  A pp . 217, 9 N .E .  (2 d )  627 (1 9 3 6 ); Detroit ft T .S .L .  R . Co . v. 

Scigel, (O h io  A p p . 1926) 153 N .E .  870; lloss v. H ocking  Valley R . Co., 40 O hio App.

447, 178 N .E .  852 (1 9 3 1 ); Norfolk ft VV. R. Co . v. Riggs, (6 th  C ir . 1938) 98 F . (2 d )

612; Er ie  11. C o . v. W h ite , (6 th  C ir. 1911) 187 F . 556.

728 Alaska Comp. Law s A n n . (1 9 4 9 ) §43-2-52, applicable to certain hazardous occu­

pations.

120 Cal. Labor Code (1 9 3 7 ) §2801, applicable to all employees. Applied in Lassen 

v. Southern Pac . Co., 173 Cal. 71, 159 P . 143 (1 9 1 6 ); Tubbs v. Stone & W ebster Const. 

Co., 30 Cal. App . 705, 159 P . 242 (1 9 1 6 ); Bruce v. W estern Pipe ft Steel Co., 177 Cal. 

25, 169 P . 660 (1 9 1 7 ); Scherer v. Danzigcr, 178 C a l. 253, 173 P . 85 (1 9 1 8 ). See  

Mantonyn v. Bratlic, (C a l .  App. 1948) 190 P . (2 d )  996, reversed on other grounds in 33 

Cal. ( 2 d )  120, 199 P . ( 2 d )  677 (1 9 4 8 ); Edwards v. 1 lolly wood Canteen, 27 Cal. (2 d )  

802, 167 P . ( 2 d )  729 (1 9 4 5 ).

130 Ohio G en . Code A nn . (Pag e , 1945) §6245-1, applicable to all employees. Applied  

in Standard Steel Tube C o . v. Prusakicueicz, 33 O hio  C .C .  133 (1 9 1 1 ), affirmed in 87 

Ohio S t . 472, 102 N .E .  1131 (1 9 1 1 ); M cK ee  v. N e w  Idea, Inc., (O h io  App. 1942) 44 

N .E .  (2 d )  697; Zeis v. Kacchcle, 29 O hio  App. 54, 163 N .E .  42 (1 9 2 7 ); sec M cM y ler  

M fg . C o . v. M ehnke, (6 th  C ir. 1913) 209 F . 5; Bartson v. Craig, 121 Ohio St. 371, 169 

N .E .  291 (1 9 2 9 ).

737 W is . Stat. (1 9 4 9 ) §192.29(6 ). Applied in Gordon v. Illinois Cent. R . Co., 168 

W is . 244, 169 N .W .  570 (1 9 1 8 ); C lark v. Chicago, M .,  S t . P . ft P . R . Co., 214 W is . 

295, 252 N .W .  685 (1 9 3 4 ).

732 In  1951, as in  conflict w ith  W isconsin’s broader apportionment act (in fra, text at 

note 156). See  Lipscomb, "Comparative Negligence," Ins. L .J. N o . 344, 667 at 674

(Se p t. 195 1 ). It has been 

where the negligence of tl 

P .  ft S .S .M .  R . Co ., 216 \

783 N e b . Rev. Stat. (  

a person or to his property 
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gross in  comparison, but I 

by the jury in the mitigati 

negligence attributable to I 

See W icbusch , "Corr 

Baylor, "Com parative N cg  

737 S .D .  Laws 1941, c 

733 Morrison v. Scotts 

v. Missouri Pac. 11. Co., 1 

N eb . 871, 252 N .W .  411 

N . W .  ( 2 d )  252 (1 9 4 9 ), i 

Gulbrandson, 69 S .D . 175 

36 N .W .  ( 2 d )  665 (194S 

the plaintiff's negligence 

"gross" in itself, but only 

151 N eb . 421, 37 N .W .

T h e  Nebraska act h 

"gross" w ith in  the nutoino 

( 2 d )  82 (1 9 4 3 ) ,  overruli 

130 M onasm ith v. Cos 

737 Friese v. Gulbram
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Nebraska133 extended this to divide the damages, subject to the same 

limitation, in all actions for personal injuries or damage to property; 

and in 1941 tbe Nebraska act was copied in South Dakota.134

T h e  result of the limitation has been to a considerable extent a 

repetition of the Illinois experience. Appeals have multiplied, in which 

the court is asked to decide whether particular conduct of the plaintiff 

is, under the circumstances, more than “slight” negligence. "Slight” is 

the key word, since it is agreed that if the plaintiff's fault does not 

meet that qualification, the greater negligence of the defendant still 

will not permit any recovery.135 The Nebraska court has refused to 

define the term, saying that “any one of common sense knows that 

slight negligence actually means small or little negligence, and gross 

negligence means just what it indicates, gross or great negligence”;130 

and South Dakota has done little better, saying that slight negligence 

means merely "ordinary negligence, small in quantum.”137

Counsel have not been slow to accept this invitation to argue the 

issue. T h e  great majority of the appeals have resulted in a decision 

that the contributor)' negligence was more than “slight,” and all re­

covery was barred even though the defendant’s negligence was the 

greater of the two; so that the limitation has had the effect of restrict- 

ing apportionment to a relatively small number of cases. Recovery

(S e p t. 1951). It  has been held that tbe railroad act was superseded by the broader statute 

where the negligence of the plaintiff was more than slight. H am m er v. Minneapolis, St. 

P . &  S .S .M .  R . Co., 216 W is . 7, 255 N .W .  124 (1 9 3 4 ).

183 N e b . Rev. Stat. (1 9 4 3 )  §25-1151: “ In  nil actions brought to recover damages to 

a person or to bis property caused by the negligence of another, the fact that the plaintiff 

may have been guilty of contributory negligence shall not bar a recovery when the con­

tributory negligence of the plaintilT was slight and the negligence of the defendant was 

gross in comparison, but the ' antributory negligence of the plaintiff shall be considered 

by the jury in the mitigation of damages in proportion to the amount of the contributory 

negligence attributable to the plaintiff."

Sec W icbuseh , “ Comparative Negligence in Nebraska," 17 N e i i . L .B .  68 (1 9 3 8 ); 

Baylor, "Comparative Negligence in Nebraska," 10 S .D . B .J . 146 (1 9 4 2 ).

131 S .D . Law s 1941, e. 160, p. 184.

733 Morrison v. Scotts B lu ff County, 104 N eb . 254, 177 N .W .  158 (1 9 2 0 ); M itchell 

v. Missouri Pac. R . Co ., 114 N eb . 72, 206 N .W .  12 (1 9 2 5 ); M cD onald  v. W right, 125 

N eb . 871, 252 N .W .  411 (1 9 3 4 ); Krepcik v. Interstate Transit I ines, 152 Neb. 39, 40 

N .W .  (2 d )  252 (1 9 4 9 ), affirmed in 153 N eb. 98, 43 N .W .  (2 d )  609 (1 9 5 0 ); Friese v. 

Gulbrandson, 69 S .D . 179, 8 N .W .  ( 2 d )  438 (1 9 1 3 ); Roberts v. Brown. 72 S .D . 479, 

36 N .W .  ( 2 d )  665 (1 9 4 9 ); W i l l  v. Marquette, ( S .D .  1949) 40 N .W .  ( 2 d )  396. Once 

the plaintiff's negligence is found to be slight, the defendant's negligence need not be 

“gross" in itself, but only greater in comparison w ith that of the plaintiff. Roby v. Anker, 

151 N eb . 421, 37 N . W .  (2 d )  799 (1 9 4 9 ).

T h e  Nebraska act lias been held to apply where the defendant’s negligence was 

“gross" w ith in  the automobile guest statute. Landrum  v. Roddy, 143 N eb . 934, 12 N .W .  

( 2 d )  82 (1 9 4 3 ), overruling Shcehy v. Abboud, 126 N eb . 554, 253 N .W .  683 (1 9 3 4 ).

130 Monasm ith v. Cosdcn O il Co., 124 N eb . 327, 246 N .W .  623 (1 9 3 3 ).

737 I ’ricse v. Gulbrandson, 69 S .D . 179, 8 N .W .  (2 d )  438 (1 9 4 3 ).
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has been denied, for example, where the plaintiff has failed to stop, 

look and listen at a railroad crossing,138 or to lock or to stop or to see 

what was visible at an intersection,130 or to drive at a reasonable 

speed,140 or at such a speed that he could stop within his range of 

vision,141 or to reduce his speed at the appearance of a visible 

danger,142 or to avoid a vehicle when crossing the street,143 as well

as in many other insta 

same time it is clear tha 

the particular case, so tl 

other cases146 in which 

question for the jury, 

appeals continue.

Th e  Nebraska systc 

to the state. It seems qi 

excessive appeals; and t 

tively small fraction of t
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A  second type of 1] 

only when the plaintiff] 

the defendant, and that 

This first appeared in Q  

law looking in the dire 

of 1860-62 introduced a 

or damage to property in

18sSeifFert v. Hines, 108 Neb. 62, 187 N.W. 108 (1922); HafFke v. Missouri Pac. 
R. Corp., 110 Neb. 125, 193 N.W. 257 0  923); S.anley v. Chicago. R.I. & P. R. Co., 113 
Neb. 280, 202 N.W. 864 (1925); Tyson v. Missouri Pac. R. Co., 113 Neb. 504, 203 
N.W . 560 (1925); Allen v. Omaha & S.L R. Co., 115 Neb. 221, 212 N.W. 428 (1927); 
Eggcling v. Chicago, R.I. & P. R. Co., 119 Neb. 229, 228 N.W. 361, 231 N.W. 152
(1929); Rogers v. Chicago, R.I. & P. R. Co., (8th Cir. 1930) 39 F. (2d) 601; Mundt v. 
Chicago, R.I. & P. R. Co., 136 Neb. 478, 286 N.W. 691 (1939); Fischer v. Megan, 138 
Neb. 420, 293 N.W. 287 (1940); Johnson v. Chicago & N.W. R. Co., 71 S.D. 132, 22 
N .W . (2d) 725 (1946).

The issue was held to be for the jury in Traphagew v. Lincoln Traction Co., 110 
Neb. 855, 195 N.W. 472 (1923); Raker v. Omaha & C.B. St. R. Co., 110 Neb. 246, 
193 N.W . 341 (1923); Gordon v. Illinois Cent. R. Co., 168 Wis. 244, 109 N.W. 570 
(1918); Clark v. Chicago, M. & St. P. K. Co., 214 Wis. 295, 252 N.W. 685 (1934).

iso McDonald v. Omaha & C.B. St. R. Co., 128 Neb. 17, 257 N.W. 489 (1934); 
Nelson v. Plnutz, 130 Neb. 641, 265 N.W. 885 (1936); Bergendahl v. Rabelcr, 133 Neb. 
699, 276 N.W . 673 (1937); Ritter v. Hering, 135 Neb. 1, 280 N.W. 231 (1938); Whit­
taker v. Hanifin, 138 Neb. 18, 291 N.W. 723 (1940); Klcmcnt v. Lindcll, 139 Neb. 540, 
298 N.W. 137 (1941); Kundert v. B. F. Goodrich Co., 70 S.D. 464, 18 N.W. (2d) 786
(1945); Flanagan v. Slattery, (S.D. 1951) 49 N.W. (2d) 27; Huckfeldt v. Union Pac. R. 
Co., 154 Neb. 873, 50 N.W. (2d) 110 (1951).

The issue was held to be for the jury in Andcrbery v. Katz, 142 Neb. 872, 8 N.W.
(2d) 207 (1943); Sgroi v. Yellow Cab & Baggage Co., 124 Neb. 525, 247 N.W. 355 
(1933). Miscalculation of the speed of an approaching vehicle was held to be for the jury 
in Burton v. Lincoln Traction Co., 106 Neb. 521, 184 N.W. 73 (1921); Coburn v. 
Loctscher, 123 Neb. 407, 243 N.W. 127 (1932).

140 Anderson v. Altschuler, 125 Neb. 853, 252 N.W. 310 (1934). In Patterson v. 
Kerr, 127 Neb. 73, 254 N.W. 704 (1934), the issue was held to he for the jury.

1-11 Dickenson v. County of Cheyenne, 146 Neb. 36, 18 N.W. (2d) 559 (1945). 
The issue was held to be for the jury in Day v. Metropolitan Utilities District, 115 Neb. 
711, 214 N.W. 647 (1927); Monasmith v. Cosden Oil Co., 124 Neb. 327, 246 N.W. 
623 (1933). In Pierson v. Jensen, 148 Neb. 849, 29 N.W. (2d) 625 (1947), the court 
at first held this to be more than slight as a matter of law, but on rehearing, in 150 Neb. 
86, 33 N.W. (2d) 462 (1948), vacated the decision and left the issue to the jury. In 
Giles v. Welsh, 122 Neb. 164, 239 N.W. 813 (1931), and Audiss v. Peter Kiewit Sons 
Co., (8th Cir. 1951) 190 F. (2d) 238, failure to see an object in the highway not too 
clearly visible was held to be for the jury.

142 Stocker v. Roach, 140 Neb. 461, 300 N.W. 627 (1941); Chana v. Mannlcin, 
141 Neb. 312, 3 N.W. (2d) 572 (1942); Donald v. Heller, 143 Neb. 600, 10 N.W. 
(2d) 447 (1943); Doane v. Hoppe, 132 Neb. 641, 272 N.W. 763 (1987); Rcdwelski
v. Omaha & C.B. St. R. Co., 137 Neb. 681, 290 N.W. 904 (1940).

448 Dodds v. Omaha & C.B. St. R. Co., 104 Neb. 692, 178 N.W. 258 (1920); Troup 
v. Porter, 126 Neb. 93, 252 N.W. 611 (1934); Travinsky v. Omaha & C.B.Sr. R. Co., 
137 Neb. 168, 288 N.W. 512 (1939); Hughes v. Omaha & C.B. St. 11. Co., 143 Neb. 47, 
8 N .W. (2d) 509 (1943); Halliday v. Raymond, 147 Neb. 179. 22 N.W. (2d) 614
(1946); cf. Chew v. Collin, 144 Neb. 170, 12 N.W. (2d) 839 (1944) (pedestrian on 
sidewalk oblivious of car backing out of driveway).

The issue wns held to be for the jury in Francis v. Lincoln Traction Co., 10i> Neb, 
243, 183 N.W. 293 (1921); Belvillc v. Bondcsson, 130 Neb. 926, 266 N.W. 901 (1936); 
Thompson v. Buchlcr, 147 Neb. 811, 25 N.W. (2d) 391 (1946).

144 Wertz v. Lincoln Liberl 
(window washer failing to fasti! 
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Neb. 163, 278 N.W. 137 (1931 
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as in ma n y  other instances of rather ordinary negligence.144 At the 

same time it is clear that "slight" is a matter of all the circumstances of 

the particular case, so that there can be no definite rules; and there are 

other cases140 in which conduct of the same kind is held to present a 

question for the jury. It is, of course, not at all surprising that the 

appeals continue.

T h e  Nebraska system does not inspire confidence in a stranger 

to the state. It seems quite apparent that it leads to confusion, and to 

excessive appeals; and that it results in apportionment in only a rela­

tively small fraction of the cases in which it should be made.

Plaintiff's Negligence "Less" T h a n  Defendant’s

A  second type of limitation is that there can he apportionment 

only when the plaintiff’s negligence is found to be “less” than that of 

the defendant, and that if it is equal or greater all recovery is barred. 

This first appeared in Georgia. After some early language at common 

law looking in the direction of apportionment,140 the Georgia Code 

of 1860-62 introduced a provision, applicable only to personal injuries 

or damage to property inflicted by a railroad,147 which required division

144 \Vcrt7. v. Lincoln Liberty L ife  Ins. Co., 152 Nob. 451, 41 N .W .  (2 d )  740 (1 9 5 0 )  

(w in d ow  washer failing to fasten safety b e lt); Sodomka v. Cudalty Packing Co ., 101 N eb . 

448, 163 N . W .  809 (1 9 1 7 ) (backing into elevator shaft); Kiulrna v. Sarpy County, 125 

N eb . 83, 249 N .W .  87 (1 9 3 3 ) (rid ing w ith  inexperienced driver); Tom jack v. Chicago  

& N . W .  R . C o ., 116 N eb . 413, 217 N .W .  944 (1 9 2 8 ) (passenger failing to warn driver 

of missing culvert); Frye v. Om aha St C .B . St. II. Co,, 106 Neb. 333, 183 N .W .  567

(1 9 2 1 ) (skating with improper skates and straps); H aase v. W illcrs Truck Service, 72 S .13. 

353, 34 N . W .  (2 d )  313 (1 9 1 8 ) (obstructing highway with ‘ ruck ); Roger W urm scr, Inc. 

v. Interstate Hotel Co., 148 N eb . 660, 28 N .W .  (2 d )  405 (1 9 4 7 ) (failure to inform  

hotel of $200,000 value of jew els); llixby v. Ayers, 139 N eb . 652, 298 N .W .  533 (1 9 4 1 )  

(b oy  turning bicycle into path of car); Cardncr v. Metropolitan Utilities District, 134 

N e b . 163, 278 N .W .  137 (1 9 3 8 ) (falling Into open stairway); Eaton v. Merritt, la5 N eb . 

363, 281 N .W .  620 (1 9 3 8 ) (standing behind truck in excavation); W cn lin k  v. Tr.tp- 

hagen, 138 N e b . 41, 291 N .W .  884 (1 9 4 0 ) (proceeding in dark basement); Croat v. 

Clausen, 139 N e b . 689, 298 N .W .  563 (1 9 4 1 ) (getting too close to ensilage cutter).

T h e  following were held to be for the jury; L a  Fleur v. Pocsch, 126 N eb . 263, 252  

N .W .  902 (1 9 3 4 )  (standing in front of stalled truck on highway without required red lig h t); 

Dishcr v. Chicago, B .I .  &  P . IL  C o ., 93 N e b . 224, 140 N .W .  135 (1 9 1 3 ) (attempting  

to remove handcar from track in path of train); M cCarthy  v. Village of Ikvenna, 99 N eb . 

674, 157 N .W .  629 (1 9 1 6 ) (using  short handled brush around machinery in m otion).

148 Sec  cases cited in notes 146 152.

n o  In  M acon  6c W estern R . C o . v. W in n , 26 G a . 250 nt 254 (1 8 5 8 ); Macon ft W .  13. 

Co. v. Davis, 27 G a . 113 at 119 (1 8 5 9 ); Flanders v. M eath, 27 G a . 358 at 362 (1 8 5 9 ).  

T h e  history is well traced in T urk , “ Comparative Negligence on the M arch ," 28 C i i i -K u n t  

L .  Rttv. 189, 304, 326-333 (1 9 5 0 ).

147 Gtt. Code Ann, (1 9 3 6 ) §94-703: “ N o  person shall recover damages from a rail­

road company for injury to himself or his property, where the same is done by his consent 

or is caused by his own negligence. If  the complainant and the agents of the company nrc 

both at fault, the former may recover, but the damages shall be diminished by the jury in  

proportion to the nmount of fault attributable to him ."
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of the damages. By a rather remarkable process of construction, not 

justified by anything appearing in the provision itself,143 it was first 

of all extended to actions against other defendants than railroads,149 

and then limited to cases where the plaintiff's negligence was 'less.1'160 

O n e  looks in vain for any explanation of the limitation,101 and it 

appears to have arisen from nothing more than timidity in the applica­

tion of the statute.

Half a century of Georgia history suggested this compromise too 

to other legislatures, and it was adopted in the railroad employers’ lia­

bility acts of Arkansas,102 Michigan153 and Wisconsin,151 in which 

"slight" negligence does not even go to reduce the damages; and in an 

apportionment act in Arkansas100 which covers all personal injuries 

inflicted hy a railroad. In 1913 Wisconsin carried the limitation 

over into its general statute providing for apportionment in all cases 

of negligent personal injury or property damage. IAS

HR W h e n  Florida copied the Ccorgia act, it refused to accept the limitation. Florida, 

C . & P . R .  C o . v. Foxworth, 41 F la . 1, 25 S . 338 (1 6 9 9 ).

HO Berry v. Jowers, 59 G a . App . 24, 200 S .E . 195 (1 9 3 8 ); E lk  Cotton M ills  v. 

Grant, 140 G a . 727, 79 S .E .  836 (1 9 1 3 ); W y n n e  v. Southern Bell T d .  Co., 159 Ga. 

623, 126 S .E .  38S (1 9 2 5 ); M oore v. Sears, Roebuck ft Co., 48 G a . App. 185, 172 S .E .  

680 (1 9 3 4 ); Lam on v. Perry, 33 G a . App. 248, 125 S .E .  907 (1 9 2 4 ); C ity  of Ocilla v. 

Luke, 28 G a . App. 234, 110 S .E .  757 (1 9 2 2 ).

180 Christian v. M acon R .  Co., 120 G a . 314, 47 S .E .  923 (1 9 0 1 ); Brunswick R . Co . 

v. W igg ins, 113 G a . 842, 39 S .E .  551 (1 9 0 1 ); Southern S 'lgcs , Inc. v. Clements, 71 G a . 

A pp. 169, 30 S .E .  (2 d )  429 (1 9 4 4 ); W h atlev  v. Henry, 65 G a . App. 668, 16 S .E .  (2 d )  

214 (1 9 4 1 ); Southern R . C o . v. Burkinan, 61 Gn. App. 62, 5 S .E . (2 d )  685 (1 9 3 9 );  

Pollard v. Heard, 53 G a . App. 623, 186 S .E .  894 (1 9 3 6 ); Central of G a . R . Co. v. Larsen, 

19 G a . App . 413, 91 S .E .  517 (1 9 1 7 ).

161 T h e  limitation appears to have originated in Central R . ft B . C o . v. New m an , 

94 G a . 560, 21 S .E .  219 (1 8 9 4 ), where the facts were stuicd, nnd the court reversed w ith ­

out an opinion. This case was relied on, anti the rule first stated, in Southern R . Co . v. 

W atson, 104 G a . 243, 30 S .E .  818 (1 8 9 8 ), where the only reason given was that the rule 

was established. Doth cases were followed, w ith no better explanation, in  Brunswick R . 

Co. v. W igg ins, 113 G a . 842, 39 S .E .  501 (1 9 0 1 ).

152 Ark. Stat. Ann. (1 9 4 2 ) §73 916. Applied in Missouri Pac. R . Co . v. Brown, 195 

Ark. 1060, 115 S .W .  (2 d )  1083 (1 9 3 8 ); Kansas City ft M .  R . Co. v. Hull', 116 Ark. 461, 

173 S .W .  419 (1 9 1 5 ).

tea M id , .  Com p. Law s (1 9 4 8 )  §419.52. Applied in Rntce v. M ichigan Cent. R . Co., 

172 M ich . 441, 138 N .W .  362 (1 9 1 2 ); English v. M ichigan Cent. R . Co., 188 M id i. 

286, 154 N .W .  98 (1 9 1 5 ).

1 M W is . Stat. (1 9 4 9 ) §192.50 ( 3 ) .  Applied in ’/eralsky v. Chicago, M . ft St. 1’ , R . 

C o ., 141 W is . 423, 123 N .W .  904 (1 9 0 9 ); Jensen v. W isconsin Cent. R . Co., 145 W is . 

326, 128 N .W ,  982 (1 9 1 0 ); Tidmarsh v. Chicago, M .  ft St. P . R . Co., 149 W is . 590, 

136 N .W .  337 (1 9 1 2 ).

165 Ark. Stat. A nn . (1 9 4 7 )  §73-1004. Applied in St. Louis-Snn Francisco R . Co, v. 

Kirkpatrick, 155 Ark. 632, 245 S . W .  35 (1 9 2 2 ); S t. Louis-Snn Francisco R . Co . v. 

Hovley, 199 Ark. 853, 137 S .W .  ( 2 d )  231 (1 9 4 0 ); Phillips v. Kuril, (8 th  Cir. 1944) 

145 F. ( 2 d )  908. T h e  act has no application to property damage. Baldw in v. Waters, 

191 Ark. 377, 86 S .W .  (2 d )  172 (19354; Missouri Pac. R . Co. v. Binkley, 208 Ark. 933, 

188 S .W .  ( 2 d )  291 (1 9 4 5 ).

inn W is . Slat. (19 -19) §331.0-15: "Contributory negligence shall not bar a recovery in 

an action hy uny person or his legal representative to recover damages for negligence ro­

ll?
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[1941] W is .  L . Ri-.v. 289; H ayesl 
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Negligence,”  23 O iu o  S .B .A . R n f

107 Bradley v. Missouri Pac. 

S .W .  R . Co., 178 Ark . 578, I I  S 

O . R . Co., 219 W is . 124, 26?. N .  

830, 125 S . W .  ( 2 d )  785 (1 9 3 9 )  

( 2 d )  645 (1 9 3 9 ); Patterson v 31 

63 (1 9 4 0 ); Evan ich v. M ilwaukee  

M cGIoth in  v. Thom pson, 347 M< 

fusion in the Arkansas cases); Mis 

( 2 d )  912 (1 9 4 2 ); Missouri Pac. 

(1 9 4 2 ); Missouri Pac. R . Co. v. ' 

souri Pac. 1*. C o . v . Dawson, 2 0 1 

Louis S .W  I.. Co ., 207 Ark. 15' 

R . Co., 183 T en n . 471, 192 S.V\ 

220 S .W .  (2 d )  23 (1 9 4 9 ).

"•’’ M em phis, D . & G . 13. C  

Powell v. Jonesboro, L .C . f< E .  

Missouri Pac. 13. C o ., 170 Ark. I 

French, 181 Ark. 777, 27 S .W .  I 

Cir. 1933) 67 F . ( 2 d )  424; Misso 

34 (1 9 3 3 ); Missouri Pac. R . Co . t 

Missouri Pac. R . Co . v. Dotson, 

Southern R . C o ., (5 th  Cir. 1937 

194 Ark. 8:14, 110 S . W .  (2 d )  5 i
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T h e  practical effect has been very similar to that cf “slight” and 

“gross” negligence. Again appeals have multiplied, in which the court 

is aslced to determine whether the particular conduct of the plaintiff 

is fault at least “equal” to that of the defendant. Since this must de­

pend not only upon all the circumstances of the case as they affect the 

conduct of both parties, but upon a comparison of one with the other, 

it is obvious that each decision must be upon the individual facts, and 

that either the losing defendant or the losing plaintiff has ample en­

couragement to raise the issue. It is not surprising that there is no 

semblance of consistency to be discerned in cases of the same genei ! 

type. In about half of the cases in which the plaintiff has driven onto a 

railroad crossing without stopping, looking, listening, reducing speed 

or seeing a visible train, his negligence has been held at least equal 

as a matter of law to that of the railroad in failing to give proper 

warning.187 In about as many cases it has been held that the jury may 

find that the plaintiff's negligence is the lesser of the two.189 The same

suiting in death or in injury to person or property, if such negligence was not as great as 

die negligence of die person against whom  recovery is sought, hut any damages allowed 

shall be diminished in the proportion to the amount of negligence attributable to the person 

recovering."

Sec  Padway, "Com parative Negligence,” 16 Maiiq. L .  Ruv. 3 (1 9 3 1 ); Campbell, 

“ Wisconsin's Comparative Negligence L a w ,”  7 W is .  L .  Ruv. 222 (1 9 3 2 ); W hclar., "C om ­

parative Negligence Statute," 20 Maiiq. L .  Ruv. 189 (1 9 3 6 ); W he lan , "Comparative N e g ­

ligence,”  [1938] W is .  I.. R u v . 465; Cam pbell, "T e n  Years of Comparative Negligence,"

[1941] W is .  L .  R e v . 289; Hayes, "R u le  of Comparative Negligence and its Operation in 

W isconsin," 23 O iu o  S .D .A . R m \  233 (1 9 5 0 ); Grubb, "Observations on Comparative 

Negligence," 23 O iu o  S .B .A . R u p . 237 (1 9 5 0 ).

107 Bradley v. Missouri Pac. R . Co., (8 th  Cir. 1923) 288 F . 484; Jemell v. St. Louis 

S .W .  R . Co ., 178 Ark. 578, 11 S . W .  ( 2 d )  449 (1 9 2 8 ); Zennct v. Chicago, S t. P ., M .  & 

O . II. Co ., 219 W is . 124, 262 N .W .  581 (1 9 3 5 ); Missouri Pac. 11. Co . v. Davis, 197 Ark. 

830, 125 S .W .  ( 2 d )  785 (1 9 3 9 ); Missouri Pac. 11. Co . v. Price, 199 Ark. 346, 133 S . W .  

( 2 d )  645 (1 9 3 9 ); Patterson v. Chicago, S t . P ., M . ii O . R . Co ., 236 W is . 205, 294 N .W .  

63 (1 9 4 0 ); Evanich v. M ilw aukee Elec. II. & L . Co., 237 W is . i 11, 295 N .W .  44 (1 9 4 1 );  

M cG lo tb in  v. Thompson, 347 M o . 708, 148 S .W .  (2 d )  558 (1 9 4 1 ) (review ing the con­

fusion in the Arkansas cases); Missouri Pac. 11. Co. v. Carruthcrs, 204 Ark. 419, 162 S .W .  

( 2 d )  912 (1 9 4 2 ); Missouri Pac. R . Co. v. Howard, 201 Ark. 253, 161 S .W .  (2 d )  759

(1 9 4 2 ); Missouri Pnc. R . C o . v. Dennis, 205 Ark. 28, 166 S .W .  (2 d )  886 (1 9 4 2 ); M is ­

souri Pac. 11. Co. v. Dawson, 205 Ark. 404, 168 S . W .  (2 d )  1105 (1 9 4 3 ); Lloyd v. St. 

Louis S . W .  R . C o ., 207 Ark. l r S .W .  (2 d )  651 (1 9 4 4 ); Snyder v. Missouri Puc.

11. Co., 183 T cn n . 471, 192 f  1008 (1 9 4 6 ); Tcpcl v. Thompson, 359 M o . 1,

220 S . W .  ( 2 d )  23 (1 9 4 9 ).

» »  Mem phis, D . & G . 11. Co . v. Thompson, 138 Ark. 175, 210 S .W .  346 (1 9 1 0 ); 

Pow ell v. Jonesboro, L .G . & E .  R . Co., 166 Ark. 252, 266 S .W ,  78 (1 9 2 4 ); H uff v. 

Missouri Pac. II. C o ., 170 Ark. 665, 280 S .W .  648 (1 9 2 6 ); Chicago, R .I. & P . Co. v. 

French, 181 Ark. 777, 27 S . W .  ( 2 d )  1021 (1 9 3 0 ); Southern 11. Co. v. W ilbanks, (5 th  

C ir. 1933) 67 F . ( 2 d )  424; Missouri Pac. R . C o . v. Brow n, 187 Ark. 1163, 59 S . W .  (2 d )  

34 (1 9 3 3 ); Missouri Pnc. 11. C o . v. Wcstcrfield, 192 Ark. 558, 92 S .W .  (2 d )  862 (1 9 3 6 );  

Missouri Pnc. 11. C o . v. Dotson, 195 A ik . 286, 101 S .W .  (2 d )  785 (1 9 3 7 ); Thom as v. 

Southern R . Co., (5 th  Cir. 1937) 92 F . ( 2 d )  445; Missouri Pnc. R . Co . v. Henderson, 

194 Ark. 884, 110 S . W .  ( 2 d )  516 (1 9 3 7 ) (passenger failing to warn driver); St. Louis-
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kind of variation is found in cases of a pedestrian walking into the 

path of a train,150 or a vehicle whose driver has failed in his duty as 

to speed, warning or lookout;100 a trespasser on the right of way struck 

by a train;101 the various kinds of negligence of drivers colliding at 

intersections;102 and miscellaneous other situations.103 The Georgia 

courts have displayed a remarkable tendency to leave the issue to the

San  Francisco R . C o . v. Hovley, 199 Ark . 853, 137 S .W .  (2 d )  231 (1 9 4 0 ); S t . Louis- 

Sa n  Francisco R .  C o . v. Beasley, 205 Ark. 688, 170 S . ,7 . (2 d )  667 (1 9 4 3 ); Missouri 

Pac. R . Co. v. W ald en , 207 Ark. 437, 181 S . W .  (2 d )  24 (1 9 4 4 ); Missouri Pac. R .  Co . v. 

Shell, 208 A rk . 70, 185 S . W .  ( 2 d )  81 (1 9 4 5 ); Sm ith v. Missouri Pac. R . Co., 208 Ark. 

40, 184 S . W .  (2 d )  951 (1 9 4 5 ); W ebster v. Roth, 246 W is . 535, 18 N . W .  (2 d )  1 (1 9 4 5 ).

160 H e ld  at least equal as a matter of law  in  Southern R . Co . v. Parkm an, 61 G a . App. 

62, 5 S .E .  (2 d )  685 (1 9 3 9 ); A llnutt v. Missouri Pac. R . Co., (8 th  C ir. 1925) 8 F . (2 d )  

604. H e ld  for the jury in Missouri Pac . R . v. Trotter, 184 Ark. 790, 43 S . W .  ( 2 d )  762 

(1 9 3 1 ); Missouri Pac . R . C o . v . Rogers, 184 Ark . 725, 43 S . W  ' M )  757 (1 9 3 1 ).

ico H eld  equal as a matter of law  in  Burant v. Studzinski, *. W is . 455, 282 N .W .  

3 (1 9 3 8 ); I-Iustad v. Evetts, 230 W is . 292, 282 N .W .  595 (1 9 3 8 ); Nayes v. M ilw aukee  

Elec. R . & L .  Co ., 237 W is . 141, 294 N .W .  812 (1 9 4 0 ); Post v. Thomas, 240 W is . 519, 

3 N . W .  ( 2 d )  344 (1 9 4 2 ); C raw ley v . H ill, 253 W is . 294, 34 N .W .  ( ? d )  123 (1 9 4 8 ); 

Ninncm nn v. Schwede, 258 W is .  408, 46 N .W .  (2 d )  230 (1 9 5 1 ).

H e ld  for the jury in D e  G ocy  v. Hcrm sen, 233 W is . 69, 288 N .W .  770 (1 9 3 9 ); 

W ilso n  v. Pollard, 62 G a . A p p . 781, 10 S .E .  (2 d )  407 (1 9 4 0 ); Doepke v. Reimer, 217 

W is . 49, 258 N .W .  345 (1 9 3 5 ); Schw andt v. M ilw aukee Elec. R . 8c T .  Co., 244 W is . 

251, 12 N . W .  (2 d )  18 (1 9 4 3 ); K leiner v. Johnson, 249 W is . 148, 23 N .W .  (2 d )  467

(1 9 4 6 ); Baggett v. Jackson. 79 G a . A p p . 460, 54 S.F,. ( 2 d )  146 (1 9 4 9 ).

lo t H e ld  equal as n matter of law  in  St. Louis-San Francisco R . Co. v. W illiam s, 180 

Ark. 413, 21 S . W .  ( 2 d )  611 (1 9 2 9 ). H e ld  for the jury in H u n t v. W estern 8c A . R . Co., 

49 G a . App. 33, 174 S .E .  222 (1 9 3 4 ).

103 H d d  equal as a matter of law  in Kilcoync v. Trausch, 222 W is . 528, 269 N .W .  

276 (1 9 3 6 ); Grosser v. Anderson, 224 W is . 654, 273 N .W .  63 (1 9 3 7 ); Langworthy v. 

Ilcisingcr, 249 W is . 24, 23 N . W .  (2 d )  482 (1 9 4 6 ); Gcyer v. M ilw aukee Elec. R . & L .  

Co., 230 W is . 347, 284 N . W .  1 (1 9 3 9 ); Cam panclli v. M ilwaukee E lec. R . 6c T .  Co., 

242 W is . 505, 8 N . W .  (2 d )  390 (1 9 4 3 ); J . W .  Cartage Co . v. Laufenbcrg, 251 W is . 301, 

28 N . W .  (2 d )  925 (1 9 4 7 ); Kloss v. American Indemnity Co., 253 W is . 476, 34 N .W .  

( 2 d )  816 (1 9 4 8 ); Dinger v. M c C o y  Transp. Co., 254 W is . 447, 37 N .W .  (2 d )  26 (1 9 4 9 ).

H e ld  for the jury in Pnluczak v. Jones, 209 W is . 640, 245 N .W .  655 (1 9 3 2 ); I lend 

v. Georgia Power Co ., 70 G a . A p p . 32, 27 S .E . ( 2 d )  339 (1 9 4 3 ).

108 H e ld  equal as a matter of law : M anitow oc Trust Co . v. Bouril, 220 W is . 627, 265 

N .W .  572 (1 9 3 6 ) (plaintiff on runn' lg  board of defendant's automobile); Schulz v. G e n ­

eral Cas. Co ., 233 W is . 118, 288 N . W .  803 (1 9 3 9 ) (tw o  motorists approaching top of 

hill in  middle of toad; plaintiff reduced speed and defendant did n o t); Konow  v. G ru cn - 

wald, 241 W is . 453, 6 N .W .  ( 2 d )  208 (1 9 4 2 ) (head-on collision, plaintiff on wrong side); 

Picsik v. Deustcr, 243 W is . 598, 11 N .W .  ( 2 d )  358 (1 9 4 3 ) (head-on collision, both 

drivers over center lin e ); Saley v. H ardw are M u t. Cas. Co ., 246 W is . 647, 18 N .W .  

(2 d )  342 (1 9 4 5 ) (plaintiff on wrong side, defendant driving at excessive speed); M cCord  

v. Atlantic Coast L in e  R .  Co ., (5 tli C ir. 1950) 185 F . ( 2 d )  603 (rid ing w ith intoxicated 

driver, collision w ith  train); Phillips v. H aring , (W is .  1952) 54 N .W .  (2 d )  200 (rear end 

collision).

I-Icld fot the jury: Ilansberry v. D u n n , 230 W is . 626, 284 N .W .  556 (1 9 3 9 ) (both  

drivers on wrong side, too fast nnd no lookout); Atlantic Greyhound Corp. v. Loudcrmilk, 

(5tl\ C ir. 19-10) 110 F . (2 d )  596 (tu rn in g  into path of speeding bus); U n ited  States v. 

Flem ing, (5 th  Cir. 1940) 115 F . (2 d )  314 (unab le  to stop w ithin range of vision, collision 

with unlighted vehicle parked on h ighw ay ); M cD ow all Transport, Inc. v. G ault, 80 G a . 

App. 445, 56 S .E .  (2 d )  161 (1 9 4 9 )  (sam e ); Engebrecht v. Bradley, 211 W is . 1, 247 

N .W .  451 (1 9 3 3 ) (sam e).

|
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jury in all cases,10i and in effect have nullified die limitation except 
as an element of the instructions.

> Wisconsin at one time attempted to state some kind of rule by 
saying that negligence of the same kind, as where both parties failed 
to keep a proper lookout, would be treated as equal,105 but that where 
the parties were at fault in different respects, as where failure to look 
out must be balanced against excessive speed, the court could not rule 
and the issue must be left to the jury.100 It has been compelled to 
retreat from that position, and to recognize not only that juries may 
find that negligence of the same kind differs in degree,107 but also 
that the plaintiffs negligence of a different kind may be as a matter 
of law at least equal to that of the defendant.108 Likewise where the 
plaintiff has been negligent in one respect and the defendant in two or 
three, it has been held that the fault is at le* ;t equal,10" and where the 
plaintiff has failed in two or three respects and the defendant in one 
the jury has been permitted to find that the plaintiff is still less at 
fault.170

It is obvious that a slight difference in the proportionate fault may 
permit a recovery;171 and there has been much quite justified criticism

304 As, for example, in Lewis v. Powell, 51 Ga. App. 129, 179 S.E. 865 (1935),
where the plnintiff drove into the side of a train.

305Evanich v. Milwaukee Elcc. R. & L. Co., 237 Wis. Ill, 295 N.W. <14 (1941);
Langworthy v. Rcisinger, 249 Wis. 24, 23 N.W. (2d) 482 (1946); Picsik v. Deustcr, 243 
Wis. 598, 11 N.W. (2d) 358 (1943).

300 McGuiggan v. Hiller Bros., 209 Wis. 402, 245 N.W. 97 (1932); Brown v. Hacrtcl, 
210 Wis. 345, 244 N.W. 630 (1932); Engebrecht v. Bradley, 211 Wis. 1, 247 N.W. 
451 (1933); Doepke v. Reimer, 217 Wis. 49, 258 N.W. 345 (1935); Callaway v. Kryzen, 
228 Wis. 53, 279 N.W. 702 (1938).

107 Hansbcrry v. Dunn, 230 Wis. 626, 284 N.W. 556 (1939); Fronczek v. Sink, 235 
Wis. 398, 291 N.W. 850, 293 N.W. 153 (1940).

we Gcyer v. Milwaukee Elec. R. & L. Co., 230 Wis. 347, 284 N.W. 1 (1939); Salcy
v. Hardware Mut. Cas. Co., 246 Wis. 647, 18 N.W. (2d) 342 (1945); Dinger v. McCoy 
Transp. Co., 254 Wis. 447, 37 N.W. (2d) 26 (1949).

309 Grosser v. Anderson, 224 Wis. 654, 273 N.W. 63 (1937); I lustad v. Evctts, 230 
Wis. 292, 282 N.W. 595 (1938); Rosenow v. Schmidt, 232 Wis. 1, 285 N.W. 755 (1939). 
But such facts may justify n jury's conclusion that the plaintiff’s fault is less in exact pro­
portion to the number of elements of negligence. Horn v. Snow White Laundry & D.C. 
Co., 240 V.'is. 312, 3 N.W. (2d) 380 (1942).

170 Schmidt v. Leary, 213 Wis. 587, 252 N.W. 151 (1934); Kirchen v. Tislcr, 255 
Wis. 208, 38 N.W. (2d) 514 (1949). But the fact that plaintiff has been negligent in 
more respects than defendant has been held to require the conclusion that his fault was at 
least equal. Kilcoyne v. Trauscl-, 222 Wis. 528, 269 N.W. 276 (1936); Burant v. Stud- 
zinski, 230 Wis. 455, 282 N.W. 3, 128 (1938); Konow v. Gruenwald, 241 Wis. 453, 
6 N.W. (2d) 208 (19-13).

371 In Head v. Georgia Power Co., 70 Ga. App. 32, 27 S.E. (2d) 339 (1943), nnd 
Hunt v. Western & A. R. Co., 49 Ga. App. 33, 174 S.E. 222 (1934), it was said that a 
slight difference in fault would justify recovery of "a small amount"; nnd in Evans v. 
Central of Georgia R. Co., 38 Ga. App. 146, 142 S.E. 909 (1928), a verdict for 12 cents 
was upheld on this basis. The Georgia courts evidently were following some unstated 
theory of allowing the plaintiff the difference between the proportions of fault.
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of a rule under which a plaintiff who is charged with 49 per cent of 
the total negligence recovers 51 per cent of his damages, while one who 
is charged with 50 per cent recovers nothing at all.172 Actually, of 
course, juries almost never indulge in such refined hair-splitting,173 
and the criticism really goes to the directed verdict. It has been said 
that the restriction is necessary to prevent the jury from giving the 
plaintiff something in every case, even where the defendant may not 
he negligent at all, or is at fault to the extent of only 1% of the total. 
But this ignores the fact that the court still has control over an unjusti­
fied apportionment, and that a 1% recovery will be insignificant, and 
less than the nuisance value of the suit. Actually the writer has found 
no such cases. It appears impossible to justify the rule on any basis 
except one of pure political compromise. It is difficult to be happy 
about the Wisconsin cases, or to escape the conclusion that at die cost 
of many appeals they have succeeded merely in denying apportionment 
in many cases where it should have been made.

Proximate Cause

"Proximate cause" has been something of a problem under the 
apportionment statutes. The Federal Employers’ Liability Act, when 
it was first enacted, said nothing about assumption of risk,174 and it 
was held that that defense remained available to the defendant as a 
complete bar to recovery,170 until the act was amended in 1939 to 
eliminate it entirely.17" Quite apart from this, the Supreme Court 
quite unexpectedly held177 in 1916 that a railroad employee who had 
violated a company rule or order was charged with the “primary duty," 
and could not recover, on the ground that his own negligence was

17aSee in particular the articles cited in note 156.
173 In special verdict cases the juries, with rare exceptions, have found percentages of 

fault in even multiples of 5 or 10, or else in simple fractions, such as %  or the like.
17.1 See Peterson, "The Joker in the Federal Employers' Liability Act," 80 C e n t .  L.J. 

5 (1915); Buford, "Assumption of Risk Under the Federal Employers' Liability Act,” 
28 H a iiv . L. R e v . 163 (1914); notes, 32 C o l .  L. R e v . 1384 (1932); 6 T u la n u  L, R uv. 
315 (1932).

170 Seaboard Air Line R. Co. v. Horton, 233 U.S. 492, 34 S.Ct. 635 (1914).
17.1 "That in any action brought against any common carrier tinder or by virtue of any 

of die provisions of this act to recover damages for injuries to, or the death of, any of its 
employees, such employee shall not he held to have assumed the risks of his employment 
in any case where such injury or death resulted in whole or in part from the negligence 
ol- any of the officers, agents, or employees of such carrier; and no employee shall be held 
to have assumed the risks of his employment in any ease where the violation by such 
common carrier of any statute enacted for the safety of employees contributed to die in­
jury or death of such employee." 53 Stat. L. 1404 (1939), 45 U.S.C. (1946) §54. First 
applied in Tiller v. Atlantic Coast Line 1\. Co., 318 U.S. 54, 63 S.Ct. 444 (1943).

177 Great Northern R. Co. v. Wiles, 240 U.S. 444, 36 S.Ct. 406 (1916).
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the "sole proximate cause" of his injury, so that the negligence of the 
defendant was not to he regarded as contributing at all. The result 
was a series of decisions refusing to apportion the damages in the case 
of such violations. In one of them the plaintiff had himself ordered 
the negligent conduct of a fellow servant for which he was seeking to 
recover,178 but in others he had merely failed to perform a specific 
duty of his own,170 or to obey a specific order.180

In 1943 the Supreme Court, quite as unexpectedly, declared181 
that the “primary duty” rule was in reality a form of assumption of 
risk, which it never had been called before, and that the 1939 amend­
ment had eliminated it. A subsequent decision of the Sixth Circuit,182 
to which.certiorari was denied, has confirmed this conclusion, although 
there are still decisions which refuse to accept it. It is idle to comment 
on such intellectual gymnastics; but the whole Ting is likely to prove 
something of a puzzle to future historians, since the rule itself would 
appear to be neither required nor justified by anything in the original 
statute, and its abolition equally uncalled for by the amendment.

The very questionable "proximate cause” explanation of the last 
clear chance183 has resulted in the survival of that doctrine under the 
apportionment acts, on the theory that its effect is that the plaintiff's

178 Unadilla Valley R. Co. v. Caldine, 278 U.S. 139, 49 S.Ct. 91 (1928).
I70plcse v. Chicago, B. St Q. R. Co., 263 U.S. 1, 44 S.Ct. 1 (1923); Chicago St. P., 

M. f< 0. R. Co. v. Arnold, (8th Cir. 1947) 160 F. (2d) 1002; Virginian R. Co. v. Linkous, 
(4th Cir. 1915) 230 F. 88; Unadilla Valley R. Co. v. Dibble, (2d Cir. 1929) 31 F. (2d) 
239; Ilaycs v. Chicago, 13. Sc Q. R. Co., 131 Neb. 687, 269 N.W. 623 (1936); Fcnrt v. 
Chicago, R.I. Sc P. R. Co., 178 Minn. 395, 227 N.W. 212 (1929).

180 Davis v. Kennedy, 266 U.S. 147, 45 S.Ct. 33 (1924); Southern R. Co. v. Young­
blood, 286 U.S. 313, 52 S.Ct. 518 (1932); St. Louis S.W. R. Co. v. Simpson, 286 U.S. 
346, 52 S.Ct. 520 (1932); Bradley v. Northwestern Pnc. R. Co., (9th Cir. 1930), 4-1 F. 
(2d) 683; Van Dcrvecr v. Delaware, L. Sc W .  R. Co., (2d Cir. 1936) 84 F. (2d) 979; 
Southern R. Co. v. Hylton, (6th Cir. 1930) 37 F. (2d) 843, nffd. in Hylton v. Southern 
R. Co., (6th Cir. 1937) 87 F. (2d) 393; Paster v. Pennsylvania R. Co., (2d Cir. 1930) 
43 F. (2d) 908.

181 "One of these [problems] was the application of the 'primary duty rule’ in which 
contributory negligence through violation of a company rule became assumption of risk. 
Unndilln Valley Ry. Co. v. Caldine, 278 U.S. 139; Davis v. Kennedy, 266 U.S. 147. . . . 
It was this mnzc of law which Congress swept into discard with the adoption of the 1939 
amendment to the Employers' Liability Act, releasing the employee from the burden of 
assumption of risk by whatever name it was culled.’’ Justice lllack, in Tiller v. Atlantic 
Coast Line R. Co., 318 U.S. 54 at 63-64, 63 S.Ct. 444 (1943).

Keith v. Wheeling & L.E. R. Co., (6th Cir. 1947) 160 F. (2d) 654, cert. den. 332 
U.S. 763, 68 S.Ct. 67 (1947). A c c o r d :  Atlantic Coast Line II. Co. v. Mungum, 250 Ala. 
431, 34 S. (2d) 848 (194L h IV1 issouri-Kunsns-Texas R. Co. v. Webb, (Tex. Civ. App. 
1950) 229 S.W. (2d) 204; Lcet v. Union Pac. 11. Co., 60 Cal. App. (2d) 814, 142 P. 
(2d) 37 (1943). C o n t r a :  Chicago, St. P. M. & O. R. Co. v. Arnold, (8th Cir. 1947) 
160 F. (2d) 1002; Walker v. Lykcs Bros. S.S. Co., (2d Cir. 1952) 193 1-. (2d) 772; 
Kurn v. Reese, 192 Okla. 78, 133 P. (2d) 880 (1943). See note, 62 Yale L.J. 111 (1952). 

183 See text supra nt note 36.
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negligence has not contributed "proximately” at all. This has been 
true under the Federal Employers’ Liability Act,134 the various state 
statutes where the question has been considered,185 and most of the 
Canadian apportionment acts.180 The decisions may perhaps he justi­
fied, on the ground that the statutes all are silent on the last clear 
chance, and the common law stands until it is clearly changed. But 
the very probable reason for the silence is that the question simply 
never occurred to the legislatures at all;187 and the result is that the 
system of apportionment breaks down in an important group of cases, 
where a loss from the fault of two parties still is visited entirely upon 
one. Any necessity for the last clear chance as a palliation of the hard­
ships of contributory negligence obviously disappears when the loss 
can be apportioned; and the statute becomes jug-handled in favor of 
the plaintiff, allowing the cases of injustice to the defendant to stand.188 
This windfall to the plaintiff must inevitably he reflected in liability 
insurance rates. At least, in any future statutes there should he spe­
cific provision one way or the other as to the last clear chance, and it 
should not he allowed, as in the past, to go Ly default.

Tennessee has developed, at common law, a peculiar rule under 
which negligence of the plaintiff which contributes concurrently, or

J&* Gray v. Fontl'frr-. R. Co., 167 N.C. 433, 83 S.E. 8‘19 (1914), reversed oil oilier 
grounds in 241 U.S. 333, 36 S.Ct. 558 (1916); Soles v. Atlantic Coast Line R. Co., 184 
N.C. 283, 114 S.E. 305 (1922); Washington & O.O. R. Co. v. Weakley, 140 Va. 796, 
125 S.E. 672 (1924); Barries v. Red River & G. R. Co., 14 La. App. 108. 128 S. 724 
(1930); I Ininilton v. Chicago, B. & Q. R. Co., 211 Iowa 924, 234 N.W. 810 (1931); St. 
Louis ft S.W. R. Co. v. Simpson, 184 Ark. 633, 43 S.W. (2d) 251 (1931), reversed on 
other grounds in 286 U.S. 346, 52 S.Ct. 520 (1931); Chicago, R.I. & P. R. Co. v. Adams, 
187 Ark. 816, *62 S.W. (2d) 947 (1933).

ScifTcrt v. Hines, 108 Neb. 62, 187 N.W. 108 (1922); Stanley v. Chicago, R.I. 
St P. 11. Co., 113 Neh. 280, 202 N.W. 864 (1925); Wilfong v. Omaha & C.B. R. Co., 
129 Neb. 600, 262 N.W. 537 (1935); Wilson’s Adinx. v. Virginia Portland 11. Co., 122 
Va. 160, 94 S.E. 347 (1917). An exception is Wisconsin, which did not recognize the last 
clear chance. Switzer v. Detroit Investment Co., 188 Wis. 330, 206 N.W. 407 (1925).

Walker v. Forbes. 27 OAV.N. 459, 56 Ont. L. Rep. 532, [1925] 2 D.L.R. 725; 
Fnrber v. Toronto Transp. Co., 20 OAV.N. 464, 56 Ont. L, Rep. 537, [1925] 2 D.L.ll. 
729; Key v. British Columbia Elec. 11. Co., 43 B.C. Rep. 288 (1930); Chambers v. Samp­
son, 44 B.C. Rep. 134 (1931); McLaughlin v. Long, [1927] Can. S.C. Rep. 303, [1927] 
2 D.L.R. 186; Foster v. Kerr, (1940] 2 D.L.R. 47; Wilson v. Cline, [1916] 3 W.VV.R. 353; 
Carter v. Van Camp, [1930] Can. S.C. Rep. 156; McDonnld v. Thomas, 41 Man. Rep. 
657 (1933).

An exception is the British Act, where u Law Revision Commission reported rec­
ommending retention of the last clear chance. See Williams, "The Lniv Reform (Con­
tributory Negligence) Act," 9 Mon. L. Rttv. 105 at 126-130 (1946).

,Hil See Weir, "Davies v. Mann and Contributory Negligence Statutes," 9 C a n . B. 
R uv. 470 (1931); MacDonald, ‘The Negligence Action nnd the Legislature," 13 C an .
B. llr.v, 535 (1935); MacIntyre, ‘The Rationale of the Last Clear Chance," 53 I I a u v .  L. 
Rttv. 1225 (1940); Williams, "The Law Reform (Contributory Negligence) Act,” 9 Mon. 
L. Rttv. 105 (1946); Wright, “The Law of Torts,” 26 C a n . B. R uv. 46 at 70 (1948); 
Gueccmv, Litoisi.mvu Loss DisTmutmoN i n  N h u m o e n c r  A c t i o n s  126 133 (1936).
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"proximately” or "directly” to his injury will bar all recovery,180 but if 
his negligence is “remote” tbe damages will be reduced in proportion 
to it.100 In its practical operation this has resulted in apportionment 
only in cases where tbe defendant has tbe last clear chance. Georgia 
has a statute101 providing that "if the plaintiff by ordinary care could 
have avoided the consequences to himself caused by the defendant’s 
negligence, he is not entitled to recover”; and under the Georgia ap­
portionment rule this has resulted in a reverse application of the last 
clear chance, to the plaintiff instead of the defendant.10'

Special Verdicts

All of these limitations merely cut down the scope of apportionment, 
without going at all to the root of the difficulty, the unreliable and 
irresponsible jury. A more realistic approach to that basic problem 
is the procedure which requires a special verdict, or answers to special 
interrogatories,100 hearing on the apportionment of damages. As this 
procedure is applied to the apportionment issue in Wisconsin, for 
example, the jury is not asked to return a general verdict for the 
plaintiff with assessment of the recoverable damages, or for the defend­
ant, but is asked instead a scries of specific questions, which, with 
their answers, might run in a typical case as follows:

1. In operating his automobile at the time of and immediately 
preceding the collision, was the defendant Smith negligent with 
respect to the speed of his car? Yes.

18,1 llcjnch v. Colby, 141 Tcnn. 686, 214 S.W. 869 (1919); Anderson v. Carter, 22 
Tcnn. App. 118, 118 S.W. (2d) 891 (1938); Grigdiy Sc Co. v. Bratton, 128 Tcnn. 597, 
163 S.W. 804 (1913); Memphis Street R. Co. v. Haynes, 112 Tcnn. 712, 81 S.W. 374 
(1904); Hansard v. Ferguson, 23 Tenn. App. 306, 132 S.W. (2d) 221 (1939). There 
is, however, a special rule apportioning the damages under tbe statute requiring certain 
precautions of railroads. Sec supra, note 92.

100 Dush v. Fitehugh, 2 Lea (70 Tenn.) 307 nt 309 (1879); liast Tcnn. R. Co. v. 
Fain, 12 Lea (80 Tenn.) 35 nt 40 (1883); McClard v. Reid, 190 Tcnn. 337, 229 S.W. 
(2d) 505 (1950); ltcjnch v. Colby, 141 Tenn. 686, 214 S.W. 869 (1919); Anderson v. 
Carter, 22 Tenn. App. 118, 118 S.W. (2d) 891 (1938).

>ot Ga. Code Ann. (1936) 8105-603.
102 Western & A. R. Co. v. Ferguson, 113 Ga. 708, 39 S.li. 306 (1901); Antericus 

R. Co. v. I.uckie, 87 Cn. 6, 13 S.F. 105 (1891); Pollard v. Heard, 53 Cn. App. 623, 186 
S.li. 894 (1936); Georgia R. f 11. Co. v. Stanley, 38 Ga. App. 773, 145 S.E. 530 (1928); 
Central of Ca. R. Co. v. Larsei 9 Ga. App. 413, 91 S.E. 517 (1917); Southern R. Co. 
v. Wilbnnks, (5th Cir. 1933) 67 F. (2d) 421; United States v. Fleming, (5th Cir. 1940) 
115 F. (2d) 314.

103 Technically a special verdict requires answers to specific questions only on the 
issues, without any general verdict for plaintiff or defendant. Special interrogatories are 
asked in addition to the instruction to return a general verdict, and as a check upon the 
jury’s conclusions. Either may be appropriate to the apportionment of damages.
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2. If you answer Question 1 “Yes,” then answer this: Was 
the defendant Smith’s negligence a cause of the collision? Yes.

3. In operating his automobile at the time of and immediately 
preceding the collision, was the plaintiff Jones negligent with 
respect to failure to stop before entering the intersection? Yes.

4. If you answer Question 3 “Yes,” then answer this: Was 
the plaintiff Jones’s negligence a cause of the collision? Yes.

5. If you answer all of Questions 1, 2, 3 and 4 “Yes,” then 
answer this: What percentage of the total negligence was attri­
butable to the defendant Smith? 60%. To the plaintiff Jones? 
40%.

6. What is the amount of the damages plaintiff Jones has 
sustained? $10,000.

With the information thus given, the court is in a position to 
make the apportionment itself, and proceeds to enter judgment for the 
plaintiff Jones in the amount of 60% of the damages found, or $6,000. 
The jury are not told the effect of the answers, although they may 
well understand what it will be; and it has been held to he error to 
permit counsel to read the apportionment statute to the jury in order 
to let them know.101

Such is the Wisconsin procedure, which calls for a special verdict, 
with the court making the final entry. Obviously, however, the same 
questions would serve equally well as special interrogatories, put, along 
with full instructions as to the law, as a check upon the jury’s con­
clusions under the ordinary general verdict. And if, as has often been 
the case in jurisdictions where all this is entirely unfamiliar, new and 
alarming, even these lew and simple questions appear unduly com­
plicated and confusing, they might he made even simpler stik For 
special interrogatories on the issue of division of damages, Questions 5 
and 6 above are all that are really needed. Or the whole matter might 
be reduced to the lowest possible terms, as follows:

Q. What is the full amount of the damages sustained by the 
plaintiff? A. $10,000.

>0» De Groot v. Akkeien, 225 Wis. 105, 273 N.W. 725 (1937). General instructions 
are not given where the special verdict is used, and instructions on the special issues arc 
limited to those necesnry or appropriate to enable the jury to understand the questions. 
Conndlcc v. Necs, (Tex. Civ. App. 1924) 266 S.W. 502; Robertson f< Mueller v. Holden, 
(Tex. Comm. App. 1928) 1 S.W. (2d) 570; Tida’ Western Oil Co. v. Blair, (Tex. Civ. 
App. 1931) 39 S.W. (2d) 1103; Texas I’ipe Lin*. Co. v. Bridges, (Tex. Civ. App. 1931) 
39 S.W. (2d) 1109; Ryington v. City or Mcr-dl, 112 Wis. 211, 88 N.W. 26 (1901); 
Bnndcrob v. Wisconsin Cen. 11. Co., 133 W i .. 249, 113 N.W. 738 (1907); Cendlcr v. 
Cleveland R. Co., 18 Ohio App. 48 (1924).
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Q. W hat is the amount of plaintiff’s damages as diminished 
by reason of any negligence attributable to him? A. $6,000.100

Both special verdicts and special interrogatories have long been 
authorized and permissible, either by statute or under the common 
law, in nearly all of our jurisdictions.100 They have been discretionary 
with the trial court, and actually they have been little used—seldom 
requested by counsel, and more seldom given when asked. One reason 
has been the traditional inertia of the bar toward any innovation in 
procedure. Another was the unfortunate holding, in a few early cases 
of special verdicts, that all controverted facts not found specifically 
must be taken to be found against the parly having the burden of 
proof.107 Because of this, counsel, out of an excess of caution, began 
to swamp the jury with detailed questions; and the special verdict 
became so unwieldy, confusing and unworkable that complaints were 
voiced by the courts.108 There were instances100 of appeals on a 
record where thirty to fifty questions had been asked in a single case. 
It was only when it was provided200 or held that facts not found spe-

105 T h is  was done under the Wisconsin statute in Honorc v. Ludwig, 211 Wis. 354, 
247 N.W. 335 (1933), and was held to be proper. Padway, "Comparative Negligence," 
16 M aiiq . L. R e v . 1 at 16-17, 23-24 (19' ), gives this form of verdict and objects to 
percentages under the Wisconsin act; but as the case cited indicates, percentage questions 
are ured almost universally in Wisconsin.

loo Sec generally, as to special verdicts and special interrogatories, Sunderland, "Ver­
dicts, General and Special,” 29 Y a l e  L.J. 253 (1920); Morgan, "A  Brief History of Spe­
cial Verdicts and Special Interrogatories," 32 Y a le  L.J. 575 (1923); Wicker, "Special 
Interrogatories to Juries in Civil Cases,” 35 Y ai.u L.J. 296 (1926); Green “A  New De­
velopment in Jury Trial,” 13 A.B.A.J. 715 (1927); Staton, “The Special Verdict as an 
A id  to the Jury,” 13 J. A m . Ju d . S ou . 176 (1930); note, 34 III. L. R e v . 96 (1939); 
Lipscomb, "Special Verdicts Under the Federal Rules," 25 W a sh . U n iv .  L.Q. 185 (1940); 
Dooley, "The Use of Special Issues Under the N ew State and Federal Rules," 20 T e x. 
L. Ruv. 32 (1941); Noidbye, "Use of Special Verdicts Under Rules of Civil Procedure," 
2  F.R.D. 138 (1943); McCormick, "Jury Verdicts Upon Special Questions in Civil Cases," 
2  F.R.D. 176 (1943); Hyde, “Fact Finding hy Special Voilict,'’ 24 J. A m . Jun. Soc. 
144 (1941); Rossman, "The Judge-Jury Relationship in the State Courts," 3 F.R.D. 98 
(1944); Frank, “The Case for the Special Verdict,” 32 J. A m . Jun. Sot:. 142 (1949).

107 Barnes v. Williams, 24 U.S. 415, 6 L. EJ. 508 (1826); Prentice v. Zane's Admrs., 
49 U.S. 470, 12 L. Ed. 1160 (1850); Graham v. Bayne, 59 U.S. 60, 15 L.Ed. 265 
(1855); Hodges v. Easton, 106 U.S. 408, 1 S.Ct. 307 (1882'). This remains the rule in 
many states, in the absence of special provision. Mulvnncy v. Burroughs, 152 Iowa 439, 
132 N.W. 873 (1911); llotilger v. Northern Pac. R. Co., 41 N.D. 316, 171 N.W. 632 
(1918); Wilson v. Commercial Union Ins. Co., 15 S.D. 322, 89 N.W. 649 (1902); Mild- 
tnan v. Phillips, 106 Wis. 611, 82 N.W. 566 (1900).

,ns See Ward v. Busack, 46 Wis. 407, 1 N.W. 107 (1879); Texas Electric Service 
Co. v. Anderson, (Tex. Civ. App. 1932) 55 S.W. (2d) 142.

155 See Hartford Fire Ins. Co. v. Post, (Tex. Civ. App. 1900) 62 S.W. 140 (50 
questions); Oriental Inv. Co. v. Barclay, (Tex. Civ. App. 1901) 64 S.W. 80 (32 ques­
tions); St. Louis, B. & M. 11. Co. v. Jenkins, (Tex. Civ. App. 1915) 172 S.W. 984 (35 
questions).

-W) As in Wis. Stat. (1949) §270.28; Tex. Rev. Star (Vernon, 1936) art. 2190; 
Federal Rules of Civil Procedure, Rule 49(a).
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cifically must be deemed to support the judgment if there was any 
evidence to sustain it, that simplicity was restored and the special ver­
dict gave satisfaction. Statutes in a few states now provide that the 
court must submit special verdicts201 or special interrogatories202 at the 
request of either party. In Wisconsin, North Carolina and Texas the 
special issue has become standard procedure;203 and there is a history 
of more than twenty years of its application to the Wisconsin general 
apportionment act.204

When the apportionment provision of the Federal Employers’ 
Liability Act first reached the courts, some of them strongly recom­
mended205 that the issue of the division of damages he put specially 
to the jury, as a control upon the verdict and a remedy for the court’s 
ignorance of what the jury might do. In a few instances this was 
done;206 hut it remained discretionary with the trial court,207 and for

201 Ohio Gen. Code Ann. (Page, 1926) §11460; R.I. Laws (1938) c. 534, §2; T e x . 
Rev. Stat. (Vernon, 1936) art. 2189; Wis. Stat. (1949) §270.27.

202 111. Rev. Stat. (Smith-Hurd, 1923) c. 110, §79; Ind. Stat. Ann. (Bums, 1914) 
§572; Iowa Comp. Code (1919) §7253; Kan. Rev. Stat. (1923) c. 60, §2918; Mich. Comp. 
L. (1915) §12611; Ohio Gen. Code Ann. (Page, 1926) §11463; R.I. Gen. Laws (1923) 
§4983.

203 The Texas procedure stiil has the reputation of creating confusion because of the 
tendency of Texas attorneys to put complicated questions on over-refined niceties. See 
Dooley, "The Use of Special Issues Under the State and Federal Rules/' 20 T e x . L. R ev .  
32 (1941); McCormick, "Jury Verdicts Upon Special Questions in Civil Cases,” 2 F. R. 
D. 176 at 180 (1943); Rossman, "The Judge-Jury Relationship in the State Courts," 3 
F.R.D. 98 at 109 (1944). McCormick says (p. 179) that in North Carolina "simplicity 
and directness in the submission by questions to the jury L ihc key to the success of the 
method," nnd that in Wisconsin the questions, although more numerous than in North 
Carolina, "are apparently held within reasonable limits."

201 See, for example, Schulz v. General Cas. Co., 233 Wis. 118, 288 N.W. 803 
(1939); Tomany v. Camozzi, 238 Wis. 611, 3C0 N.W. 508 (1941); Horn v. Snow-White 
Laundry & Dry Cleaning Co., 240 Wis, 312, 3 N.W. (2d) 380 (1942); Campanelli v. 
Milwaukee Elec. R. fit T. Co., 242 Wis. 505, 8 N.W. (2d) 390 (1943); Wchstec v. Roth, 
246 Wis. 535, 18 N.W. (2d) 1 (1945).

203 N e w  York Cent. & H.R. R. Co. v. Banker, (2d Cir. 1915) 224 F. 351; McAuliffe 
v. N e w  York Cent. & H.R. R. Co., 172 App. Div. 597, 158 N.Y.S. 922 (1916). In the 
last named case the court refers to this os "the more recently adopted method of returning 
verdicts under this statute in the United States District Courts." (158 N.Y.S. at 927). 
See also Wolf v. Baltimore fit Ohio R. Co,, 239 App. Div. 95, 267 N.Y.S. 199 (1933).

200 Saar v. Atchison, T. fit S.F. 11. Co., 97 Kan. 441, 155 P. 954 (1916); Knlashian v. 
Hines, 171 Wis. 429, 177 N.W. 602 (1920); Richter v. Chicago, M. fit St. P. II. Co., 
176 Wis. 188, 186 N.W. 616 (1922); Hanley v. Erie 11. Co., 273 App. Div. 257, 77 
N.Y.S. (2d) 153 (1948); Texas & Pac. 11. Co. v. Mix, (Tex. Civ. App. 1946) 193 S.W. 
(2d) 542; Bennett v. Denver St It.G.W. 11. Co., (Utah 1950) 213 P. (2tl) 325. See also 
Missouri, K. fit T. R. Co. of Texas v. Pace, (Tex. Civ. App. 1916) 1S4 S.W. 1051, under 
the Texas state railroad einployeis’ liability act.

207 Refusal to put the special issue was held not to he error in Fried v. New York, 
N.H. fit H.R. 11. Co., 183 App. Div. 115, 170 N.Y.S. 697 (1918), und. in 230 N.Y. 
619, 130 N.E. 917 (1921); Wolf v. Baltimore St Ohio 11. Co., 239 App. Div. 95, 267 
N.Y.S. 199 (1933); Dallas lly. fit Term. Co. v. Sullivan, (5th Cir. 1940) 108 E. (2d) 
581; Goodman v. Chicago, B. fit Q. R. Co., 289 111. App. 320, 7 N.E. (2d) 393 (1937). 
In the last nametl case the refusal was justified on the remarkable ground that the special 
answer could not control the general verdict.
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no discernib'le reason other than pure inertia the practice never became 
popular. When the Federal Rules of Civil Procedure provided for 
both special verdicts208 and special interrogatories,200 they were still 
left to the discretion of the judge, and they have had no apparent 
effect upon cases arising under the act.210 In 1948 Judge Frank, in a 
characteristic opinion,211 copiously ornamented with footnotes, urged 
vigorously and at length the use of the special issue in all such cases; 
but there is as yet no indication that he has made many converts. There 
has been no written opposition whatever to the procedure under the 
Federal Ru les,212 and the failure of the federal courts to make use of 
it in apportionment cases remains something of a mystery.

The advantages claimed for the special issue are many218 So 
far as they are pertinent to the apportionment of damages, the most

208 Rule 49 (a): "Special Verdicts. The court ni3y require a jury to return only a 
special verdict, in the fonn of a special written finding upon each issue of fact. In that 
event the couvt may submit to the jury written questions susceptible of categorical or other 
brief answer or may submit written forms of the several spccijl findings which might 
properly be made under the pleading* and evidence; or it may use such other method 
of submitting the issues and requiring the written findings thereon as it deems most appro­
priate. The court shall give to the jury such explanation and instruction concerning the 
matter thus submitted as may be necessary to enable the jury to make its findings upon 
each issue. If in so doing the court omits any issue of fact raised by the pleadings or by 
the evidence, each part)’ waives his right to a trial by jury of the issue so omitted unless 
Ixtfore the jury retires he demands its submission to the jury. As to an issue omitted 
without such demand the court may mnkc a finding or, if it fails to do so, it shall be deemed 
to have made a finding in accord with the judgment on the special verdict."

209Rule 49 (b): "General Verdict Accompanied by Answer to Interrogatories. The 
court may submit to the jury, together with appropriate forms for a general verdict, written 
interrogatories upon one or more issues of fact the decision of which is necessary to 
a verdict. Hie court shall give such explanation or instruction as may be necessary to 
enable the jury botli to make answers to the interrogatories nnd to render a general verdict, 
and the court shall direct the jury both to make written answers and to render a general 
verdict. When the general verdict and the answers are harmonious, the court shall direct 
the entry of the appropriate judgment upon the verdict nnd the answers. When the 
answers arc consistent with each other hut rmc or more is inconsistent with the general ver­
dict, the court may direct the entry of judgment in accordance with the answers, not­
withstanding the general verdict, or may return the jury for further consideration of its 
answers and verdict or may order a new trial. When the answers are inconsistent with each 
other and one or more is likewise inconsistent with the general verdict, the court shall not 
direct the entry of judgment hut may return the jury for further consideration of its answers 
and verdict or may order a new trial.”

2,0 The special interrogatory procedure was used and upheld in Rolen v. Lehigh Valley 
R. Co., (2d Cir. 1948) 167 F. (2d) 934. Refusal to put tho. special issue was held not to 
he error in Skidmore v. Haltimoie Si Ohio IL Co.. (2d Cir. 1948) 167 F. (2d) 54.

211 Skidmore v. Baltimore & Ohio R. Co., (2d Cir. 1948) 167 I'. (2d) 54. Judge 
Learned bland concurred hrielly, as to the desirability of putting the special issue.

212 Driver, "A Mote Extended Use of the Special Verdict," 9 F.R.D. 495 (1950).
213 See Sunderland, "Verdicts, General and Special," 29 Y.\ut L.J. 253 (1920); 

Wicker, "Special Interrogatories to Juries in Civil Cases,” 35 Y aix L.J. 296 (1926); Staton, 
"The Special Verdict as an Aid to the Ju.y," 13 J. A m . Jun. Son. 176 (1930); Frank, 
"The Case for the Special Verdict," 32 1. A m . Jun. Son, 142 (1949); Skidmore v. Balti­
more & Ohio R. Co., (2d Cir. 1918) i67 F. (2d) 54.
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important is of course that the jury is no longer given a free hand in 
a cloak of secrecy, and the court is informed as to what it has done. 
If die instructions have heen thrown out of the window, if they have 
heen misunderstood, if there lias been error in applying them, even 
in arithmetic, it may be coirected rather than allowed to stand. The 
court is told whedier the jury has found contributory negligence at 
all, whether it has divided the damages, and if so, in what proportion. 
If ihe process or the result is wrong, a remittitur may save a complete 
new trial. Beyond this, the jury is forced to give detailed consideration 
to the issue, rather than to jump at a general conclusion without pay­
ing any attention to it. A jury which on general principles would 
return a large verdict in favor of a pretty woman and against a railroad 
company may well hesitate to return special findings which it knows 
to be against the evidence. Finally, the special verdict may, in many 
cases, avoid the necessity of long and complicated instructions,214 in­
comprehensible to anyone hut a lawyer, and in themselves a fertile 
source of error.

All of these advantages clearly operate in favor of the defendant 
in the majority of apportionment cases, and the proposal for compulsory 
special verdicts or special interrogatories has met with no enthusiasm 
at all on the part of the plaintiffs’ attorneys who usually introduce the 
apportionment hills into the legislature. Yet the report of the Wisconsin
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2H Staton, "The Special Verdict as an Aid to the Jury," 13 J. A m . Jun. Soc. 176 at 
181 (1930), gives the following horrible example, which was one of several involved 
instructions given in Payne v. Ilealey, 139 Md. 86, 114 A. 693 (1921): "The defendant 
prays the court to instruct the jury that it was the duty of the plaintiff to look and listen for 
upproaching trains, as he approached the tracks of the defendant on the occasion '<f the 
injuries complained of and to continue to look and listen until the said tracks were reached 
and to further instruct the jury that if they shall find from the evidence that the view of 
plaintiff of said tracks, as he then and there approached the same, was in either direction 
in any way obstructed, then it was the duty of the plaintifT to stop, look and listen for 
the approaching train or trains before attempting to cross tho said tracks; and to further in­
struct the jury that if they shall further find that the plaintiff did not so look and listen, 
or did not stop, look and listen, if they shall find that the view of the plaintiff of said tracks 
was in either direction obstructed and shall further find that his failure to so look nnd 
listen or to so stop, look nnd listen, directly contributed to the collision between the engine 
and the defendant and the automobile which the plaintiff was then and there driving, then 
the plaintiff is not entitled to recover, unless the jury shall further find from the evidence 
that the defendant, its ugcnts or employees, in chnrge of the engine and train which col­
lided with the automobile of the plaintiff could have hy the exercise of reasonable care 
and caution on his or their part, after he or they or any of them became aware of the 
peril, the plaintiff had by his negligence, if the jury shall so find, placed himself, avoided 
the consequences of the plaintiff’s said negligence and prevented the injuries complained 
of or unless they further find that the engineer in charge of said engine could hy the 
exercise of reasonable care have discovered the position or peril of the plaintiff while the 
plaintiff was upon the Antictam street crossing nnd that the said engineer could hy the 
exercise of reasonable care have avoided injury to the plaintiff or his property after he 
ought to have discovered the peril of the plaintiff if the jury so find."
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lawyers, for both plaintiffs and der idants, in response to inquiries 
from drafting committees,215 has been for many years diat the com­
bination of the special issue procedure and die apportionment act has 
worked very well in Wisconsin, that they regard die one as indispens­
able to die successful operation of the other, and that they would not 
like to see a return to the common law. In particular, their report has 
been that the increase in the number of recoveries which must inevit­
ably result from the abrogation of the complete defense has been to a 
considerable extent balanced and compensated by some reduction in the 
size of verdicts, as juries apportion the damages instead of refusing to 
find contributory negligence at all; and that liability insurance rates 
have remained within reasonable bounds. Of the various possible 
compromises, this seems to be the only one which is both reasonable 
and effectit

Multiple Parties

Complications arise when apportionment involves multiple parties. 
Where, for example, the automobiles of two negligent drivers collide 
and injure the plaintiff, who is a bystander or a passenger in one of 
the cars, it is obvious that no complete and substantial justice can be 
done to the situation by any division of the damages between the plain­
tiff and one driver alone, in an action to which only those two are 
parties. There remain the problems of evaluation of the contributing 
fault of one who is not a party to the action, of the second suit against 
him in which the first is not res judicata and a new jury may come to 
a very different conclusion, and finally of contribution between the 
joint tortfeasors. The only completely satisfactory method of dealing

3,r' Tlie writer lias seen some sixty such letters, in connection with the wotk of 
dtufting committees in Minnesota in 1939, nnd California in 1951.

"Another difficulty in the practical operation of the statute in Mississippi is that we 
do not have special verdicts, hut general lump-sum verdicts only. There is no way in which 
it can he known, for instance, that the jury found that the plaintiff had been damaged 
$1,000, that the plaintiff himself was guilty of 25 per cent of the negligence, and that the 
jury awarded $750 for this reason. Thus, the appellate court lus a most difficult time 
in dealing with plcns of excessiveness or inadequacy.

"An automobile damage suit is usually a swearing contest. The appellate court has 
no way of knowing whether the jury believed or disbelieved the testimony offered to estab­
lish that the plaintiff was guilty of negligence. If the verdict seems to he nnsunlly large 
the court may assume that the jury did not believe that the plaintiff was guilty of contrib­
utory negligence where that fact is in dispute when, as a matter of fact, die jury might not 
have considered the comparative negligence statute nt all in arriving nt the verdict. W e  
have not had much experience with special verdicts, because there never has been any 
provision for them in this state, hut in our humble opinion n provision for special verdicts 
should go along with a comparative negligence statute as one of the Siamese twins goes 
along with the other." Lipscomb, "Comparative Negligence," In s. L.J. No. 3*14, 667 at 673 
(Sept. 1951).
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with the situation is to bring all the parties into court in a single action, 
to determine the damages sustained by each, and to require that each 
bear a proportion of the total loss according to his fault.

The English210 and some of the Canadian217 acts have proceeded 
on this basis. W ith liberal procedure for joinder of parties at the in­
stance of either plaintiff or defendant, as well as for counterclaims and 
cross-complaints, they have provided for apportionment of all dam­
ages among all parties in proportion to their respective faults, includ­
ing contribution * etween defendants. Professor Gregory, in a very 
able book,218 has argued convincingly the superiority of these statutes 
over any other existing acts. There can he no doubt that, from the 
point of view of pure theory and abstract justice, they achieve a more 
satisfactory result in cases of multiple parties than ever has been ac­
complished in the United States.

Practical operation is, however, a very different thing from pure 
theory; and it may well he questioned whether the very complex 
Canadian procedure is capable of being adapted to the American jury. 
The jury has virtually disappeared from tort litigation both in Eng­
land and in Canada,210 and the success of the Canadian method has 
been due in no small part to its administration hy very intelligent 
judges. The cases of multiple parties can, and do, become extremely 
involved, as is indicated hy the very condensed statements of two of 
them given hy Professor Gregory:220

1. Collision between I s  automobile and M ’s truck, the truck 
being parked on a highway at night with rear light on. I and I, Jr. 
suffer damage of $283.10 and $200, respectively, and M ’s damage 
was $35.75. I and I, Jr. sued M, who apparently counterclaimed 
against I. I  was found 25 per cent and M 75 per cent negligent. 
Appeal hy I and cross-appeal hy M from judgment of trial court 
dismissed. Court said damages were added, totaling $518.85, of 
which I must hear 25 per cent and M 75 per cent. M pays I, Jr.
$200, and the balance of his share $189.13 to I, I pay nothing to

310 Law Reform (Married W omen and Tortfeasors) Act, 1935, 25 & 26 Geo. 5, c. 
30; Law Reform (Contributory Negligence) Act, 1945, 8 & 9 Geo. 6, c. 28. See Wti> 
liams, Joint T outs ani> CoNTiunurorY N i:g u g ..n c k (1951).

217 In particular the statutes of Ontario, Alberta, llrilisb Columbia, Manitoba and Sas­katchewan, suprn note 9.

2,ltGnuconv, L h g i s l a t i v b  L o s s  D i s T i m i u n o N  i n  N ixu .iu u n ciu  A c t i o n s  ( 1 9 3 6 ) .  See 
a l s o  Gregory, " L o s s  Distribution by Comparative Negligence," 2 1  M i n n .  L. R uv. 1 ( 1 9 3 6 ) .

31#"ln 1935, of some 1400 actions tried in the King's llcncb in London, it is said 
that about 300 were tried before juries. I have no Canadian statistics, but it is easy to 
believe that the percentage of jury trials is even lower in Canada.” O'Mnlloran, "Problems 
in tbe Modern Appeal in Civil Gases," 2 7  C a n . 11. lluv. 2 5 9  at 2 5 3  (1949).

230 GnticcmY, I . i x i s i . a t i v j :  l oss D i s t h u h i t i o n  i n  N r g i . i o e n c u  A c t i o n s  181, 186 (1936).
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M. The court apparently figured that M's share was 34 of $200, 
plus % of $283.10, plus 34 of $35.75, and I’s share J/4 of ihis total, 
in proportion to their negligence, and that I, Jr.’s recover)' should 
not be afFected because he war * t̂ negligent at all.221

2. Collision of automobilt iven by GH and JW, belong­
ing to HH and LW, respectively, accident occurring at a road 
crossing. H H  and LW, as owners, were responsible vicariously 
under the Motor Vehicles Act for the negligence of their bailees. 
GH and JW  alone were negligent, being 1/3 and 2/3 negligent, 
respectively.

FITs and SB ’s damages were $6-18 and $750 each, for which 
they got judgment against LW. H H  suffered $300 damages, 
which she claimed by counterclaim against LW, she being en­
titled to 2/3 thereof, since the negligence of GH is attributed 
to her as contributory negligence and as a basis of liability for 
damages.

LW, under the statute, suffered $1,000 damages for loss of 
services of his deceased wife and, in his personal capacity, $291.80. 
The court held that inasmuch as the damages were for LW him­
self, they were to be reduced by 2/3 because of his responsibility 
for JW ’s negligence, under the Motor Vehicles Act, both as con­
tributory negligence and as a basis of liability for damages. LW 
was also entitled to contribution from HH and GH of 1/3 of any­
thing he paid to FH and SH.

It appeared that HH had added JW as a third party and filed 
a cross-complaint for damages to her car. On this she was entitled 
to judgment for 2/3 of her damages, just as she was on her con­
tribution against LW.

GH and H H  neglected to ask for contribution from JW to 
anything they might have to pay to LW.

Net result:
FH against LW—$648 
SH against LW—$750 
H H  against IW  and JW—$200 
LW against HH and GH—$861.20 
LW against HH and GH —$466 as contribution (1/3  of 

$648 p lus$750)
If they had requested it, HH and GH might have had, as con­

tribution from IW, $574.66, although [says Professor Gregory! 
this is doubtful in view of the close domestic relationship in­
volved.222

.

221Tlic case is Steele v. Ferguson, [1931] Ont. L. Rep. 427. 
222 The case is Haines v. Williams, 47 B.C. Rep. 69 (1933),
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It is one thing to say that a capable Canadian judge, with ample 
time in chambers and a transcript of the record before him, can work 
all this out and do what the law requires. It is quite another to ray that 
it can be done in a limited time, and from memory by the twelve house­
wives, baker’s helpers and unemployed individuals who make up the 
kind of jury we get today in the United States. Even more terrifying 
is the prospect of the instructions which must be given, under pressure 
of time, before the jury retires, covering in detail all of the compli­
cations and replete with the possibility of reversible error. Even if 
special issues are to be used, they must run to a number and complexity 
which may well break the whole process down under its own weight. 
It has been the writer’s experience that the mere attempt to explain to 
a committee of a legislature, or even a bar association, just how the 
Canadian method operates in cases of multiple parties, results in some­
thing approaching migraine and a general exodus for restoratives. It 
is not surprising that, even with enthusiastic reports of complete suc­
cess in Canada for more than a quarter of a century, no American 
legislature has looked with favor upon such a system.222

An additional reason for hesitation here is the history of the Llni- 
form Contribution Among Tortfeasors Act. Since its promulgation 
by the Commissioners on Uniform Laws in 1939, it has been adopted 
in only nine jurisdictions;224 and so much opposition to it has developed 
that the Commissioners now have withdrawn it for further study and 
possible redrafting. The chief difficulty has been that of the release 
of one tortfeasor, which under the terms of the act leaves him still liable 
for contribution to the other, but credits him with a pro rata share of 
his settlement. The defendants complain, with apparent justice, that 
this makes it impossible ever to settle a case, take a release, and close 
the file.222 Whatever the fate of the act may be, it is at least a warning 
that contribution among tortfeasors introduces problems of its own, 
and that the atrempt to combine it with "comparative negligence" may 
well be the kiss of death to the whole bill.

223 The only serious attempt to persuade a n  American legislature to adopt the Canad­
ian system w a s  made i n  Minnesota in 1940. See P i t a c u n o i N c s  o p  M j n n h s o t a  S t a t u  B a u  

A ssn. 12-17 (1940).
Arkansas, Delaware, Hawaii, Maryland, Michigan, N e w  Mexico, Pennsylvania,

Rhode Island and South Dakota. Murylnnd and Pennsylvania modified or eliminated the 
procedure provided b- the act for joinder of third pnrties. Delaware, almost immediately 
after adoption of tho act, amended it limiting its application to joint judgment defendants.

223 Sec Larson, “A  Problem in Contribution—The Tortfeasor with an Individual De-
lensc Against the Injured Party,” [1940] Wis. L. Ruv. 467; Smith, “Auto Accidents—
Contribution and Covenants Not t o  Sue,” [1950] Wis. L. R p v .  684; Barrett, "Release of 
Ono Joint Tortfeasor Under Uniform Contribution Among Tortfeasors Act," 18 I n s .  

Counsel J. 100 (1951).
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228 Buhlmann v. Penn Electric Corp., 2, 
222 Kirchcn v. Tisler, 255 Wis. 208. 3f
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Actually there are astonishingly few cases in which the question of 
multiple parties has reached the appellate courts under any "com­
parative negligence" act. The writer has found only ten, all of them 
arising in Georgia and Wisconsin, where apportionment is restricted 
to cases in which the negligence of the plaintiff is "less” than that of 
the defendant. In none of these cases has the result heen very satis­
factory. In four of them226 it was held that die statute did not affect 
contribution between joint tortfeasors, which under the Wisconsin com­
mon law rule must be on a basis of equality rather than in proportion 
to fault. In four others227 it was held that the plaintiff could recover 
nothing against one defendant whose fault was no greater than his 
own; and that his recovery against the other defendant must be re­
duced in the proportion that the plaintiff's negligence bore to the total 
of all three, rather than as between the two. In the ninth case,228 
where the plaintiff’s negligence was found to 1 ? 5%, diat of one de­
fendant 20%, and that of the other defendant 75%, it wa* held diat 
the plaintiff could recover 95% of his damages against both defendants, 
with no apportionment between the two. In the tenth,220 where the 
fault of the plaintiff was found to be 50%, and that of each of two de­
fendants 25%, die plaintiff was denied all recovery, but each defendant 
recovered 75% of his damages on his counterclaim.

It may be observed in passing that, however these results might 
be improved, they are at least no worse than the common law would 
have accomplished without the statute, by denying all recovery and 
leaving the entire loss with the plaintiff. But the real significance of 
these cases is not in their imperfections, but in their remarkably small 
number. The explanation does not lie entirely in the fact that appor­
tionment acts covering railroads and employers usually leave only 
one possible defendant, since in Mississippi, Nebraska, South Dakota, 
Georgia and Wisconsin the apportionment applied to automobile acci­
dents and other negligence cases. Nor does it lie in the absence of 
procedure for joinder of parties, which is available in all these juris­
dictions. The fact appears to be that the cases of multiple parties are 
sufficiently few in number, or are disposed of with so little difficulty in 
the trial courts, that they have not been a major problem on appeal.

220 Brown v. Haertel, 210 Wis. 354. 244 N.W. 633 (1932); Zurn v. Whatley, 213 
Wis. 365, 251 N.W. 435 (1933); Homerding v. Pospychnlla, 22S Wis. 606, 280 N.W. 
409 (1938); Wedcl v. Klein, 229 Wis. 419, 282 N.W. 606 (1933).

227 Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N.W. 721 (1934); 
Quady v. Sickl, 260 Wis. 348, 51 N.W. (2d) 3 (1952); Mishoe v. Davis, 64 Ga. App. 
700, 14 S.E. (2d) 187 (1941); Smith v. American Oil Co., 77 Ga. App. 463, 49 S.E. (2d) 
90 (19 18).

228 Bohlmanr. v. l’enn Electric Corp., 232 Wis. 232, 286 N.W. 552 (1939).
220 Kirchen v. Tislcr, 255 Wis. 208, 38 N.W. (2d) 514 (1949).
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C o n c l u s i o n

No effort has heen made in these pages to argue the desirability 
of the division of damages in contributory negligence cases. It speaks 
for itself, and the question always has been one of feasibility rather 
tha of justice. It is too late, in the light cf the long history, the many 
statutes, and the multitude of cases, to contend that the thing cannot be 
done at all. The chief problem is one cf some protection for the de­
fendants, and some restraint upon the irresponsible jury, which will 
keep it within bounds and insure that the apportionment will in fact 

J be made.
If the writer were to attempt to draw an act for a legislature, he 

would avoid “slight” and "gross” negligence, and the “lesser” negli­
gence of the plaintiff, as the pestilence. They do not strike at the root 
of the difficulty; they leave the damages undivided in too many cases 
where the division should be made; and they lead inevitably to many 
difficult appeals abounding n  confusion. He would leave the multiple 
party apportionment, theoretically perfect as it may be, to the Canadians 
until the American jury is eliminated or at least improved, for the 
reason that the game is not worth the candle. He would rely upon the 
Wisconsin special issue procedure, or something like it, to keep the jury 
under control.

The following draft, which follows closely a bill approved by the 
California State Bar Association at its ann’ ' meeting in September, 
1952, is consistent with these conclusions:

1. In all actions hereafter accruing for negligence resulting 
in personal injury or wrongful death or injur)’ to property, in­
cluding those in which the defendant has had the last clear chance 
to avoid the injury, the contributory negligence of the person 
injured, or of the deceased, or of the owner of the property, or of 
the person having control over the property, shall not bar a recov­
ery, but the damages awarded shall be diminished in proportion 
to the amount of negligence attributable to the injured person or 
to the deceased or to the owner of the property or to the person 
having control over the property.

2. In any action to which section 1 of this act applies, the 
court shall make findings of fact or the jury shall return a special 
verdict which shall slate:

(a) the amount of the damages which wouhi have been 
recoverable if there had been no contributory negligence; and

(b ) the extent to which such damages are diminished by 
reason of such contributory negligence.
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The Role of the
*■ ♦r-

Courts and Legislatures 
in the Reform of Tort Law

T h a t  the l a w  of tarts needs continuous reform, is n ot dis­

puted; b ut debate does rage over the proper rote of the 

courts a n d  legislature in s uc h  lau) revision. I n  this Arti­

cle, Professor P e c k  asserts that the judiciary should 

evaluate the comparative abilities of the courts u n d  leg­

islature to m a k e  the revision, in the context of the p a r­

ticular case. I11 setting out the criteria b y  w h i c h  this 

evaluation should be  m a d e ,  lie reveals the realities of 

the legislative process that hinder the reform of tort law: 

legislators are basically indifferent to tort law-making; 

legislators lack experience, time, a n d  a d e quate wages; 

legislatures fail to hold satisfactory c o m m i t t e e  a n d  p u b ­

lic hearings; legislators arc subject to well-agonized lob­

bies a n d  pressure groups. Professor P e c k  then examines 

recent catalytic court decisions that h a v e  sparked legis­

lative enactments, to s h o w  thut-a creative judicial role 

does not conflict w i t h  the legislature; h e  c o w h i d e s  that, 

to o v e r c o m e  legislative inertia, the courts should play a 

m o r e  positive role in. the reform of tort law.

Cornelius j. Peck*
The necessity of continuous reform in areas of the private law 

hns long been recognized. More than-40 years ago Mr. Justice 
Curdqzo forcefully argued for a “ministry of justice,” which 
would recommend needed reforms in the  law.1 Following, demon­
strations of how law changes and the role that judges played in
' Professor of Law, University of Washington,

1. Crmlozo, .1 M inistry of Justice, 35 H a j i v .  L. Itnv . 113 (1021).



- VJC

: $iir

266 MINNESOTA LAV/ REVIEW  [Vol. 48£tiS

producing that change,2 there has been an increased demand 
for judicial participation La the reform process. Professor 7iobert 
Keeton recently commented with approval on “candidly crea­
tive” judicial action;3 for example, he calls on the judiciary to 
establish a comparative negligence scheme to supplant the more 
prevalent contributory negligence rule.4 Professor Senvey, sum­
marizing conclusions based on nearly a half-century of teaching 
torts, has also urged an active and creative role for the judi­
ciary with respect to in any problems of tort law, ranging from 
the liability of innocent converters and the rule denying contri­
bution to the adoption of comparative negligence and changes 
in tho law of defamation.5 Other scholars have also urged an- 
activist role for the judiciary0 — in fact, Mr. Justice Traynor 
has publicly stated tha the concern for judicial activity should 
focus on the continuing scarcity of creative opinions rather than 
on the overabundance of activity.7

Not all legal scholars have so enthusiastically approved of 
an active reform role for the judiciary. Mr. Justice Ilolmes, in 
one of his famous phrases, characterized the judicial power to 
legislate as interstitial — a power confined "from molar to molec­
ular motions.”3 Even Judge Jerome T'V uk, a lender of the juris­
prudential realists, has urged a modest role for the courts in 
performing their inescapable function of judicial legislation,0 
while others have more firmly opposed active judicial reform.1"

Of course, a good part of the battle rages over the substance
2. See, e.g., CardOzo, Tun Gnowrn or inn L a w  (1021); Cardo/.o, The

N a t u r e  o p tijf. Judicial P rocess (1921); P r a n k , L a w  a n d  t h e  M o d e r n

M ind (10:10); L evi, An In t r o d u c t i o n t o L e g a l R easoning (HUD).
S. Keeton, Creative Continuity in the Law of Torts, 75 Hauv. L. R e v .  

<103 (1902).
4. I d . At 000-09,
ti. Seavey, Cogitations on Torts 52-72 (1951).
C. E.g., Cahill, Judicial Lr.oiaL.v«ON 1-10-00 (1952); Green, The Thrust 

of Tort Law: Part 1 1  Jutland Law Making, tit \V. Va. L. Rev. 115, 121 (1033); 
James, Tort Law in Midstream: I ts  Challenge to the Judicial Process, 8 Buf­
falo L. Rev. 315, 331 (1050).

7. Trnynor, Comment cn Courts and Law Making, in L e g a l  Institutions 
Today and Tomorrow -18, 52 (1959). See nlso Rcimann v. Monmouth Consol. 
Water Co., 9 N.J. 13 V, 110, 37 A.2d 325, 328 (1052) (Vanderbilt, C.J., dis.-ent- 

ing).
5. Southern Pac. Co. v. Jensen, 21S U.S. 205, 221 (1917) (Holmes, J., dis­

senting).
9. Aero Spark Plug Co. v. B. G. Corp., 130 F.Qd 290, 290 (2d Cir. 1013) 

(Frank, J., concurring).
10. E.g., Cooperriiler, J Comment, on "The Law oj Tortj,” 50 Mien. L. 

Rev. 1201 (1938).
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of tbe proposed reforms.- Scholars may easily -disagree about the 
extent to which the law of torts should be reformulated to en­
compass additional mechanisms of loss distribution. They- may 
likewise disagree, for example, on the opportunity for fraud 
created by a rule abrogating interspousal immunity in tort cases. 
But inevitably, debate over the reform of the law oE torts in­
volves the question of the proper role of the courts and the 
legislature in law-making and law revision. The advocate of 
reform by tbe judiciary is often informed by the court that 
the requested revision falls within the peculiar competence of 
the legislature.11 On the other hand, the defender of the status 
quo has frequently been told — perhaps more frequently in 
recent years — that common-law traditions require the judi­
ciary to alter and adapt its decisional law to meet the demands 
of our rapidly changing society.la The conflicting opinions on 
the proper role of the courts and legislatures in the reform of 
tort law have unfortunately yielded little, if any, careful analy­
sis of the criteria by which the confflct should be decided. As 
Dean Prank Newman has said, “it seems inexcusable that we 
are still so ignorant on the question, ‘By whom and how are 
laws bent made?’ ”13

This Article will explore that question with particular ref­
erence to the law of torts and present at least a partial cvnhia-

11. E g , Helton v. Sisters of Mercy, 351 S.VV.Sd 1Q1) (Ark. 1051); Faber v. 
State, 143 Colo. 210, 35.1 P.2d COO (IDtiO); Levesque v. Levesque, 0!) N.H. 147, 
lot) A.2d 563 (1954); lleimann v. Monmouth Consol. Water Co., 0 NJ. 134, 
87 A.2d 325 (1952); Land,‘paver v. Emanuel Lutheran Clurity 11J., 203 Ore. 
ISO, 280 P.2d 301 (1055); Knecht v. Saint Mary’s Jlosp., 302 Fa. 75, M 0
A.2d SO (1053); Memorial Jlosp. Ine. v. Oakes, 200 Va. 878, 108 S.K.Cd 333 
(1050); cj . Luck v. McLean, 115 So. 2d 76V (Flu. Dist. Ct. App. 105!)). See 
also Galliek v. Baltimore & O.R.It., 372 U.S. 108, 123 (J003) (Ilarlan, J., dis­
senting).

12. Mnskopf v. Corning Hosp. Dist., 55 Cal, 2d 211, 359 F.2d <157, 11 Cal. 
Ttep, 89 (1961); Hargrove v. T o w n  of Cocoa Beach, 00 So. 2d 130 (Fla. 
1057); Molitor v. Kaneland Community Unit Dist., 18 111. App. 2d 11, 163 
N.K.Id 80 (1050); M e  Amirov v. Mularehuk. 3:1 N.J. 172, 102 A  .2d 820
(1960); Collopy v. Newark Lye & Ear Infirmary, 27 NJ. 29, 141 A.2d 276 
(1953); Battalia v. State, 10 N.Y.'id 237, 176 N.E.2d 7:10, 219 N.Y.S.2d 34
(1961); Witte v. Fullerton, 870 l’,2d 244 (Okla. 1961); Pierce v. Yakima Val­
ley Memorial Hosp. Ass’u, 43 Wash. 2d 162, 260 P.8d 765 (1953); Holy12 v. 
City of Milwaukee, 17 Wis. 2d 26, 115 N.WdJd 518 (1961); Kojis v. Doctors 
Hosp., 12 Wis. 2d 367, 107 N.W.Qd 131 (1061); see Beimann v. Monmouth 
Consol. Water Co., 0 N..T. 131, 87 A.2J 315 (1952) (Vanderbilt, CJ., dissent­
ing); cj. Eick v. I’crk Dog Food. 317 ]II. App. 29.1, 106 N.E.Sd 712 (1952).

13. Newman, A Legal Lock at Congress ami the Stctc legislatures, in Lu­
cas . Institutions Touay and Tomokuow C7, 8&-S9 (1959).

•' . ’ 4 . I, •> ,■ I rs- T. Wj ■
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tioa of the comparative abilities of courts and legislatures to 
revise the law. In  so framing the question, however, one must 
be cautious of searching for a single answer applicable to all 
phases of such a comprehensive problem. The major critic! tn 
of those who have discussed the creative role of the courts in 
judicial law-making is that they have failed to differentiate 
between the varied conto rts in which the problem appears. 
Obviously, the creative role suggested for the courts in the 
area of contracts and property law or an area dominated by 
legislation and administrative regulation, such as taxation, is 
markedly different from the role it should play in the areas of 
procedure and torts.14 But even within these categories a more 
discriminating approach should be taken to avoid label-thinking. 
Thus, a court may properly refuse to expand the protection 
given by tort law against certain trade practices because legis­
lation and administrative regulation have established a pat­
tern of legal control.15 Yet the same court could properly exer­
cise a creative role to expand the protection given by tort law 
against intentional infliction of emotional harm even though it 
occurred in a business context.10

I. LEGISLATIVE INDIFFERENCE

• Havirg issued a warning against generalization, one. may 
now be permitted to make one. I t  is that as a general propo­
sition, legislatures arc indifferent to the problems of reform of 
tort law. As Professor Cowan has articulated, “legislatures have 
no stomach for reform in tort .law”;17 correspondingly, Professor

14. In reforming tho law, a number of courts have considered that the 
change related to the law of torts ns being a significant factor. Molitor v. 
Kaneland Community Unit Dist., 18 III. App. 2d 11, 2G, 1G3 N.F..2d 89, 0!i 
(1959); Bricker v. Green, 318 Mich. 218, 21 N A Y  .2d 105 (1010); Fussner v. 
Andert, 2«l Minn. 317, 301, 113 N.W.Od S 3 5, 301 (19GI); Pierce v. Yakima 
Valley Memorial IIosp. Ass’n, 43 Wash. 2d 182, 179, 2G0 P.2d 7G5, 774 (1953); 
Borst v. Borst, 41 Wash. 2d 042, G57, 251 P.2d 149, 150 (1952). B u t  cf. Helton 
v. Sisters of Mercy, 351 S.W.2d 129 (Ark. J961). The commentators have also, 
of course, frequently pointed out the distinction in urging an active reform 
role in the area of torts. E . g . , Sbavky, o p .  cit. n u p r a  note 5, at G0-G8.

15. E.g., Cheney Bros. v. Doris Silk Cora., 35 F.2d 279 (2d.Cir. 1929); sec 
Cbiuee, Unfair Competition, 53 ILvr.v. L. RllV. 1289 (1940).

10. E.g., State Rubbish Collectors Ass’n v. Silismoff, 38 Cal. App. 2d 330, 
240 P.2d 282 (1952). For a discussion of the propriety of an active role for 
the co irts with respect to this problem, see text accompanying notes 190-93 

infra.
17. Cowan, Hide or Standard in Tort Law, 13 Roioers L. Rev. 141, 159- 

GO (1053).
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REFORM  OF TORT LAW

cl rick lias pointed out that the piecemeal legislation adopted 
is of equal significance to the total picture of legislative inac­
tivity.13 Moreover, statutorily imposed tort liabilities may be 
inconsistent with the principles of tort law, as where a statute 
imposes a  limited liability on parents whose children wilfully or 
maliciously destroy property. The obvious purpose of such legis­
lation is to combat juvenile delinquency rather than to fulfill 
the compensatory objectives of tort law.10 Even though a statute 
is generally consistent with the objectives of tort law, the moti­
vation for enactment may not have been the achievement of 
those objectives. For example, during the GO years that pro­
posals to waive the United States’ immunity from tort liability 
were under consideration, Congress must have realized that such 
a waiver was consistent with both the objectives of the law of 
forts and valid governmental interests. But apparently the in­
creasing burden of reviewing over 2000 private bills during each 
session of Congress, rather than an interest in a more symmetrical 
scheme of tort law, finally produced congressional action."0

If additional proof is needed that, legislatures frequently over­
look or ignore the problems of tort law, it may be convincingly

18. Pedrick, On Civilizing the Law of Torts, G J. Soc’t Poo. Teacupjis L. 
S-0 (1901).

1!). See Peck, Parental Liability for Wilful and Malicious Act-s of Children, 
Was it. L. Buy. 8-27 (1081).
£0. See Dalehite v. United States, 310 U.S. 15, Cl-25 (105:2). The Bcport 

ol the House of Ecprcsentutives stated in support of the legislation that be­
came the Federal Tort Claims Act:

For many years the present system has been subjected to criticism, 
both as being unduly burdensome to the Congress and as being unjust 
to the claimants, in that it dues not accord to injured parlies a recov­
ery as u matter of right but basc3 any award that rnay be marTc on 
considerations of grace. Moreover, it does not afford a well-defined 
continually operating machinery for the consideration of such claims.

The magnitude of the task of considering and disposing of private 
claims can be gathered from the following statistics:

Iu the Sixty-eighth Congress about 2,200 private claim bills were 
introduced, of which 250 became law, then the largest number in the 
history of the Claims Committee.

lu the Seventieth Congress 2,208 private claim bills were intro­
duced, asking more than $100,000,000. Of these, S36 were enacted, ap­
propriating about $2,830,000, of whx-h 11}, in the amount of $502,000, 
were for tort.

Li each of the Seventy-fourth and Seventy-fifth Congresses over 
2,500 private claim bilb were introduced, seeking more than $100,000,- 
000. In the Seventy-sixth Congress approximately 2,000 bills we - in­
troduced, of which 815 were approved for a total of $820,000.

In the Seventy-seventh Congress, of the 1,820 private claim bills iu-

I S M
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in "the frequency with which legislatures enact criminal 
statutes that provide no concurrent civil remedies for one in­
jured by the criminal conduct. In some instances the courts have 
supplemented the statutory language by applying the doctrine 
of negligence per se to unexcused violations of criminal statutes, 
but the difficulties encountered in the application of that doc­
trine warrant the assumption that a legislature concerned wi'j. 
the civil consequences of a violation we ald have stated them. 
Perhaps the underlying legislative rationale is that the criminal 
law, which sets guidelines for future conduct, is worthy of legis­
lative consideration; whereas tort law, which is only a  system 
for distributing fortuitous losses, does not merit the exercise of 
the planning function of legislation. In any event, the civil con­
sequences of violations are frequently ignored by legislatures. • 

This legislative indifference to tort law might be considered 
a delegation knowingly made to an expert body qualified at 
reformulating particular rules while maintaining consistency of 
governing principles — much ns delegations of power to admin­
istrative agencies have been viewed. Indeed, the Supreme Court 
ha3 characterized the Federal Employers Liability Act as a stat­
ute by which Congress created “only a framework within 
which the courts were left to evolve . . .  a system of princi­
ples providing compensation for injuries to employees consistent 
with the changing realties of employment in the railroad indus­
try.”21 If the question could be raised, such an indefinite dele­
gation might proper]}' be determined constitutional by analogy 
to delegations of authority to administrative agencies, which 
have been sustained because experience and custom have made 
sufficiently explicit standards that otherwise would have been 
too vague.23 But, tempting as this view of a conscious delega­
tion may be, the truth lies elsewhere.

n .  THE MOTIVATIONS, PERSONALITIES, AND 
WORKING CONDITIONS OF LEGISLATORS

If legislatures were composed of a modern day equivalent of 
Plato’s guardians or philosopher kings — a group selected on

troduced and referred to the Claitn3 Committee, 503 were approved for 
‘ a total of $1,000,1253.30. ... So far during the present Congress about, 

1,270 private claim bills have been introduced. Of these, 225 have been 
enacted, appropriating about $065,353.00. 

liJt. ltKP. No. 1237, 70th C o n o ., 1st Sess. 2 (1915).
21. Kcrnnn v. American Dredging Co., 355 U.S. 126, 437 (1958), 31 W ash .

L. H f.v. 108 (1059).
22. Fahey v. Mnllonee, 332 U.S. 215, "250-53 (1947); cj. NLItB v. Radio 

Eng’rs, SCI U.S. 573, 5S2-S3 (1061).
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the basis of ability and prepared by e special education to settle 
affairs dispassionately for tbe good of tbe republic — they would 
undoubtedly undertake periodic, systematic reappraisals of tbe 
effectiveness of tort principles in serving society. Without de­
scending to tbe stereotyped and frequently erroneous charac­
terization of politicians, however, this is clearly not the case. 
Even a t their best, members of state legislatures bear but little 
resemblance to Plato’s guardians.

A recent study of the political socialization of state legisla­
tors23 indicates that, while over half of the state legislators first 
became interested in politics in the pre-college or equivalent 
period, a  sizeable proportion became interested after college or 
its eq u iv a len t period.24 The fact that almost one-third of 
state legislators are lawyers by occupation23 suggests that they 
are qualified to make competent reappraisals of the principles 
of private law; of course this generalization does not apply to 
tbe very large occupation group consisting of farmers.28 Nor 
is there more than a conjectural hope that any special prepara­
tion for the role of lawmaker was included in the formal edu­
cation of merchants, businessmen, bankers, real estate men, 
insurance brokers, and professional men who collectively com­
pose the largest category of legislator occupations.27

Professor Leon Green has opined that there are not large 
numbers of scholarly men in state legislatures, a factor which 
he believes weighs in favor of judicial reform of tort rules.2’ An­
other writer has expressed tbe idea that a scholarly approach 
would only entangle a legislator because his function is to act, 
to fight, and to seize advantages rather than to meditate on

23. Eulau, Buchanan, Ferguson Sc Wahlkc, T h o  P o t U i c u l  S o c i a l i z a t i o n  o j  

S t a t e  L e g i s l a t o r * , in L e g is la t iv e  B e h a v io r  303 (Wuhlke & Eulau eda, 195!)).
24. I d .  nt 300.
25. During the period 1025 to 1935 lawyers held 2 8 %  of the seat3 in the 

upper and lower housea of 13 states selected for study. Uyneinan, W h o  M a k e s  

O u r  L a w s ,  55 Pol.. S et. Q. 55(1, 557 (1040), reprinted in L e g is la t iv e  B e h a v io r  
254, 255 (Wahlkc Sc Eulau cds. 1939). A  more recent study indicates that the 
proportion of lawyers in slate legislatures has declined to less than 25%. 
A m e r ic a n  P o l i t i c a l  S c ie n c e  A s s ’n , A m e r ic a n  S t a t e  L e g is la t u r e s  71 (Zeller 
ed. 1934) [hereinafter cited ns A m e r ic a n  S t a t e  L e g is la t u r e s ] ,

26. The study by Ilynemau, a-rcjn o . note 25, at 557, revealed that in the 
period 1925 to 1935 farmers occupied 21.5% of the membership' :*i the state 
legislatures studied. A  more recent study indicates that in 1919 the propor­
tion wns slightly less than 20%. American S t a t e  L e o is la t u u e s  71.

27. A m e r ic a n  S t a t e  L e g i s la t u r e s  71. See also Ifyneman, s u p r a  note 25, 
at 557.

28. Green, s u p r a  note 6, at 117-18.
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them.-5 While it is improbable that any empirical test con be 
devised to measure the scholarly attributes of legislator, an 
abundance of evidence indicates that the legislative environ­
ment is not conducive to scholarly or detailed examination, yhich 
is essential to effective reformulation of a complicated area of 
private law.

A notoriously inadequate compensation scale50 requires many; 
if not most, legislators to supplement their incomes through out­
side employment — they perform their legislative work during -jjH 
time borrowed from their regular full-time employment. Al- 
though some legislators can limit the demands of their regular ; 
employment during the legislative session, those demands, ccr- • :— 
tainly cannot be slighted by all. In  short, state legislators are 
part-time employees whose thoughts are directed substantially 
to other matters. %. \

Even if legislators could devote all of their legislative time 
to the study of substantive proposals, the length of legislative 
sessions would seriously hamper scholarly work.81 Most legis­
latures meet for such limited periods of time that they- cannot 
give the prolonged, detailed, nnd studious attention necessary 
for an effective study of any area in which the existing rules.are 
technical, complicated, and frequently stated in a legal jargon

20. Finer, Thu Tusks und Functions oj thu Legislator, in LboisIjATIVE Bs- 
uavioh 281, 282 (Wnhlke & lCulsiu cds. 1950).

30. At the enrl of 1001 the range of salaries per biennium was from $200 in 
New Hampshire to $15,000 in New York, while the median salary of the 31 
stales paying salaries was $3,900 to $ 1,000. For the II) states employing a 
daily or weekly pay plan, the pay rate varied front $5 to $50 per day, with a 
median daily pay of $15. All but five of the daily-pay states and all but*11 of 
tbe salary states also paid living expense allowances that sometimes exceeded 
the basic pay. T u b  Council* or S t a t e  G o v e r n m e n ts ,  T u b  B o o k  os1 t o e  
S t a t u s  1902-1909, at 87 (1002) [hereinafter cited as B o o k  or t u b  S ta te s  
1002-1063]. See generally B a iic o c k , S t a t e  a n d  L o c a l  G o v k u n m b n t andTom- 
t i c s  188 (2d ed. 100:2).

31. Only 18 state legislatures meet annually; the remaining 32 hold bien­
nial sessions. B o o k  o f  t i i f .  S t a t e s  1002-1963, at 35. Fifteen states have regu­
lar unlimited sessions; 21 directly limit them to a specified number of days, 1 
frequently 60 legislative or calendar days; 11 indirectly limit the length of the 
session by stopping pay or allowances after a certain numb w  of days; and 3 
others have other methods of limitation. Id . at 30, 42—13. Special sessions are
less restricted: 25 states have no limit; 15 are directly limited; and the re­
mainder arc indirectly limited by restrictions on pay or allowances. Ibid.

Longer legislative sessions do not necessarily mean more time spent on leg­
islation. In N o w  Jersey, for example, the legislature sits once a week over a 
five month period, but commuting problems distract attention from legisla­
tion. Anton, The Legislature, Politics and Public. Policy: 1050, 14 R u t g e r s  L.
R ev. 200, 273 (I960).
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unfamiliar to most non-lawyers. Moreover, a high turnover rate 
precludes any great accumulation o ' legislative experience.3' This 
turnover rate even affects the chairmen of committees, with the 
result that the average committee head is relatively new at the 
procedures of law-making.33

legislators are limited not only by the lack of legislative 
experience and the shortness of the legislative session; they must 
also work under physical conditions that are unsatisfactory for 
deliberate consideration of complex matters. The provisions for 
office space,34 committee rooms,33 and secretarial services38 are, 
in most states, inadequate at best.

32. Almost 5 0 %  ol the members of state legislatures have very little leg­
islative experience. American S t a t e  L e g i s l a t u r e s  6 5 , 0 7 , 7 0 . According to an­
other study of ten state legislatures during the six sessions held from 1 0 2 5  to 
1 0 3 5 , au average of 3 5 .4 %  of the legislators ,n any given session we-c attend­
ing their first session and another 22.G% wei e attending their second session; 
slightly more than 2 0 %  had served as many rs four sessious. Hyneman, Tenure 
ami Turnover of Legislative Personnel, 1 9 5  Annals 2 1 ,23 (1 9 3 0 ;  A  more recent 
study indicates that a high level of turnover has continued. See ileckctt & 
Sunderland, Washington State's Lawmakers: Some Personnel J'cclurs m the 
Wuskinglon Legislature, 10  W e s t e r n  Pol. Q. ISO, 1S 8 (1 9 5 7 )  See :d'o Hyne- 
man K: Ricketts, Tenure anil Turnover of the luwa Legislature. .Vi Iowa I,. 
R e v .  6 7 3  (1 9 3 9 );  Hyneinan, Legislative Experiences of Illinois Lawmakers, 3  
U. Cur. L. R e v .  1 0 1  (1335).

S3. According to the Hyneman study, 17.3% of committee chairmen were 
serving in their first session ol the legislature while another 21.8% were at­
tending their second sessions. Only 2S.1% had attended live or more s;«’.o;is. 
Hyneman, supra note 32, at 25. A similar pattern was shown in a later study 
oi committee chairmen in 1950. A m e r ic a n  S t a t e  L e g i s l a t u r e s  68-70.

31. A  report published in 1951 indicates that al. that time ro state pro­
vided all its legislators with individual offices. A m e r ic a n  S t a t e  L e g is la t u r e s  
159. Thirty-six states did not provide iudt/idiial office space for members of 
either house; three states provided individual office space for senate members; 
eight provided office space to be shared by varying numbers of senators; and 
live states provided office space to be shared by varying numbers of repre­
sentatives. Id. at 157. A former Connecticut state senator recently described 
his working conditions ns follows: "I had no office staff nnd indeed no office ex­
cept for a corner in m y  hallway at home, where unsortcd ami unified letters, 
brochures, notes, und thousands of bills constantly threatened to bury m y  
children under a paper cascade." Lockard, The Tribulations of a State Senator, 
in L e g is la t iv e  B e h a v io r  204, 296 (Wahlke & Eulau cds. 1059).

85. An earlier study of the New Jersey irglilature indicates that in 1038 
there were no committee rooms for committee meetings, nnd consequently 
hearings had to be held in the Assembly Chamber at times when the legisla­
ture was not using the space. M c K e a n , P r e s s l t ix  o n  t i i e  L e g i s la t u r e  o e  N e w  
Jerset 47 (1938).

36. The study of American State Legislatures made in 1954 by the Ameri­
can Political Science Association indicated licit at that time fewer than 20

r&gi•AM-
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hi recent years, however, some legislators have been pro­
vided with the assistance of legislative reference and bill draft­
ing services, or legislative councils aud law revision commissions 
hu/e been established to originate law reform. In fact, the mem­
bers of all state legislatures presently have some such staff serv­
ices available,37 but these services vary greatly between states, 
and their significance to the problem a t hand will be considered 
below.

Of course, men have been known to make notable achieve­
ments even under adverse conditions, especially where self- 
interest motivated their labors. The pragmatic nature of Ameri­
can politics, however, is revealed in a survey showing that only 
a small minority of state legislators entered politics because of 
political principles.38 Many political scientists have expressed 
the opinion that party politics is a relatively unimportant factor 
in the adoption of state legislation;33 instead, most legislators 
are simply striving to satisfy the organized local interests of 
their respective constituencies.40 A legislator will probably avoid 
general legislation that has no organized support from his con­
stituents for the double reason that his action will not bring him 
credit with his electors, and it may alienate other legislators whose 
votes are important if he is to serve his constituency loyally.41

In this respect lawyers probably do not differ from other 
legislators, which partially explains their inactivity in reforming 
the private law, despite their substantial numbers in state legis­
latures. A less flattering explanation is that their interest in legis­
lative service is engendered by an opportunity to obtain per­
missible “advertising” while serving their established clients.43

Finally, the dilution of urban and suburban voting strength
states assumed the responsibility for providing individual legislators with 
stenographic assistance in adequate quantity. In only five states diu legisla­
tors have individually assigned stenographic or secretarial help, and in another 
each legislator received 82,4011 n biennium for clerical assistance. However, 
29 states did provide clerical and secretarial assistance for their standing com­
mittees, und such assistance wan available to major committees in seven states. 
A m e r ic a n  S t a t e  L e g i s l a t u r e s  150 .

37. B o o k  o v  t i i k  S t a t e s  lf’32-1908, at C3.
38. Kulau, Buchanan, Ferguson & Wahlkc, xipra note 23, at 311.
39. A m e r ic a n  S t a t e  L e g i s l a t u r e s  192; Anion, supra note 81, at 274-75; 

cf. Silverman, The Legislators’ View of the. Legislative Process, in L e g i s l a t i v e  
B e h a v i o r  293, 301 (Wnhlke & Eul.ut cds. 1959).

40. A m e r ic a n  S t a t e  L e g i s l a t u r e s  192- 93; Anton, supra note 31, at 273- 
74. See also Green, supra note 0, at 117.

41. Auton, supra note S!, »t 273- 74.
42. See B a i ic o c k ,  op. at. supra note 30, at 1 S3; M c K e a n ,  o-p. ait. supra

note 35, at 42. ___

’ :r'f 
• -'pw:
•. a-

in state lep 
lation enjoj 
lation cann 
attempt to 
for urban p 
are primaril, 
commercial; 
opment of r. 
claims-consci 
the rigors of 
urban resider 
lent areas in 
population a t 
■whole, and i. 
rural areas dii

I
I

m .  i

1958]

Frequently 
or innovator t  
the legislative ] 
hearings.45 The 
various effects 
gated, the comp 
extensive cons'u 
balanced solutic 
of the legislative 
scientists tell us 

For one thirty 
a  surprising lae 
scheduling of her; 
19 states whethei

43. Goldberg, Th,
44. Peek, Coapai 

Mica. L. ltuv. 089,71
45. International 

(1918) (Brandcis, J., c 
290, 290 (2d Cir. 191 
Corp.. S3 F.2.1 279 ( 
Dist., 13 111. 2d 11, 40 
nunn v. Monmouth C

49. A m e r ic a n  S ta  
note 35, nt 47.



1068] R E F O R M  O F  T O R T  L A V /  275

in state legislatures should be considered. That the rural popu­
lation enjoys a much greater representation than the urban popu­
lation cannot be denied.43 Legislators from rural areas naturally 
attempt to satisfy their constituents and tend to lack concern 
for urban problems. Yet the needed reforms in the law of torts 
are primarily the result of industrialization, the centralization of 
commercial activities, and other factors accompanying the devel­
opment of a highly urbanized society. Rural populations are less 
claims-conscious than their urban counterparts, perhaps because 
the rigors of rural life induce an acceptance of hardships that 
urban residents would find unacceptable44 In short, the prob­
lem area3 in the law of torts are of less concern to the rural •>. :
population and its representatives than to the population as a 
whole, and in many state legislatures, the representatives of
rural areas direct the course of legislative affairs.

5 <: ■
i'

m .  LEGISLATIVE COMMITTEES AND 
COMMITTEE HEARINGS

Frequently when judges decline to accept the role of reformer 
or innovator they do so in deference to the superiority which 
the legislative process supposedly enjoys in its use of committee 
hearings.'18 The thought is that through committee hearings the
various effects of a change in law may be thoroughly investi­
gated, the competing policy factors critically analyzed, and after 
extensive consideration and evaluation, a reasoned and v/ell- 
balaaced solution produced. Unfortunately, this idealized view 
of the legislative process bears little resemblance to what political 

| scientists tell us are the realities nf the situation,
j For one thing, hearings are not held on all bills, and there is

a surprising lack of rules providing for advance notice and 
scheduling of hearings.40 A receut study indicates that in all but

| 10 states whether or not the hearings will be open to the public lj
   . ■ ■■■■■ - ■ —  -  ----------

43. Goldberg, T h e  S t a t i s t i c s  o ]  M a l a p p o r t i o n m e n t ,  72 Yale LJ. 90 (10G3).
44. Peck, C o m p a r a t i v e  N e g l i g e n c e  a n d  A u t o m o b i l e  L i a b i l i t y  I n s u r a n c e ,  53 

Mien. L. Rev. 689, 711-12 (1060). j’
45. Tjin motional News Serv. v. Associated Press, 243 U.S. 215, 281-87 

(1918) (Bn.ndei3, J., dissenting); Aero Spark Plug Co. v. B. G. Corp., 130 F.9d 
290, 290 (2d Cir. 1942) (Frank, J., concurring); Cheney Bros. v. Doris Silk i; 
Corp,. 35 F.2d 279 (2d Cir. 1929); Molitor v. Kaneland Community Unit 
Dist., 18 111. 2d 11, 40, 103 N.E.2d 89, 103 (1959) (Davis, J., dissenting); Ilci- 
mnnn v. Monmouth Consol. Water Co., 9 N.J. 134, S7 A.2d 325 (1952).

46. A m e r ic a n  S t a t e  LEcrsLATunEa 192, 117-18; M c K e a n , o p .  A t .  s u p r a  

note C S , nt 47.
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is a discretionary matter.4* Normally, the crucial decisions are 
made in executive sessions, from which the press and the public 
are excluded.48 The records of committee hearings are in notori­
ously bad shape,43 and the committee reports to the legislature 
are frequently summary and uninformative.60 As an institution' 
for informing the entire legislative body about the content of 
proposed legislation and the problems with which it deals, a 
legislative committee leaves much to be desired.

This assumes, however, that the purpose of legislative com­
mittees is one of investigation, accumulation and evaluation of 
data, and exploration of alternative solutions to various prob­
lems. Political scientists indicate, however, that hearings are 
seldom held for this purpose, and if this result does obtain, it is 
usually incidental to other purposes.51 Frequently committee 
hearings are held to provide an appearance of well-reasoned 
grounds to support action to which legislators are already com­
mitted.6'  If the matter under investigation is one about which 
there is a division of commitments, the result is likely to be the 
development of two fact pictures, each conforming to its ad­
herents’ views, rather than a complete and objective portrayal 
of the situation.53

47 . B ook  o f  t iie  S ta tes  1 0 0 3 -1 0 0 3 , n t 49.
43 . T r u m a n , T he  G ovf.rxm k .n t a i, P rocess 370 (1951).
4 9 . A m e r ic a n  S t a t e  L e g i s l a t u r e s  10:7.
50. For example, the R e-port oj ike Committee on Judiciary— Civil of the 

Washington Hpuse of Representatives on n bill, subsequently enacted, to 
waive Hie state’s immunity to suits in tort staled only:

We, n majority of your Committee on Judiciary —  Civil, to w h o m  wns 
referred House Rill No. 333, consenting to suits against state [sic] in 
tort action3, have bad the same under consideration, and we do respect­
fully report the same back to the House with the recommendation that 
it do pass.

' H o u s e  J o u r n a l  o f  t h e  S 7 t ii  L e g i s la t u r e  o r  t i i e  S t a t e  o f  W a s h in g to n  235 
(1931). The report of the Senate wns equally uncommunicative, usiug almost 
identical language. S e n a t e  J o u r n a l  o f  t h e  3 7 t h .L e g is la t u r e  o f  t h e  S t a t e  
o f  W a s h in g t o n  740 (1031). See also McKean, op. cit. supra note 35, at 47.

51. M c K e a n , op. cit. supra note 35, at 43; T r u m a n , op. cit. supra note 48, 
at 379; S t e in e r  &  G o v e , L e g is la t iv e  P o l i t i c s  in  I l l i n o i s  83 (1900); Huit, 
The Congressional Committee: A Case Study, 4S Am. P o l .  S c i .  R e v . 315, 305 
(1054). See also Cohen, Rearing on a Bill: Legislative Folklore, 37 M in n . L. 
R e v . SI, 37 (105.2); Cohen, Towards Realism in Legispntdence, 59 Y a l e  LJ. 
SSO, 802 (1050).

5 2 . S t e i n e r  & G o v e , op. cit. supra note 5 1 , at 83; T r u m a n ,  op. cit. supra 
note 4 8 , at S70; Cohen, Hearing on a Bill: Legislative Folklore,, 37 M in n .  L. 
R e v .  3 4 , 3 8  (1952); Cohen, Towards Realism in Legisprtidence, 59 Y a l f .  L.J. 
8 8 0 , 3 9 2  (1950).

53. See, e.g., Huit, supra note 51, at S5S, 354, 305.
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A very practical purpose served by the hearings is that of 
revealing the alignment of various interest groups on the subject, 
thus providing a gauge of their support or opposition to a bill.6* 
The cathartic value of committee hearings is obvious and may 
even assist the legislators in their role as mediators betweeu 
contending pressure groups. In short, while committee hearings 
may develop some information upon which a well-reasoned 
policy decision could be made, this is the exception rather than 
the rule.

Even if legislative committees were organized to conduct 
objective and scientific investigations of areas in which reform 
legislation is needed, they are ill-equipped to do so. As men­
tioned above, near to one-half of the committee chairmen are 
serving in either their first or second session of the legislature.65 
Committees frequently lack an adequate staff, nnd what they 
have has been chosen, not for professional competence in inves­
tigation of technical problems, but for their connections and 
political competence.6* Moreover, insofar as reform in tort law 
is concerned, the concentration of most legislative work in a 
few standing committees67 goes far to ensure tlial there will 
be no organized pool of talent to work on specialized problems. 
W hat legislative proposals are made concerning the reform of 
tort law will probably be referred to the already overworked 
judiciary committee, with its far-flung interests.

Finally, no empirical data would be available 'or a substan­
tial number of tort law subjects that a legislative committee 
might investigate. For other subjects the empirics' data is 
equally available to the courts as to legislative committees. For 
example, a field study probably could produce no valid and 
detailed conclusions concerning the effect of an abandonment 
of charitable immunity from tort liability on charitable dona­
tions or the level of charitable operations. The numerous un­
controlled variables affecting donations and charitable opera­
tions undermine the scientific approach. The same reasoning 
applies to the removal of charitable or governmental immunity 
from educational institutions. The crude fact that liability iusur-

51. Truman*, o/i. cit. supra note 48; Cohen, Hearing on u Bill: Lagislutivu 
Folklore, S7 M m .  L .  R e v .  S i ,  30 (195S ).

5 5 . See note 8 3  supra.
5 6 . A m e r ic a n *  S t a t u  L e g i s l a t u r e s  1 6 0 , 16-3; Cohen, supra note 5 1 , nt 

3 7 - 3 8  (1 9 5 2 ) .
57. A m e r ic a n  S t a t e  L e g is la t u r e s  96. See a lso  H ahcocic , op. cit. supra 

n o te  SO. a t  139 for a d iscussion  o f the usual sta n d in g  com m ittees , n o n e  of 
w hich  h as a  special re la tion sh ip  to tort law .
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ance permits the continued operation of charities and schools 
in nouiinmumty jurisdictions can be noted by courts as well as 
legislatures.53

To take another immunity rule as an example, one of the 
reasons advanced in support of the inter-spousal immunity rule 
is that abandonment would lead to a substantial number of 
fraudulent claims, where liability insurance would cover the 
claim. According to Professor McCurdy, insurers erally have 
no statistics showing the number or amount of inter-spousal 
automobile liability claims in states allowing such suits.55 That 
other comprehensive and reliable data would be available to 
legislative committees seems unlikely. Any legislative estima­
tion of the effect of a chauge of that immunity rule would prob­
ably have to rest, as it does with courts, upon a priori nssuinp- 
tions.

As Judge Magruder has asked,00 could a factual survey estab­
lish that in a particular state the rule recognizing a privilege for 
honest, but erroneous, statements concerning candidates for pub­
lic oflice hatl the clFect of driving honorable men from politics? 
Would a more detailed documentation of the effect of modern 
advertising campaigns on consumer purchasing habits and a 
more complete account of the dangerous potential of automo­
biles have provided a sounder basis for the New Jersey Supreme 
Court’s holding that when a manufacturer puts a new automo­
bile in the stream of trade and promotes its purchase, an im­
plied warranty of fitness accompanies it into the luimb of the 
ultimate purchaser?01

The suggestion is not that legislative committees could never 
uncover empirical data boring on a choice of or chauge in vari­
ous tort rules, nor that courts have made adequate use of the 
available data.0" Important empirical data relevant, to some tort 
problems might be available to legislative committees. Thus, a

fiS. See, e.g., President & Directors of Georgetown College v. Hughes, 230 
F.2d 810, 823 (D.C. Cir. 1912); Molitor v. Kuucland Community Unit Dist., 
IS 111. 2d 11,103 N.E. 2d S9 (1089).

CO. McCurdy, P e r s o n a l  I n j u r y  T e . r t s  B e t w e e n  S p o u s e s ,  1 Yiu,. L. Uf.v. 303, 
S3V (1959). Professor McCurdy does stnte, however, tlmt there nre indica­
tions that premium rates have increased in recent years in states that permit 
inter-spousal suits, but lie does not /cate exactly what those indications are-

CO. Magruder, J u d g i n g  i n  T o r t  l n w :  I n t u i t i o n  a n d  S c i e n c e ,  5 G'oi.gm. I- 
A i,ir .u . U c L ii. 3 1 , 3 1  (1 9 3 1 ) .

Cl. Hcnningsen v. Bloomfield Motors, Inc., 32 N.J. 353, 1G1 A.2d 09 
(19G0).

G2. See James, T o r t  L a w  i n  M i d s t r e a m :  I t s  C h a l l e n g e ,  t o  t h e  J i u l i d e l  P r e c ­

ess, 8  B o y f m o  I ,. R e v . 31m, 325-23 (1959).
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study of the causes of trichinosis, its spread, and methods of 
control might lead to a conclusion that a warranty of freedom 
from trichinae should accompany a sale of pork. But courts 
could make a better appraisal of the comparative abilities of the 
judiciary and the legislature to deal with a particular problem if 
consideration were given, on a selective basis, to the probabilities 
that relevant empirical data would be available to legislative 
committees bu t not to the judiciary.03

IV. LEGISLATIVE SERVICE AGENCIES

The handicaps under which state legislatures work have not 
gone unnoticed. At the present time all state legislature, M /s 
some kind of stall services, but the level nnd quality of these se. - 
ices vary greatly.01 Legislative reference services are available in 
47 states, although some of their functions are now being assumed 
by newer forms of service agencies 01 Valuable as their research 
services are to state legislatures, they are library-oriented00 and 
arc unlikely to turn up any information not available to judges 
who look beyond the traditional sources of legal information.

Bill drafting and law revision services are also available in 47 
states.01 Although these services are important, they are primarily 
confined to matters of form and style nnd utilize skills certainly 
possessed in cqunl measure by the judiciary. Only a few states 
provide for systematic revision of the substantive law; California, 
Louisiana, and North Carolina having followed New York's lead 
in this direction.08

The increasing use of legislative councils has been the most sig­
nificant. development in the reform of substantive law. Thirty- 
nine states now have established legislative councils,03 most of 
which arc super-interim committees of the legislature, formed on 
a bipartisan and bicameral basis, and assisted by a research staff. 
Some have broad statutory duties; some have been restricted by 
statute; and others have imposed their own restrictions.70 In IPGS,

03 . A n a ly sis  d em o n stra tin g  th e  d ifficu lties o f  u s in g  th e  scien tific  m ethod  
for c ith er  ju d ic ia l or  leg is la tiv e  ru le-m ak in g  is  con ta in ed  in Criver?, ScLiict), 
lle.3ir.rch, and the Law: IienlcW ''Ihymmmtcl J  un.ijmidence," 10 .f. L e g a l  
Kd. 102 (1057).

04 . Boo* of the States 1 0 6 2 -1 3 6 3 , a t 03.
05 . Id. a t  0 3 -0 4 .
00. Ameiiican State LwusLATCTEa 1-42-44.
07. H o o k  of the States 1 0 0 2 -1 0 6 3 , a t  04.
03. Id. « t  0 4 -0 5 .
00. I d .  a t  05.
70. A m  sat scan S tate  Lrr.i.sr.A'nntra 1 2 3-30 .
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budgets for legislative councils ranged from 29,500 to 350,000 dol­
lars. with a median budget between 84,000 and 00,000 dollars.71 
These variations suggest the fallacy of a generalized reliance on 
the existence of the legislative council as an adequate instrument 
for the reform of tort law. N t all councils have both the inclina- 
tion and resources for productive work in the area. New York, 
with its famous law revision commission, adopted three items of 
what might be called tort legislation in 195672 and two similar 
items in 195S,73 but apparently enacted no significant tort legisla­
tion in 1955,'74 1.957," 1959,70 1 9 00,77 or 1961.7S A similar situation 
apparently exists in Pennsylvania and Illinois.70 In each jurisdic- - 
tion the courts could and should examine the record of the legis- 
lative council, if one exists, tr, determine how active and how suc­
cessful the council has been in a particular field. In the course of 
doing so a court may find, as did the New York Court of Appeals, 
a council report gathering dust in legislative files that persua—  
sively supports a urt-made reform of tort law.80

Other legislativv services, such as interim legislative commit-- 
tees, have been provided in recent years. As a general proposition, 
k it Tim committees are less effective than legislative councils and 
ir ..re limited in duration and scope of activity. The choice of sub­
jects for investigation is determined by the interests of individual 
members; much effort is wasted in organization; and they lack the 
experienced staff that legislative councils may develop81 Again, a 
court considering its reform role should properly determine not 
merely the existence of interim committees, but whether they ever 
investigate and successfully suggest proposals for the reform of 
tort law.

Of course, with respect to all of these legislative service agen­
cies the same question should be asked that Avas asked concerning

71. L o o k  or t i i e  S t a t e s  10G2-10GS, at G5-0G.
72. Note, 28 N.Y.S.L. B u l l .  183-227 (1050).
73. Note, 30 N.Y.S.R. B u l l .  178-220 (1958).
71. Ascii, New York Legislative Season, 1 N.Y.L.l'. 221-31 (1955).
75. Note, 29 N.Y.S.L. B u l l .  198-211 (1957). •
7G. Note, SI N.Y.S.L. Lew.. 150-91 (1959).
77. Note, 25 A l b a n y  L. Lev. 318-61 (1961).
78. Note, 33 N.Y.S.B. B u l l. 218-28 (1981).
79. Pcdrick, On Civilizing the Law of Torts, G J. S o c ’y  B ud . T e a c h e r s  L.

2, 8 (1901).
80. Battalia v. Stale, 10 N.Y.2(l 237, 17G N.E.2d 729, 219 N.Y.S.2d 31

(i001) (relying upon a 1930 report of tiie Law Revision Commission that rec­
ommended changes in the earlier rule hy which there was no recovery for 
physical or mental injuries caused by negligently induced fright).

81. A m e r ic a n  S t a t e  L e g is l.v tu iie b  187-39.
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legislative committees: Is it probable that empirical data bearing 
on a particular area in which reform may be desirable exists in a 
form available to the sendee agencies but not available to the ju­
diciary? In this respect it might be noted that, according to politi­
cal scientists, the function of a legislative research staff is not to 
gather primary datt., but rather to collate and synthesize data 
already culled by administrative agencies and private organiza-

V. LOBBIES AND PRESSURE GROUPS

Political scientists unanimously assert that lobbies and pres­
sure groups play a tremendously important role in tbe legislative 
process. Professor Truman’s authoritative work on the govern­
mental process33 consists primarily of a study of pressure groups, 
their problems of organization, and their tactics of influence, In 
ids judgment, political interest groups are as clearly a part of gov­
ernment as the political parties or the branches established by the 
•''institution.84 One scholarly state legislator came to believe after 
two legislative sessions that outside group pressures accounted for 
‘.>0 percent of what was done.35 The authors of an Illinois study 
pnc!ikied that non-legislators sometimes exert more influence on 
legislative decisions than do members.85 Moreover, the amateur 
[ r.'islators, who make tip a considerable part of state legislatures, 

my find it difficult to identify the various pressure groups,87 a 
I d  that may well intensify the significance of these group ae- 
I • cities.
j The scope of pressure group and lobby activity is, of course, 
I >t confined to initiating legislation; of equal importance is their 
Iposition  to the passage of legislation deemed inimical to tne-v 
I -tcrests. Since bills that have no organized support may fail to 
I 155 even though unopposed,38 a pressure group or lobby can
| 52. I d . nt m
Ijl HU. Trc'MAN, o p .  cit. s u p r a  note -18.
*3 .He. I d . nt 502. According to Truman, the unorganized interests of society 
B  > piny a role in the governmental proce^i, setting the rules or nnrm3 of con- 
lict hy which the behavior of organized interest groups are judged. This 
I  lor. as well ns tiie overlapping of group memberships, serves ns a check 
I: .inst activities of organized groups. I d . at 512-16.

S5. McKka.v, o p .  cit. s u p r a  note 1)5, at 218. 
il SO. Stkincii & Gove, o p .  cit. s u p r a  note 51, at 8-2-57. Included iri tills pow-
■ bl group were the governor, the press, private lobbyists, and lobbyists for
■ dous governmental units.
\l ST. Gnrceau & Sullivan, A  P r e s s u r e .  G r o u p  a n d  t h e  P r e s s u r e d :  A  C a s t t  R c -

I  •*. ‘IS A m . P o l . Sec. Ut:v. 072 (1051).
jaj ,'S, See Tp.cman. o p .  cit. s u p r u  note 48, at 302-03.
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easily dispatch such legislation to oblivion. Raced with organized 
resistance on one side and no organized support on the other, the 
choice is obviou3 to any legislator whose approval is necessary to 
obtain release of the bill from committee, particularly where the 
local legislative rules permit secret votes.69

Of course, not all lobbies and pressure groups are equally ef­
fective. Groups with lobbying experience tend to be more success­
ful than ad hoc groups, partly because of their familiarity with 
tire legislative process.60 Moreover, effective action of a lobby or 
pressure group requires the cooperation of other lobbies and pres­
sure groups.01 In  short, legislative log-rolling techniques are also 
employed by lobby and pressure groups.

How does this knowledge of the legislative process apply to the 
problem of reform of tort law? I t  reveals tbe incredible naivete of 
much judicial language. For example, courts have frequently ex­
pressed the idea that any reform in the rule granting charitable . 
hospitals immunity from lort liability must be made by the leg­
islature.02 Yet the realities of the legislative process render the 
suggested means of reform as unworkable as the most visionary 
of utopian schemes. The fortuitous victims of negligence and mal­
practice of employees of charitable hospitals form no natural or 
integrated economic, social, or political group. Moreover, legisla­
tion oriented toward the consequences of future events will not 
satisfy their demands for redress of past negligence, and they will 
not move in an organized fashion along legislative avenues. Al­
ternatively, if an individual legislator should become interested in 
the matter, either through personal experience or the experience 
of some friend or relative, his proposals would face opposition 
from the organized and attentive lobbies of hospitals and insur­
ance compares. Moreover, removal of tbe immunity of hospitals 
might initiate similar action affecting other charities, such as 
some churches, that might therefore intervene in behalf of the

8!). In only 11 states are committees required to report oti all bills. Boos 
ov t i i e  States 1062-199:), at 60-51, Crucial committee decisions are usually 
made in executive sessions from which the public and press are excluded. See 
text accompjv ying note 43 s u p r a .  See also American State Legislatures
102.'

90. S t e o ?  :r ?; Govs, o p .  cit. s u p r a  note 51, at 4S.
91. T r u a i.'n ,  o p .  cit. s u p r a  note 48, at 803; Z e l l e r ,  P r e s s u r e  P o l i t i c s  in 

N e w  York 230 f'037). .
92. E . g . , Helton v. Sisters of Mercy, 351 S.W .2d 109 (Ark. .1901); Land- 

graver v. Emanuel Lutheran Charity Ihl., 203 Ore. 4SD, 280 P.2d 301 (1955); 
Knecht v. Saint M a r y ’s IIo3p., 392 Pa. 75, 140 A  .2d 80 (1958); Memorial 
Hosp. v. Oakes, 500 Va. SIS, 108 S.E.2d 883 (1959). B u t  c j . Semite v. Mis­
sionaries of La Salette Corp., 352 S.W .2d 03(5 (Mo. 1901).
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hospitals. I t  would indeed be an unusual legislator who, faced 
with an organized defense by a group with such immediate ap­
peal, would persist unaided in the battle to remove the immunity. 
Even if he organized a group to support the proposed legislation, 
that group would be an ad hoc organization unable to engage 
in the long run cooperative or log-rolling techniques so essential 
to effective legislative action.

Certainly th:3 is bu t one example of what has been commented 
on a number of times: There are np well organized and permanent 
lobbies which have a comprehensive interest in the reform of tort 
law.03 Within bar associations, lawyers representing insurance 
companies are balanced against those representing injured plain­
tiffs. The National Association of Compensation Claimant Attor­
neys (NACCA) might be considered a natural lobby group, but a 
review of the recent volumes of its journal fails to disclose any 
involvement in legislative reform. On tbe contrary, the reform 
emphasis is on case developments, with the courts viewed os the 
reform agency.0* If the NACCA should lobby vigorously for re­
form, it would undoubtedly suffer not only from a general distrust 
of lawyer-proposed legislation but also, turning a phrase that had 
political significance, from a profound distrust of the "den. Unit 
what is good for the plaintiffs’ bar is necessarily good for the law 
of torts.

What has been said thus far should not suggest Hu t there arc 
no organized pressure groups or lobbies with interests in various 
problems of tort law. The insurance lobby has been mentioned. 
Newspapers, radio, television, and other news media have an ob­
vious interest in the law of defamation. The public lobby, con­
sisting of representatives of state agencies, municipal and county

93. E.g., Green, The Thrust of Tort Law: Part I I  Judicial Lew Making, 61
Va. Ii. R e v . 115, 117-18 (1062); James, Tart Line in Mids'-cnn: Its Chal­

lenge to the Judicial Process, 8  B u f f a l o  L . R e v . 8 1 5 , 334 (1959). Bee also M c -  
K k a n ,  P r e s s u r e  o n  TiiF, LEGISLATURE o f  N e w  J e r s e y  8 2 -9 5  (1038), for a  l is t  o f  
101 in terest groups w ork ing  in  the s ta le  leg isla ture, non e of w bioh w ou ld  h a v e  a  
general in terest, if  in d eed  a n y  in terest, in reform  o f  tort law .

91. See the following editorials h y  the Journal's Editor-irvCiucf, Thomas 
Lambert: Goals and flc.itdblonks in Torts, 28 N A C C A  L.J. 27 (1962); Views 
and \ istus in. Torts, 20-27 N A C C A  L.J. 27 (1961); The Common Law: Stead­
iest and Changing, 25 N A C C A  L.J. 25 (I960); Touchstones of fort Liability,
24 NACCA L.J. 25 (1959); Landmarks and A’ciu IJircdions, 23 NACCA L.J.
25 (1959). Sec also two articles hy Dean Pound opposing the establishment 
o i an automobile accident commission and arguing in favor of judicial treat­
ment of problems of accident loss distribution. Pound, The Proposal of an 
Automobile Accident Commission, 25 NACCA L.J. 415 (I960); Pound, Judi­
cial Trial or Administrative Investigation?, 24 N A C C A  L.J. 299 (1959).
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governments, and other public bodies, is interested iu proposals 
to use their funds to finance a waiver of immunity. A proposal re­
lating to punitive damages generally can be expected to produce 
an ii iiisual alliance of the lobbies for organized labor, communi­
cation media, and insurance companies. Occasionally the organ­
ized interest groups or lobbies may support legislative proposals; 
but having accommodated themselves to the existing state of af­
fairs, they probably will seek to preserve the status quo by resist­
ing reform.

The record of adoptions of Model and Uniform acts confirms 
what has been said about tbe role of pressure groups and lobbies 
in the legislative process. For example, in 1*4 years the Uniform 
Photographic Copies as Evidence Act has been enacted in a total 
of 35 jurisdictions,03 whereas in a considerably longer period the 
Uniform Joint Tortfeasors Act has been adopted in only eight jur­
isdictions.00 Certainly this disparity cannot be explained solely in 
terms of draftsmanship or breadth of appeal. The explanation of 
the difference in reception seems to lie in the existence of organized 
lobbies for insurance companies, banks, and other businesses that 
actively sought enactment of the former act for business con­
venience, and the absence of any organized lobby supporting the 
latter act. Similar lack of interest has been demonstrated for 
other uniform huvs touching on torts,07 while other narrow and 
technical uniform nets have achieved a much higher level of adop­
tions03 Indeed, tho fact that only four of the 114 uniform and 
model acts approved by tho Commissioners on Uniform Laws are

OS. 9A U J j.A. 158 (Supp. 106ii).
GO. 9 If.L.A. 97 (Supp. 190-3). There were some objections to the adoption 

of § 5 of the net tc cause it was thought to open the way to collusion by an 
injured plaintiff nnd one of several defendants. See the Commissioner’s note to 
§ ‘V of the 1955 Uniform Contribution A mong Tortfeasors Act, 9 UJLA. 118 
(Supp. 1911?). But correction of this defect has not accelerated its adoption. 
See note 97 i n f r a .

97. The Uniform Single Publicution Act, approved in 1953, has had but 
eight adoptions, 0C U.L.A. 90 (Supp. 1903); the Uniform Contribution Amoug 
Tortfeasors Act, approved 1055, has had but two adoptions, 9 U.L.A. 107 
(Supp. 1902); and the Model Nuclear Facilities Act, approved iti 1901, has 
bad no adoptions, OB U.L.A. 5 (Supp. 1902).

9S. The Uniform Trust Receipts Act, approved in 1993, lias lmd 3!) adop­
tions, 0C U.L.A. 113 (Simp. 1902); the Uniform C o m m o n  Trust Fund Act, ap­
proved in 1938, lias had 30 adoptions, 9 U.LA. 95 (Supp. 1952); the Uniform 
Simultaneous Death Act, approved in 1910, has had 18 adoptions, DC U.L.A. 
87 (Supp. 1902); the Uniform Gifts to Minors Act, approved in 195G, has had 
•IS adoptions, 9B U.L.A. 39 (Supp. 1902); and the Uniform Act for Simplifi­
cation of Fiduciary Security Transfers, approved in 1958, ha3 had SB adop­
tions, DC U.L.A. 7i (Supp. 1902).
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concerned with torts, is itself of some significance in evaluating 
the legislative and judicial avenues of reform. I t  also corroborates 
the fact that lobbies und pressure groups are effective in arrogat­
ing tbe attention of legislative service agencies to their particular 
fields of interest.00 In short, torts more than many other areas of 
private law is neglected in the legislative process and therefore 
may more appropriately be considered an area for judicial reform.

VI. THE POSSIBLE CONFLICT WITH 
THE LEGISLATURE

In considering the propriety of revising or overruling some 
principle of tort law, should a court give any effect to the factors 
mentioned in this summary of legislative realities? Would doing 
so smack too much of the practical political considerations that 
should be confined to other areas of the governmental process? To 
put it another way, lest they overplay their creative role, should 
the judges of the highest court of a state feign ignorance of what 
any intelligent person can discover about the legislative process 
within their stale? Or should they, summoning their courage, take 
note that while the Emperor does have dollies, some of which 
may be beautiful indeed, there are others which are tattered and 
full of holes?

One of the arguments that might be made against this realistic 
approach to problems of government is that it conflicts with our 
democratic fi.ich. In a society dedicated to representative govern­
ment there is legitimate concern about judicial methods of policy- 
making. After all, even if elected, judges are not chosen for their 
abilities to represent or respond to public pressures.

They are, however, men trained hy their profession to exercise 
self restraint. They arc certainly capable of distinguishing be- 
tween the problems that would arise if they acted in conflict with 
legislative pronouncements and the problems of action in an area 
in which 1 1 0  such conflict exists. The judge who makes that dis­
tinction is as responsive to the clectoiute ns the legislature which 
enacted the statute. Indeed, to argue that judicial creativity 
properly confined to areas where no conflict with representational 
deternrnetions exists is contrary to our democratic traditions is 
to nrgue that one of those traditions is itself in conflict with the 
others. Quite clearly, the common law today is not what it was at

Ol). C f .  Kornocluiu, A  U n i v e r s i t y  S e r v i c e  t o  L e g i s l a t i o n :  C o l u m b i a ' s  L e g i s ­

l a t i v e  D r a f t i n g  R e s e a r c h  F u n d ,  If! La. L. Rev. OSS, 63S (I05G). commenting 
cm tin? fund’s inability to accommodate all those requesting aid in drafting 
proposed legislation.



the founding of this nation, and the ability of judges to change 
and adapt it to different circumstances has been one of the great­
est achievements of our judicial system.100

Where a court makes what appears to be a needed adjustment 
in an area in. which the legislature has failed to act, that adjust­
ment is not, of course, irreversible. If the judicial reform has pro­
voked sufficient opposition, it is subject to legislative revision or 
repudiation.101 The same is true when a court deals with an am­
biguous statute, sucb as one waiving the sovereign immunity of a 
state without mentioning the derived immunity of municipali­
ties.*03

Of course, the. forces that will produce a legislative response to 
judicial action will he similar to those that produce other legisla­
tion. A response is not likely if the judicial reform has not affected 
the interests of organized pressure groups and lobbies. In  other 
words, it will not come because legislators spend their spare time 
reading advance sheets to check on how well the court is perform­
ing its work.103 When the judicial reform Is challenged ’.lie lobbies 
and pressure groups will, fortunately, bear a burden absent in the 
usual legislative situation — that of persuading legislators to 
overturn or modify the determination of a respected body of im­
partial men. Such a catalytic function of the judiciary, producing 
legislative consideration of society’s needs on matters that no in­
terested group would otherwise question, might well he categor­
ized as an implementation of representative government. I t  cer­
tainly is not opposed to it.

The courts are not unaware of these pragmatic considerations. 
In Wong Yang Swig v. McGrathXOi the Supreme Court of the 
United States considered the question of whether deportation pro­
ceedings of the Immigration Service were subject to certain pro­
visions of the Administrative Procedure Act; I hose provisions re­
quired separation of prosecuting functions from adjudicating 
functions. The Court held that the Service was subject to the pro­
visions, say ing .10A

100. See note.* 2 !x 12 s u p r a .

101. See Molytr. v. City of Milwaukee, 17 Wis. 2<J 20, 115 N.W. 2d 018 
(1002), for a case in which a court specifically notes the possibility of correc­
tive legislative action.

102. See Comment, A b ( i l i l l ' < n  o f  S o v e r e i g n  I m m u n i t y  i n  W a s h i n g t o n ,  30 
W a s h . L. R u v . 3 1 2 , 3 2 0 -2 7  ( I t lP i ) .

103. C j .  Knccht v. Saint Mary’s Hosp., S92 Pa. 75, 110 A.Cd 30 (iO.iS) 
(Musmanno, J., dissenting).

101. 380 U.S. 3.7 (1950).
105. I d .  at 47.
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REFORM OF TORT LAW

Th?. agencies, unlike tiie aliens, have ready and persuasive access tu th 
legislative ear and if error is made by including them, relief from Con­
gress is a simple matter.

More directly related, in this respect, to the problem of reform 
of tort law is the recent decision of the Supreme Court of Wiscon­
sin, TIolytz v. City of Milwaukee.106 In  that case the court abro­
gated the doctrine of sovereign immunity as it applied to all pub­
lic bodies within the state, noting that if the legislature deemed 
it better public policy, it was free to reinstut' the immunity. Also 
noted by the court were the possibilities that :he legislature might 
impose ceilings upon liability or establish, administrative require­
ments preliminary to commencement of suit.

Of even more interest is the recent decision of the Minnesota 
Supreme Court in Spanel v. Mounds View School Dist.101 Jn the 
Spanel case the court aboiisbed sovereign immunity as a defense 
to the tort liability of school districts, municipal corporations, and 
other subdivisions of government. Utilizing the technique of pros­
pective overruling, the court announced that it would apply the 
new rule after the next session of the Minnesota Legislature ad­
journed, subject to any statutes that might, then regulate the 
prosecution of the claims. Not only did the Minnesota court give 
the legislature an opportunity to pass upon the question; it also 
suggested a number of procedural and substantive matters that 
should be dealt with in such a statute.

Cn response to Svanel, the Minnesota Legislature restored all 
sovereign inununity for the remainder of 1903. Thereafter the im­
munity of school and drainage districts is specifically retained an­
other four years, while the immunity of municipalities is, with cer­
tain exceptions, removed. These exceptions may be waived if the 
municipality obtains liability insurance, but in no other case will 
the municipality be liable beyond the monetary limits imposed 
by the statute.™

The realistic and ingenious approach io the relationship be­
tween the judiciary and the legislature adopted in Spanel was, 
perhaps, suggested by recent experiences in other jurisdictions in 
which the courts have overruled immunity doctrines. In Molitor 
v. Kancland Community Unit Dist.,101 the Illinois Supreme Court 
abiuuloned the position that school districts enjoy an immunity 
from tort liability, implying that the whole doctrine of sovereign.



288 MINNESOTA LAV/ REVIEW  [Vol. 43:265

immunity had been abrogated. In the legislative session that fol­
lowed this decision, four bills were enacted conferring immunity 
from tort liability on various governmental subdivisions110 and 
one bill111 was enacted restoring the immunity of school districts 
from liability in excess of 10,000 dollars on each separate cause of 
action.

A similar experience occurred in New Jersey following the deci­
sion in C oilerpy v. Newark Eye and Ear Infirmary.11'- In Collopy 
the New Jersey Supreme Court overruled the principle that a 
charitable corporation was immune from liability for the torts of 
its employees. The legislature responded by establishing a general 
charitable immunity from liability for what would otherwise be 
torts to beneficiaries, but permitting recovery, in tort actions in­
volving not more than 10,000 dollars, from a nonprofit corpora­
tion organized exclusively for hospital purposes.113

More recently, the California Supreme Court discarded the 
rule of governmental immunity from tort liability.111 The legisla­
tive response was the adoption of a statute115 re-enacting the doc­
trine c 1 sovereign immunity as it had previously existed, such im-

110. III. R e v . S t a t .  ch. 105, §§ 12.1-1, '191 (1901) (park distri' Il k  
R e v . S t a t .  ch. 34, § 801.1 (1901) (counties); III. R e v . S t a t .  ch. 57% § Vi 
(1901) (forest present- districts); III. R e v . S t a t .  ch. 105, § 333.2a (1901) (Chi­
cago Park District).

111. III. R ev. S t a t .  ch. 122, §§ 821-31 (1901).
112. 27 N.J. 29,141 A  »d 270 (1958).
113. N.J. S t a t .  A nn\ §§ 2A:53A-7 to -11 (Supp. 1002).
114. Muskopf v. Corning IIosp. Dist., 55 Cat. 2d 211, 359 I’.2d 457, 11 

Cal. Rep. 89 (1901).
115 . C a l .  C i v .  C o d e  § 2 2 .3 . F o r  a  d iscussion  o f  th e  prob lem s raised hy th is  

seq u en ce  o f ev en ts , see Van A lstyrie, Goven nmtcd Tort Liability: A Public 
Policy Prospectus, 10 U.C.L.A.L. R e v . 4G3 (19 0 3 ).

Editors Note: The California legislature recently enacted a statute 
that, with certain exceptions, abolishes sovereign immunity. Cnl. Sess. 
Laws 1903, ch. 1031. Under the new statute, ft public entity is liable 
for the injurious nets or omissions of its employees “if the net or omis­
sion would, apart from this section, have given rise to a. cause of ac­
tion against that employee or his personal representative.” Cal. Sess. 
Laws 1963, ch. 1031, § 815.2(a). A  public employee i.s ILble for his in­
jurious acts or omissions to the same extent that he would he liable as 
a private person. Cal. Sess. Laws 1903, ch. 1831, § 820(a). This liability 
is qualified, however, by several provisions, the broadest of which 
exempts a public employee, and hence liis cmp'oyer, from liability for 
an injury that “was the result of the exercise of the discretion vested 
in him, whether or not such discretion be abused.” Cal, Sess. Laws 1903, 
ch. 1081, § 820.2. This provision seems to encompass the subsequent, 
move specific exemptions. Cal. Sess. Laws 1003, ch. 1081, §§ 820.2-32l.S. 
T w o  final sections grant immunity from liability for funds stolen from
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a non-negligent public employee and for negligent or eveu intentional 
misrepresentations, if tbe employee was not guilty “of actual fraud, 
corruption or actual malice.” Cid. Sess. laws 1063, ch. 1081, §§ 622, 
S22.2.
110. The Michigan Supreme Court has experienced a period of rather 

spasmodic interpretation of local sovereign immunity provisions. In 'Williams 
v. City of Detroit, 30-1 Mich. 231, 111 N.VY.2d 1 (1061), au equally divided 
court affirmed, on the basis of sovereign immunity, the lower court's dismissal 
of a tort claim against the defendant municipality. A  majority agreed, how­
ever, that the doctrine ns applied to municipalities should be prospectively 
overruled. Four, justices, hea led by Mr. Justice F.dwards, felt that the pros­
pective overruling should have applied to the instant case. I d .  at 267-08, 111 
NAV.Cd at 28-20. Mr. Justice Flack wrote a separate opinion in which he 
agreed that the lower court's judgment should be affirmed, but concluded that 
municipal corporations should not have the protection of sovereign immunity 
in the future. I d . at 2S7, 111 N . W .2d at 18. Three justices, headed by Mr. Jus­
tice Carr, refused to acquiesce in the overruling of the doctrine of sovereign 
immunity. I d . at 219, 111 N.W.2d at 0.

Any hopes that the court would abrogate sovereign immunity for all pur­
poses were quashed by the decisions in McDowell v. State Highway Cornui’r, 
3G5 Mich. 263, 112 N.W.2d 191 11961), in which the court retained the im­
munity of the State nnd its departments, and Sayers v. School Dist., 806 
Mich. 217, 114 N.W.2d 191 (190.:), and Stevens v. City of St. Clair Shores, 
386 Mich. 311, 115 N . W  .2d C9 (1962), two cases in which the court refused 
to remove the immunity of school districts. These last three decisions indicate 
a retreat from the court’s position in W i l l i a m s ,  where the court apparently 
took positive action in an area of legislative inactivity.

117. III. Rev. S t a t .  ch. 122, § S.l (1961).
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munity to expire on the ninety-first day after the regular legisla­
tive session of 1963. Provision was also made for maintenance of 
suits on claims that otherwise would have arisen in the interim. 
In short, the legislate gave itself two yeurs to study the problem 
and make provisions tor tort suits against the state and its subor­
dinate constituents.110

The experiences in Illinois, New Jersey, and California might 
be interpreted as rebuffs to reform-minded courts. The rules an­
nounced by the courts were not allowed to stand, and the im­
munities they had overruled were partially reinstated. Yet the Il­
linois Supreme Court certainly did not consider the legislative 
action as a rebuff; instead it adhered to its position in an opinion 
filed on rehearing after the legislature had acted, and it was on 
sound ground iu doing so. The statement of policy of the new 
Illinois act,117 relating to the tore liability of school districts and 
nonprofit private schools, refers to “excessive” diversion of school 
funds but recognizes that there “should be a reasonable distribu­
tion among the members of the public a t large of the burden of 
individual loss from injuries incurred ns a result of negligence in



M INNESOTA LAW  REVIEW  [Vol. 4S

the conduct of school district affairs . . . .” During the same leg­
islative session another bill113 was adopted increasing the tort jur­
isdiction oi the Illinois Court of Claims from 7,500 to 25,000 dol­
lars. Similarly, the immunity reinstated in New Jersey was not as 
complete as that previously recognized. The final result in Cal­
ifornia remains to be seen. But in each of the three states the judi­
ciary clearly succeeded in serving as a catalyst, activating the leg­
islature with respect to problems that otherwise would have been 
ignored. And in none of them has the court taken a position de­
fiant of an expressed legislative determination.

I t  has been argued, however, that legislative inaction consti­
tutes a  tacit approval of the status quo. According to this view, 
judicial creativity in an area in which the legislature has not acted 
would amount to defiance of the legislature. The argument is well 
represented in a statement of the Oregon Supreme Court on the 
doctrine of charitable immunity:110

Over the years the legislature has taken no notion to overturn the doc­
trine. By its silence, we may well inler its approval. But, however that 
inay be, there was no occasion for it to act specifically il it was satis­
fied with the rule. The doctrine had become tbe firmly established law 
of this stale; a part of the general public policy of tbe state relating to 
charitable institutions, nnd as established by the legislature.

The legislature had the right to assume that the rule would not he 
changed unl.ss it itself acted.
Obviously this statement is a fine example of what Llewellyn 

called the “formal style,’*120 but the most striking thing about it is 
the way in which it ignores the legislative realities. As the Oregon 
court sees it, the legislature is really an assembly of philosopher 
king3, gathered to consider the problems of the republic and to 
settle matters dispassionately, for the good of society. I t  does, in

118. III. R e v . S t a t .  ch. 37, § 439.8(D) (1981).
119. Landgraver v. Emanuel Lutheran Charity Bd., 203 Ore. 489, 493-94, 

2S0 l\2d 301, 803 (1955); cf. Memorial Hosp., Inc. v. Oakes, 200 Va. 678, 889, 
103 S.E.ed 388, 896 (1059).

Editors Note: Subsequent to the completion of this Article, the Ore­
gon Supreme Court, in Ilungerford v. Portland Sanitarium &  Benevo­
lent Asa’n, OS1*- P.2d 1009 (Ore. 1963), rejected its previous approval 
of the charitable immunity doctrine, reasoning that ‘‘it is neither real­
istic nor consistent with the common-law tradition to wait upon the 
legislature to correct an outmoded rule of case law. . . . The fact that 
r. rule hits been followed for fifty years is not a convincing reason why 
it must be followed for another fifty years if the reasons for the rule 
have ceased to exist." I d . nt 1011.
120. Li£wm.y»‘, T h e  C o m m o n  L a w  T r adition— D e c i d i n g  A i t e a u  

38-10 (1960).
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fac'c, comb through old decisions of the court to see which, if a n y ,  
are getting out of adjustment with current values. Legislators will 
do this even though much of their time and attention in the short 
and hectic legislative sessions is taken by representatives of pres­
sure groups and lobbies. Moreover, though most of them have had 
no legal training, they are able to understand, evaluate, and select 
for revision or repeal those judicially developed principles that are 
no longer productive of justice. And they can do this even though 
the rules and their various exceptious are stated, frequently with­
out indicia of doubt, in the complicated, technical jargon of a 
learned profession.

In  reality, there is no basis for this inference of legislative ap­
proval of the existing tort rules, and not all courts draw such an 
inference.1-1 For example, the Michigan court refused to find in 
legislative inactivity following decisious under a wrongful death 
statute an approval of the judicial interpretations.122 In the view 
of the Michigan court, “a legislature legislates by legislating, not 
by doing nothing, not by keeping silent.”123 Or, as Professor Hart 
has pointed out, the Constitution of the United States and each 
of the state constitutions prescribe the ways in which bills shall 
become law, and failing to enact a bill is not one of them.124 In­
deed, it is just as reasonable for the legislature to assume that if a 
judicially developed rule is unjust the courts will overrule it. And 
as Justice Black of the Supreme Court of Michigan demonstrated, 
this equally permissible inference has in fact been used by lobby­
ists in opposing changes in th* law of torts.125

Where reform bills have been defeated in a legislature, there 
may be more reason to infer legislative approval of the status quo. 
Some courts have drawn this inference12’1 but others have refused

121. E . g . , Hcmundez v. County of Yur:u, 91 Ariz. 3 5 , 359 l’.Gd 271
(1962).

122. W y ck o  v . G  nod the, 831 Midi. S S I, 105 N .\Y \2 d  113 (1960); cj. Gir- 
ouarc! v. United States, 3 2 8  U.S. 61, 09-70 (1910); Park v. Employment Se­
curity Comni’n, 355 Mich. 103, 91 N A Y  .2d -107 (1959).

123. Wycko v. Gnodtke, SOI Mich. 331, 338, 105 N . W .9(1 118, 121-22 
(1900).

121. Hurt, C o m m e n t  o n  C o u r t s  n n d  L a w  M a k i n g ,  in L ep -a l I n s t i t u t i o n s  
T o d a y  a n d  T o m o k h o w  -10, 111 (1939).

125. W.lliiinis v. City of Detroit, 364 Mich. 231, 273, 111 N.W.2d 1, 11
(1961) (opinion of 331ack, <T.).

126. See Martino v. Grace-New Haven Community lIo3p., 116 Conn. 735, 
148 A .93.259 (1959); Schulte v. Missionaries of Lu Salettc Corp., 352 S.W.2d 
030 (Mo. 1901).
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to do so.127 Once again the legislative realities indicate that the 
inference may be incorrect either as to the existence of a formu­
lated legislative judgment or as to the reasons why the legislation 
failed to pass. Professor Hart’s observation is again in point even 
if the inference might correctly be drawn as a matter of fact. Like­
wise, one might infer from limited reforms in a particular area of 
tort law that the legislature had determined that no further 
changes should be made in the doctrine involved. Yet a t least 
three courts have refused to draw such an inference within recent 
years.123

Of course, in some areas, legislatures may have substituted 
comprehensive statutory schemes for common-law tort principles. -• 
For example, the field of labor law was formerly governed by ju­
dicially developed tort principles.120 Presently, federal statutes so’ * 
dominate the area that continued judicial creativity would be in­
appropriate. The inappropriateness is currently stated in the doc­
trine of federal pre-emption,120 although that doctrine does not 
apply to all torts which occur in a labor context.131 Even without 
the constitutional basis for the pre-emption doctrine, courts 
should refuse to play a creative role. In labor m attes there is no 
lack of pressure groups or lobbies to initiate action; nor is there in­
difference on the legislative scene. Legislative policy-making is 
preferable in such a context, and judicial policy-making by state 
courts is inappropriate.

Excepting these areas where legislation has established a com­
prehensive scheme, and the specific situations in which the legis­
lature has in fact spoken, recognition of the judiciary’s reform 
function with respect to the law of torts involves no actual con­
flict with t'.'O legislature. Arguments to the contrary are based on 
an nrtificial view of the legislative process or a rigid and doc­
trinaire view of the common law. Indeed, as has been pointed out,

127. Coilopy v. Newark Eye & Ear Infirmary, 27 N..T. 20, i ll A .24 270 
(1058); Battalia v. State, 10 N.Y.t ' 287, 17(1 N.E.2d 720. 210 N.Y.S.Od 31 
(1001); Ilolytz v. City of Milwaukee, 17 Wis. 2d 20, Ilf. N . W  .2d (118 (1062); 
c/. Wong Yang Sung v. McGrath, 8110 U.S. .'1.0, 47-18 (1050).

12S. Muskopf v. Corning Hosp. Hist., 55 Cal. 2d 211, 350 l’.2d 157, I!
Cid. Itep. SO (1061); Molitor v. Kunelnml Community Unit Dist., 18 III. 5.1
11. 103 N.E.2d OD (1050); Spanel v. Mounds View School Dist., 1 IS N.\V\2(I 
705 (Miiui. 10B2).

120, Sea 4 Itea'.vru.\u:.\T, T outs §3 775-816 (1039).
130. Gnnier v. Teamsters Union, 316 U.S. 4S5 (1053).
131. U A W  v. Russell, 858 U.S. 004 (190S); International Ass’n oi Machin­

ists v. Gonzales, 356 U.S. 017 (1058); United Constr. Workers v. Laburnum 
Constr. Corp., 817 U.S. 650 (1054).
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judicial activity may well complement the representational sys­
tem of government, apprising the legislature of matters that 
would otherwise he ignored in the turmoil of the legislative proc­
ess.

VII. OTHER RESTRAINTS ON ACTIVE 
AND OPEN JUDICIAL REFORM

The absence of conflict with either the legislature or the con­
cept of representative government does not of itself require .an ac­
tive nnd openly creative reform role for the judiciary. The poten­
tial gains must be weighed against the benefits to be lost and the 
new burdens imposed.

Probably the greatest clanger of an active and openly creative 
reform role for the judiciary is that it might produce or even fa­
cilitate a legislative counterattack by the lobbies and pressure 
groups that favor the status quo. There is little reason to believe 
that they will not combat both judicial nnd legislative change 
with equal vigor. The same factors that lend- to legislative inac­
tivity will result in the absence cf countervailing pressure groups 
protecting the judicial reform.

I? revision is made demonstrably as a function of policy-mak­
ing, it probably will be easier for lobbies ami pressure groups to 
convince legislators that they are as competent as judges to make 
sucli decisions. And a rigid statutory solution established by the 
lobbyists may easily prove to be more of an inhibition to future 
adjustments than adherence to traditional methods of dealing 
with precedent. By Professor Llewellyn’s count, there are 04 tra­
ditional and impeccable techniques for dealing with precedent.139 
I've a if one were inclined to doubt the separate identity of some 
of the listed techniques, one cannot but be impressed by his ac­
count of the freedom and mobility which courts have developed 
within traditional limits and accordingly hold fears that this 
mobility might he lost under a statutory scheme.

Mr. Justice Cardoxo recognized the potential of these Icch- 
niques for accomplishing reform and the inhibiting influence that 
legislation might exert:

Time wns when the remedial agencies, though inadequate, were at Ion;'. 
in our own hands. Fiction and equity were tools which we could apply 
nnd bullion for ourselves. The artifice was clumsy, hut the clumsiness 
was in some measure atoned for hy the skill of the artificer. Legisla­
tion, supplanting fiction and equity, hn.i multiplied a thousand fold the 
power and capacity of the tool, but it has taken the use out of our own 
hands and put it in the hands of others.131

l i f t

m
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His opinion in. MucPlierson v. Luirlc Motor (7o.131 is some meas­
ure of his ability to accomplish a major reform while insisting 
throughout an avowedly uncreative opinion that the result was 
dictated by a principle drawn from earlier oases, a good number 
of which were in a very practical way overruled. If Justice Cur- 
clozo had expressly stated a judicial responsibility for active and 
creative reform and then announced as the latest policy judg- 
ment the rule of manufacturers’ liability for negligently made 
products, manufacturers’ associations might have successfully ..■... 
sponsored au undesirable legislative response.

The danger of statutory intrusions depriving courts of the flex- 
ibility they possess in its absence can be overstated. As Gray 
pointed out several times in his classic work,185 quoting Bishop 
Hoadly, judges make the final determination of the meaning of a- 
statute. They may exercise this power more than once, by chang­
ing an earlier court’s interpretation of the statutory language.135 
For present purposes, a perverse exercise of this power may be 
found in the treatment that a number of state courts have given 
constitutional nnd statutory .provisions authorizing suits against 
the state.137 A much more severe test of a court’s ability to inter­
pret a statute without invoking legislative retaliation — perhaps 
the most severe test — can be found in those cases in which courts 
issued an injunction in a labor dispute on the basis of the pre­
amble of a statute designed to prevent Hie issuance of such in­
junctions.138 The presence of opposing pressure groups, however, 
may have made the ventuie less risky than an equally cavalier 
treatment of legislation that had strong supporters and no oppon­
ents.

Certainly, the judicial tendency to construe statutes strictly 
rather than analogize from their provisions has heen demon­
strated more than adequately.130 On the other hand, a court may

134. 217 N.Y. 3S2, 111 N.E. 1050 (1910).
135 . G u a y ,  T h f, N a t u r e  a .so  S o u r c e s  o k  t i i k  L a w  102, 125 , 1 71-72  (2n 

cd . 1021).
136. E.g., Park v. Employment Security Comm., 355 Mich. 103, 04 

N.W.Sd 407 (1959); Windu3t v. Department of Labor & Iudus., 52 Wadi. 2d 
33, 323  P.2d 241 (1953).

187. See Leflar & Kantrowitn, Tort Luibilitj/ o f the State.*, 29 N.Y.UL.
IIf.v. 1303, 1365 (1964).

13S. Roth v. I/O cal 1460, llelvil Clerk? Union, 210 Ind. 303, 21 N.E-2d 
280 (1939), rev’d  on. other grounds, <M8 Lid. 275, 31 N.E.Gd 9S6 (1941); Gaz- 
znm v. Building Serv. Employees, I'D Wash. 2d 488, 18S P.2d 97 (1947); cj.
Lnuf v. Sliinr.er & Co., 303 U.S. 823 (1938).

139. S ee  L audi3, Statutes and the Sources of Law, in H a r v a r d  Lkoai* E s-  
HAY8 213 (1934).
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Ii.izb a. statute as tiie base for a creative venture; for example the 
Baited States Supreme Court recently announced that the Eed- 
Bal Employers Liability Act created only a framework within 
Baick the courts were left to evolve, much in the manner of the 
Bimcou law, a system of principles to compensate injured em- 
Boyees consistent with the changing realities of the railroad 
Idustry.140 In short, courts can remain creative even while work- 
I g  within a statutory scheme,
1 Assuming that courts can and do withstand the counterattack 
l i  their reforms, they face problems within their own walls. 
Raving acknowledged their creative role, they should expect a re- 
lionse from those with an interest in producing change. The or- 
lanized interests tha t function as legislative lobbies might well 
lacleitake experimental litigation to produce changes consistent 
lith  their objectives. If the appellate court might play its crea- 
livc role in any case coming before it, interest groups may well 
loncliule that they cannot ignore pending cases involving princi­
ples of law important to them. At the present time such groups 
feo participate as amici in significant cases, but only where the 
lignificnnci: of the case appears from the lack of controlling prec'- 
[ierit or the convergence of conflicting precedents in the context of 
I lie pending case. Unless the course develop Mime signaling device, 
Inch as setting the case for rc-argument and inviting amicus 
briefs, they can expect an increase in the applications to partici­
pate ns amicus. Even with the use of such a device, as case re­
ports indicate,141 courts will receive what they might consider the 
nixed blessing of numerous briefs and oral arguments. While the 

natter rcits within their control, it is unlikely that courts would 
want to refuse such assistance in the new role they have openly 
assumed.

Ti the courts undertake a creative role, they can expect pres- 
Luire for changes in the rules of evidence. Much of the evidence 
that is inadmissible as irrelevant under existing rules might be 
relevant to the consideration of a change in the rules. Tiie size of 
records might increase significantly, as those using the litigation 
process experimentally attempt to build the proper record, with 
data drawn from other disciplines and professions, for the policy

110. K e n m n  v. American Drcdginj; Co., 355 U.S. 42(1, 437 (’063).
111. For example, in Williann v. City of Detroit, 3(11 Mich. 231, 111 

N.W .2d 1 (lJfil) the court received seven amicus curiae briefs, and ?u Spanel 
v. Mounds View School Dist., 1 IS N.W. 2d 7.05 (Mian. 19G.2) ten amid 

curiae participated.
;

:
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decision they will urge upon the court.112 To a certain extent, the 
problem can be avoided by liberal use of the technique of judi­
cial notice. Not all relevant information and analysis, however, 
appear in available printed form. Again, the problem is within the 
control of the court, but the pressure to receive all volunteered 
information relevant to the policy decision will be difficult for a 
non-investigatory body to withstand.

Another facet of the total problem presented by a creative ju­
dicial role i3 that of dealing with ex parte communications. If the 
function of the judiciary is to ensure the correct application of the 
appropriate rules of law to the facts o f  a case, improper com­
munications concerning these facts may be quite easily prohib­
ited. If the courts affirmatively assume a policy-making role, how­
ever, what is the status o f  non-record communications made by a 
nonparty and not directed to the facts of a particul'r case but of 
great importance in establishing a policy that the communicator 

. supports? Lord Mansfield has been commended for consulting 
with experts in the practices of merchants, but it is far from cer­
tain that present-day judges would not be censured for private 
discussions with economists, psychiatrists, or sociologists. The 
problem has been a major one for administrative agencies which 
possess both adjudicatory and rule-making powers.143

V m . LEGISLATIVE AND JUDICIAL 
STRENGTHS AND WEAKNESSES

Having surveyed some of the pros and cons of an actively crea­
tive role for the judiciary in the reform of tort law, a summary of 
the relative strengths and weaknesses of legislatures and courts as 
reform agencies is appropriate.

As tbe above discussion shows, there is a remarkable dearth 
of legislative incentive to consider or initiate reforms of tort law. 
A conscientious J.»dge, on the other hand, might easily consider it 
one of his professional obligations. While legislatures have the 
power, and sometimes even the means, to investigate the relevant 
factors underlying a policy decision, their utilization of the 
existing facilities is extremely unlikely. No empirical data is avail­
able for some problems and for others the available data can be 
obtained without the use of legislative investigatory powers. On 
the other hand, courts have no investigatory powers to facilitate

142. C f .  Cheney Bros. v. Doris S ilk  Corp., 35 F.9d 279, 281 (2d Cir. 1929); 
F r e u n d ,  O n  U n d e r s t a n d i n g  t h e  S u p re m e  C o u r t  86-02 (1949).

143. See Peck, R e g u l a t i o n  a n d  C o n t r o l  o f  E x  P a r t e  C o m m u n i c a t i o n s  v n t h .  

A d m i n i s t r a t i v e  A g e n c i e s ,  76  H a r v . L . R e v . 233  (1 9 6 2 ).
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the accumulation of data relating to policy decisions, except as 
they might provide power to litigants by relaxing the evidentiary 
rules of relevance. Moreover, court records unfortunately stop 
short at the rendition of a judgment and are barren of informa­
tion on how the determination made subsequently affected the 
parties and society. The necessity of making occasional policy de­
cisions without adequate supporting data often produces a judi­
cial tendency to ignore pertinent empirical data. But frequent en­
counters with a general problem, presented in various contexts 
that an endless variety of fact patterns provides, give courts a 
type of experimental program in which they can formulate and 
trsL a governing rule.1*4 Moreover, their experience with jury re­
fusals to apply the rules propounded by trial judges gives them 
aome basis for d e te rm in in g  whether the rules are compatible with 
tbe .-urrent values of society. Thus, courts have recently com- 
■nen;.‘:d on the unacceptability of the rule by which contributory 
negligence bars recovery145 and the rule limiting a parent’s recov­
ery for the wrongful death of a child to pecuniary losses.148

If the comparison is mode on the basis of what has in fact been 
to accumulate data, as opposed to what could be' done, 

courts compare quite favorably with legislatures. As Professor 
Leon Green has said,147 courts know more of the history of the 
irrv, and thus probably more of what departure from an. estab­
lished ntle involves, than a legislature knows or can learn.

Courts certainly equal legislatures in the ability to appraise the 
rationale of an existing rule. Particularly is this so in those areas 
where the need for reform has produced a host of irrational and 
’inworkable distinctions, impressive and even awe-inspiring to 
laymen as an elaborate and complicated structure built by a 
learned profession, but without merit or justification to those who 
understand the problem. Not surprisingly, it is in these areas that

144. For on excellent example of an experimental enlargement and subse­
quent contraction of liability for negligent infliction of emotional barm, see 
tbe line of cases set out in G r e c o r v  & K a lv e n ,  C a sk s  a n d  M a t e r ia l s  on* 
T o r t s  8G0-8S (1959). Tbe principal cases in order are: Victorian Ity. C o m m ’ns 
v. Coultas, [18B }J 13 App. Cos. 222 (P.C.); Dulieu v. White & Sons [1901] 2 
KJ3. 069; Hambvook v. Stokes Bros., [1925] 1 K.B. 141 (C.A.); Owens v. Liver­
pool Corp., [1C39] 1 K B .  394 (C.A.); Bourhill v. Young, [1043] A.C. 92; King 
v. Phillips [1053] 1 Q.B. 429 (CA.).

145. Karcesky v. Laria, 382 Pa. 227, 234, 114 A.2d 150, 154 (1955).
146. Fussner v .  Andert, 261 M in n . 3 47 , 113 N.W.2d 355  (1 0 6 1 ), 47  M in n .  

L. R e v . 323  (1 0 6 2 ).
147. Green, The Thrust of Tort Liw: Part I I  Judicial Law Makiny, 64 

W . V a . L. R e v . 1 1 7 ,1 2 1  (*062).
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courts have recently been most active in making reforms.14’ In 
making such appraisals they have the benefit of the extensive lit­
erature of the profession and, unlike legislators, a physical and so­
cial environment conducive to scholarly pursuits. Indeed, the ex­
tent to which judges have relied on law review commentary and 
scholarly treatises when undertaking a reform148 is probably one 
of the greatest reassurances that can be given to those who won­
der whether their literary products have a value equal to the pain 
of their labors.

Changes in substantive rules may affect the important rela­
tionship between the trial judge and jury.150 In this area, co\irt3 
are clearly superior to legislatures in the ability to determine the 
likelihood of such an effect and its desirability.

The proponents of legislation frequently are interested in maxi­
mizing only one value and may neglect others which assume

148. See, e.g., Muskopf v. Coming Hosj. Dist., 35 CaL 2d 211; 849 P.2d 
457, 11 Cul. Rep. 89 (1961); Hargrove v. Town of Cocoa lleach, DO So. 2d 139 
(Ha. 1957) (muntcip.d immunity from tort liability); Spanel v. Mounds View 
School Dist, 118 N.7,'“d 705 (Minn. 1DC2); Collopy v. Newark Eye St Ear 
Inarmary, 27 NJ. 20, 141 A S d  270 (1058); Battalia v. State, 10 N.Vid 237, 
170 N.E.2d 729, 211 N.Y-S.2d 34 (1901) (liability for injury from negligently 
induced fright);. Bing v. Thunig, 2 N.Y.2d 050, 143 N.E .2d 3, 103 N.Y.S.2d 
3 (1957) (immunity of charitable hospitals); Holytz v. City of Milwaukee, 17 
Wis. 2d 20, 115 N . W .2d 618 (1902); c/. President & Directors of Georgetown 
College v. Hughes, 130 F.2d 810, 822 (D.C. Cir. 1912). See also Schulte v. 
Missionaries of La Salette Corp., 352 S.W .2d 630, 041-42 (Mo. 1061) (nodug 
that the jurisdictions in which charitable immunity has recently been rejected 
were jurisdictions in which that immunity was not complete).

149. See, e.g., Self v. Self, 376 P«d 05, 26 Cal. Rep. 07 (1062); Muskopf 
v. Coming Hosp. Di3t., 55 Cul. 2d 211, 359 P.2c'. 457 (1901); HaTgrova v. 
Town ol Cocoa Beach, 90 So. 2d 130 (Fla. 1057); Molitor v. Kaneland Com­
munity Unit Dist., 18 111. 2d 11, 103 N.E.2d 89 (1959); Eick v. Perk Dog 
Food Co., 347 111. App. 293,108 N.E.2d 742 (1952); Carr v. Watkins, 227 Md. 
578, 177 Aj2d 841 (1962); Williams v. City of Detroit, 304 Mich. 231, 111 
N.W.2d 1 (1001) (opinion of Block, J.); McAndrew v. Mulnrchuk, 33 NJ. 
172, 182 A.2ci 820 (I960); Collopy v. Newark Eye & Ear Iufirmary, 27 NJ.
29. 141 A5d 270 (1958); Battalia v. State, 10 N.Y.2d 237, 170 N.E.2d 729, 
219 N.Y.S.Sd 34 (1001); Siragusa v. Swedish Hosp., 373 P.2d 707 (Wash. 
1902); Holytz v. City of Milwaukee, 17 Wis. 2d 20, 113 N . W  .2d 618 (1002). 
Judges have commented directly on the importance of an informed profes­
sional criticism. C a r o o z o , T h e  G r o w t h  or t h e  L a w  I t (1024); S c h a e fe r ,  
P r e c e d e n t  a n d  P o l i c t  12 (1050). As might be expected, the critical views of 
tho scholars are given greatest weight when the scholarly opinion is unani­
mous or nearly unanimous while precedents point in all directions. Cf. Presi­
dent & Directois of Georgetown College v. Hughes, 130 F5d 810, 812 (D.C; 
Cir. 1942).

150. Keeton, Creative Continuity in the Law of Torts, 75 H a r v . I*. R ev- 
463, 500-03 (1062).
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equal importance in varying factual contexts. The protection 
given insurers from fraudulent claims by host-guesl statutes is 
an apt example. Indeed, if a statute incorporates a number of 
values and principles, it is likely to amount to no more than a gen­
eral delegation of power which does not effectively control judicial 
decisions. Because of this, the legisWti»ra treatment of torts car­
ries no guarantee of a reasoned ar * ' ent approach to the
problems of compensation and los. \  Courts, on the
other hand, are constantly presenteu -t f  - __ ;s based on com­
parison and analogy, and for that reason, may produce a more 
balanced jurisprudential approach.

On the other hand, the flexibility oi the legislative technique 
can be put to good use. Statutory limits on the amount of recov­
ery can be used to balance the value of compensating an injured 
party against the value of preventing excessive diversion of funds 
or crushing liabilities.181 The legislative technique may provide 
the administrative machinery to carry out an established pro­
gram. Thui', a  compulsdry automobile liability or loss insurance 
program ca i  be established legislatively with the necessary ad­
ministrative support in the licensing of vehicles and drivers, as 
well as the police supervision of their operation. Judicial expan­
sion of the insurance principle must rely, however, on the self­
executing effect of newly adopted rules which induce persons to 
purchase insurance to avoid liabilities.

The legislative approach to reform has the advantage of a pos­
sible statement of all the ramifications and consequences of the 
change made, whereas the traditional judicial approach may 
leave the full extent and significance of the change in doubt until 
another case presents the opportunity to consider another varia­
tion of the problem. But this limitation on judicial reform can be 
overstated. Thus, the day that the Supreme Court of California 
decided Muskopf v. Coming Hosp. Dist.,1*3 abrogating the rule of 
governmental immunity in that state, it also decided Lipman v. 
Brisbane Elementary School Dist.,lli establishing a rule of non­
liability for certain discretionary acts of governmental officials. 
This court also announced on the same day, two new rules creating 
inter-spousal liability for both negligen'.-84 nnd intentional torts.188

151. See text accompanying note 117 s u p r a .

152. 6 5  Col. 2d 211, 359 P.2d 457, 11 Cul Rep. 89 (1001).
158. 55 Cal. 2d 224, 350 P.2d 465, 11 Cnl. Rep. 97 (1091).
154. Klein v. Klein, 370 P.2d 70, 26 Cal. Rep. 102 (1002).
155. Self v. Self, 376 P.2d 65, 20 Cal. Rep. 97 (lOO.'c),
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The Supreme Courts of Florida156 and Wisconsin157 did not enjoy 
the presence of such parallel cases when they decided cases abol­
ishing the immunity of municipal corporations, but both found it 
possible to discuss the limitation of their new rules with respect 
to legislative and judicial acts of officials. The Wisconsin court 
distinguished between “governmental immunity from torts and 
the sovereign immunity of the state from suit”158 and concluded 
that its decision had no effect on “ the state’s sovereign right under 
the Constitution to be sued only upon its consent.”139

Another advantage of the legislative technique of reform is 
that it can be given only future effect, thus avoiding what is gen­
erally considered undesirable: retroactive change in the law. Judi­
cial reform is traditionally considered retroactive in effect, sub­
jecting conduct to a rule of law that was not in existence when 
that conduct occurred. Of course, as has been frequently recog­
nized,160 the area of torts is largely an area of accidental loss 
where the objection of retroactivity is entitled to less considera­
tion than in other contexts.

Perhaps the most serious objection is raised by those who 
claim they did not obtain liability insurance because of their re­
liance on a former rule that provided immunity from liability. In­
surers could claim that the rates they charge for liability insur­
ance are based on the prior rules governing liability and that

150. Hargrove v. Town of Cocoa Bench, 00 So. 2d 100 (Fla. 1057).
157. Holytz v. City of Milwaukee, 17 Wis. 2d 20, 115 N.W.2d 018 (1002).
168. Ibid.
150. Id. at 38, 115 N.W.2d at 020. If this lnnguage refers to the United 

States Constitution, it is much too broad; the eleventh nmendment precludes 
actions unconsented to against states in a federal court, but it does not grant 
immunity from similar actions in state courts. U.S. C o n s t ,  amend. XI; see 
Georgia RJt. & Banking Co. v. Redwine, 342 U.S. 200 (1052); Ford Motor 
Co. v. Department of Treasury, 323 U.S. 450 (1015); Dunnuck v. Kansas State 
Highway Comra’n, 21 F. Supp. 882 (D.C. Kan. 1037); Prudential Ins. Co. 
v. Murphy, 207 S.C. 324, 35 S.li.2d 588 (1045), aff’d, 328 L’S. 408 (1040). In 
tho context of its earlier discussion of the applicable provisions of the Wis­
consin Constitution, however, a more reasonable interpretation of the court’s 
statement would limit it to tho state constitution. See Holytz v. City of Mil­
waukee, 17 Wis. 2d 20. 80. 115 N.W.2d 018, 035-20 (1002).

The Minnesota Supreme Court, in Spunel v. Mounds View School Dist., 
118 N.W.£d 705, 803 (Minn. 1009), also left its abolition of sovereign im­
munity open to statutory modification. The Spand court alluded to the state’s 
constitutional right of sovereign immunity, without distinguishing between 
suits in state and federal courts. This is clearly an improper construction of 
th e  eleventh amendment and is contrary to the great weight of authority. 
S e e  4 8  M in n . L . R e v . 10P. 203 (1 9 0 3 ).

100. See note 14 supra.
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REFORM OF TORT LAW

change will inflict losses on them by requiring payments over and 
above those for which provision was made. What studies have 
been made, however, indicate that details of the substantive law 
governing liability play but a small and frequently undetectable 
part in the total costs of providing liability insurance.101

While legislatures can give statutes only a prospective effect, 
they do not always do so, and when they do, the statutory lan­
guage is not always clear and explicit.100 In this respect the legis­
lative product should be judged by what it is and not by what it 
might have been. On the other hand, in recent years a number of 
courts have put the device of prospective overruling to effective 
use in making reforms in the tort area.163 The technique of apply­
ing the new rule in the case in which it is announced, as a reward 
for ingenuity of counsel, while giving it only prospective opera­
tion as to other cases is certainly questionable.181 The adequacy

161. Morris, E n t e r p r i s e  L i a b i l i t y  a n d  t h e  A c t u a r i a l  P r o c e s s  —  T h e  I n s i g ­

n i f i c a n c e  o f  F o r e s i g h t ,  7 0  Y a l e  LJ. 554 (1961); Peck, C o m p a r a t i v e  N e g l i g e n c e  

a n d  A u t o m o b i l e  L i a b i l i t y  I n s u r a n c e ,  58 Mica. L. Rev. 689 (1960).
162. E . g . ,  c o m p a r e  Denning v. Quist, ICO Wash. 681, 290 Pac. 145 (1931), 

a n d  Robinson v. McHugh, ltd Wash. 157, 291 Pac. 330 (1030) (both giving 
retroactive effect to a legislatively enacted immunity), w i t h  H a m m a c k  v. 
Monroe St. Lumber Co, 54 Wash. 2d 224, 339 PJ2d 684 (1959), 35 W a sh .  
L. R e v . 2 3 7  (1950) (holdiug that a  statute removing the same immunity was 
not retroactive in effect). See also Nogosek v. Truedner, 54 Wash. 2d 900, 
344 P.2d 1028 (1950) for nn example of legislative failure to state whether a 
change in a host-guest statute had only prospective effect.

103. City of Fairbanks v. Schnible, 875 P.2d 201 (Alaska 1902); Molitor 
v. Kaneland Community Unit Dist, 18 El. 2d 11, 163 N.E.2d 89 (1959); 
Williams v. City of Detroit, 364 Mich. 231, 111 N.W’.2d 1 (1901); Parker 
v. Port Huron Hosp, 361 Mich. 1, 105 N.W.2d 1 (19G0); Spunel v. Mounds 
View School Dist, 118 N.VV.2d 705 (Minn. 19G2); Witte v. Fullerton, 370 
P.2d 244 (Okia. 1962); Holytz v. City of Milwaukee, 17 Wis. 2d 20, 115 
N.WJZd 018 (1902); Kojis v. Doctors Hosp, 12 Wis. 2d 307, 107 N.W.2d 
131, 202 (1961); cf. Moore v. Ready Mixed Concrete Co, 320 S.W.2d 14 
(Mo. 1059) (prospective change of a procedural rule). The lending case oil 
prospective overruling is Great Northern Ry. v. Sunburst Oil &  Ref. Co, 
287 U.S. 358 (1932) (Cardozo, J.), which involved administrative regula­
tion of the rates of a common carrier rather than a problem of tort law. 
Pure prospective overruling differs from a more familiar judicial technique, 
the warning dictum, only in the firmness of the commitment expressed to 
apply a new rule in future cases. E.g., compare Puhl v. Milwaukee Auto 
Inr. Co, 8 Wis. 2d 343, 99 N.W.2d 103 (1959), with Holytz v. City of Mil­
waukee, supra, and Kojis v. Doctors Hosp, supra. The leading article on 
prospective overruling is Levy, healist Jurisprudence and Prospective Over­
riding, 109 U. Pa. L. R e v . 1.(1900). See also Note, Prospective Overruling 
and Retroactive Application in the Federal Courw, 71 Y a l e  LJ. 907 (1962).

104. City of Fairbanks v. Schaible, 375 P.2d 201 (Alaska 1962); Molitor 
v. Kaneland Community Unit Dist, 18 111. 2d 11. 103 N.E°d 89 (1959);

m S m
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of notice of a new rule that becomes elective as of the date the 
opinion is filed is similarly doubtful.165 But some courts have pro­
vided a substantial notice period by stating a future date as oi 
which the newly announced rule will become effective.1®8 Despite 
questions or refinement of technique in the use of the device, judi­
cial use of prospective overruling can eliminate any supposed su­
periority of the legislature as an instrument of reform insofar as. 
avoidance of retroactivity is concerned.

IX . SPECIFIC APPLICATIONS

At this point it is appropriate to attempt an appraisal of the 
comparative abilities of courts and legislatures to deal with some 
specific problems in the field of torts. Foremost among these prob­
lems is that of how society should deal with the tremendous losses 
occasioned by automobile accidents. The indications are that 
greater reliance on loss distribution through insurance is in order 
and that fault as a basis for recovery must be abandoned.101 Here-, 
as with many other tort problems, the victims of automobile acci­
dents are poorly organized and not likely to operate effectively 
as lobbyists, while the opponents of revision are. The breadth of 
the problem and its impact in all strata of society give some 
hope for legislative attention, but the possibilities of compre-
Browning v. Paddock, 364 M'ch. £03, 111 N.VY.£<1 45 (1061); Parker v. Port 

. Huron Hosp., 361 Mich. 1,105 N.W.2J 1 (1060); Holytz v. City of Milwaukee, 
17 Wis. 2d 26, 115 N.W.2d 618 (1062); Kojis v. Doctors Hosp., 12 Wis. 2d 
367,107 N.W.Sd 181, 202 (1061).

165. City of Fairbanks v. Schaible, S75 F.2d 201 (Alaska 1962); Molitor 
v. Kaneland Community Unit Dist., 18 111. 2d 11, 163 N.E.2d 80 (1959); 
Parke’ v. Port Huron Hosp., 361 Mich. 1, 105 N.W.2d 1 (1060); Kojis v. 
Doctors Hosp., 12 Wis. 2d 367, 107 N.W.2d 131, 292 (1061).

168. Spanel v. Mounds View School Dist., 113 N . W * d  795 (Minn. 1962) 
(close of the next session of the state legislature); Holytz v. City of Mil­
waukee, 17 Wis. 2d 26, 115 N.W.2d 613 (1962) (40 days after filing of 
opinion).

167. E h r e n s w e io ,  “F u l l  A m ” I n s u r a n c e  f o r  t h e  T r a f f i c  V ictim  
(1954); G r e e n , T r a f f i c  V ic t im s :  TonT L a w  a n d  I n s u r a n c e  (1958); Com­
m i t t e e  t o  S tu d y  C o m p e n s a t io n  f o r  A u t o m o b i le  A c c id e n ts ,  R e p o r t  t o  
t h e  C o lu m b ia  U n t v e r s i t t  C o u n c i l  f o r  R e s e a r c h  in  t u b  S o c i a l  S c ien ces  
(1932); James, Tort Law in Midstream: I ts  Challenge to the Judicial Process. 
8  B u f f a l o  L . R e s’. 315, 332-40 (1959); Marx, Compensation Insurance for 
Automobile Accident Victims: The Case /or Compulsory Auto Compensa­
tion Insurance, 15 O h io  St. LJ. 134 (1954); Morris &  Paul, The Financial 
Im pact of Automobile Accidm ts, 110 U. Pa. L . R e v . 013 (1962).
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hensive legislative actiou are slight. Moreover, the amount of 
empirical research available to courts is impressive and convinc­
ing.188 Nevertheless, the necessity of establishing administrative 
machinery to carry out an insurance program and check on com­
pliance with its requirements puts this hoped-for reform beyond 
the limits of judicial creativity. As Professor James has sug­
gested,189 courts must limit their reforms to changes of tort doc­
trine that give emphasis to the concepts of compensation and 
loss distribution.

As an illustration of how courts may do this, consideration may 
be given to the family car doctrine.110 Using their understanding 
of the doctrine and its fictional basis, courts should not hesitate 
to extend the liability to corporations or other owners of vehicles 
that cannot be characterized as the head of a household.171 And 
the extension of the doctrine to dangerous instruments such as 
powerboats, motor cycles, and mechanically powered “mountain 
goats," etc.172 is obviously a task that the courts must perform 
if the extension is to be made in most jurisdictions.

Courts may function effectively as reform agents in re-evaluat­
ing the various judicially created immunities from liability, such 
as sovereign immunity, charitable immunity, and the various 
family immunities. There is little reason to expect that organized 
pressure groups will be formed to lobby reform legislation through 
to enactment of statutes affecting any of these doctrines. On the 
other hand, organized pressure groups are active and effective in 
preventing their consideration by the entire legislature. The 
courts, however, are as competent as the legislatures to reappraise 
the rationale that supports the continued existence of these doc­
trines. Each consists of an elaborate, technical, and complicated 
formulation that impresses laymen as the product of a learned

108. H u n t d j o  & N E iA v m ra , W o S c e s  u r  N e w  Y o k e  C i ty ?  (1003);  
Adorns, A  Comparative Analysis of Costa of Insuring Against Losses Due to 
Automobile Accidents, Economic and Business Bulletin (Temple University), 
March, 1000 , p. 1; Franklin, Chnnin & Murk, Accidents, Money, and th' 
Law: A  Study of the Economics of Pcrsoiud Injury Litigation, 61 C o l .  m . 
L . R e v . 1 (1961); Morris & Paul, supra note 167. A  list o f earlier studies s 
set forth in James, supra note 167, at 3 3 8 -3 9 .

169. James, supra note 167, nt 334.
170. See P r o s s e r ,  T o r t s  368-72 (3d ed. 1955); Lattin, Vicarious Liability 

and the Family Automobile, 20 Mrcn. L. R e v . 840 (1928).
171. Compare Keller v. Federal Bob Brannon Truck Co., 151 Tenn. 427, 

269 S.W. 914 (1025), with Durso v. A. D. Co/zolino, Inc., 128 Conn. 24, 20 
A.2d 302 (1941), and Smart v. Bissonette, 106 Conn 447, 138 A'l. 30.5 (1027).

172. But see Felcyn v. Gamble, 185 Minn. 357, 241 N.W. 37 (1932); 
Meinhardt v. Vaughn, 159 Tenn. 272, 17 S.W.2d 5 (1929).
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profession — a product that should not be disturbed by the un­
informed. There is, moreover, little hope that legislative investi­
gations could produce much empirical data, beyond that avail­
able to the judiciary, on which to base a judgment as to the 
desirability of retaining the immunity.

Insofar as sovereign i m m u n i t y  is concerned the legislature can 
make the appropriate provisions regarding notice of claims, spe­
cial, periods of limitations for the filing of suits, trial without a 
jury, possible monetary limits on liability, negotiation of settle­
ments and compromises, and the budgeting and appropriation • 
procedures to be followed.173 But these, as the California and 
Minnesota experiences indicate,174 can also be produced by the 
legislature after the courts have played their creative role and 
directed legislative attention to a question that would otherwise 
be ignored. Finally, at least with respect to sovereign immunity 
and charitable immunity, the view of the scholars is that as 
presently recognized in most jurisdictions, they are indefensible.171

♦ The doctrine of comparative negligence should replace the 
absolute bar imposed by the contributory negiigence rule, and 
this substitution should be made by the judiciary. The present

17S. Indeed, the Washington statute waiving sovereign immunity, W ash . 
R e v . O jd e  § 4.92.099, was apparently enacted without hearings. H.1L 338, 
from which the statute comes, wns introduced in the House on January 30, 
1001 , and referred to the Committee on Judiciary-Civil. J o u r n a l  ok  t h e  
W a s h in g to n  H o u s e  op  R e p r e s e n t a t iv e s  184 (1061). Three days later, on 
February 2 , 10G1, the Committee reported favorably on the bill. J o u r n a l  
o r t h e  W a s h in g to n  H o u s e  o f  R e p r e s e n t a t iv e s  235 (1061). The report 
was so short and cryptic ~s to bo uninformative to the uninitiated. Note 50 
supra. The bill wns received in the Senate on February 0, 1061, and referred 
to the Judiciary Committee. J o u r n a l  o f  t h e  W a s h in g to n  S e n a t e  313, 315 
(1061). Nineteen days later it was reported favorably to the Senate in a 
report as cryptic and uninformative as that of the House Committee on 
Judiciary-Civil. J o u r n a l  o f  t h e  W a s h in g to n  S e n a t e  740 (1061). The only 
recorded discussion of the bill occurred in the Senate, which first adopted 
and then, upon reconsideration, refused to adopt an amendment giving the 
statute retroactive effect. The proponent of the amendment stated he had 
no idea of how many pending claims might be affected by adoption of the 
amendment. J o u r n a l  o f  t h e  W a s h in g to n  S e n a t e  1010—12 (1961).

As enacted, the statute contained no provision respecting the immunity 
of municipalities, leaving its effect in that respect a matter of conjecture. Nor 
were any provisions made concerning noiice of claims, filing of suits, or meth­
ods of payment. A statute enacted in 1903 now provides that detail. Wash. 
Sess. Laws 1063, ch . 150.

' 174 . C a l .  C iv . C o d e  § 22  J ;  Minn. Sess. Laws 1963, ch. 708.
175 . 2 H a r p e r  & J a m e s , T h e  L a w  o f  T o r t s  1012 n.13, 1667 n.2 (1050); 

P r o s s e r ,  T o r t s  774 n.42 (1055). See also President & Directors of George­
town College v. Hughes, J30 F.2d 810, 812 (D.C. Cir. 1942).
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REFORM OF TORT LAW

comparative negligence rule followed in Georgia originated in a 
series of common-law decisions of the Georgia court during the 
1850’s, and that court’s construction of subsequently enacted 
legislation codifying those decisions.113 In Illinois, a limited form 
of comparative negligence, based on a distinction between gross 
and slight negligence, was judicially adopted in 185Sm and ulti­
mately abandoned, also by judicial decision, in 1894.178 The 
significance of the abandonment is not that comparative negli­
gence is unsound—for the abandonment was probably caused by 
the difficulties of working with such nebulous concepts as gToss 
and slight negligence as well as the dissatisfaction with a rule 
that served only to transfer the entire loss to one party — but 
that such changes were made by courts, rather than legislatures, 
a t a time when the creative role of the judiciary was not as well 
understood as a t the present time.

I t  is unlikely that sufficient support for a comparative negli­
gence rule could be organized to obtain its passage through a 
state legislature.170 As in other areas appropriate for judicial 
reform, lobby and pressure groups are active and successful in 
preventing bills incorporating comparative negligence principles 
from obtaining full .legislative consideration.180 Judicial experi­
ence with jury verdicts proviucs the courts with ample proof 
that the contributory negligence rule is not compatible with the

176. The better discussions of this development are found in Philbrick, 
Loss Apportionment m Negligence Cases, 99  U. P a . L. R e v . 706  (1951); 
Turk, Comparative Negligence on the March, 2 8  C iu .-K e n t  L. R e v . 804  
(1930).

177. Galena &  Chicago Union R.R. v. Jacobs, 20 111. 478 (1858).
178. City of Lr.unrk v. Dougherty, 153 III. 163, 38 N.E. 892 (1894).
179. Arkansas adopted a comparative negligence statute in 1955, Ark. 

Acts 1955, No. 199, amended by Ark. Acts 1957, No. 290. For its present 
form see Anx. S t a t .  §§ 27-1730.1, 27-1730.2 (1002).

180. According to a list compiled in 1951, comparative negligence legis­
lation has been introduced in the following sixteen states: Arizona, Arkansas, 
California, Colorado, Kansas, Massachusetts, Michigan, Missouri, N e w  York, 
North Dakota, Ohio, Oregon, Pennsylvania, Tennessee, Utah, and Washing­
ton. Lipscomb, Comparative Negligence, 1951 Ins. LJ. 007, 074. It has failed 
of enactment in all but Arkansas. Note 179 supra. Subsequent efforts to enact 
such legislation have fr.iled. S. 400, 35th Reg. Sess. (1057) (Washington); 
H.R. 40, 35th Reg. Se:*. (1057); S. 352, 33d Reg. Sess. (1953); H R . 28, 
3-d Reg. Sess. (1951); Averbach, Comparative Negligence Legislation: A 
Cure for Our Congested Courts, 19 A lb a n y  L. R e v . 4, 13 (1055) (New York); 
Maloney, From Contributory to Comparative Negligence: A Needed Law 
Reform, 11 U. F l a .  L. R e v . 135, ISO n.5 (1058) (Florida); O ’Toole, Compara­
tive Negligence: The Pennsylvania Proposal, 2 V i l l .  L. R e v . 474 (1057) 
(Pennsylvania); Note. 25 F o k d h a m  L. R e v . 185 nn.5, 6 & 7 (1950) (New 
York); 8 A la .  L. R e v . 71 (1055) (Alabama).
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values of our society,181 and it has been abandoned in mo3 t  
common-law jurisdictions outside the United States.182 More­
over, scholars almost unanimously agree that a comparative 
negligence standard is a workable and more just scheme than 
the contributory negligence rule.183 For these reasons a number 
of important voices have recently and quite properly urged that 
courts make the change to comparative negligence without wait­
ing for legislative action.184

• Moreover, empirical data bearing upon the subject is as avail­
able to courts us it is to legislatures nnd their committees. Prob­
ably the most important consideration is the effect that such a 
change would have upon the operations of insurance companies. 
Few others could justifiably claim to have made commitments 
and taken action in reliance upon the existence of a rule by which 
contributory negligence bars recovery. What evidence there is 
indicates that a change in the rule would have a minimal and 
perhaps undiscemible effect on the total operations of insurers.134

181. Knrcesky v. Laria, 382 Pa. 227, 234, 111 A.2d ISO, 151 (1035).
182. Mole & Wilson, A Study of Comparative Negligence, 17 C o r n e l l  

L.Q. 333, 387-38 (1032); Prosser, Comparative Negligence, 51 Micu. L. Rev. 
405, 4CO (1053).

183. G h e o o r / ,  L e g is la t iv e  L o s s  D i.it iu iiu t io .v  in  N e g l ig e n c e  .ctio .vs  
4 (1030), M o r r is ,  T o u t s  215 (1033); W ill ia m s ,  J o i n t  T o r t 3  an d  C o n tr ib ­
u t o r  r  N e g l ig e n c e ,  250 (1051); Juincs, Comparative Negligence, 20 U ta h
B. B u l l .  100 (1050); Janies, Contributory Negligence, 02 Yale LJ. 001, 
704-05 (1053); Malone, Comjxirative Negligence —  Louisiana’s Forgotten 
Heritage, 0 L a . L. R ev . 125, 142-47 (1015); Maloney, supra note 180, at 173; 
Philbrick, supra note 17C, at 572; Pound, Comparative Negligence, 13 NACCA. 
LJ. 105, 107 (1051); Prosser, aupra note 182, at 508; Turk, supra note 170, 
at 341-45.

Mr. Justice Black, speaking for the Supreme Court of tho United States, 
said about the two rules in Pope &  Talbot., Inc. v . Hawn, S4(J U.S. 400, 408- 
00 (105l, '

The harsh rule of the common law under which contributory negli­
gence wholly barred an injured person from recovery is completely in­
compatible with modern admiralty policy and practice. Exercising its 
traditional discretion, admira’ty bus developed nnd now follows its own 
fairer and more flexible rule which allows such consideration of con­
tributory negligence in mitigation of damages as justice requires,
184. S k a v e t ,  C o g i t a t io n s  o n  T o r t s  55-58 (1054); Keeton, .rujrra note 

150, at 503-09, The same suggestion was made in the 1002 Ross Prize Essay. 
Gilliam, How M ay the Disposition of Personal Injury Litigation lie Im­
proved?, 48 A.B.AJ. 834. 83(J (1002).

1 8 5 . Morris, supra note 101 , at 554; Peck, supra note 10 1 , at G89. Compare 
Rosenberg, Comparative Negligence in Arkansas: A  “Before and After" Sur­
vey, 1 3  A r k .  L. R e v . 8 9 , 1 0 8  (1 9 5 9 )  concluding that adoption of a  compara­
tive negligence standard allowed plaintiffs to win a higher proportion of cases, 
but not to obtain 1 irger verdicts. Indeed, directing the attention of the jury
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The apparent explanation of this fact is that con >arative negli­
gence is in fact the standard by which parties negotiate settle­
ments.13® The proportion of cases controlled by a judgment, 
which may involve as little as two percent of all claims,187 is too 
small to affect the overall result even if juries did conscientiously 
follow the instructions given them. Other concerns, such as the 
extent to which a contributory negligence rule deters risk-cre­
ating conduct, is something that probably canuov be tested em­
pirically because appropriate laboratory experiments cannot be 
practiced on human beings and the variables affecting the acci­
dent rate are so numerous that no effect can be attributed to 
the presence of a comparative negligence rule.

Finally, the involved and convoluted features of the last clear 
chance doctrine seem to ameliorate wlmt would otherwise appear 
to be the harsh consequences of a rule barring recovery on the 
basis of contributory negligence. They provide for the layman 
the appearances of a system carefully designed to work justice 
between the parties to accidc 1 litigation. To judges and mem­
bers of the legal profession, v( course, the doctrine represents 
nothing more than an illogical scheme, difficult to apply, and 
frequently impossible to iustify, the existence of which is toler­
ated only because it permits courts to escape the harsh conse­
quences of the contributory negligence rule. As elsewhere, such 
doctrinal complications not only establish the need for reform; 
they also establish the propriety of judicial action.

Changes in the common-law rules respecting the right to con­
tribution as well as the effect of a release given one tort-feasor 
on daims against others have also been pointed out as changes 
that courts might appropriately make.188 There may be some 
doubts on the merits of permitting one tort-feasor to enforce 
a right to contribution against another.180 If changes in the rule

rvi>vrU ' ^ i , / V

to the possibility of deducting some portion of the plaintiff's damages as 
attributable to ; ■; fault may well have the effect of reducing the amount of 
the verdict from what it would have been under a rule by which plaintiff's 
negligence should only have the effect of a complete bar.

186. A  study indicated that 8-1% of all those who made claims arising 
out of accidents iu N ew York City received some compensation, leading tho 
authors to conclude that the present liability rules prevent recovery by a 
maximum of 26% of all potential claimants, and that recoveries could be 
achieved in cases of doubtful liability. Franklin, Chanin & Mark, supra note 
168, at 13, 34.

187. Franklin, Chanin & Mark, supra note 168, at 10.
188. S e a v e t ,  C o g i t a t io n s  o n  T o r t s  64 (1054).
180. James, Contribution Among Joint Tortfeasors: A Pragmatic Criti­

cism, 54 Hanv, L. B e v . 1156 (1041).



are to be made, once again the lack of organized legislative 
lobbies to support such reforms, the presence of aged doctrines 
with elaborate distinctions, and the equality of access to em­
pirical data indicate that the judiciary is an appropriate agency 
for reform.

In recent years courts have undertaken a creative role in 
enlarging the scope of liability for fright and emotional shock 
as well as for invasion of privacy.100 Appraisal of the compara­
tive abilities of courts and legislatures to deal with the problems 
leads to the conclusion that the courts have acted properly in 
doing so. Again the disorganized state of the victims of conduct 
producing such results and the consequent lack of organized 
lobbies seeking remedial legislation provide one rational expla­
nation for legislative inattention to the problem.191 Legislative 
investigations might produce empirical data concerning the fre­
quency with which such conduct occurs, but they probably could 
supply little information bearing upon the crucial question of 
whether a particular victim should be compensated. A legislative 
investigation coukl conceivably be directed toward determining 
the increased incidence of fraudulent claims accompanying lib­
eralization of the right of recovery, but the techniques used to 
determine whether particular claims were fraudulent would nec­
essarily parallel those used by the courts to determine the valid­
ity of claims. Moreover, courts are familiar with the trial process 
and are in a position to formulate subsidiary rules, relating to 
the burden of proof and procedure, to deal with the problem.19" 
Finally, the pre-existing law was filled with technicalities, such 
as the requirement of some physical contact with the victim, or

100. P r o s s e r ,  T o r t s  38-17, 035-4-t (2d cd. 1055). For recent examples, 
see Carr v. Watkins, 217 Md. 578, 177 A.2d 841 (1061); Battalia v. State, 
10 N.Y.2d 230, 170 N.E.2d 720, 210 N.Y.S.2d 34 (1061). B u t  s e e  Amaya 
v. H o m e  Ice, Fuel & Supply Co., 370 F.2d 513, 20 Cal. Rep. 33 (1063) 
denying, recovery to a mother for harm caused by fright and nervous shock 
suffered when she saw defendant’s negligently operated truck run over her 
infant child.

101. Thus the N e w  York Revision Commission filed a report in 1036 
urging adoption of legislation that would aLlow the courts to imposi-. liability 
for physical and mental injuries occasioned by negligently induces fright, with 
the courts working out the rules wliich would protect meritorious claimants 
and prevent the successful prosecution of non-meritorious or fraudu’en: claims. 
N e w  Y o r k  L a w  R e v is io n  C o m m ’n , R e p o r t  381-82 (1036). The report ap­
parently gathered much dust but little support until utilized by the Court of 
Appeals in reaching its decision in Battalia v. State, 10 N.Y.2d 230, 176 
N.ESd 720,210 N.Y.S.2d 34 (10G1).

102. See N e w  Y o r k  L a w  R e v is io n  C o m m 'n , R e p o r t  3 8 1 -8 2  (1036).
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that the victim, though untouched, had been within the area o! 
risk of harm from physical contact, or that substantial damages 
for such harm could be awarded as a parasitic incident of the 
right to recover on some other tort theory. Similar reasons might 
be advanced to support the creative role that courts have played 
in recent years in permitting recovery for prenatal injuries.103

Though the courts have performed well in the last two areas, 
they have been woefully inadequate in responding to the call 
for the reform of principles affecting the liability of landowners 
and land occupiers. Again, unorganized victims of harm that 
might have been avoided through the use of no more than rea­
sonable care have no lobby to press the case for expanded rights 
of recovery. On the other hand, apartment house owners in par­
ticular, and business organizations in general, do have active 
lobbies to prevent legislative consideration of the problem. More­
over, the program of expanding liabilities is politically unpalata­
ble for legislators, most of whom would quickly realize that its 
support would likely require them to defend against the charges 
that these organized groups would press. In politics it is fre­
quently more advantageous to be on the offensive than the 
defensive, regardless of the merits of the proposition.

That the area is one in need of reform can hardly be doubted. 
The Supreme Court of the United States has said of the common- 
law rules governing land-occupiers’ liabilities:104

The distinctions which the common law draws between licensee 
and invitee were inherited from a culture deeply rooted to the land, a 
culture which traced many of its standards to a heritage of feudalism.
In an effort to do justice in nn industr'alized society, with its complex 
economic and individual relationships, modern common-law courts have 
found it necessary to formulate increasingly subtle verbal refinements, 
to create subclassifications among traditional common-law categories, 
and to delineate fine gradations in the standards of care which the 
landowner owes to each. Yet even within n single jurisdiction the classi­
fications and subclassifications bred by the common law have produced 
confusion and conflict. As new distinctions have been spawned, older 
ones have become obscured. Through this semantic morass the common 
law has moved, unevenly- nnd with hesitation, toward imposing on own­
ers and occupiers a single duty of reasonable care in all the circum­
stances.

193. P r o s s e r ,  T o u t s  17-1-75 (2d ed. 1955); Note, P r e n a t a l  I n j u r y ,  38  
W a sh . L . R e v . 3 9 0  (1963). For a recent decision with a good discussion of 
the problem, see Puhl v. Milwaukee Auto. Ins. Co., 8  Wis. 2d 3-13, 99  N.W.2d 
103 (1959).

194. Kermnrec v- Compngnie Generale Transatlnntique, 358 U.S. 625, 
630-31 (1 0 5 9 ).
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These proliferating technicalities, which the Supreme Court 
wisely refused to incorporate into admiralty law, are exactly th e ' 
type that impress laymen and obscure from legislators the trend 
that the law is and should be following. On the other hand, a 
court may easily emulate Justice Cardozo in his famous Mac- 
Pherson decision105 and draw from the various exceptions to 
nonliability the governing principle that owners and occupiers 
have a single duty of reasonable care in all the circumstances.155

Another area in which the courts have not been as responsive 
to the changing conditions of society is in the law of damages.
Recently, the Supreme Court of Michigan abandoned the rule 
by which the damages awarded parents for the wrongful death 
of a child are measured by the pecuniary loss to the parents — 
that is, the difference between his probable wages during minority 
less the costs of his upkeep.107 Labeling its earlier precedents a 
“remote and repulsive backwash of time and civilization, un­
touched by the onward march of society,” the court attempted 
to adapt the rule to what i t  knew iuries had in fact been prac­
ticing covertly. Earlier, the Supreme Court of Mississippi had 
brought its law of damages into conformance with general stand­
ards by removing the established denial of recovery for mental 
suffering experienced cither as a  result of physical disfigurement, 
or after physical pain had ceased.105 But on the whole, courts, 
and law professors, have ignored what Professor Jaffe once called 
the crucial controversy in personal injury torts.100 Among the 
impressive features of the law of damages for personal injuries 
today is the extent to which the rules confer discretion on juries 
who often receive no instruction as to whether they may con­
sider various factors bearing on the amount of damages.500

In many jurisdictions, a plaintiff may receive two allowances kgislatu 
for taxes that he will not be required to pay.7'1. If the law of Might bi 
torts is to be limited to the compensatory function of placing pensatin,

seem toi105. MacPherson v. Buick Motor Co., 217 N.Y. 3S2, 111 N.E. 1050 
(1916).

106. See, e.g., Pro33er, Business Visitors and Invitees, 26 Mnrn. L. R ev- aPpropn;
573 (1942). exarainat

197. Wycko v. Gnodtke, 361 Mich. 331, 105 N.WJJd 118 (I960). tion of j
. 193. Vascoe v. Ford, 212 Miss. 370, 54 So. 2d 541 (1951). ----- — 1
199. Jaffe, Damages for Personal Injury: The Impact of Insurance, IS 202. Fo

La w  & Contemp. Prod. 219, 221-22 (1953). Collati
200. See G heoort & K a lv e n ,  C a s e s  a n d  M a t e r ia l s  on T o r t s ,  ch . '• Ev- GG0 ( l  

•passim (1050). ~GG> C/:
201. See Nordstrom, Income Taxes and Personal Injury Awards, 19 Oflic 204. But 

St. LJ. 212 (1953). *’50(1060).

is**



the victim, as far as possible, in the position in which he would 
have been absent the tort, the courts should reformulate the rules 
and instructions that require a consideration of income tax con­
sequences in the verdict.

Other rules relating to the effect to be given collateral sources 
of compensation for injuries also need reworking.202 In making 
such changes, the courts may act with the freedom derived from 
the realization that new rules would impose no new duties, nor 
would they discriminate against persons who had relied on the 
old rules. Courts, more effectively than legislatures, can deter­
mine the procedural complications that might arise from ad­
mitting evidence of, and giving effect to, collateral compensation 
received by a tort victim. Moreover, judges, unlike legislators, 
are aware of the underlying theories of liability; thus they can 
more effectively determine whether a punitive .or deterrent effect 
may be achieved by visiting liability upon a wrongdoer for an 
item of damage for which other compensation has already been 
received, or when the more appropriate view is that “our legal 
system functions as an insurance scheme under which victims 
should receive full, but unduplicated, con peosation for the in­
juries thrv  have suffered.”203 Insurance companies might be ex­
pected to lobby for legislation limiting the damages awarded in 
personal injury cases by the amounts received from collateral 
sources, but in fact they have not done so. Instead, the cos', of 
double and even triple compensation is passed on to the public 
and this inflated cost of compensating for tortious injuries is 
advanced as a reason for not incorporating broader principles 
of insurance in the law of torts.

These comparative evaluations of the abilities of courts and 
legislatures certainly do not exhaust the field. Detailed attention 
might be accorded to tbe predictable problems involved in com­
pensating injuries suffered by radiation, where the complications 
seem too great for truditionat treatment by the courts.20* Or 
attention might be given to more familiar problems, such as the 
appropriate use of res ipsa loquitur, burden of proof, physical 
examination of plaintiffs in personal injury cases, and the selec­
tion of jurors, with respect to which courts are in a superior

•̂02. For a recent and thorough discussioi of the subject, see Maxwell, 
The Collateral Source Rule in the American Law of Damages, 4G M in n . L .  
R ev .  069 (1982).

203. Cf. James, supra note 167, at 337.
204. But cf. Estep, Radiation Injuries and Statistics, 50 Mica. L. R e v . 

259 (1960).
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position to deal with the problems. Other comparable problems 
easily come to mind.

But the purpose of this Article has not been that of making \
a  definitive assignment of some problems to legislative treatment 
and other problems to judicial treatment. Instead it has been 
merely to suggest some of the crite; :a by which those assign—" 
ments should be made and further to suggest that courts should"- 
attempt to evaluate the comparative abilities of the two branches **-■ 
of government in. deciding whether they or the legislature should 
undertake what appears to be a needed reform in the law of torts.""'



I f  one were to compile a list of much-discussed subjects of 
tort law a high ranking would certainly have to be given to 

writings on comparative negligence and its relative advantages 
and disadvantages as compared with the traditional contributory 
negligence rule. There certainly is no dearth of scholarly arti­
cles, which explore in detail the origins of the contributory 
negligence rule, the extent to which comparative negligence has 
been accepted at present, and the theoretical advantages and dis­
advantages of the two rules.1 Opponents of comparative negli­
gence, frequently insurance counsel, have likewise been pro­
ductive of articles which generally combine somewhat less im­
pressive scholarly research and theoretical analysis with the ob­
servations of men of practical experience.2 Others, some of whom 
appear to have an organizational interest representing claim­
ants, have been quick to reply with arguments which likewise pur­
port to be based upon practical considerations.2

•l'rofessor ot Law, University of W ashington.—  Ed.
Professor Z. W illia m  Bim baum , Director of the Statistics Research Laboratory, 

University of Washington, has offered helpful suggestions. T h e  National Bureau of 
Casualty Underwriters and the National Safely Council have also been or great help in 
providing statistical data, ns the source citations throughout this article indicate. Th e 
author alone, however, is responsible for the somewhat unorthodox and frequently ele­
mentary statistical analysis, as well as the conclusions expressed. —  C .J.P .

1 What has properly been called the classic article is Mole and Wilson, "A  Study of 

Comparative Negligence,”  17 Corn. L . Q . 835, (504 (1932). Other more recent and com­
prehensive treatments of the subject arc Maloney, "From  Contributory to Comparative 
Negligence: A Needed Law  Reform ,"  11 Univ. Fla. I,. Rev. 135 (1958); Ph ilbrick, "Loss 
Apportionment in  Negligence Cases," 99 Univ. Pa. L . R kv. 572, 7tif> (1951); Prosser, 
"Com parative Negligence," 51 Mtctt. L . R ev. 405 (1953); T u rk , "Com parative Negligence 
on the M arch," 28 Ciii-Kent L . R ev. 189, 804 (1950). An extensive treatment of the subject 
may be found in  Crixorv, Legislative Loss DisnuntmoN in Negligence Actions (1930). 
A study of relatively recent elate devoted to the law of Great Brita in , Ireland nnd the 
common law Dominions is Williams, J oint T orts ani> Conthiiiutory Negligence (1951). 
For a more complete bibliography, sec Institute o r  J udicial Administoation, Compara­
tive N egligence Hi-21 (1955). C f. also James, "Contributory Negligence," 02 Yale L .  J. 
091 (1953).

"  K.g., Benson, "Com parative Negligence— Bonn or Banc," 20 Ins. Counsel J . 204 (1950); 
Gilm ore, "Com parative Negligence from a Viewpoint of Casualty Insurance," 10 Ann. L . 
R ev. 82 (1955); Ilarkavy, "Com parative Negligence: T h e  Reflections of a Skeptic," 43 
A .B.A .J. 1115 (1957); Lipscom b, "Com parative Negligence," 1951 I ns. L .  J . 007; Powell, 
"Contributory Negligence: A Necessary Check on the American Ju ry ," 43 A.B.A.J. 1005 
(1957); V am um , "Com parative Negligence in Automobile Cases," 24 Ins. Counsel J. 00 
(1957).

a E.g., A vcib ad i, "Com parative Negligence Legislation: A Cure for O ur Congested 
Courts," 19 Ai.iiany L . R ev. 4 (1955); Bress, "Comparative Negligence: Let Us Hearken to 
the C a ll of Progress," 45 A.B.A.J. 127 (1957); Eldredge, "Contributory Negligence: An

COM PARATIVE NEGLIGENCE AND AUTOM OBILE 
LIABILITY INSURANCE

C o r n e l iu s  ] .  P e c k *
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As a reference to any of the m a jo r stud ies o f comparative negli­
gence w i l l  q u ic k ly  reveal, the doctrine that con tribu to ry negli- 
gence is a complete ba r to recovery is now re jected in most of 
the common law  w o rld  and re ta ins its v ita lity  on ly in  this coun­
try .4 Even in  th is country greater recognition has been given to 
the p rin c ip le  o f comparative negligence, or the proportional shar­
in g  o f damages, than one in c lin ed  to dism iss statutes as exceptions 
m igh t at first th ink .5 Moreover, e ither through leg is la tion or ju d i­
c ia l in ven tion  comparative negligence ru le s o f general applica­
b i li ty , b u t vary ing  form , p reva il in  seven states.0

I t  w ou ld  appear that a compai'ative negligence standard is 
favored b y  the scholars as a workab le and more ju s t scheme than 
the con tribu to ry  negligence ru le  which now prevails in most 
states.7 T h e  reasons which appeal to the scholars do not, however, 
appear to be convincing to the leg is la tive  m ind—if  one may judge 
by the frequency w ith  wh ich proposals for adoption of compara­
tive  negligence are made and defeated in  state leg isla tures.8 In

hkl
I

m

Outmoded Defense T lin t  Should Be Abolished," 43 A.B.A .J. .32 (1957): Haines, "Canadian 
Comparative Negligence Law ," 23 Ins. Counsel J. 201 (1956): Bound, "Comparative Negli­
gence," 13 N A CCA  L .  J. 195 (1954); Schroeder, "Courts and Comonrative Negligence," 
1950 I ns. L . J . 791.

* M ole and W ilson, “ A Study of Comparative Negligence,”  17 Corn. L . Q. 333 at 
337-338 (1932): I ’ rosscr, "Com parative Negligence," 5i M ic ii. L .  R ev. 465 i t  466 (1953); 
T u r k , "Com parative Negligence on the M arch ," 28 Ciii-Kent L . R ev. 189 at 208-245 (1950).

s l ’ rosscr states that there arc some forty statutes, apparently in successful operation, 
and that they have been applied in about 1200 cases. Prosser, "Com parative Negligence," 
61 Micii. I ,. R ev. 405 at 467 (1953).

o Those states are Arkansas, Georgia, M ississippi, Nebraska, South Dakota, Tennessee, 
and Wisconsin. Th e statutes and other authorities in each state arc discussed briefly, infra.

7 Grecoky, Leoislative Loss Distribution in Negligence Actions 4  ̂1930); James, 
“ Contributory Negligence," 02 Yale L . J. 691 at 704-705 (1953); James, "Comparative 
Negligence," 26 Utah Bar 109 (1956); Malone, "Comparative Negligence—Louisiana's 
Forgotten Heritage," 6 La. L . R ev. 125 at 142-147 (1945): Maloney, "From  Contributory 
to Comparative Negligence: A Needed Law Reform ,”  11 Univ. Fla. L . R ev. 135 at 173 
(1958); Morris, T orts 215 (1953); Pound, "Com parative Negligence," 13 NACCA I.. J. 
195 nt 197 (1954); Prosser, "Com parative Negligence,”  .61 Mich, L . R ev, 465 at 508 (1953); 
Ph ilb rick , "Lo ss Apportionment in Negligence Cases," 99 Univ. 1*a. L . R ev. 572 at 572 
(1951): T u rk , "Comparative Negligence on the M arch," 28 Ciii-Kent I.. Rev. 189 at 

841-845 (1950); Williams, J oint T orts and Contributory Nkglioence 259 (1951).
Justice B lack, speaking for the Supreme Court of the United States, had the following 

to say about the two rules in Pope & Ta lb o t, Inc. v. Hawn, 346 U .S. 40G at 408-409 (1953): 
"T h e  harsh ru le  of the common law under which contributory i "gligcncc whollv barred 
an injured person from recovery is completely incompatible with modern admiralty policy 
and practice. Exercising its traditional discretion, admiralty has developed and now 
follows its own fairer and more flexible rule which allows such consideration of con­
tributory negligence in  mitigation of damages ns justice requires."

8 According to a list compiled in  1951 comparative negligence legislation had been 
introduced in the following fifteen stales, all of which have rejected the proposals: 
Arizona, California, Colorado, Kansas, Massachusetts, Michigan, M issouri, New York,

• - rtf. •«.
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the absence o f effective re b u tta l o f the scho larly v iew , the con­
v ic tion  grows that the persuasive arguments against comparative 
negligence are found , no t in  a supposed ju s tice  o f deny ing re ­
covery to one whose negligence con tribu ted  to h is in ju r ie s , b u t 
in  p ractica l considerations of effect o f adoption of such a ru le . 
Such p ractica l considerations in c lude  concern for the frequency 
w ith  w h ich  cla im s ■would be made, the frequency w ith  wh ich 
ju r ie s  w ou ld  dea l k in d ly  w ith  an in ju re d  party at the expense of 
a re la tiv e ly  innocen t b u t financ ia lly  responsib le defendant, the 
effect o f such verd ic ts upon negotiated settlements, the d ifficu ltie s 
and expense o f d isposing o f frivo lous o r nuisance claims, and the 
bu rden  upon the courts re su lt in g  from  lit ig a tio n  unde r a scheme 
m aking recoveries possib le wh ich w ou ld  at the present tim e be 
barred b y  con tr ib u to ry  negligence.0

T h e  purpose o f th is a rtic le  is not to re-plow the ground of 
h istory, case law , and statutory developments which has been so 
competently t i l le d  b y  others. N o r is the purpose to g ive a de­
ta iled  consideration o f each of the pi-actical matters m entioned 
above.10 In stead , the focus of th is a rtic le  is on the re la tionsh ip 
between comparative negligence and autom obile l ia b i l i t y  in su r­
ance. In su rance rates and accident statistics, ra ther than ru le s o f 
law  and cases, are the p rim ary materia ls. Such a consideration 
o f the sub je c t i t  m igh t be hoped w ou ld  give a positive and sub­
stan tia ted answer to the frequen tly  debated b u t never documented 
question of w hether adoption of comparative negligence w ou ld  
resu lt in  an increase in  au tom ob ile l ia b i l i ty  insurance p rem ium

North Dakota, Ohio, Oregon, Pennsylvania, Tennessee, Utah, and Washington. Lipscomb, 
"Com parative Negligence," 1951 Ins. L.J . GG7 at 674, Subsequent efforts to enact such 
legislation have failed in Alabama, 8 Aij\. L . Rev. 71 (1955); Florida, Maloney, "From  
Contributory to Comparative Negligence: A Needed Law  Reform ," II Univ. F la . L .  Rev. 
135 nt 186, n. 5 (1958); New York, Averbach, "Com parative Negligence Legislation: A 
Cure for O ur Congested Courts," 19 Albany L. Rev. 4 at 13 (1955); Note, 25 Foitn. L .  Rev. 
184, notes 5,6,7 (1956); Pennsylvania, O 'Toole, "Comparative Negligence: T h e  Pennsyl­
vania Proposal," 2 Vix.t,. L .  Rev. 474 (1957); ami Washington, Mouse B ill No. 28, 82d rcg. 
sess., 1951; Senate B ill No. 352, 33d reg. sess., 1953; House B ill No. 40, Senate B ill No. 460, 

35th rcg. sess., 1957.

OSec authorities cited, note 2 supra.
to A recently published report of a survey of Arkansas judges and lawyers on the 

cRccts of that state's adoption of comparative negligence in 1955 furnishes much valuable 
information with respect to many of these problems. Rosenberg, "Comparative Negligence 
in Arkansas: A 'Before and After' Survey," 13 A rk. L .  Rev. 89 (1959). Another recent 
study of related problems is Zf.isei., Kalvkn, ano Buciihol?., Delay in the Courts (1959). 
Of particular interest for the purposes of this article is the author’s conclusion that the 
phenomenon of claim s consciousness does exist. T h e ir  discussion of the subject appears 
in chapter 20 of the book.
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rates.11 As w i l l  appear, however, such precision does no t seem 
to be possible. Nevertheless i t  does appear possib le to draw  some 
m ean ing fu l conclusions about the lim its  w ith in  or extent to which 
comparative negligence does affect p rem ium  rates, i f  indeed i t  
has any effect. T he  insurance statistics also contain in form ation 
w ith  respect to the effect o f comparative negligence in  stim u la tin g  
the f il in g  of cla im s and the size o f c la im  settlements. F u rth e r ob­
servations may be made w ith  respect to the frequen tly  expressed 
v iew  that even in  states in  w h ich the con tribu to ry negligence 
ru le  preva ils comparative negligence is in  fact practiced by a ll 
concerned, in c lu d in g  ad justers, attorneys, ju r ie s , and even ju d g ­
es. In  th is way it  is hoped something w i l l  be added to the in fo r­
m ation  ava ilab le  fo r eva luation o f the practica l considerations 
w h ich  appear to contro l the decision to adopt o r re ject a compar­
a tive negligence standard in  lie u  of the con tribu to ry negligence 
ru le .

O b s t a c l e s t o  D e t e r m i n i n g  t h e  E f f e c t s 

o f  C o m p a r a t i v e  N e g l i g e n c e  o n  L iability In s u r a n c e

As w ith  discussions about the weather, many people have talked 
abou t the possible effect o f comparative negligence on lia b i l ity  
in surance prem ium  rates, b u t nobody has done anyth ing to 
demonstrate tha t effect. T o  some it  appears to be so obvious 
that comparative negligence w ou ld  increase the rates that no 
ev id cn tia i7  data is advanced to support the proposition. O thers, 
p rem is ing th e ir conclusion on the assumption that comparative 
neg ligence is the true test app lied in  almost every case, are equa l­
ly  certa in  that comparative negligence has no effect on lia b i l ity  
in surance rates. One skeptica l v iew  finds significance in the fact 
th a t insurance counsel, who have ava ilab le  to them the necessary 
data, have fa iled  to produce sta tistica l support for the proposi­
tion  that ra les arc increased.12 Another au tho r docs state that a 
10-ycar study indicates that autom obile l ia b i l ity  rates in  W is­
consin, v'here a form of comparative negligence prevails, ex­
ceed the rates for comparable c ities and areas in surround ing

11 E.g., Averbach, "Comparative Negligence Legislation: A Cure for Our Congested 
Courts.”  19 Aliiany L .  Rev. 4 at 11 (1955); Brew, "Com parative Negligence,”  43 A.B.A.J. 
127 at 129 (1957): Grubb and Roper, "Com parative Negligence," 32 Nun. L . Rev. 234 at 
240-24', 1952); 1-Iaycs, "New York Should Adopt a Comparative Negligence R u le ,"  27
N .Y  .S. L u l , 283 at 239 (1955): Harkavy, "Com parative Negligence,”  4.3 A.B.A.J. 115 at 
110 (1957); Pound, "Comparative Negligence,”  13 N A CCA L .J . 195 at 198-199 (1954): 
note, SO N .D . L . Rr.v. 105 at 117 (1954).

12  Maloney, "Comparative Negligence: A Needed Law R eform ," 11 Univ. Fla. L . 
R ev. 135 at 163 (1953).
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states by  17 to 64 percent.13 T h e  inference, however, that th is 
variance is caused b y  comparative negligence alone w ou ld  seem 
to be destroyed by the im p robab ility  that a sing le cause w ou ld  
have such d iverse effects. M eanwhile , no one seems suffic ien tly 
concerned to en ter upon speculation as to whether comparative 
negligence, wh ich  w ou ld  perm it in surers to m ain ta in  subroga­
tion actions otherw ise barred b y  the in su red ’s negligence, w ou ld  
re su lt in  decreased rates fo r insurance against loss b y  co llis ion .14 
Perhaps, desp ite the attempt made here, the exp lanation o f th is 
in ac tiv ity  is that, as is the case w ith  the weather, no th ing  can be 
done abou t it .

Safety Fac to rs
C erta in ly  the obstacles to detecting an effect of a ru le  of law  

upon insurance rates arc both numerous and imposing. O bv i­
ously, one may no t s im p ly compare the rates of a state w ith  a 
form o f comparative negligence w ith  the rates o f a ne ighboring 
state in  wh ich the con tribu to ry negligence ru le  prevails, and con­
clude that any difference in  rates is a ttr ib u tab le  to the legal effect 
given to negligence on the part of the in ju re d  party. T here  are 
almost certa in  to be differences in  safety conditions in the two 
states, and as m igh t be expected and can be demonstrated, safety 
conditions and the accident rate p lay a much more important 
part in de te rm in ing  the leve l of insurance rates than do differences 
in th is ru le  o f law . Safety conditions w ith in  a state in tu rn  de­
pend upon many variab les, such as the physical cond ition of 
streets and highways, the degree to which p rinc ip les o f safety 
engineering have been incorporated in  construction , the traffic

in Grubb and Roper, "Com parative Negligence,”  32 Nei.. L . R ev. 234 at 240-247 (1952).
n  As pointed out infra, one of the difficulties of comparing insurance rates in different 

states is that the rates become effective in different states upon different dates. W hile 
adjustment can be made svith respect to liability insurance on the basis of a monthly 
change factor to reduce the rates to a common date, the addition of the variables of the 
number of automobile me dels, the changing automobile styles of the models, and the 
declining values of autos with age and obsolescence makes sim ilar adjustments with 
collision insurance scent unreal.

A sample check of the rates published by National Auto Underwriters Association 
for $50.00 deductible collision insurance on a Chevrolet G-cylindcr 4-door ltd  A ir  sedan, 
and in effect September 1959, did show that Wisconsin rates for the remainder of state 
territory were lower than the rates in Illinois, Michigan, and Minnesota though higher 
titan the rates for Iowa. Mississippi's comparable rates were lower than thos”  applicable 
in its neighboring states. On the other hand, the Arkansas rates for the remainder of 
;tatc territory were higher than those applicable in Missouri, Oklahoma, and Mississippi, 
hut lower than those applicable in Louisiana and Tennessee. T h e  Georgia rates applicable 
were also higher than those applicable in Alabama, Florida, North Carolina, and South 
Catolina, but lower than those applicable in Tennessee.
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vo lum e, the d is tr ib u tio n  o f the traffic between ru ra l and urban 
d r iv in g , the weather cond itions wh ich p reva il, the le ve l of d rive r 
educa tion and the degree to wh ich safety-mindedness has been 
impressed upon the d r iv in g  popu lation , the traffic laws, such as 
speed lim its , the m in im um  age fo r d rive rs ’ licenses, the tests ad­
m in iste red  upon gran ting and renewal o f licenses, and even the 
l iq u o r  law s and licensing po lic ies, as w e ll as the effectiveness 
w ith  wh ich traffic laws are enforced.15

E conom ic  V a r ia b le s
A no the r c lu ste r of factors affecting insurance rates may be 

characterized as economic. T rem endous differences may exist in 
the economies o f ne ighboring states. For example, the 1956 per 
cap ita income in  M ississipp i, a comparative negligence state, was 
$964, whereas the 1956 per cap ita income in  the neighboring 
state of Lou isiana was $1,444.1C M anufactu rers’ payro lls are a l­
most doub le  farm  income in  W isconsin , whereas in  ad jo in ing 
Iow a farm  income is more than tr ip le  the total o f m anufacturers’ 
payro lls .17 These differences in  economic leve l and type of ac­
t iv ity  arc reflected in  the damages awarded for loss of earnings. 
T h e y  also affect ju r y  estimates of the va lue  to be assigned pain 
and su ffe ring  or the loss of a lim b . Econom ic factors have a sec­
ondary effect through th e ir d irect effect on h ighway construc­
tion , repair, and the type and density o f traffic. F in a lly , the 
effectiveness of governmenta l regu la tion  o f the insurance in du s­
try  and the rates wh ich i t  charges varies greatly from state to 
state. T h u s , rates o f a state wh ich arc h igher in  re la tion to the 
frequency of accidents and the economic leve l than those of an­
o ther state may reflect an insurance comm ission’s acceptance of 
low er perm issib le loss ratios, or h igher insurance in du stry  profits.

Legal factors

T u rn in g  to legal considerations, i t  is also obvious that d iffer­
ences in  other ru les of law  may be equa lly  sign ifican t in  deter­
m in in g  the leve l of insurance rates. Fo r example, in  W isconsin

10 For a discussion ot the numerous causes of traffic accidents, see D kSii.va, W hy W e 
H ave Automobile Accidents (1912). T h e  National Safety Council's annual publication, 
Accident Fads, contains much statistical information about traffic accidents. For assistance 
in interpretation of such statistics, see National Conference on Uniform T raffic Ac­
cident Statistics, Uses of T raffic Accident R ecords (1917).

io T he World Almanac —1958, p. 752.
n  Id ., pp. C57, 088.
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a statute a llow s the jo in d e r o f the insurance company concerned 
as a defendan t in  the action brough t against the a lleged tortfeasor.18 
The genera l ru le  is that p re ju d ic ia l erro r m ay be comm itted by 
the in ten tio n a l in jec tion  o f evidence show ing the defendant carries 
l ia b il ity  in surance because of its tendency to induce larger ve r­
dicts.10 I f  there is any factua l basis fo r th is ru le , the W isconsin 
jo inde r sta tu te m ust be assigned considerable responsib ility  fo r 
any excess o f W isconsin  rates over those of its neighbors a ttr ib u t­
able to lega l ru le s.

O ther lega l factors ivh ich  m igh t affect insurance rates in c lude  
the presence o r absence o f a “guest sta tu te ," re q u ir in g  proof o f 
gross negligence, recklessness, or in ten tiona l w rongdoing, or 
satisfaction o f some other d iff icu lt test as a basis for imposing 
lia b i lity  to a g ra tu itous passenger in  an autom obile .20 I t  is con­
ceivable that rates w ou ld  be affected by the acceptance of the fam ily  
car doctrine , o r a sta tu to ry basis21 fo r imposing l ia b i l i t y  on the 
owner o f an au tom ob ile  fo r in ju r ie s  in flic ted  by others using the 
vehicle. S ta tu to ry v io la tions, p a rticu la r ly  v io la tions o f traffic laws, 
receive va ry in g  treatm ent in  d ifferen t ju risd ic tio n s , constitu ting  
negligence per se in  some states and on ly evidence o f negligence 
in others.22 These differences m igh t be expected to affect insurance 
rates, as w o u ld  differences in  the degree to which the presence o f 
con tribu to ry negligence is determ ined by the same standards used

H> Wis. Stat. (1957) §§85.93, 200.11 (I) . See MacDonald, "D irect Action Against Liability 
Insurance Com panies," 1957 Wis. L . R ev, 012.

i®4 A .L .R . (2d) 704 nt 705 (1919). T h e  Wisconsin court appears to have little  doubt 
that the joinder statute has increased recoveries in that state. In  Bergstein v. I ’opkin, 202 
Wis. 025 nt 033, 233 N .W . 572 (1930), the court said: “ Whether or not it is an indictment 
nf our ju ry  system, it  is a fact recognized by everyone that tbe purpose of making the 
insurance company a pnrty defendant is to increase the award of damages made against 
die insured. T h a t it  has that effect, no one fam iliar with the trial of cases can doubt."

20 Wisconsin, for example, has no host-gucst statute, which might be expected to 
rontributc to higher rates, However, one authoritative view is that the net effect of such 
statutes cm recoveries by guests as a class is not materially different from that which obtains 
under the common law rules developed in Wisconsin. Cam pbell, "llo st-G u cst Rules in 
Wisconsin," 1913 W is. L . R ev. 180 at 203.

Neither Georgia nor Mississippi, both states with comparative negligence rules and 
die subject of detailed investigation, infra, have host-gucst statutes. Arkansas, another 
state with a comparative negligence statute, does have a statute requiring the proof of 
willful and wanton operation. Ark. Stat. Ann. (1947) §75.913. For a listing of state 
statutes and a discussion of the host-gucst liability problem, sec 2 Harper and J amf.s, 
Torts 950-902 (1950).

21 Sec 2 Harper. ani> James, T o rts  1419-1428 (1950): Prosser, T orts, 2d ed., 309-372 
(1955).

222  H arper and James, T o rts  997 (1950): Prosser, Torts, 2d ed., 152-101 (1955). For 
:ui interesting attempt to compare the dilTiculties of recovery presented by varying treat­
ments of contributory negligence in Wisconsin and the four states surrounding it, see 
comment, 1954 W is. L , Rev. 95.



to determ ine what constitutes negligence on the part o f the de­
fendant.23 Vary ing forms of the last clear chance doctrine produce 
d ispa rity  of treatment of con tribu to ry negligence in  d ifferen t 
states,24 and thus perm it a range fo r differences in  the operative 
effects o f comparative and con tribu to ry negligence in  comparisons 
between various states. Moreover, as w il l be seen, considerable 
varia tion  exists in  the form ulation o f the comparative negligence 
ru le s of the various states, again destroying any expectation that 
a fixed or quan tita tive  d ifference exists when so-called comparative 
negligence state rates are compared w ith  rates of states enforcing 
a con tribu to ry negligence ru le . Fo r example, recognition of 
assumption of the risk as a complete defense may make less d istin c t 
the differences between a con tribu to ry negligence ru le  and a com­
parative negligence ru le .25

T he  E x is t in g  D a ta
T h e  d iff icu lty  of so rting ou t and id en tify in g  the effect of any 

one of these many variab les affecting rates is made even more d iffi­
c u lt , o r perhaps impossib le, by the deficiencies and inadequacies of 
ex is tin g  statistica l and rate data. O f course, the ex isting data were 
no t accumulated fo r the purpose of detecting an effect due to the 
d iffe ren t lega l consequences of con tribu to ry negligence. Accord­
in g ly , it  is necessary to m ine, stamp, and refine the ex isting raw  
m ate ria ls in order to extract any in fo rm ation on the subject.

T he re  is, for example, no sing le l ia b i l ity  rate fo r a pa rticu la r 
state. T h e  num ber of insurance companies engaged in  the casualty 
in surance business in  each state is an assurance of d ive rs ity  w ith in  
the lim its  estab lished by competition. T o  a considerable extent 
th is d iff icu lty  is overcome by the rate fo rm u la tion  services per­
form ed by associations of casualty insurance companies, such ns

28 C f. James, "Contributory Negligence," 02 Yale L .J . G91 at 723-V29 (1953).
2 1 2  H ari'fr and James, T o rts  1215-1255 (1950); Prosser, Torts, 2d ed., 290-290 (1955). 

A view that the version of last clear chance known as the "hum anitarian doctrine," and 
applied in M isso r:. to defendants operating motor vehicles [Harper and James, T o rts  
1252-1253 (1950); 1’ r o s s e k ,  T o rt s , 2d ed., 291-295 (1955)], is productive of higher liability 
insurance rates than comparative negligence finds some support in comparison of tiie 
insurance rates applicable in Missouri and Arkansas. See Tables IV -A  and V.

2* Insofar as assumption of the risk is merely another way of stating that there is 
no lia b ility  in the absence of a duty, recognition of the defense under a comparative 
negligence system wotdd seem to be of little importance, lin t conduct which might be 
more properly characterised as contributory negligence is sometimes recognized as a 
defense under the label of assumption of tiie risk. E.g., Southland liutnne Gas Co. v. 
Blackw ell, 211 C.a. 005, 88 S.E . (2d) G (1955). Cf. Storlie v. Hartford Accident & Indem­
nity Co., 251 Wis. 310, 28 N .W . (2d) (1917); Saxton v. Rose, 201 Miss. 814, 29 S. (2d) 

010 (1917).
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the N ationa l B ureau of Casualty U nderw riters. On the basis of 
the losses reported to these associations ac tuaria l determ inations 
are made of the rates wh ich  shou ld be charged fo r various categories 
o f risks in  the various states. T h is  in fo rm ation is fu rn ished to 
members and so ld to o ther companies wh ich  w ish to purchase the 
services o f the associations. T h e  Nationa l Bureau of Casualty 
U nderw rite rs also serves as an agent fo r its members, f ilin g  new 
rates w ith  the various state insurance commissions fo r approval. 
D epartures from  these rates for com petitive purposes may be and 
are made b y  those non-member companies which m erely purchase 
the rate de term ination  sendees of the bureau . O ther companies 
arrive  at a rate stru c tu re  in  various independent ways.

O f course, even what un ifo rm ity  is obtained th rough acceptance 
of the rate s tru c tu re  o f a p a rticu la r association does not perm it 
free comparison of the rates of one state w ith  rates of another 
state. T h e  N ationa l Bureau of Casualty U nderw rite rs has, for 
example, d iv id ed  each state in to a num ber of rate territo ries for 
the purpose of accum u la tin g  loss statistics and fo r fix in g  of rates. 
Several te rrito ries in  a p a rticu la r state may be combined in a single 
te rr ito r ia l g roup ing w ith  a single rate structu re fo r a ll territo ries 
w ith in  tha t group ing , pend ing accumulation of sufficient experi­
ence to perm it more refined treatment of each te rrito ry . Deter­
m ination o f what area shall be encompassed in a te rrito ry o r a 
te rr ito ria l g roup ing depends upon a num ber of variab le  factors. 
W ith o u t un ifo rm ity  in  defin ition , te rrito ries in  d ifferen t states 
may be compared on ly w ith  extreme d ifficu lty . Fo r most of the 
states the bu reau  has established one catch-all te rrito ry , denom i­
nated "rem ainder of the state,” which inc ludes a ll the areas which 
d id  not have su ffic ien tly d is tin c tive  characteristics to m erit treat­
ment as a separate te rrito ry . I t  is th is te rr ito r ia l rate structu re 
which appears to offer the greatest opportun ity for comparison, 
since it  genera lly covers ru ra l and small c ity areas, where the 
differences between territo ries in the accident rate caused by 
density of popu lation , vo lum e of traffic, and va ry ing  degrees of 
v ig ilance in m un ic ip a l law enforcement are m in im ized . I t  is, 
however, fa r from an idea l u n it for comparison.

In  add ition  to the possib ilities o f c lassify ing insurance by 
breadth of coverage in monetary terms, the risks in su red may be 
classified in a num ber o f o ther ways. One bureau classification of 
priva te autom obiles, Class I-A, covers ind iv idua lly-owned vehicles, 
driven for p leasure and not used for business or for transportation 
to or from work, and not owned or d riven  by a male under the

*5/ ■ i f f
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age o f 25. Another classification covers sim ilarly-described veh icles, 
except that transportation to and from  work not in  excess o f ten 
m iles in  each d irection  is a llow ed. O ther classifications of privately- 
owned veh ic les exist, o f course, and commercial veh icles are sub jec t 
to m any classifications based upon the type o f veh ic le and its use. 
O f course, even standard po lic ies are sub jec t to va ry ing  construc­
tions in  d iffe ren t states. T h e  effect o f th is d ive rs ity  o f classification 
w ith  respect to privately-owned autom obiles is, however, greatly 
m in im ized  b y  the use o f a rate fo r a p a rticu la r classification as the 
base ra te , w ith  the rates fo r o ther classifications computed as fixed 
percentages o f the base rate. Fo r example, in  most states C lass I-A 
is the base rate fo r the privately-owned autom obile , and the rates 
fo r o ther r isk  classifications of privately-owned vehicles are com­
pu ted  as fixed percentages o f that rate.20

Comparison of the rates effective in  d iffe ren t states is fu r th e r 
com p lica ted b y  the fact that there is no un ifo rm ity  between states 
in  the dates upon which filings of rates take place. F o r example, 
the N a tiona l Bureau of Casualty U nderw rite rs Hied the Class I-A 
ra te , now  effective in  Oklahoma, on October 23, 1957, whereas 
the ra te  fo r the same classification in  Arkansas was filed on De­
cem ber 19, 1958. In  lig h t o f the general in fla tionary trend , d irec t 
comparison of these rates w ou ld  be m islead ing . Some correction 
fo r the differences in  dates o f f ilin g  can be made, as has been done 
in  the computations made here in , b y  de te rm in ing  a m on th ly  rate 
o f increase or decrease between two f ilin g  dates, and using that 
m on th ly  rate figure to reduce the rates o f a ll states to a hypothetica l
common filin g  date.

D ifferences in  insurance rates exist, o f course, not on ly  because 
of the c la im  consciousness o f the popu lation of a state b u t also 
because o f the difference in safety cond itions in  various states and 
the frequency w ith  wh ich in su red  veh icles are in vo lved  in  acci­
dents. Before comparison of rates may be made for the purpose 
of de te rm in ing  whether comparative negligence has an effect on 
the rates, proper ad justm ent m ust be made fo r the difference in 
the rates caused by a h igher o r low er accident rate. However,

20 T h e  rate structure in the commercial classification of the bureau no longer follows
this pattern. W ithin the privatcly-ownetl automobile classification, the additional pre­
miums for categories of increased risks are determined as a fixed percentage o f the Class I-A
rate. A different set o f percentage ratios are used for determining the increased premium
applicable in large cities than is used with sm all cities and rura l areas. Tw o sets of
percentage ratios for these two types of terriio .ics have been established on a country­

wide basis. However, there are variations in a number of states.
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27 U .S. Df.pt. of H ealth, F.ducatic 
Vfjiici.e Accidents, 2d rev. (1953).

28 T ra ffic  Safety, p. 3-1 (Dcccmbc 
20 Letter fio in  the National Safety 
ao DeSilva, W hy We Have Auto

Council, Acciof.nt Facts—1957, 50, 55.
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the ava ilab le  sta tis tica l data on non-fatal accidents and in ju r ie s  
w h ich  m igh t be used to make such an ad ju stm en t is far from 
satisfactory. A lthough  there ex ist un ifo rm  de fin ition s o f motor 
veh ic le  accidents,27 these de fin ition s are not used b y  a l l accident 
rep o rtin g  au thorities, and i t  appears that the de fin itions are not 
app lied  in  the same m anner by those au tho ritie s which do use 
them . F o r example, d u r in g  the year 1957 the ra tio  o f reported 
in ju r ie s  to reported deaths va r ied  from  s ix  in ju r ie s  to one death 
in  A rkansas to 241 in ju r ie s  to one death in  Massachusetts.28 Such 
va r ia tio n  exists, not because o f tru e  differences in  the ratios, b u t 
because o f what in ju r ie s  are counted.

Death , o f course, has a un ifo rm ity  and importance wh ich does 
g ive re lia b i li ty  to death statistics. Upon appraisa l o f the re la tive  
r e lia b i l i ty  o f the reports ava ilab le , the N a tiona l Safety C ouncil 
has adopted a un ifo rm  ra tio  of thirty-five d isab lin g  in ju r ie s  for 
each death  for estim ating the num ber o f d isab lin g  in ju r ie s  for 
each state.20 W h ile  such an estim ate is un doub ted ly  more re liab le  
than the ava ilab le  reported in fo rm ation , i t  o bv iously  rests upon 
an assumption which is incorrect. O ther statistics in d ica te  that, 
even afte r allowance fo r poorer repo rting  in  ru ra l areas, the ra tio  
of in ju r ie s  to fa ta litie s is m uch h igher in  u rban  regions than in 
ru ra l areas, p robab ly because the h igher rate o f speed in ru ra l 
accidents is more lik e ly  to produce a fa ta lity  than is the case in 
an u rb an  accident.30 Since the re la tive  d is tr ib u tio n  o f the popu­
la tion  in  u rban  and ru ra l regions varies greatly in  the various 
states, i t  m ust be acknow ledged that even the best in d ica to r of 
safety cond itions in  the various states—that found in  death statistics 
—is inaccurate .

F in a lly , the ava ilab le  statistics are frequen tly  presented in a 
form  w h ich  renders extrem ely hazardous th e ir m an ipu la tion  by 
persons u n sk ille d  in  sta tistica l methods. T h a t descrip tion is u n ­
fo rtun a te ly  appropriate for most members of the legal profession 
who are concerned w ith  the sub ject. Chance and fo rtu itous com­
b ina tion s produce d istortions, p a rticu la r ly  in sta tis tica l analysis 
in vo lv in g  sm all samples and fie lds; and w ith  the lim ite d  num ber

27 U.S. Dept, o f H ea lth , Education and W elfare, Uniform Definitions of M otor 
Vehicle Accidents, 2<1 rev. (1953).

28  T raffic Safety, p. 31 (December 1957).
2!> Letter from  the National Safely Council, March 2li, 1958.
noDeSilva, Why Wf. IIavp. Automobile Accidents 120 (1912); National Safety 

Council, Accident Facts—1957, 50, 55.
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m igh t be expected to a 
T h e  comparative neglige 
fa r from  un ifo rm , and a 
a necessary basis for eva l

o f states in  the coun try as w e ll as the sm a ll num ber o f states w ith  
comparative negligence the risk  o f d isto rtion  here is h igh. Statistics 
themselves prove noth ing; a cause and effect re lationsh ip must 
be  read in to  them. A nd one who has a p rio r i knowledge of the 
cause and effect p robab ly can find at least some statistics which 
demonstrate what he a lready knew.81

The  lawyer un sk ille d  in  statistics may take encouragement 
from  the statement of the N ationa l Conference on Un ifo rm  T ra ff ic  
A cc iden t Statistics that experience has shown that re la tive ly  ad­
vanced sta tis tica l techniques are not no rm a lly  necessary or practica l 
in  traffic accident analysis work.32 But, hav ing surveyed the d iffi­
cu ltie s presented by the m u lt itu d e  of operative factors and the 
inadequacy of the data ava ilab le , he w il l abandon hope that effect 
of comparative negligence can be shown w ith  an accuracy ex­
pressib le in  fixed percentages or many figured decim al ratios. He 
may even agiee w ith  one em inent scholar that the w in d fa ll to 
p la in tiffs caused by re ten tion of the last c lear chance doctrine in 
states w ith  comparative negligence ru les m ust be reflected in  in ­
surance rates.33 But he w ill feel sure that no instrum ent now 
exists w h ich can measure that consequence.

T iie C o m p a r a t i v e  N e g l i g e n c e  St a t e s

As mentioned above, comparative negligence exists in many 
states in the form of statutes of lim ited  app lication , and, indeed, 
it  m ay be found throughout the nation in  lit ig a tio n  under the 
Federa l Employers’ L ia b ility  Act. However, on ly seven states 
have comparative negligence ru les o f general app licab ility  which

01 E.g., Powell, "Contributory Negligence: A Necessary Check on the American Ju ry ," 
•IS A .B.A .J. 1005 at 1007 (1957). cites statistics indicating that even under contributory 
negligence rules 85% to 90% of all claims asserted are settled, but distinguishes the 
comparable statistics of litigation under the comparative n.gligcncc rule of th? Federal 
Employers L ia b ility  Act, in which 87% of the claims arc reported to he settled by 
compromise prior to verdict, on the basis that in such cases only one claimant out of 
each thousand fails to obtain compensation. On the other hand, statistics reported in 
7.EISEL, Kai.ven, and Buciihoiv., Dfxay in tiie Courts 40 (1959), indicate that in New 
York city only 1.7% of al! personal in jury claims arc tried to completion. Assuming even 
a 50% victory rale for plaintiffs, tbe total result In proportion of claimants receiving 
compensation would appear lo be little different from (bat indicated in the statistics 
cited by Powell.

O r, for another example, see the suggestion, infra note 72, of a possible use of 
statistics to support a conclusion that comparative negligence encourages bad driving 
habits and accidents.

as N ational Conference on U niform Accident Statistics, Uses of T raffic Accident 
R ecords 153 (1917).

38 Prosser, "Com parative Negligence," 51 Mich. L . Ruv. 465 at 496 (1953).
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m igh t be expected to affect autom obile l ia b i l i ty  insurance rates. 
T h e  comparative negligence ru le s of even these seven states are 
fa r from  un ifo rm , and a b r ie f summary of th e ir differences seems 
a necessary basis fo r eva luation o f statistica l data.

G eorg ia
Deta iled consideration of the comparative negligence ru le  o f 

Georgia may be found in  any o f the m ajor artic les on the sub jec t 
o f comparative negligence.84 T h e  ru le  appears to have o rig inated 
in  a series o f common law  decisions in  actions against ra ilroads 
in  wh ich the Georgia court drew  on a few contemporary Eng lish  
decisions as au th o rity  for the proposition that fau lt on the part o f 
the p la in tiff .h o u ld  go to m itiga tion  of the damages. T h e  codifiers 
o f the Georgia Code of 1860-1862 restated and incorporated the 
p rin c ip le  o f these cases, as they were authorized to do, in  that 
code.85 A lthough  the present code language80 w ou ld  appear to 
l im it  app lica tion  o f the p rin c ip le  to cases in vo lv in g  ra ilroad  de­
fendants, th is in  fact has not been the case, and the p rinc ip le is 
one of general app licab ility . However, one who judges compara­
tive  negligence ru le s w ith  the standards of a pu ris t w il l f in d  some 
defects in  the Georgia ru le . I t  app lies on ly where the fa u lt o f 
the p la in tiff is less than that o f the defendant, p roducing a m itiga ­
tion of damages in  proportion to the fau lt a ttr ib u ta b le  to the 
p la in tiff . T h e  bar to recovery s t i ll exists where p la in tiff ’s fa u lt 
is equa l to o r greater than that of the defendant. Moreover, 
another sta tu to ry p rovis ion87 has been app lied in connection w ith

31 Mole* nnd W ilson, "A  Study of Comparative Negligence," 17 Corn. L . Q. 001 nt
G35-G37 (1932); Mnloney, "Fro m  Contributory to Comparative Negligence: A Needed Law 
R eform ," I I  Univ. Fi.a. L . Ukv. 135 at 150-157 (1958): Ph ilbrick, "Lo ss Apportionment in 
Negligence Cases,”  99 U niv. Pa. L . Rev. 7GG nt 777-780 (1951); Prosser, "Com parative 
Negligence," 51 Micii. L .  Rr.v. 4G5 al 489-190, 497 (1953); T u r k , "Com parative Negligence 
on the March,*' 28 Ciii-Kent L . R ev. 301 at 326-333 (1950).

33 T h e  better discussions of this development are found in Philbrick, "Lo ss Appor­
tionment in Negligence Cases," 99 Univ. 1*a. L . R ev. 766 (1951) and T u rk , "Com parative 
Negligence on the M arch ," 28 Ciii-Kent L .  R ev. 304 (1950).

so G a. Code Ann. (1935) §91-703: "Consent or negligence of person injured as defense: 
comparative negligence as nlfecting the amount of recovery—  No person shall recover 
damages from a railroad company for in jury to himself or his property, where the same 
Is done by Ids consent or is caused by bis own negligence. I f  the complainant and the 
agents of the company arc both at fault, the former may recover, but tbe damages shall 
be diminished by the jury In proportion to the amount of fault attributable to him .”

•it Ga. Code Ann. (1935) §105-603: " I f  the plaintiff hy ordinary care could have avoided 
the consequences to him self caused by the defendant's negligence, be is not entitled to 
recover. In  other cases the defendant is not relieved, although the plaintiff may in some 
way have contributed to the injury sustained."
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the comparative negligence ru le  so as to create what has appro­
p ria te ly  been ca lled a reverse last c lear chance doctrine38 w h ich  
complete ly bars recovery i f  the p la in tiff cou ld  have avo ided the 
consequences of defendan t’s negligence by the exercise of o rd inary 
care. T h is  p rovision has been app lied rigo rously by  the Georgia 
courts,39 and w ou ld  b a r recovery even in  a case in  wh ich the 
defendant was g u ilty  o f gross negligence.''0 I t  also appears that 
i t  may be u t iliz e d  to g ive complete effect to con tribu to ry n eg li­
gence as a bar in  the guise of assumption o f the risk .41 Nevertheless, 
the consensus appeal's to be that the Georgia ru le  represents one 
o f the more comprehensive forms of comparative negligence.

Mississippi

The first comparative negligence statute of general app lica­
b i l i t y  in th is country was enacted in M ississipp i in 1910.42 As 
m igh t be expected the statute and case law  have been the sub jec t 
o f extensive comment in the various w ritings on comparative 
negligence.43 T he  sta tute creates what m igh t be ca lled true com­
parative negligence in  that i t  re jects the requ irem ent found in  
Georgia law , that the p la in tiff ’s negligence be less than that o f 
the defendant. U nder th is sta tu te it  is conceivable that one whose 
negligence constitu ted 80 or 90 percent o f the fa u lt  causing h is 
in ju r ie s  cou ld recover 10 or 20 percent o f his damages from the 
defendant. L ikew ise, the statute perm its recovery by one who 
was g u ilty  of "gross negligence," provided that a proportional

33 Prosser. "Com parative Negligence," 51 M in i. L . Rp.v. 4G5 at '107 (11153). Cf. Maloney, 
"Fro m  Contributory to Comparative Negligence: A Needed law  R eform ," 11 Univ. I'm , 
I.. Rr.v. 135 at 150 (1958): l ’ liillir ick , "Lo ss Apportionment in Negligence Cases." 99 Univ. 
Pa. I.. Ruv. 700 at 770 (1951).

3u Central of Georgia R y . Co. v. Roberts, 213 Ga. 135, 97 S.E. (2d) 149 (1957); Brown 
v. Atlanta Gas Light Co.. 90 Ga. App, 771, 101 S.E. (2d) 003 (1957).

•to Oa ,t v. Moppcr, 58 Ga. App. 500, 199 S.E . 219 (1938).
41 Southland Butane Gas Co. v. Blackwell, 211 Ga. 005, 83 S.E . (2d) G (1955).
42 Miss. Code Ann. (1942) §145 ;: " In  a ll actions hereafter brought for personal 

injuries, or where such injuries have resulted in death, or for in jury to property, the fact 
that the person injured, or the owner of the properly, or person having control over the 
property may have been guilty of contributory negligence shall not bar a recovery, but 
damages shall be diminished by the jury in proportion to the amount of negligence 
attributable to the person injured, or the owner of the property, or the person having 
control over the property.’

§1455: "A ll Questions of negligence and contributory negligence shall be for the 
ju ry  to determine."

43 Mole and W ilson, "Com parative Negligence,”  17 Cohn. L . Q. 001 at 040 013 (1932); 
l ’hilbrick, "Loss Apportionment in Negligence Cases,” 99 Univ. 1’a, I,. Ruv. 70G at 795 
(1951); Shell and Ihifkin, "Com parative Negligence in M ississippi," 27 Miss. I,. J . 1115 
(1930); note, 17 Tumi*. I.. Q. 270 at 283-285 (1913); Gkuoory, I.k .is i.a tiv i: Loss UisnmiuriON 
in N kcuoknce Actions 57-59 (1930).
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reduction  in  the damages awarded is made.44 Assumption of the 
risk  constitu tes a bar to recovery.45 Nevertheless, the M ississipp i 
ru le  presents comparative negligence in  its purest and most com­
prehensive form , m aking that state’s ru le  a desirab le sub jec t of 
investiga tion for present purposes.

Wisconsin

T h e  comparative negligence law  of W isconsin is likew ise based 
upon a sta tu te ,40 and has been the sub ject o f extensive comment 
in w ritin g s on comparative negligence.47 T h e  law , enacted in  
1931, resembles that o f Georgia in  that recovery is a llowed on ly 
in cases in  wh ich the p la in tiff ’s negligence is not as great as that 
of the defendant. In  such cases damages are reduced in the pro­
portion w h ich  p la in tiff ’s negligence bears to the to ta l negligence 
invo lved in p roducing his in ju r ie s .48 Assumption of the risk  is 
recognized as a complete defense, b u t the statute does not requ ire  
d im in u tio n  o f the damages where the defendant has been g u ilty  
o f gross negligence.40 L ike  the Georgia and M ississipp i ru les, 
the W isconsin  law  appears to be a desirab le sub ject o f investigation .

Arkansas

T h e  most recent adoption of a comparative negligence ru le  of 
general app licab ility  occurred in Arkansas in 1955.80 Rased upon 
a d ra ft prepared by Dean Prosser,81 the 1955 act fo llowed the

4tM o le and W ilson, "Com parative Negligence," 17 Corn. I..Q . 001 at O il (1932); 
Shell and B iitk ln , "Com parative Negligence in M ississippi," 27 Miss. L .J . 103 nt 112-113 

(1950).
<5 Shell and llu fk in , "Com parative Negligence in M ississippi," 27 Miss. L . J . 105 at 

108 109 (1956).
40 W is, Slat. Ann. (1957) §331.015: "C on lribulory negligence shall not bar recovery in 

an action by any person or his legal rcpresenlative to recover damages for negligence 
resulting in death or in in jury to person or property, if  suilt negligence rvas not as great 
n the negligence of (he person against whom recovery is sought, but any damages allowed 
shall be diminished in the proportion to the amount of negligence attributable to the 
person recovering."

■it Cam pbell, "W -'o n s in 's  Comparative Negligence Law ," 7 W is. I,, R ev. 222 (1932): 
Campbell, "T e n  Years of Comparative Negligence," 1911 Wts. L . Rev. 289; Knocllcr, 
“ Review of the Wisconsin Comparative Negligence A ct," 11 Marq. L . R ev 397 (1958); 
l ’adway, "Com parative Negligence,”  1G Makq. I.. Rev. 8 (1951); I ’ rosser, "Com parative 
Negligence," 51 Mtctt. I.. Rev. *105 nt 490-491 (1953); 'Whelan, "Comparative Negligence" 
1933 Wts. L . Rev. <105: Grwory, Leoisi.ative Loss Distrihution in Neci.ic.ence Actions 
G8-G7 (193G).

<8 Campbell, "T e n  Years of Comparative Negligence," 1911 Wts. L , Rev. 289 at 291-292.
Id . at 297-301.

80 Ark. Acts 1955, No. 199.
81 l ’ rosscr, "Com parative Negligence," 51 M id i. L . Rev. 465 at 503 (1953).
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the comparative negligence ru le  so as to create what has appro­
p ria te ly  been ca lled a reverse last clear chance doctrine*8 which 
complete ly bars recovery i f  the p la in tiff cou ld have avoided the 
consequences of defendant’s negligence by the exercise of ordinary 
care. T h is  provision has been app lied rigo rously by the Georgia 
courts,30 and w ou ld  ba r recovery even in  a case in  which t liC 
defendant was g u ilty  of gross negligence.-10 I t  also appears that 
it  may be u tiliz e d  to g ive complete effect to con tribu to ry neglj. 
gence as a bar in the guise of assumption of the risk .-"  Nevertheless, 
the consensus appears to be that the Georgia ru le  represents one 
of the more comprehensive forms o f comparative negligence.

Mississippi

T he  first comparative negligence statute o f general applica­
b i li ty  in th is country was enacted in  M ississipp i in 1910.-*2 As 
m ight be expected the sta tu te and case law  have been the subject 
of extensive comment in the various w riting s on comparative 
negligence.-13 T he  statute creates what m ight be called true com­
parative negligence in that it  re jects the requ irem en t found in 
Georgia law , that the p la in tiff ’s negligence be less than that of 
the defendant. U nder th is statute it  is conceivable that one whose 
negligence constitu ted 80 or 90 percent of the fau lt causing his 
in ju r ie s cou ld recover 10 or 20 percent o f h is damages from the 
defendant. L ikew ise, the statu te perm its recovery by one who 
was g u ilty  of “gross negligence,” provided that a proportional

SB Prosser, "Com parative Negligence," 51 M ien. L . R ev. '105 at '107 (1053). Cf. Maloncv, 
"Front Contributory to Comparative Negligence: A Needed Law Reform ,”  II Univ. Fi.a. 
L . R kv. 135 at 150 (1058): Ph ilbrick, "Lo ss Apportionment in Negligence Cases,”  09 Univ. 
Pa. L . R kv. 760 at 778 (1951).

an Central of Georgia R y . Co. v. Roberts, 213 Ga. 135. 97 S.E. (2d) 119 (1957); Brown 
v. Atlanta Cas Light Co., 9<>’ C a. App. 771, 101 S.E . (2d) 603 (1957).

40 Oast v. Moppcr, 58 Ga. App. 500. 199 S.E. 219 (1938),
41 Southland Butane Gas Co. v. Blackwell, 211 Ga. 065, 88 S.E. (2d) 0 (1955).
4a Miss. Code Ann. (1912) g 1-151: " In  all actions hereafter brought for personal 

injuries, or where such injuries have resulted in death, or for in jury to property, the fact 
that the person injured, or the owner of the property, or person having control over the 
property may have been guilty of contributory negligence shall not bar a recovery, hat 
damages shall he diminished hy the ju ry  in proportion to the amount of negligence 
attributable to the person injured, or the owner of the property, or the person having 
control over the property."

§1455: "A ll Questions of negligence and contributory rcgligcncc shall he for the 
jury to determine."

43 Mole and Wilson, "Comparative Negligence,”  17 Cohn. L . Q. 601 at 640-643 (1932); 
Philbrick, "Lo ss Apportionment in Negligence Cases," 99 Univ. Pa. L. Rkv. 760 at 7‘>'> 
(1951); Shell nnd Bufkin , "Com parative Negligence in M ississippi," 27 Miss. L . J. 105 
(1950); note, 17 Temp. L. Q. 276 at 283-285 (1913); Gregory, Legislative Loss DisrniiitnTos 

i n  Negligence Actions 57-59 (1936).
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reduction in  the damages awarded is made.44 Assumption o f the 
risk constitutes a ba r to recovery.411 Nevertheless, the M ississipp i 
ru le presents comparative negligence in  its purest and most com- 
prchcnsive form , m aking that state’s ru le  a desirab le subje-t o f 
investigation fo r present purposes.

Wisconsin

The comparative negligence law  of W isconsin is likew ise based 
upon a statute,40 and has been the sub ject of extensive comment 
in w ritings on comparative negligence.47 T he law , enacted in  
1931, resembles that of Georgia in  that recovery is a llowed only 
in cases in  which the p la in tiff ’s negligence is not as great as that 
of the defendant. In  such cases damages are reduced in the pro­
portion which p la in tiff ’s negligence bears to the total negligence 
involved in p roducing h is in ju r ie s .48 Assumption of the risk  is 
recognized as a complete defense, b u t the statute does not requ ire  
d im inu tion  of the damages where the defendant has been g u ilty  
of gross negligence.40 L ike  the Georgia and M ississipp i ru les, 
the W isconsin law  appears to be a desirab le sub ject o f investigation .

Arkansas

The most recent: adoption of a comparative negligence ru le  of 
general ap p licab ility  occurred in Arkansas in 1955.80 Based upon 
a draft prepared by Dean Prosser,81 the 1955 act fo llowed the

44 Mole and W ilson, “ Comparative Negligence,”  17 Corn. L.Q . GO-1 at G11 (1932); 
Shell and Bnfkin, "Com parative Negligence in M ississippi," 27 Miss. L .J . 105 at 112-113 

(1956).
45Shell and Bufkin , "Com parative Negligence in M ississippi," 27 Miss. L . J . 105 at 

I OS-109 (195G).
40 Wis. Stat. Ann. (1957) §331.015: “ Contributory negligence shall not bar recovery in 

an action by any person or bis legal representative to recover damages for negligence 
resulting in death or in injury to person or property, it  such negligence was not as great 
a< tbe negligence of die person against whom recovery is sought, but any damages allowed 
shall be diminished in the proportion to the amount ot negligence attributable to the 
poison recovering.”

47 Campbell, “ Wisconsin's Comparative Negligence Law ," 7 Wis. L .  R ev. 222 (1932); 
Campbell, “ Ten Years of Comparative Negligence,”  1911 Wis. L . R ev. 289; Knocller, 
"Review of the Wisconsin Comparative Nt iligencc A ct," -11 Marq. L . Rkv. 397 (1958); 
railway, "Com parative Negligence," 10 Marq. L . Rev. 3 (1931); I’ rosscr, "Com parative 
Negligence," 51 M ien. I.. R t’.v. 105 at 190-19-1 (1953); Whelan, "Comparative Negligence" 
1938 Wis. L . Rev. 105; Gregory, Legislative Loss DisTtimimoN in Negligence Actions 
GJ-G7 (1930).

48 Campbell, "T e n  Years of Comparative Negligence," 1911 Wis. L . R ev. 289 at 291-292.
4»Id. at 297-301.
5« Ark. Acts 1955, No. 199.
611’rosser, "Comparative Negligence,”  51 M ien. L . Rev. 1G5 at 508 (1953).
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pure comparative negligence p rinc ip le of the M ississippi ] ;uv nn,j 
a llow ed recovery regardless of whether or not the p la in tiff’s nt-i; 
gence exceeded that of the defendant. Tw o  years later, the 
la tu re  found that there was lack of understanding and uniform ity 
in  the app lication o f the 1955 act and that w ith  the law  in its the,,, 
ex isting  state, great confusion and unfairness occurred in the u h j 
o f negligence cases. A ccord ing ly, the statute was repealed.52 How. 
ever, Arkansas d id  not re tu rn  to a con tribu to ry negligence rule 
fo r the repea ling statu te enacted in  place of the 1955 act the more 
lim ite d  version of comparative negligence which prevails i-, 
Georgia and W isconsin . A nd so since 1957 recovery has beer, 
allowed in  Arkansas on ly where the p la in tiff’s negligence is "of 
less degree” than the negligence of the person causing the in juries.’*

T he  short tim e since adoption of comparative negligence in 
Arkansas, as w e ll as a possible unse ttling  efFect from the 1957 
change of the law , m igh t be considered to render the state’s in- 
surance situa tion  an un su itab le  sub ject of investigation. Whatever 
defects as a sub ject m igh t be caused by uncerta in ties about, whether 
the fu l l effect of the change has yet been experienced would seem 
to be more than offset by the un ic juc opportun ity afforded to 
analyze the changes which occur w ith in  a state which docs adopt 
comparative negligence. One very va luab le  study, based on the 
responses to a survey of Arkansas judges and lawyers w ith  extensive 
experience in personal in ju ry  litiga tion , has led its au thor to con­
c lude that in troduction  of comparative negligence in Arkansas 
b rough t percep tib le changes to the course of personal in ju ry  liti 
gation, b u t d id  not d rastica lly  a lte r the size or q u a lity  o f the courts'

02A rk. Acts 1957. No. 290. T h e  reasons for the repeal arc said to he dissniisfacti'm 
with a rule permitting recovery by one as much as 'J0% at fault as well as the confusion 
about the proper handling of cases involving sct-oft of counterclaims by insured panirs 
Note. I I  Auk. L . R ev. 391 a l 392 (1957). For a discussion of the latter problem, see l.ellat 
nn\l Wolfe, "M u st the Insurer Reimburse the Insured for If is  Personal Ixiss Credited 
Against the Judgment?" I I  Auk. I,. Rev. 71 (1950).

03 Ark. Slat. Ann. (Supp. 1959) §27-1730.1: "Contributory negligence shall not bar 
recovery of damages for any injury, property damage or death where the negligence «■! 
the person injured or killed  is or less degree than the negligence of any person, firm. »t 
corporation causing sttcli damage."

§27-1730.2: “ In  all actions hereafter accruing for negligence resulting in personal 
injuries or wrongful death or injury to properly, the contributory negligence shall n t 
prevent a recovery where any negligence of the person so injured, damaged, or killed n 
of less degree than any negligence of any person, firm, or corporation causing stub 
damage; provided that where such contributory negligence is shown on the part of the 
person injured, damaged or killed, the amount of the recovery shall he diminished *» 
proportion to such contributory negligence."
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b u r d e n s  in  processing cases.154 Against a background o f such con­
c lu s io n s ,  study of changes in autom obile lia b i l ity  insurance in 
A r k a n s a s  may be particu la r ly  in form ative .

Tennessee

The courts o f Tennessee early developed a comparative neg li­
gence ru le  of general app licab ility  b u t lim ited  scope.™ In  that 
state p la in tiff’s con tribu to ry negligence which is a proximate cause 
of his in ju r ie s bars recovery, b u t remote con tribu to ry negligence 
of the p la in tiff is considered on ly fo r the purposes of m itiga ting  
damages. T he  supreme court of the state has expressly repudiated 
the doctrine of comparative negligence,00 and, as Dean Prosser 
has noted, in practical operation the Tennessee ru le  has resu lted 
in apportionment on ly in  cases in which the defendant had the 
last clear chance.07 V iewed in this ligh t, there is no greater ex­
pectation that so-called comparative negligence ru le  of Tennessee 
will be reflected in autom obile l ia b i l ity  insurance statistics than 
would be the case fo r any of the other varia tions of the last clear 
chance ru le . Considering the obstacles mentioned above, that 
expectation m ust be regarded as an in substan tia l possib ility .

Nebraska and South Dakota

The comparative negligence ru le s of Nebraska and South 
Dakota arc both statutory, that of South Dakota be ing a 1941 
copy06 of a law adopted in  Nebraska in  l (J13.on T he statute pro­

tit Rosenberg, “ Comparative Negligence in Arkansas: A ‘ Before and A fter' Survey," 
IJ Ark. L . Rr.v. 8!) at 108 (1959).

55 Mole anil Wilson, "A Study of Comparative Negligence," 17 Corn. L.Q . 601 at G il- 
MS (1932); I ’ rosscr, “ Comparative Negligence," 51 Micii. L . Rkv. -105 at •185-186, 490-497 

195$); T u rk , "Comparative Negligence on the M arch," 28 Ciii-Kent L . Rev. 301 at SIS- 
'17 (1950).

50 East Tcnuc-wcc, V . & G. R y. Co. v. H u ll, 88 Tenn. 33. 12 S.W . 119 (1889). Cf. Atlantic 
Coastline K . Co. v. Sm ith, (Glh C ir . 1959) 2GI F . (2d) -128 at 132.

57 l’rosser, "Comparative Negligence," 51 Micii, L. Rev. •!65 at ‘197 (1953).
5B S.l). Code (Supp. 1952) §17.030-1-1.
5t> Neb. Rev. Stat. (I95G) §25-1151. T h e  language of both the Nebraska and South 

Ibkota statutes is as follows:
"In  all actions brought to recover damages for injuries to a person or to his property 

fituetl by the negligence of another, the fact that the plaintiff may have been guilty of 
•nlribntory negligence shall not bar a recovery when the contributory negligence of the 

1 ‘ intiff was slight and the negligence of the defendant was gross in comparison, but the 
nlribntory negligence of the plaintifr shall be considered by the jury in the mitigation 

f damages in proportion to the amount of contributory negligence attributable to tbe 
■laintilf; and all questions of negligence and contributory negligence shall be for die 
.Jiy."
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v ides that contributor)- negligence sha ll not bar recovery v\ 
the con tribu to ry negligence of the p la in tiff was s lig lu  and i' 
negligence of the defendant was gross in comparison. ] n 
cases the ju r y  is to consider the- con tribu to ry negligence in n 
gation of damages in proportion to the amount of the contrihm. • 
negligence. As reference to the discussions00 of the Nebraska 
South Dakota statutes w ill soon reveal, incorporation of the t ic ,, 
crous words, "s ligh t” and “gross” has been productive of consi,;,.-. 
able lit ig a tion  which has fa iled to produce certainty. W liw  
statements of the Nebraska court made in contexts in which din - 
consideration of the problem  was not requ ired  indicate that rati . 
o f one to fou r01 or one to s ix02 m igh t comply w ith  the rcquircim  • - 
that p la in tiff's negligence be sligh t, the concensus of the writers ' = 
which is confirmed by the cases,01 is that essentia lly these states 
have re ta ined the doctrine of con tribu to ry negligence. T h is bci: • 
so, these states, lik e  Tennessee, do not provide workable opportmu 
ties for D arn ing whether or not comparative negligence has aa 
effect upon automobile l ia b ility  insurance.

T h ey  do, however, fu rn ish  an example of the difficu lty r,f 
exp la in ing a varia tion in  rates in slates which have the same rule 
govern ing con tribu to ry negligence and also have a comparable 
clim ate and economy. T hu s , T ab le  I  presents some basic data 
concerning these states and th e ir immediate neighbors to the nonli 
and south. W h ile  it comes as no surprise that the prem ium rate 
for the rem ainder of the state te rrito ry is not the same for the two 
states, South Dakota’s lower rate is not what w ou ld  be expected 
in lig h t o f the fact that that state has a considerab ly higher rate 
of deaths per registered autom obile than docs Nebraska. One 
m igh t attempt to exp la in the h igher prem ium  rate in Nebraska 
on the basis of the h igher per capita income and the h igher pro­
portion of urban dwellers in that state, po in ting  out that llicsc

80 Baylor, "Comparative Negligence in Nebraska," 10 S. U. B. J. 110 (I9 4 I); Grubb ami 
Roper, "Comparative Negligence," 32 Nun. I.. Rev. 234 ( 1952): Mole nnd Wilson. "A 
Study of Comparative Negligence," 17 Cohn. I,. Q. 004 at 037-039 (1032); l ’b ilb iirk , "I/m  
Apportionment in Negligence Gases," 99 Univ. Pa. L. Rkv. 700 at 703-795 (1951); I'rrate. 
"Comparative Negligence," 51 M ien. ].. Rr.v. 405 at 480-489 (1953); note, 17 Nrn, I.. l't ■
08 (1938); Grkooky, Lwiist..vuvr. Loss Distkiduiton in Necmci'nck Actions 01-63 (lO.bb

01 Sgrol v. Yellow Cab and Baggage Co., 124 Neb. 525. 217 N.W . 355 (1933).
02  Patterson v. Kerr, 127 Neb. 73. 254 N.W . 701 (1934).
03Grixohy, I.egisuvtivk Loss DismniUTioN in NrnutiKNCK Actions 01 (1930); P ld lbrid . 

"Iaiss Apportionment in Negligence Cases," 99 Univ. Pa. I.. Rr.v. 700 at 791 (1931): 
Prosser, "Comparative Negligence," 51 M in i. L . Rr.v. 405 at 487 (1953).

ot Allen v. Kavanaugli, ICO Neb. 015. 71 N.W . (2d) 119 (1955); Plcinis v. Wilson 
Storage and Transfer Co., 75 S .l) . 397, 00 N.W . (2d) 08 (1954); Fricsc v. Gulbrandson.
09 S .l). 179, 8 N.W . (2d) 438 (1943).
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TABLE I
N e b r a s k a -So u t h  D/.KOTA COMI'ARISOK

State
C last I-A* 
P rem ium  

Kate

Policy
C la im 5

F requency

D eaths Per* 
R e g . A u la  
1954.195b

Per Capita* 
Incom e 

1956

U rban-1 
K u ra l R a t i/  

1950

$ 2 3 .0 0 14 1 .01 $1538 . .8 8SrllMSlc® ; • • • •  •
21 .00 10 2 .4 ft 1330 . .5 0
2 5 .0 0 10 2 .2 2 1365. .3 7
2 9 .0C 15 2 .3 5 166S. 1 .0 9

i R em a inde r o f the State P rem ium  ad ju s ted  n so f January  31 . 1058, fo r C la is  I-A B o d ily  I n ju r y  and  P rope rty  
In m a te  Coverage w ith in  lim its  o f $5 ,000 tier c la im  and SIO.ORO per acc ident fo r  b o d ily  In ju r y  and  55 ,000
* - I ____a f u fA r  ATI I . ll-IIH 1 O A _  It 1 I A 1 fl( V l l i . iM - l l  ttlirA IM  ».( (" 'I' ' n i l  f  I  1 Iv lp fU 'f  ! I Pfd .r accident fo r p rope rty  d am age— Kates o f N a t io n a l Bureau o f C asua lty  U nde rw rite rs .

N um be r o f personal in ju ry  e la itna incu rred  per 100 au tom ob iles  in ju re d  on a  statew ide basis d u r in g  1954-
* « C IIKQ fr.vm it., 'v'ollnn il Itiirr* .11 nf J'ficil'illU I InilA’iuritpr*'t05(> i- c lie r dated N ovem b e r 5 . 1 ‘J53. from  the N a t io n a l Bureau o f C asu a lty  U nde rw rite rs .

iT rn ff ic  deaths d u r in g  1951-1956 d iv id e d  b y  tbe n um b e r o f Registered au tom ob iles , in c lu d in g  t a s t i, b u t 
. .e lu d in g  trucks , busses, and  pub lic ly-ow ned vehic les. D ea th  statistics taken  from  the W o r l d  A lm a n a c , 
I 95S p . J W . and  the W o u ld  A lm a n a c . 1957. p . 367 . A u tom ob ile  R eg is tra tion  statistics taken  from  the Sta- 
r t s i i 'c a l A b s t r a c t  o k  t i iu  U n it c d  S ta tk s , 1957, p . 554.

« W o k id  A ia ia n a c ,  1958. p . 752.
•  R atio  o f u rban  p op u la t io n  to  ru ra l p op u la t io n . T h e  St a t is t ic a l  A bstract  o f  t h e  U n it e d  St a t es .  1957 ,

p . 21.

factors w ou ld  also exp lain why Kansas’ rate exceeds that of Ne­
braska. B u t tbe argument runs aground w ith  respect to N orth  
Dakoia, where per capita income is a near equ iva len t of that in  
South Dakota, bu t, despite a lower urban-rural ra tio  and a lower 
rate of deaths per registered vehicle , the prem ium  charged exceeds 
that charged in South Dakota.

T he m ystc iy grows when one considers that the experience of 
the National Bureau of Casualty U nderw riters has led it  to estab­
lish a rate of $2G for Sioux Fa lls , South Dakota, which had a 1950 
population of 52,000, for insurance costing $10 more in Fargo, 
North Dakota, which in  1950 had a sm alle r popu lation of 38,000. 
And, it should be noted that the difference in the rates app licab le 
in Nebraska and North Dakota, which have d ifferen t ru le s o f law  
concerning con tribu to ry negligence, is less than the difference 
between Nebraska and South Dakota, which have the same ru le .35

T hu s chastened by an in a b ility  to supp ly a ready exp lanation 
for the variations in rates, an approach may be made to the statistics 
and ra le data concerning those states be lieved lo be desirab le 
subjects for the purpose of th is investigation.

C l a i m  F r e q u e n c y

The first two co lumns of T ab ic  I I  present statistics based upon 
the claim  experience of insurance carriers reporting to the N a­
tional Bureau of Casualty Underw riters in  states w ith  comparative

or,Th us, perhaps, lending support lo (lie (ledsion to forego detailed consideration of 
die ctleci of ilic  Nebraska and South Dakota Mamies.

w V • j. - - ;  L>»vT;r',.



T A B L E  I I  

Claim Frequency and Costs

State

A la b a m a ...............
Arkansas*............
F lo r id a ....................
Georgia*....
I l l in o is .....................

Io w a ..........................
L o u is ia n a ..............
M ic h ig a n ...............
M in n e s o ta ...........
M ississippi*.. .

Mluottri.........
N o it h  C a ro lin a
O k la h o m a ............
S outh C a ro lin a
Tcnncsrce .............
I l ’i j r o n r in * . . . .

1954-1956'
B o d ily
In ju r y
C la im

F requency

(9) 
(8 A )

18
19

(7 A ) 20
(SB) 19

39

<10
(I)

15
26

<7II) 20
(6) 21
(8C ) 19

(2)
10)

(SO )

(3)

34
17
19
19
23
27

1954-1956*
P rope rty
D am age
C ln lm

Frequency

(SB) 94 
(4) 99

1954-1956’ 
D ea th s  

Per 
R e g . A u to

3 .1 1
3 .2 9
2 .3 2
3 .2 4
2 .2 4

1 .9 8  
2 .95  
2 .04  
1 .6 7  
3 .4 5

2 .7 0
2.86
2 .4 5
3 .1 4
2 .8 4
2 .4 0

1954-1956*
B o d ily  
I r . ju r y  
C la im s  

Per D ea th

5 .7 9
5 .7 8
8 .6 2
5 .8 6

17 .41

7 .5 8
8 . 51 
9 .8 0

1 2 .5 7
5.51

1 2 .5 9  
5 .9 4  
7 .7 6  
6 .0 5  
8 .1 0  
11 .25

19S4-1956* 
P roperty  
D am age  
C la im s  

Per D eath

(11 ) 2 4 .1 2  
(13 ) 2 3 .71
(8 ) 3 2 .7 6
(14) 2 3 .4 6

4 5 .5 4

4 7 .4 7
2 9 .1 5
5 2 .9 4
5 3 .8 9

(16 ) 1 8 .8 4

3 7 .0 1  
2 3 .7 8  
2 8 .9 8  
19 .11 
3 3 .1 0  
4 1 .2 5

1950*
U rb an -R u ra l
P o p u la t io n

R a t io

12)
15)

.3)
(10)
(1)

.7 8

.49
1 .9 0

.83
3 .4 6

6
2)
7)
16)

.91  
1.21 
2 .4 1  
1.20 

.3 9

(4 )
14)
(8)
(13)
(II)
5)

1 .6 0  
.51 

1 .0 4  
.5 8  
.7 9  

1 .3 7

1954-1956* 
A ve rage  
B o d ily  
In ju r y  

C la im  Cost

(10) $765 .
(11) 755 .
(2 ) 9 0 6 .
(15) 738 .
(8 ) 803 .

(12) 7 54 .
(13) 745 .
(16) 65 3 .
(4) 9 0 0 .

(1) 9 3 9 .

(7) 82 8 .
(14) 7 44 .
5) 8 ' 2 .

(6 ) 832 .
(3 ) 9 0 1 .

(0) 8 00 .

1954-1956* 
A ve rage  
P rope rty  
D am age  

C la im  Cost

( I I )  $ 129 . 
(6) 135.

I!
(2)

134. 
138 . 
1 14.

15)
(5)
(9 )
13)

(3)

108. 
137 . 
131. 
I 18 . 
139.

12)
JO)

i
i

127 . 
130 . 
133. 
162. 
131 . 
109 .

1954-1956*
T o ta l
Pure

P rem ium

14 )$ 2 3 .0 6  
12) 2 4 .7 4  
7) 2 8 .4 7
1 ’.)  2 4 .6 4  
1) 4 5 .8 7

(16)

Is)

21 .2 7  
31 .25 
2 6 .9 5  
2 9 .1 5  
2 6 .6 5

4 0 .5 5  
21 .59  
2 5 .9 7  
2 5 .4 9  
3 2 .71  
3 2 .7 3

♦ Ita lic ize d  nam e  Indicate* stutc Ima a c om pa ra t ive  neg ligence ru le .
1 N u m b e r  o f c la im s  per 1000 au tom ob ile*  in su red— N a t io n a l Bureau  o f C asua lty  U nde rw r ite rs .
»N um l>c r o f c la im s  iw r  1000 M itom ob lles in su red— -N ationa l Bureau o f C asu a lty  U n de rw r ite rs . .
* Bnsed upon  deaths b y  p lace o f acc iden t— W o u l d  A l m a n a c , 1958, p . 3 0 9 ; W o k i .i i  A i .m a n a c . 1957. p . 3 6 7 ; nnd  rcR lstrntions o f p r iv a te  and  com m erc ia l p rivate ly-owned  autom ob iles 

in c lu d iuR  tax is , b u t c xc lu d ln n  trucks , busses, a m i pub lic ly-ow ned  vehicles— St a t is t ic a l  A ustpac t  o f  t u b  U n it e d  St a t f s .  1957, p . 554 .
4 F o r  an  e xp la n a t io n  o f t lie  d e r iv a t io n  of these rat ios , see p p . 709-710 in fra .

•  A ve rage  am o un t o f losses per c la im  incu rred  w ith  lossrjTon a basic llm itu  basins P ortions o f losses in  excess o f $5 ,000 j>cr c la im  and  $10 ,000 per accident for b o d ily  in ju ry  ex­

c lu d ed — N a t io n a l Bureau o f C asua lty  U nde rw r ite rs . . . . . . . .  . . .
» A m oun t o f losses in  excess o f $5 ,000 fo r p ro pe rty  d am age  exc luded— N a t io n a l Bureau  o f  C asua lty  U nde rw r ite rs .
•  A ve rage  am oun t o f losses per insured  c a r on  basic l im it s  basis— N a t io n a l Bureau of C asua lty  U nde rw rite rs .
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ticgligcnce ru les and the ir ne ighboring states. T h e  states invo lved 
with comparative negligence ru les are Arkansas, Georgia, Missis- 

and W isconsin . Texas, though sharing a short common 
boi’dci w ith  Arkansas has been om itted from  the lis t, not in  recogni­
tion oi claims of sovereignty, b u t because its large size inc ludes so 
much territo ry far away from and un lik e  Arkansas, w ith  which it 
would otherwise be compared. In  the first co lumn of T ab le  I I  
the frequency of claim s for personal in ju ry  per thousand automo­
biles insured is set out. In  the second co lumn, the frequency of 
c l a im s  for property damage per thousand automobiles insured is 
set out. In  parentheses next to each frequency figure the re la tive 
r a n k  of the state in cla im  frequency is set out.

Analysis of these statistics leads to no conclusion, unless it is 
that an effect of comparative negligence is not observable. W iscon­
sin, a comparative negligence state, docs have a h igh bo d ily  in ju ry  
claim frequency which places it th ird  in that lis t, and a high 
property damage claim  frequency, which places it  fourth  in that 
jist. However, Arkansas, Georgia, and M ississipp i, o ther com­
parative negligence states, share a common frequency w ith  O k la­
homa and South Carolina, be ing tied  for rank ing  of eighth in a 
field lim ited  to eleven because of the num ber of instances in which 
states have the same frequency. W ith  respect to property damage 
claim frequency, Arkansas, Georgia, and M ississipp i rank eighth , 
n inth, and th irteenth , respectively, in a fie ld  enlarged to fourteen 
by fewer iden tica l rates.

T h is  great divergence in c la im  frequency between W isconsin 
and the other comparative negligence states im m ediate ly suggests 
that analysis shou ld proceed along more refined lines, w ith  an 
attempt made to make adjustm ents for the difference in safety 
conditions and for what appears to be a difference between north­
ern and southern states.

As mentioned above, the best ind ica to r o f safety conditions is 
that found in the reported death statistics of the various states.00

In  th'3 attempt to make an allowance fo r varia tion  in safety 
conditions, the statistics o f the num ber of deaths per thousand 
registered automobiles have been set out in th ird  co lumn of 
T ab le  I I .  I f  'lie  cla im  frequencies of e ither co lumn one or co lumn 
two arc d iv ided  by the death frequency statistics of co lumn three,

co I*p. G98-599 supra.
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the re su lt is a sta tistic in d ica tin g  the frequency of that
cla im  per death. T hu s ,

Claini9 
1,000 Insured Aulos

Claims 
4-jQOO I nsured A-wtea

t\•‘1 ' •<!

X

Deaths 
1,000 Registered Auto3

■l.-,000 Registered Autes 
Deaths

c:

1).

T ak in g  deaths as the most satisfactory, though not the in­
accurate, ind ica to r of safety conditions, this ratio of claim*, 
death may be considered instead a ra tio  of claim s per accid • - 
and consequently an index of the c la im  propensity of reside:.-, 
of the various states.

O f course, even th is sim p le ca lcu lation is based upon assun- 
tions which are not true . T h e  ra tio  of accidents to deaths b, , • 
constant th roughout the nation , b u t as has already been pointed 
out there are fewer accidents per death in  ru ra l areas where tV.r 
higher speed of the veh icles invo lved resu lts in a h igher proponi- 
of fa ta lities in  the accidents wh ich do occur. T h e  calculation a! 
assumes what undoub ted ly  is not true, that there is a constant 
proportion of in sured automobiles in the total of registered a u t o  
mobiles in  the various states. A lso assumed, b u t undoubted!-, 
not the fact, is that ra tio  of privately-owned automobiles to other 
vehicles is constant th roughout the states, and that privately-owned 
automobiles arc in vo lved  in the same proportion of fatal accidents 
in a ll the states. Nevertheless, th is rough adjustm ent for the 
varia tion  in  safety conditions w ou ld  appear to provide a mote 
re liab le  and accurate index of the c la im  propensities of residents 
o f various states than is found in the o rig ina l data on the frequency 
of claim s per in su red veh ic le . These ad justed statistics of claim 
frequency arc set ou t in  co lumns four and five of T ab le  I I ,  with 
the re la tive rank oL: the state set out in parentheses next thereto.

Upon th is basis W isconsin drops in  rank to fourth in the fre­
quency of bo d ily  in ju ry  c la im s and fifth  in the frequency of prop­
erty damage cla im s in  a fie ld  o f sixteen states. M ississippi drops 
to last place w ith  respect to both types of claims; Arkansas takes 
fifteenth place in bo d ily  in ju ry  cla im  frequency and thirteenth 
in property damage cla im  frequency; Georgia takes thirteenth 
place in bod ily  in ju ry  c la im  frequency and fourteenth in property 
damage cla im  frequency. Again no conclusion can be drawn, 
unless it is that the effect o f comparative negligence docs not ap­
pear after correction fo r differences in  safely conditions.

T he diver] 
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T he divergence between northern and southern states is broad­
ened, however, by the correction made for varia tions in  safety 
conditions. M any economic and social differences exist between 
northern and southern states which m igh t account for th is d iffer­
ence in  cla im  consciousness of th e ir residents. For example, it  is 
possible that southern Negroes may forego pressing claim s against 
white persons wh ich they w ou ld  press in  a northern state. Another 
factor may be differences in the d is tr ib u tio n  of population between 
urban areas and ru ra l areas. Persons liv in g  in urban ized areas 
m ight be expected to be more cla im  conscious than those liv in g  
in ru ra l areas, because of the combination of the sophistication 
resu lting from newspaper p ub lic ity  given lit ig a tion  in larger cities 
and the harden ing to life  that may s t i ll be the product of the less 
com fortably developed ru ra l areas.

An opportun ity to test the effectiveness of th is factor is provided 
by the statistics of the ra tio  of u rban  popu lation to ru ra l popula­
tion found in co lumn six of T ab ic  I I .  And, when the re la tive 
ranking of states in  urban-rural ra tio  is compared w ith  the re la tive  
ranking in frequencies of claim s per death (or accident) a sufficient 
correlation is found to support the b e lie f that th is factor docs 
affect c la im  consciousness. T h u s four of the sixteen states have 
the same rank ing  w ith  respect to bod ily  in ju ry  claim  consciousness 
as they have w ith  respect to the urban-rural population ratio . O n ly 
two of the states, F lo rida  and M innesota, have changed the ir 
re lative rank ing  in such a comparison by as much as four places; 
three states, Georgia, M ich igan , and Tennessee, changed the ir 
relative rank ing  by three places, and the rem ain ing eight arc 
w ithin one or two places in rank on both lists. T u rn in g  to the 
correlation between property damage c la im  frequency per death 
(or accident) and urban-rural ratio , one notes that it is not as 
close. T h ree states do have exactly the same rank ing in  each lis t, 
but two states, Iowa and M innesota, have a c la im  frequency rank 
six places h igher than th e ir rank ing in  the urban-rural ra tio  list; 
F lorida has a c la im  frequency rank five places below its urban- 
rura l ra tio  rank; and Georgia and Tennessee have moved fou r 
places from the ir urban-rural ra tio  rank. Nevertheless, the cor­
relation in rank ing  indicates the presence of an operative re la tion­
ship between urban-rural d is tr ib u tio n  of population and cla im  
consciousness.

T ab le  I I I  presents a regional comparison of the claim  frequency 
statistics developed in T a b le  I I .  Once again it  may be noted that 
there appears to be no re lationsh ip  between cla im  frequency and
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R e g io n a l  C o m p a r is o n s  o f  C l a im  F r e q u e n c y  a n d  C o sts

. m i C M i O A N  L A W  K E V I E W

StQtC

Arkansas..............................
I- o u L ia n a ............................
M is s is s ip p i.........................
M is s o u r i .........................
O k la h o m a .....................
Tennessee.....................

Georgia...................................
A la b a m a ........................
F lo r id a .............................
N o r t l i C a r o l in a . . .  
S outh  C a r o l in a . . . .  
Tcnncs'icc....

Mississippi........................
A la b a m a ........................
A rkan sa s ........................
L o u is ia n a .....................
Tennessee......................

Wisconsin...........................
I l l in o is ..............................
I o w a ...................................
M ic h ig a n .......................
M in n e s o ta ....................

1954-1956 
B o d ily  
In ju r y  
C la im s  

Per D e a th

5 .7 5  
8.HI
5 .5 1  

1 2 .5 9
7 .7 6  
8.10
5 .8 6
5 .7 9  
S . 62 
5 .9 4  
6 .0 5  
8.10
5 .5 1
5 .7 9  
5 .7 8  
8.81 
8.10

11 .25
17.41
7 .5 8
9 .8 0  

1 2 .57

1954-1956
P roperty
Damage
C la im s  

Per D ea th

gj(6)(1)
(2)
ill
(4 ) 

8!

w(2)0)
(5 );*>■')
$

23 .71
2 9 .1 5  
I8.K4 
3 7 .0 4  
2 8 .9S
3 3 .1 0

23 .1 ft
2 4 .1 2  
32 .7 ft 
2 3 .7 810.11
3 3 .1 0

18 .84
21.12
23 .71
2 0 .1 5
3 3 .1 0

4 1 .2 5  
4 5 .5 4  
4 7 .4 7  
5 2 .9 4  
5 3 .8 9

1954-1956 
A verage  
B o d ily  
In ju r y  

C la im  Cost

(5)(ft)(1)

(ft)
(4)<0
(5 ) 
(3) 
(2)
(1)
(3 )
(4 )
(5 ) 
(2)
(3 ) 
(2)
(4 ) <5 (I)

$755 .
7 45 .
9 3 9 .
8 2 8 .
8 8 2 .
9 0 1 .

7 38 .
7 65 .
9 0 6 .
7 44 . 
8.12. 
901 .

9 39 .
765 .
755
745 . 
9 0 1 .

BOO. 
80.1. 
7 54 . 
6 5 3 . 
9 0 0 .

1954-1956
A verage
P roperty  
D am age  

C la im  Cost

$ 135 .
137 . 
139 . 
127 .
133 . 
131 .

138 .
1 29 .
134 .
130 . 
162.
131 .

139. 
129 .
135. 
137 . 
131.

109.
114.
105.
131 .
118 .

1951-1956
T o ta lPurePremium

(Vol. 58

19B|
It :r |

1 ll.M.I,,.--'
$21 .74
31 .2 5  
2 6 .6 5  
4 0 .5 5  
2 5 .9 7
32 .71

24 .64
23 .0 6  
28 .4 7  
1 1 .5 9  
2 5 .4 9
32 .71

26.65
23 .0 6  
2 4 .7 4
3 1 .2 5
32 .71

32 .7 3  
4 5 .87  
2 1 .2 7  
26 .9 5  
2 9 .1 5

(s)
(21
(6)
(IV
(3) 
(t)
(2)
(4) 
(1) 
(6)(5)
(3)
(5)
(3)
(4)
(1)
(2)

81
gi
(4)

<•> 
» 31
I 'r> 
t r'4

M
I

5.1
.:v

.it

.7* 

.4  'i 
l :i .7'i
1.1?
3.46*>\
2.41
t :o

comparative negligence, unless it  is the un lik e ly  one that compara­
tive negligence discourages claims. Instead, there docs appear the 
same ra ther positive corre lation of c la im  frequency and urban-rural 
popu lation except in the case of the Georgia g roup ing of states. 
In  that group ing it may be noted that, except for F lo rida , there 
is very l it t le  difference in  the urban-rural population ratio so 
that sligh t varia tions in  that factor m ight not have an observable 
effect.

Exp lanations of the difference in  the corre lation of bod ily  claim 
frequency and property damage c la im  frequency statistics and 
the urban-rural popu lation ra tio  m igh t be advanced.07 But the 
importan t th ing for present purposes is not w h th c r  each state has 
received an exactly correct ra tin g  in the lis t o f cla im  frequency 
statistics. I t  is instead that, after an ad justm en t for the differences 
in safety conditions, the statistics show a re lationsh ip  between the

67 T l ic  claim frequency statistics used litre  have been developed from (tic number 
of traffic deaths which occurred in each state during the years 195-1 through 1950. Almost 
one half of tiie traffic deaths occurring in urban areas involve collisions with pedestrians, 
whereas only eleven percent of the rural accidents involve collisions with pedestrians. 
N a t io n a l  Sa f e t y  C o u n c il ,  A c c id e n t  F a c t s — 1957, -18. Collisions with pedestrians arc 
extremely unlikely to produce property damage claims, whereas other accidents, causing 
deaths, such as collisions of motor vehicles, collisions with fixed objects, trains, animals, 
and even running oil the road, are likely to create property damage claims. Accordingly, 
the use of the death statistics in developing a claims ratio probably has a greater accuracy 
with respect to rural accidents than it dors with urban accidents.
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'
j cgrcc of urban ization and c la im  consciousness b u t fa il to show 
j„y  re lationship between comparative negligence and cla im  con- 
^ yoiisness.

Th is, o f course, does not mean that there is no re lationsh ip
ween comparative negligence and c la im  consciousness. I t  means 

H iv that the re la tionsh ip  cannot be detected Avith the sta tistica l 
techniques here used. N o r is any in fo rm ation obtained to answer 
the important question of how many claim s filed  w ith  companies 
...,rh the state of lit ig a tion . T h e  analysis does ind icate , however,
. ;.,t the influence o f comparative negligence on claims conscious- 

is not as great as the effect of a h igher degree of urban ization , 
•„tmh can be detected in  the statistics.

Insurance Costs

Claim frequency, w ith  ■which we have thus fa r been concerned, 
depends p rinc ipa lly  upon the accident rate, the types of accidents 
•..hi<h occur, and the cla im s consciousness of the community. In  
: :rn. claim  frequency is on ly one o f the factors which determ ines 
the ultimate leve l of l ia b i l i t y  insurance prem ium s. A  more pros- 
; do tis economy can afford expensive safety features in highway 
construction, thus reduc in g  accidents. On the other hand, the 
economic leve l of the com m unity w il l have an effect in terms of 
the amount which must be paid to compensate for the loss of 
v».igcs, salaries, or o ther income caused by in ju r ie s . T he  economic 
level of the com m unity w ill also affect the com m unity judgm en t 
expressed in the ju r y  ve rd ic t (or the estimate of the ju r y  verd ic t 
reflected in a comprom ise settlement) of the va lue to be placed 
upon pain and suffering and physical d isfigurem ent. T he extent 
to which the law  perm its, or com m un ity sentim ent accords w ith , 
she award of p un itive  damages in service of the admonitory func­
tion of tort law is p robab ly a factor affecting rates. O ther social 
f.utors may affect com m un ity sympathy fo r an in ju red  party and 
-lie community op in ion of what in ju r ie s  shou ld  be considered 
compensable and which in ju r ie s m ust be accepted w ith resignation 
in the same way that beauty, bra ins, and wealthy ancestors, or 
the lack thereof, m ust be accepted. And, w h ile  in structions to 
the ju ry  may correct some m isapprehensions of ju ro rs about what 
matters arc compensable and which arc not, the ir la titu d e  in  de­
termining the va lue to be placed on such in tang ib les w ill produce 
u tia tio n  w ith  respect not on ly to judgm ents entered on verd icts 
but w ith the negotiated settlements.
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O bviously many of these factors cannot be reduced to measur­
able quanta which can be the basis o f comparison between state* 
For others some statistica l data may exist. But the interaction r.j 
a ll the factors w ou ld  seem to be too complicated to a llow  the u*c 
of a fo rm u la for accurate prediction of the rate level. T o  the 
extent that the social in tangib les arc a constant w ith in  a region 
of th is country, comparisons of one state w ith its adjacent neighbors 
may be made w ithou t d istortion . T ab les IV-A, IV-B, IV-C, and 
IV-D present such comparisons of fou r comparative negligence 
states w ith  the ir neighbors, w ith  the various statistics set in columns 
depending upon whether they are higher, lower, or the same as 
that of the comparative negligence state.

t a b u ;  iv

A . A R K A N S A S  

Remainder of Stott Comparison 

A rkansas  F ig u re s : $ 3 8 .0 8 - / 7 .5 — % 6 .V — & 1 .9 — '*777—  J2S.0S— @ 28 .6— I I 0 7 I — D /R 3 .2 9— U /R .49 . 

N d ld ib o r in R  S ta le  R a le  Is : H ls lic r  l.o w o r  S a irr

L o u is ia n a ................ $17 .78— /7.6— % 7 .5 —  fc.I.O— 1*798—
{1(1.99— 11.51-1— t l/ K I .2 1 ......................................... © 26 .9— I7 /R 2 .9 5 .....................................

M is s is s ip p i............. $.19.00— % 8 . l — <968— {2 7 .2 0— @ 2 9 .6 —  
D / R 3 .1 5 . ............................................................................. /6,3 — 1957— U / R .3 9 ............................. & 1 .9

$57 .80— /7.7— &2 .R— *10.10— {1 0 .0 9 —
(#71 .1— 117*6— U / R i 6 0 .........................................

*38 .66— **37— 11499— U / t i 1 .01 .............................

$39 .79— /8 .7— r/ R .0 - S (2 .0 — *975—  
830.90— 11261— U / R .7 9 ..........................................

O k la lio m a ...............
% 6 .2 — IV R 2 .7 0 ...........................................
/ 6 . l— % 6 .2 — S :I.R — {21 .0 8—  

@ 27 .7— 0/112 .45 ..................................

@ 2 3 .6 — D / R 2 .S 4 ........................................

B . G K O R G IA  

Remainder of State Comparison 

G eoritln  P lum es : $37 .00— /6 .5— % 8 .2 — & l .9 — *766— 821.82— @ 23 .7— 11338— D /K 3 .2 4— U /R .83 .

N e ig li l io iin K  S tn lc  K .it r  Is : H ig h e r L ow e r Same

A h ih n m n ...............
F lo r id a ...................

$17 .10— /6.R— $ 8 .6 — *776— 0 2 5 .1  
*860—  0  .17.1 —  I I 666 — I I / K 1 .00 ______

8c 1.8— $21.05— It  185— D / R 1 .1 1 — U /U .78  
$12 .61— /6.4— % 6 .6 — ft 1.8— $24.48—

1 7/R 2 .12 ................................................................................
N o rth  C u ro liiia  

South C aro lin a % 9 .4 — *811— $25 .14 ......................................

$10 .50— <6.4— Ci)7.7— *759— $21.66—
5021.5— 11254— 1VR7.NO— U / R .5 1 ............

$ 1 4 .0 0 - / 5 .5 — (t\17.6 - I I 117—
8:1.9

O / lt l .1 4 — U / R .5 K ....................................................... &1 .9
Tennessee............ $19 .79— /8.2— 8 :2 .0 -  *975— $10.90 % 8 .0 —  (f)21 .6— l  1264— 1 3/R2.84— IJ/R .79

C . M IS S IS S IP P I 

R.maindtr of Stale Comparison 

M iss is s ip p i P lum e s : $39 .00— /6 .3— % 8 . l — S d .9 — *968— 827.20—  © 2 9 .6 — 1957— D / IM .4 5 — U /R .59 .

N e ig h b o r in g  St ite Rate  Jr.: H ig h e r l-owcr Same

#6 .8— % 8 .6 — 11185— U / H .7 8 ................ $17 .10— 8 :1 .8— *776— $24.05— ((25 .1  —  
D/R .1 .11 ................................................................................

/7.S— 11071—  U / R .4 9 .................................... $ 1 8 .0 8 - % 6 .9 - *  *777— $25.03— (7 2 8 .6—  
D / R J .2 9 ................................................................................ 8 :1.9

lA iu h li .n n ............. $47 .78— #7.6— 8 :1 .0— $36.99—
11144— U / R I .7 1 ........................................... % 7 .5 — *798— (j/26.9— D / R 2 .9 5 ...........................

Tennessee............ $19 .79— /H.2— 8 :2 ,0— *975—
$10.90 — 11261— U / R .7 9 ........................ $ ,8 .0 — 0 2 1 ,6 — D / 1 U .8 4 .............................................

Wisconsin FIi 
S’riskborbK

 ...
Itictiisan.. 

Minnesota.

Cr.ie:
S— R rm n ln r ! 
1 — 1953-195 

Sent. I" . 
0 — 1955 M il 
\ — 1955*195 

Sept. 10. 
• — 1955-195 

Sent. in . 
| — I95S-I9.8 
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Same

5:1.9

.83.
Same

fkt.9

.1 M.y

/RJ9.
Same

M .9

A u t o m o b i l e  L iability In s u r a n c e

D . W IS C O N S IN  

Remainder of State Comfiaruon 

W iscons in  F ig u re s : $40.50— #7.4— % 7 .0 — Kc2.3— '*911— 529.93— @ 5 2 .6 — 11760— D / R 2 .4 0 — U / R 1 .3 7 . 

N e ig hbo r in g  State R a te  I ? :  H ig h e r  L ow e r Sam e

Illin o is ...........

Iowa.........
M ic h ig a n . . 

M inneso ta .

/3 .4— {3 0 .3 5—  fe 89 .8— 12243— U /R 3 .4 6 $3 t.3S— 57,6.8— Sc2.l— *869—
D / R 2 .2 4 .....................................................................

/ 7 .8 .............................................................................................. $28 .31— % 5 .5 — * 1 .4 — *856— {2 1 .5 5 —  
@ 4 5 .4 — 115RO— D / R  1.98— U / R .9 1 . 

$37 .18— * 2 .0 — *697— §27.26—
@ 3 6 .0 — D / R 2 .0 4 ...............................................

r 9 .8 — % 7 .1 — I2 I3 2 — U / R 2 . I I .........................

•9 7 2 — @ 8 8 .7 ...................................................................... $37 .00— {7 .2 — % 4 .8 — & l  8 §26 27
11675— D / R 1.67— U / R  1 .20 .....................

Co<lc:
$— R c m a ird e r  o f State P rem ium , m]j»*teit to .In ly  1. 1958.
/— 1955*1957 P roperty  D am age  C la im  F requency . le t t e r  o f N a t io n n l Bureau o f C asua lty  U n d u iw iite rs  

Sept. 10. 1959.
e '— 1955 M i lea i:e D eath  R ate . N a t io n a l  Sa f u t v  C o u n c il . A c c id k s t  F acts— 1957, 50 .
R — 1955-1957 B o d ily  In ju r y  C la im  F requency . L e tte r o f N a t io n a l Bureau  o f C asua lty  U nde rw r ite rs , 

Sept. 10. 1959.
«— 1955-1957 B od ily  In ju r y  A verage C la im  C ost. Le tte r o f N a t io n a l Bureau  o f C asua lty  U n de rw r ite rs , 

Sent. 10, 1959.
{-1955-1957  T o ta l Pure P rem ium . I-cttcr o f N a t io n a l Bureau o f C asua lty  U nde rw rite rs , Sept. 10. 1959.

( i — Percentage of Polic ies P ro v id in g  B o d ily  In ju r y  L ia b il i t y  C overage ove r $ 10,000/520 ,000 . Le tte r o f 
N a t io n a l Bureau o l C asua lty  U nde rw rite rs . N o v . 7. 1958.

I — A nnu a l Per C ap ita  Incom e  (1955 ). W o r ld  A l m a n a c , 1958, p . 752.
11/R— Deaths Per Registered A u lo . See T ab le  I I .
U /R— U rban-R u ra l P opu la t ion  R a t io . Sec T ab le  I I .

The prem ium  rate set ou t in  the tab le is the combined rate 
for the basic Class I-A bod ily  in ju ry  and property damage cover­
age set by the N ationa l Bureau o f Casua lty U nderw riters.08 T he 
rates arc for the catch-all te rrito ries denom inated "rem ainder of 
slate."m) T hey have been ad ju sted  to a hypothetica l rate e le c t iv e  
as of Ju ly  1, 1058, to avoid the d iffe ren tia ls that w ou ld  otherw ise 
be present in rates which became effective upon w ide ly  separated 
dales. T h e  statistics on cla im  frequency, average cla im  cost, and 
pure prem ium  arc, however, based upon data covering a ll classes 
of insurance for the rem ainder of state territo ries, for the simple

0B T i l  is class consists of privately-owned automobiles, driven for pleasure, and not 
used for transportation lo or from w- V, for which there is neither a male owner nor 
driver under the ape of 115. T h e  lim its of coverage arc, for bodily injury, not in excess 
of $5,000 lo any individual nor more than $10,000 for any one accident, and, for property 
damage, not in excess or $5,000 for any accident.

As mentioned above, these territories generally include rural and small city areas 
which do not have sufficiently distinctive characteristics to m erit treatment as separate 
turitorics. They probably present the best opportunity for comparison because differences 
in the accident rate caused hy density of population, volume of irallic, and varying degrees 
of municipal law enforcement, as well as the amount of claims consciousness created hy 
particular news editorial policies, arc minimized.

In the cases of Mississippi and Oklahoma the bureau now has no remainder of state 
territory. For those stales the rates used arc rates applicable in territories covering large 
rural areas such as those usually classified as remainder of stale. O f course, a search for 
correlation between "rem ainder of state" rates and other statistics which are based upon 
•he entire experience of the state proceeds upon the assumption that the insurance ex­
perience in these specially defined areas may properly he compared with tth cr experience 
'lata accumulated on a statewide basis. Undoubtedly some distortion results.
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reason that th is is the on ly form  in  wh ich it  was ava ilab le. T l 
sources for o ther data are set ou t in the tables, which inc lude sou I 
of the data from T ab le  I I .

T h e  first impression produced by exam ination of the tables i> 
that varia tions in leve l o f l ia b i l i ty  insurance prem ium s are ru 
companied by changes in  the c luste r o f va r iab le  factors which 
m igh t be expected to influence the rates, b u t  r.o fixed relationship 
between rates and any one of the factors can be observed. Thus 
there is a corre lation between h igher insurance rates and a h ig lu r 
m ileage death rate in on ly ten of the eighteen comparisons. The 
corre lation between h igher insurance rates and the statewide 
death rate per registered autom obile is the same, w ith  an affirma­
tive  re la tion  ex isting  in ten of the eighteen comparisons. On the 
other hand, there is a substan tia l corre lation between the frequency 
of cla im s per in sured veh ic le and the leve l of rates, there being 
twelve instances in the eighteen comparisons in which a higher 
frequency for bod ily  in ju ry  cla im s is accompanied by higher 
prem ium  rates, and eleven instances o f such corre lation w ith re­
spect to property damage jla im  frequency. T h e  to ta l pure prem ium 
figures, w h ich represent the average amount of losses per insured 
car, have the highest corre lation w ith  insurance prem ium  levels, 
there be ing  an affirm ative re la tionsh ip in fou ileen  of the eighteen 
comparisons. T h e  correlation between per cap ita income and 
insurance prem ium s is weaker, there be ing  an affirm ative correla­
tion in  on ly ten of the eighteen comparisons, suggesting the pos­
s ib i li ty  that the h igher economic losses in  states w ith  high per 
capita income is p a rtia lly  offset by the improvement in safety 
cond itio  ,s which a h igher economic leve l is capable of creating. 
T h e  same weak correlation exists w ith  respect to the urban-rural 
population ra tio  b u t this is not so puzz lin g  since the rates com­
pared arc for the territo ries “rem ainder of sla te ,” which generally 
arc ru ra l or less developed parts o f the state and hence less affected 
by the overa ll degree of u rban isa tion .

I f  a comparison of the rates alone is made, as presented in 
T ab le  V, it w il l be noticed that there is an equa l d iv is ion  of in ­
stances in  which the rates app licab le in states w ith  one ru le  exceed 
the rates app licab le in states w ith  another ru le . In  eight instances 
the rate of a state w ith  a comparative negligence ru le  is h igher 
than the rate o f a ne ighboring state w ith  a con tribu to ry negligence 
ru le  and in e igh t instances the rate of the state w ith  a comparative
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State

^tkasisas 
Louisiana. .  
M is s is s ip p i. 
M is s o u r i . . .  
O k la h o m a .. 
Tennessee..

Ctorgia
A la b am a .................
I-'loritla.....................
N o rth  C a ro lin a . 
South C a ro lin a . . 
Tennessee...............

H in h c r

S 4 .3 7  
6 .5 0  
2 .4 0

L o w e r

S 9 .7 0  
.92  

1 9 .72  
.5 8  

1 .71

.3 0

2 .7 9

State

Mississippi 
A la b a m a . . 
A r k a n s a s .. 
L o u is ia n a . 
Tennessee.

Wisconsin 
I l l i n o i s . . . .
I o w a ................
M ic h ig a n . .  
M in n e s o ta .

A v e r a g e  D i f f e r e n c e  
( E l im in a t in g  A r lm nsas-  
M iss isstpp l C o m p a r is o n ) ..

H ig h e r

$ t .7 0
.92

6 .1 8
12 .25
3 .3 8
3 .5 6

5 .0 1

L ow e r

S 3 .7 3  
.79

5 .5 5

negligence ru le  is lower.70 T he  average amount of the excess in  
those comparisons in  which the rates for comparative negligence 
states exceed the average ra le  fo r con tribu to ry negligence states 
is $5.04, which is 13.3 percent of the average rate for those twelve 
states w ith  con tribu to ry negligence ru les in  the group compared. 
The average amount of the difference in those comparisons in 
which the rates for comparative negligence states are lower is $5.55, 
which is 14.G percent o f the average rate in  the states w ith  con­
tribu to ry  negligence ru les.71 I t  shou ld also be noted that fou r 
of the comparisons in which rates in comparative negligence states 
are h igher invo lve W isconsin , and that four of the comparisons in 
which rates of comparative negligence states arc lower invo lve 
Arkansas.

T h is  near equa lity  of comparison of rates gives a superfic ia l 
basis for a conclusion that comparative negligence has had no 
effect upon the insurance p rem brn  rates. However, th is absolute 
equa lity  of comparison in a field so small may be a ttr ibu ted  to 
chance, such as pecu lia r and ] a rticu la r conditions p reva iling  in 
e ither W isconsin or Arkansas, and therefore has l i i t le  sta tistica l 
significance. I t  may be noted, however, by reference to T ab les 
IV-A,B,C, and D , that in every case in  which the comparative 
negligence state had a h igher prem ium  rate than its neighbors, 
it  also had a h igher rate of deaths per registered vehicle , or a h igher

70 T h e  number of possible comparisons «r slates on ibis basis is sm aller than was 
possible for o ilier statistical measures, because Arkansas and Mississippi, which both have 
compaiativc negligence rules, have common borders, but cannot be so compared.

71 T h is  average difference has been distorted by the great difference between the rate 
applicable in Arkansas and (lie rate applicable in Missouri.
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accident rate.72 And, two o f the comparisons in which the coinpan 
tive negligence state rates are substan tia lly  lower invo lve com
parisons o f Arkansas w ith  its w ea lth ier and more h igh ly  urbanize,; 
neighbors, M issouri and Louisiana. T h e  other instance in whi< i 
the comparative negligence state rate is substan tia lly  lower in 
vo lves a comparison of M ississipp i w ith  the w ea lth ier and more 
h igh ly  urban ized state of Louisiana.

T h e  re su lt of this ra ther tedious analysis of rates and other 
statistics is that no th ing conclusive appears. W h ile  there is p, 
preponderance of h igher rates in slates w ith  comparative negli 
gence rates, the fie ld is not large enough to perm it a statement 
that there is no effect. B u t i f  there is any effect, i t  certain]v i 
not strong enough to be noted in the sixteen comparisons made

The Arkansas Experience

As mentioned above, Arkansas adopted the p rin c ip le  of com 
para livc  negligence in  June 1955. In  1957 the formulation of 
the p rin c ip le  was changed from the “pure” comparative negligent c 
standard of 1955 to t ic more lim ited  form in wh ich recovery is 
allowed on ly where p la in tiff’s negligence is less than that of the 
defendant. Despite th is change, the slate has, fo r more than four 
years, been governed by a standard a llow ing recovery by one whose 
negligence was a con tribu tin g  cause of h is in ju r ie s . Accordingly, 
i t  furn ishes work ing laboratory experiment on the cfTect of com­
parative negligence upon lia b i lity  insurance prem ium s. I f  com­
parative negligence does produce increased prem ium  rates for 
lia b i lity  insurance one would expect the rate of increase of rates 
in  Arkansas to be greater than that which has occurred in neigh­
bo ring  states.

Some obstacles exist to the m aking of such a comparison. 
Changes in  insurance rates become effective in d ifferen t states 
w ith  vary ing  frequencies and upon d'ffcrent dates. For example, 
the most recent o f fou r increases in Class I-A rates for Arkansas 
sir»_e February 1955 became effective on December 10, 1958. 
whereas the most recent increase in the comparable rates in Okla­
homa since November 1955 became effective in October 1957. 
Moreover, since the in it ia l leve l of the rates d iffered in the two 
states, a do lla r and cents increase comparison wou ld be misleading

72 Tims supporting the proposition that comparative negligence causes carclrssnt-u 
and increases accidents — and at the same lime furnishing an example of how statistical 
support may he found for almost any preconceived notion.
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as to the rate of increase. A n ad justm ent may be made, however, 
for both these factors by converting the increase between the 1955 
rate and the present rate in to  a percentage increase for the period, 
and then reduc ing that increase to a m onth ly rate of increase which 
is sub ject to comparison.

Another d iff icu lty  is caused by the num ber of rate territo ries 
and te r r ito rh l group ings in  the various states. Because each state 
has several territo ries, there are d ifferen t and vary ing  month ly 
rates o f increase w ith in  each state. Moreover, d u r in g  the four- 
year period te rr ito r ia l group ings have been broken up, and in 
1959 several rate structures existed in  some states for an area 
formerly covered by one rate structu re . T o  some extent it appears 
that these new te rr ito r ia l groupings have been estab lished for 
areas in which the greatest change in loss experience has occurred 
and that the h ighest m onth ly rate o f change is associated w ith  
these new territo ries. A ccord ing ly, care must be taken to avoid 
distortion from these figures.

Use of percentage increases by te rrito ria l groupings may be 
m isleading as to the exten t to which rates have increased in the 
state as a whole. Fo r example, two states may each have four 
territo ria l group ings. In  State A , the percentage increases in the 
four territo ries may have been 10%, 15%, 15%, and 20%, re­
spectively. In  State Ji, the rates of increase d u r in g  the same period 
m ight have been 20%,, 5%, 10%, and 10%, respectively. One 
who took an unweighted average o f the percentage increases w ou ld  
conc’udc that there had been a greater increase in State A than 
in State B . However, if  h a lf of the insured vehicles in each state 
arc located in the first te rrito ria l group ing and on ly one tenth of 
the insured veh icles arc located in llic  fourth  group ing, the in ­
crease has been greater in State B  than in  State A . In  the absence 
of some statistica l ad justm ent or w eigh ting of averages (and there 
is none in  the computations which follow) this possib ility  of in ­
accuracy inheres in the analysis.

T h e  system used by the Nationa l Bureau o f Casualty U nder­
writers d iv ides Arkansas in to four territo ries and three te rrito ria l 
groupings. T e rr ito ry  one consists o f a ll Pu lask i County, in which 
the city of L itt le  Rock is located. T e rr ito ry  two covers the Fort 
Smith area on the border of Arkansas and Oklahoma. T e rr ito ry  
three consists of a ll o f certain northeastern counties bo rdering on 
Tennessee and hence close to Memphis. T e rr ito ry  fou r is the 
remainder of state territo ry . For purposes of rate structu re at the
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Ttrriloriis

State

Al Itausa*......
M is s o u r i.............Oklahoma Louisiana Mississippi,.. Tennessee

1 2 3 4 5

.8 2 6 0 % 1 .9 7 8 2 % .8 2 6 1 %
1 .5227 1 .4318 .0000 i . 2272; ; . 1 .5 9 0 9 %
I .5652 .9565 1 .3913 1 .3913 1 .3913

.3939 1 .6363 —  .0909 .2727 .7873
1 .0540 .1351 .7027 1 .3513 .7027

.574-1 .1489 .4255 .1063 .4463

1 .5 9 0 9 %  
1 .7820 
1 .3030

“ 3 7 2 3 “

2 .3 4 0 9 %

“ i i - i i "

.4 4 6 3 “

2.3S (r<%

i ' . i o t 'm

1960 3

present time, the bu reau  groups te rrito ry  three and territo ry four 
together. T h e  states o f Louisiana, M ississipp i, M issouri, Okla­
homa, and Tennessee, which su rround Arkansas, now have thirty, 
fo u r d ifferen t te rr ito ria l groupings.

A tabu la tion  o f the m onth ly percentage increases in the Class 
I-A lia b i l ity  insurance rates set by the bureau for each of these 
te rrito ria l group ings is presented in T ab le  V I. T h e  same data are 
recast in graphic form for visua l presentation in T ab le  V II .  The 
unweighted average of the month ly percentage increase for all 
of the 87 te rr ito ria l group ings is 1.011 percent78 whereas the month­
ly  percentage increase in two of the Arkansas te rrito ria l groupings 
was .83 percent and for the other, the Fort Sm ith territory, the 
m onth ly percentage increase was 1.98 percent. T he median of 
the month ly percentage increases, which is less affected by the 
extrem ely h igh percentage increases app licab le to certain new 
te rrito ria l group ings,71 is .96 percent.

C erta in ly in these statistics there rests no proof that compara­
tive negligence resu lts in h igher l ia b i l ity  insurance premium 
rates. Tw o  of the te rr ito ria l groupings, wh ich cover most of the 
states and most of the insured vehicles in Arkansas, have a rale 
of increase below both the average and the median of the rate of 
increase which occurred in the other te rr ito ria l groupings. One, 
the Fort Sm ith te rrito ry , located on the Oklahoma boundary, 
is very substan tia lly  above both the average and the median. For 
present purposes th is is illum in a tin g , since the residents of Fori 
Sm ith p robab ly do a substan tia l amount of d r iv in g  in Oklahoma 
and accord ing ly have accidents where the con tribu to ry ncgli-

m If  the percentage increases in the seven lerritorini groupings in Texas arc utili/cil 
in making the comparisons the unweighted average monthly percentage increase becomes 

instead .91%.
n  I f  the percentage increases in the seven territorial groupings in Texas arc utili/cil 

in making ilie comparisons the median increase drops lo .79%.

, I mwiupi- '■ sw*« - t g - f y n c r - uvr-J.T’r!"Kuypyr .r: v
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gence ru le  s t i l l prevails. Presence o f th is ba r to recover)', which 
w ou ld  be recognized in  Arkansas under the usua l ru le  applicable 
to such a conflict of laws s itua tion ,75 w ou ld  be expected to m itigate 
the increases in  rates a ttr ib u tab le  to the change in  Arkansas law 
if  the legal effect g iven con tribu to ry negligence is a significant 
factor in th is respect. Instead, the substan tia l increase in the 
Fort Smith rates appears to be caused by se tting the do lla r amount 
of those rates on a par w ith  the o ther te rr ito r ia l groupings.

O f course, these statistics do not prove that comparative neg­
ligence docs not affect the leve l o f l ia b i l i ty  insurance prem ium 
rates.70 W ith o u t enactment of the comparative negligence stat­
utes Arkansas m igh t have had a lower rate of increase, compar­
able, for example, w ith  that of Tennessee. However, it  is possible 
to say once again that i f  comparative negligence docs affect in­
surance rates, its effect is not great enough to be observable in 
the complex of forces acting on the rate leve l. I t  is not, for ex­
ample, anywhere near as strong as whatever pecu lia r local de­
velopments led  to very h igh increase rates in new territo ria l 
groupings in  Louisiana and M issouri.

Geographical Distribution of Rale Territories

Under the usua l conflicts ru le  the law of the place of the tort 
determ ines the app licab ility  of the defense of con tribu to ry negli­
gence.77 Accord ing to ava ilab le  statistics nonresident d rivers arc 
invo lved in  a substantia l num ber o f accidents.78 I f  the presence

7B Powell Pros. T ru ck  Lines v. Barnett, 191 A ik . 709, 109 S.W . (2d) 073 (1937): Missouri 
1*. R . Co. v. M ille r, 184 Ark. 01, i l  S.W . (2d) 971 (1931); St. Louis-S.F. R . Co. v. Rogers, 
172 A rk. 508, 290 S.W . 71 (1927); St. I.ouis, I.M . and S. R .  Co. v. McNnmarc, 91 Ark. 
515,122 S.W . 102 (1909); Lkfi.au, Conflict of Laws 222 (1959).

TO Cf, Professor Rosenberg’s findings that the Arkansas statute did alter the value of 
personal injury claims for the purposes of settlement, and increased the proportion of 
verdicts won by plaintiffs, (hough it did not increase the sire of verdicts. Rosenberg. 
"Comparative Negligence in Arkansas: A ‘Before and After* Survey," 13 Auk. L . Rr.v. 

89 nt 103-105 (1959).
77 Conflict of Laws Restatement g385 (1931). T h e  usual conflict rule is applied in 

Arkansas, cases cited note 75 supra. Georgia, Craven v. Brighton M ills, 87 Ga. App. 12(5, 
73 S.E . (2d) 218 (1952), and Mississipl>i, T ri-S ta te  Tran sit Co. v. Mondy, 191 Miss. 711. 
12 S. (2d) 920 (1913): and apparently would be applied in Wisconsin. See Ilaum schild v. 
Continental Cas. Co., 7 W is. (2d) 130, 95 N.W . (2d) 81-1 (1959). But cf. Bourestom v. 
Bonrestom, 231 W is. 0GG, 285 N .W . 12G (I939) (overruled on another issue in Ilaumschild 
v. Continental Cas. Co., supra).

78 During 195G, 10% of all fatal accidents and 9%  of all accidents involved drivers 
who were not residents of the state in which the accident occurred. During the same 
year, 35% of all fatal accidents and 27% of all accidents involved drivers residing more 
than 25 miles from the place of the accident. National Safety Council, Accident Facts -  
1957, 53.
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one would hypothesize that residents liv in g  near the borders of 
stales w ith comparative negligence ru le s wou ld have a loss ex­
perience different from  those liv in g  in the center of the state. 
Thus, drivers in  states w ith  comparative negligence who liv e  
near the borders of those states w ou ld  have lower rates than oth­
erwise comparable d rivers in  the center of those states. L ikew ise, 
drivers in ne ighboring states w ith  con tribu to ry negligence ru les 
who live  near the border of a state w ith  comparative negligence 
would have h igher rates than otherw ise comparable d rive rs l iv ­
ing at a distance from that border.

T he rate data of the N ationa l Bureau of Casualty U nder­
writers un fortunate ly docs not make it possible to make a general 
test of this hypothesis. T here  is no general de lineation of rate 
territo ria l boundaries in e ithe r category of states which in d i­
cates concern on the part o f insurance actuaries for the proba­
b ility  of trave l in ne ighboring states. O f course, this indicates 
more than lack of actuaria l concern w ith  comparative negligence; 
it indicates lack of concern w ith  a ll difference in ru les of law  and, 
indeed, a lack of concern for a statc-by-statc consideration of 
the many other variab les affecting insurance rates. I t  is also 
a rem inder that Lhc actuaria l process by which rates arc established 
is not so precise and delicate as to reflect separately the influences 
of the many factors thought lo affect rate structures. Indeed , the 
insurance p rincip le , re q u ir in g  a sharing of generalized risks, pre­
cludes an overly  refined system which w ou ld  sub ject sm all groups 
or in d iv id ua ls lo  paying the costs of the ir particu la r experience.

There do exist, however, a few instances in which te rrito ria l 
boundaries have been drawn so as to make it  possible to test 
this hypothesis. As previously mentioned, the Fort Sm ith te rr i­
tory in Arkansas is located on the bo rde r of Oklahoma. T he  b u ­
reau’s class I-A lia b i lity  rates fo r that territo ry were raised in 
1956 to the same level as those for a ll other territo ries in A r­
kansas. T hu s , p rox im ity to Oklahoma and resu ltan t d r iv in g  under 
its laws have not been reflected in reduced rates for this border 
city.

Certain cities in  Georgia, w ith  comparable populations70 each 
of which constitutes a separate te rrito ry for •the purposes of ac-

70 In 1950 the population of the cities was as follows: Augusta — 71,508; Columbus — 
79.GI1; M acon-7 0 ,25 2 . T he Wori.d Almanac 1958, 273.
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cum u la tion  of loss experience, provide another opportunity f()r 
a test. Augusta, Georgia is located on the border of South Cai o- 
lina . Co lum bus, Georgia is located on the border of Alabama 
Macon, Georgia is located in the m idd le  of the state. Contra! y 
to the hypothesis a ll three cities have the same bureau class I-A 
lia b i l ity  rates. In  neighboring A labama, the bureau has estab­
lished the same rate for Montgomery, located in the center of 
the state, as that app licab le to somewhat la rger M ob ile , which 
is approxim ate ly 20 m iles from the M ississipp i border. Six coun­
ties in a te rrito ry o f South Caro lina are located on the border 
of Georgia, yet they have the same rates as the remainder of the 
state. One bureau te rrito ry in M ississipp i consists o f a long nar­
row  string  of counties runn ing  the leng th  of the M ississippi R iver, 
and hence a te rr ito ria l group ing on the boundary w ith  Arkansas 
and Louisiana. I t  has the same rate structu re as another territory 
which covers most of the state.

In  northern W isconsin , LaCrosse, located on the border of 
M innesota, is classified w ith  and has the same rates as the more 
cen tra lly  located cities of Fond Du Lac, Green Bay, Madison, Osh­
kosh and Sheboygan. Beloit, located on the Il l in o is  border, is 
classified w ith  the more cen tra lly located cities o f Appleton, Chip­
pewa Falls, Eau C la ire , Waukesha, and W ausau. On the other 
hand, the northern counties of W isconsin which border on the 
Upper Pen insu la of M ich igan have the lowest Class I-A rates in 
the state, suggesting that here the con tribu to ry negligence ru le  
of M ich igan has had an effect. T h is  conclusion is d ispe lled when 
one notes that the counties o f the Upper Peninsula of M ichigan 
bordering on W isconsin also have the lowest rates in M ichigan, 
suggesting that leve l of the rates in comparison w ith  the other 
portions of both states is caused more by s im ila r economic, c li­
matic, and social conditions than by differences in the treatment 
accorded con tribu to ry negligence. However, some factor de­
pendent upon state boundaries, whether it is the regu lation of 
the insurance industry , the W isconsin jo in d e r ru le80 or some

80 T h e  Wisconsin eonrls w ill not permit direct action against an insurance company 
on a policy with n "no action" clause (i.e., no action may he maintained against the 
insurance company until liability of the insured has heen established hy judgment) valid 
in the slate in which it was issued. Kiuorhusch v. Scxm ith, 250 W is. 507, -11 N.W . (2d) Oil 
(1950). Sec MacDonald, "D irect Action Against L iab ility  Insurance Companies," 1957 
Wis. L . R uv. 012 at GIG-017. Accordingly, even in an action brought in Wisconsin the 
insurer of a Michigan resident could not he joined as a party defendant if the policy 
contained such a clause, which is apparently valid in Michigan, hut subject to waiver. 
Cf. Kipkcy v. Casualty Assn. of America, 255 M ich. 408, 238 N .W . 239 (1931); Barney v. 
Preferred Automobile Ins. Exchange, 210 M ich. 199, 215 N .W . 372 (1927). On the other
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o ilie r legal factor is apparent in the difference between the $27 
rate charged fo r the basic Class I-A coverage in  the M ich igan 
counties and the $40 rate charged in  neighboring W isconsin 
counties.

Once again analysis of the data docs not perm it an affirmative 
statement that comparative negligence does or does not affect 
lia b ility  insurance rate levels. T h is  indefiniteness of the data 
m ight be due to the fact that the proportion of accidents in vo lv ­
ing nonresident drivers, though rang ing from 9 to 16 percent 
on a statew ide basis and undoub ted ly  h igher near state bound­
aries,81 is not sufficient to make the effect of comparative neg li­
gence appaient in loss experience. T h e  general lack of concern 
of the actuaries for p rox im ity to state borders is consistent w ith  
this conclusion. However, w h ile  the possib ility  remains o f an 
undetected effect of comparative negligence on the leve l of rates, 
ib is analysis of geographical d is tr ib u tio n  of territo ries indicates 
that its possible force is not sufficient to be observable.

Miscellaneous Indicators

Another ind ication of lack of concern on the part of in su r­
ance actuaries for the differences between comparative negligence 
and con tribu to ry negligence ru le s may be found in the practice 
used to determ ine the prem ium  rate charged for coverage in 
excess of the basic lim its  of $5,000 per person and $10,000 per 
accident for bod ily  in ju ry  coverage and $5,000 for property dam ­
age. I t  is somethin s argued that comparative negligence would 
encourage the f ilin g  of nuisance claim s and would resu lt in award 
of reduced damages to p la in tiffs to ta lly at fau lt out of sympathy 
for their handicapped cond ition .82 Accordingly, one wou ld ex­
pect the losses w ith in  the basic lim its to be h igher in stnLcs 
with comparative negligence ru les than it is in states fo llow ing 
the ru le  that con tribu to ry negligence is a complete bar to re-

lum l. il is dear (hat tho insurance company couhl not he sued in n direct action in 
Michigan, Lieberthal v. Glens Falls Indemnity Company, 310 M ich. 37, 2-1 N.W . (2d) 
>17 (1910). Accordingly, the difference in the results due to the rules relating to joinder 
might be apparent in the rates, despite a substantial am tint of travel across the bordct 
'■>) residents of both stales.

*> Note 78 supra.
82F..g., Benson, "Comparative Negligence — Boon or Banc," 20 Ins. Counsri. J. 204 at 

-■"< (1950); Gilmore, "Com parative Negligence from a Viewpoint of Casualty Insurance," 
lo Ark. L . Rf.v. 82 at 83 (1955); Lipscomb, "Com parative Negligence," 1951 Ins. L.J. 007; 
•’■•well, "Contributory Negligence: A Necessary Check on the American Ju ry ," 43 A.B.A.J. 
>005 at 1007 (1957).

I
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covcry. Since the increase in prem ium s for extended coven 
is computed as a percentage of the basic $5,000/Si 0,000 cov­
erage policy, one w ou ld  expect d ifferen t percentage factors to 
be used in states w ith comparative negligence ru les. However, 
the same factors are used for a ll states to determ ine the premiums 
for increased lim its , w ith  the exception of Louisiana and Okla- 
hotna where somewhat h igher factors are app licable.83

Another ind ication that comparative negligence has not af­
fected the proportionate d is tr ib u tio n  of small and large claims 
may be found in the statistics of average cla im  costs presented in 
T ab les I I  and I I I ,  where no marked correlation between com­
parative negligence and rank ing :n size of average clait- appear'. 
On the other hand, reference to T ab le  IV-A, B, O, and D w ill 
disclose that in on ly five comparisons between comparative negli­
gence states and con tribu to ry negligence states d id  a h igher pro­
portion of the residents of sta ts: w ith  con tribu to ry negligence 
ru les carry insurance w ith  h igher coverage lim its than the resi­
dents of comparative negligence states. O r to put in the other 
way, in eleven comparisons, a h igher proportion of residents in 
comparative negligence states carried insurance w ith h igher cov­
erage lim its  than d id  residents in neighboring stales w ith  contrib­
u to ry negligence. From th is one m ight conclude that the resi­
dents of comparative negligence states have been made more pro­
tect icon m inded, but. the ir concern docs not appear to be w ith the 
sm alle r claim s which comparative negligence is said to promote.

Conclusion

Certa in ly th is analysis of insurance data and other statistical 
in formation has produced no defin ite or precise measure of the 
effect of comparative negligence on automobile l ia b il ity  insur­
ance. T h e  effect o f some factors, such as safely conditions or the 
death rate and the urban-rural population ratio can be detected. 
G enera lly speaking, however, it. m ust lie said that no effect from 
comparative negligence appears in the data. Teachers of tort 
law  who each year m ust in struct the ir first-year classes on the 
effect of con tribu to ry negligence upon recoveries—and the ir class­
es consist of college-educated students who certa in ly possess a 
sophistication much above that of the general p ub lic—may find 
noth ing su rp ris ing  in the ind ications that comparative negli­
gence has no effect upon the cla im s consciousness of the general

Bit Lctier from (lie National llurcan of Casualty Underwriters, November 5. 1958.
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public . A  total lack of effect wou ld  be consistent w ith  the v iew  
diat despite the icga l ba r of con tribu to ry negligence, comparative 
negligence is in  fact practiced in a ll states, by insurance ad ju st­
ers,81 defense and p la in tiffs’ attorneys, ju r ie s ,85 and even judges.80 
] f  ib is is true, one w ou ld  expect no effect on the general leve l of 
rates. Instead, in  on ly a lim ited  num ber of cases, in  which ju r ie s  
lite ra lly app lied the con tribu to ry negligence bar or dea lt freely 
w ith one to ta lly  at fa u lt in  p roducing his in ju r ie s , w ou ld  a d if­
ferent re su lt occur w ith  a d ifferen t ru le  o f law. T he  choice then 
between the two ru les wou ld not be one in vo lv in g  a question of

84 One manual for casualty insurance adjusters contains the following advice:
"Since our first and most important defense is that of contributory negligence, I

think that this is the proper time to warn the new claims man that although he must 
Jjiow the law ns related to his work, lie must ire just as careful to avoid giving it too 
much weight when it comes to settling dair. s. Take the law seriously, hut don't become 
wedded to it. As the new man gains in experience, lie will learn much to Iris chagrin that 
some juries do not give proper consideration to theoretically valid defenses.

" ,  . . Theoretically, the percentage of negligence with which the plaintiff can he 
charged is immaterial in defeating his right of action, in cases where this 'cfense is proper. 
In other words, according to tire law, even if his own contributory negligence was only 
10 per cent of all the negligence in the accident, tltis would be sufficient to bar bis 
recovery. In practice, however, the theory is rarely applied so stringently.”  Maf.arick, 
Succcssfui. Handling o f Casualty Claims 17-18 (1955). See also id. at 27i -272; Gorton, 
Automoiiii.e Ci.aim Pkaotce ‘12, 1 -15 (1910). But cf. id. at 158-159.

85 licnson, "Com parative Negligence —  Boon or Bane,”  20 Ins. Counsel J, 201 at 205, 
211 (1950): llrcss, "Comparative Negligence: Let Us Hearken to the C all of Progress," 
•13 A.B.A.J. 127 at 128 (1957): Ilarkavey, "Com parative Negligence — T h e  Reflections of 
a Skeptic," 13 A.B.A.J. 1115 at 1110-1117 (1957); Powell, "Contributory Negligence, A 
Necessary Check on tiie American Ju ry ," -13 A.B.A.J. 1005 al 1000 (1957): Totue, "C on - 
tributary vs. Comparative Negligence — A Judge Expresses I l is  Views," 12 N ACCA L.J . 
211 at 212 (1953); Ulman, A J iiock T akes tiie Stand 31-32 (19.30).

r o  For an example of judicial approval, o f  al least condonation, of compromise verdicts 
limiting tho damages awarded a p la in lilf whose contributory negligence was believed by 
the jury to be a cause of his injuries, even though the legal rule would require a complete 
bar. see Karecsky v. Larin. 382 Pa. 227 al 231, 11 1 A. (2d) 150 (1955). T h e  court there 
said, "T h e  doctrine of comparative negligence, or degrees of negligence, is not recognized 
by ihc Courts of Pennsylvania, but as a practical matter they are frequently taken into 
consideration hy a jury. T b e  net result, as every trial judge knows, is that in a large 
majority of negligence cases where (lie evidence of negligence is not dear, or where the 
qiirsiinn of contributory negligence is not free from doubt, the jury  brings in a com- 

promise verdict.
" , . .  In  (lie insinnl case twelve reasonable men could have serious doubt as to whether 

1-arla was negligent; and if Lnria was negligent, whether the accident was caused hy his 
negligence or hy the contributory negligence of die plaintiffs or partly hy the negligence 
of each of tlictu. Under such circumstances, a jury usually does what lids jury  did. 
namely render a compromise verdict which is much smaller in amount than they would 
have awarded (a) if defendant’s negligence was clear, and (h) if they were convinced 
that plaintiffs were free from contributory negligence.

"Where the evidence of negligence or contributory negligence, or both is conflicting 
or not free from doubt, a trial judge has the power to uphold the time-honored right 
of a jury to render a compromise verdict, and to sustain a verdict which is substantial —  
a capricious verdict or one against the weight of the evidence or against the law, can and 
should always he corrected by the C ourt."
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substan tia lly  h igher insurance rates for evei7 onc, b u t a question 
of the justness of resu lts in a lim ited  num ber of cases.

I t  is possible that comparative negligence has an effect upon 
insurance rates, h u t that that effect cannot be detected w ith tin- 
data on hand and the techn iques used. Even if  this is true, how- 
ever, some measure of its force hc.s been obtained. Adoption of 
a comparative negligence ru le , as shown by the Arkansas ex­
perience, w ou ld  not have a catastrophic re su lt upon the insurance 
rate structu re of any state. Indeed , it  w ou ld  not have as much 
effect as rap id  grow th of popu lation , increased urban ization , or 
change to a traffic program w ith  the effective safety record of 
a ne ighboring state. Its  effect, i f  any, w ou ld  p robab ly go unde­
tected in the rates and statistics of the insurance industry .

'* -rv-r-r-——»■ *..■ »■ ■ — ............'■,rr ~  ....
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N E G L IG E N C E  A N D  L IA B I L I T Y  W IT H O U T  
F A U L T  IN  T O R T  L A W

Corne liu s J. Peck*

I t  is frequently assumed that with a few exceptions the principles 
of negligence comprise the field of tort law, and that fault is the most 
common basis for determining liab ility for harmful conduct. The 
space devoted in most law school torts casebooks suggests to students 
and future lawyers that negligence is the dominant principle of tort 
law.1 The emphasis given the subject by teachers, stimulated by the 
intellectual challenges of defining proximate cause or establishing 
standards of care, further impresses the importance of negligence prin­
ciples upon each class of law students. Moreover, most of the tort 
cases litigated are in fact decided pursuant to principles of negligence, 
largely because of the litigation-spawning capacity of automobile ac­
cidents.2 Though these are changing times, the concept persists that 
what now exists has always been. However, a survey of tort law pro­
duces a somewhat different view, and discloses a surprising number 
of instances in which liab ility  is imposed without fault.

The conclusion reached by most scholars is that until the 19th cen­
tury a person •whose actions caused harm to another was in most 
situations held responsible for that harm simply because he had acted.

* 1 rofessor of Law , University of Washington; U.S., Harvard, 1944; Certificate, 
H tn v .'d  Business School, 194S; L L .B ., 1949. This article first appeared in U .S. Dept. 
Transp., T iie Origin and Development op Tiie Negligence Action—Automobile 
Insurance and Compensation Study (1970), and is reprinted in substantially Uie 
same form.

1. Prosser devotes in excess of 500 of 1150 pages in his casebook to negligence con­
cepts, W . Prosser & Y .  Smith, Cases and Materials on Torts (4th ed. 1907); W. Seavev, 
P. Keeton & R . Keeton, Cases on T orts (2d cd, 1964) devotes nbout 450 of its 1013 
pages to negligence principles: and C . Grecory & II. Kalven, Casks and Materials on 
Torts (1959) likewise gave about 450 of 1299 pages to negligence concepts.

2. 2 F .  IIarper & F . J ames, The Law op Torts 5 11 J ,  Supplement to Volume 2, 
Comments to 11.3 n .l, to 11.3 n.8 (1956); O'Connell, Taming The Automobile, 58 
Nw. L .  R ev. 299, at 303-0-4 (1963).
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Holdsworth tells us that this was the cas»4pth with respect to early 
Anglo-Saxon law3 and the Mediaeval Common Law.1 Wigmore earlier 
summarized the prim itive German doctrine that “The doer of a deed 
was responsible whether he acted innocently or inadvertently, because 
he was the doer . . .  .”5 This absolute responsibility, without regard to 
blame, persisted until the early 1500’s, when the primitive notion was 
abandoned in favor of permitting a defendant to exempt himself from 
liab ility by showing that he was without blame even though he had 
acted voluntarily.0 Street agreed that for several hundred years the 
conception of negligence was unknown to the law of trespass; a de­
fendant was liable i f  it  was shown that damage had been done by the 
direct or immediate application of force, without regard to whether 
or not he was negligent.7 Justice Holmes was persuaded that policy 
and consistency required rejection of the rule of strict liab ility , but 
recognized that the theory enjoyed the support of some lawyers of his 
time, and that the common law probably followed such a rule during 
what he called a period of dry precedent.8 Scholars today agree that 
a rule of strict liab ility prevailed at the early stages of development 
of the common law, usually rendering an actor liable i f  he in fact 
caused in jury to another.0

Escape from the rule of strict liab ility evolved and developed slowly, 
in typical common law fashion. There are a number of detailed accounts 
of this development.10 Prominent among the early decisions is The 
Case of Thorns,11 in which an action for trespass to real property was 
brought against a defendant who had cut a hedge of thorns, some of 
which fell upon plaintiff’s land. While holding for the plaintiff, one of

S. 2 W. IIoldsw orth, A  H istory  of English Law SI (3d ed. 1923).
4. 3 id. nt 375-82.
5. Wigmore, Responsibility for Tortious Acts: Its History, 7 IIarv. L. Rev. 31j , 317 

(1894).
6. Wigmore, Responsibility ]or Tortious Acts: Its History—III, 7 IIarv. L. R ev. 441, 

a t 442-44 (1894).
7. T. Street, Foundations op Legal Liability 74-78 (1906).
8. 0 . Holmes, The Common L aw S9 (1831).
9. 2 F. Harper & F. J ames, T he Law op Torts § 12.2 (19S6); W. Prosser, The 

Law of T orts 144 (3d cd. 1964); J. Flf.mino, The Law of T orts 107, 290 (3d cd. 
1965).

10. Winfield, The Myth of Absolute Liability, 42 Law Q. Rev. 37 (1926); Winfield, The History oj A'egiigence in the Law of Torts, 42 Law Q. Rev. 184 (1926); Wigmore, Responsibility for Tortious Acts: Its History—III, 7 Harv. L. Rev. 441 (1894); 0. 
H olmes, T he Common Law 85-88 (1881).

11. 1466 Y.B. 6 Ed. 4, f.7a pi. 18.
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tbe judges noted that the defendant had failed to allege that he could 
not have acted in any other way, or that he had done all in his power 
to keep the thorns from falling on plaintiff’s land. This observation 
suggests that establishing such facts might have constituted a valid 
defense. One hundred and fifty  years later a similar suggestion was 
n u d e in a case holding liable a soldier whose gun accidentally dis­
charged and injured the plaintiff.12 But the examples given—“as if  a 
man by force take my hand and strike you, or if here the defendant 
had said that the plaintiff ran across his piece when it  was discharging, 
or had set forth the case with the circumstances so as it had appeared 
to the court that it had been inevitable, and that ihe defendant had 
committed no negligence to give occasion to the hurt”—indicate that 
liability would have been imposed upon an actor guilty of much less 
than what is today required to establish negligence.

And so things continued until the 19th century, with liab ility in tres­
pass being imposed upon actors who had caused harm in a series of 
cases suggesting that inevitability of the accident and lack of any fault 
ujxin the part of the defendant would have constituted justification 
and a defense against liab ility .13 Finally, three American courts, relying 
in large part upon dicta from earlier cases, anncunced the proposition 
that liability could not be imposed unless the actor were guilty of some 
fault or neglect.14 Of the three,' the decision of the Supreme Court of 
Massachusetts in Brown v. K enda ll15 became the most famous, and is 
now considered the leading case establishing the necessity of proving 
negligence in order to impose liab ility for accidental in jury. Perhaps 
the decision has gained that position because of the esteem enjoyed by 
its author, Chief Justice Lemuel Shaw; more likely, its prominence 
derives from the fact that it  clearly imposed the burden of proving 
negligence upon the plaintiff rather than leaving the absence of negli­
gence something to be proved by the defendant, as the other two 
decisions suggested.10 Several years later, in England, comprehensive

11. Weaver v . Ward, 80 F.ng. Rep. 284 (K .B . 1616).
M. See the cases set out in the Appendix to Wigmore, Responsibility for Tortious Its History—111, 1 IJarv. L. Rev. 441, nt 4S6-63 (1894). See also, O. Holmes, 

In i Common Law 85-88 (1881).
1*. Vincent v. Stinehour, 7 Vt. 62 (1835); Harvey v. Dunlop, 39 N .Y .C .L .R . 193

Mti J) ;  Brown v. Kendall, 60 Mass. (6 Cush.) 292 (1850).
15. 60 Mass. (6 Cush.) 292 (1850).
15. In Vincent v . Stinehour, 7 Vt. 62, 65-66 (1835) th”  court said: “ To prevent any
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review.? of precedent led to a clear statement that, where an act causing 
harm is neither intentional nor negligent, there w ill be no recovery, 
even though trespass would have been the right form of action if one 
had been maintainable.17 But even as late as 1959 an English tria l 
court was called upon to determine that a complaint did not state a 
cause of action where it alleged an in jury caused by the defendant 
without specifying that the harm was either intentionally or negligently 
inflicted.18

As early as the 14th century, however, liab ility for causing harm 
could be established in an action of trespass on the case by showing 
that the conduct of the defendant was negligent. This action was de­
vised in order to provide a remedy for harm caused by misfeasance 
in the performance of an obligation which had been undertaken.10 In  
time, trespass on the case came to lie for the doing of any unlawful 
act, provided tho damage sustained was “consequential” rather than 
“immediate.”20 At that time it was fatal error to proceed by case if  the 
harm had been immediately caused hy the defendant;21 however, 
shortly before the American courts developed the modern negligence 
principle, an English court decided that a plaintiff might make negli­
gence the ground of an action on the case even where the in jury had 
been “immediately” caused by a negligent act.22 In  effect, one could 
waive the trespass and sue for negligence. The effect of the mid-19th 
century American decisions was to merge the substantive law of tres­
pass and case, and to impose upon plaintiffs who relied upon trespass

abuse of this protection [against liability for barm involuntarily occasioned), n person is 
accounted negligent or careless, and blame Is imputed to him, if he docs not use an 
extraordinary degree of circumspection and prudence, greater than is commonly prac­
ticed, and it lie might have prevented the accident.”  In Harvey v. Dunlop, 39 N .Y .C .L .R . 
193, 195 (18-13), the plaintiff had argued that the onus lay on the defendant to show 
that the Injury had not been done wrongfully or carelessly. The highest New Vork 
court agreed, but concluded that the jury might have readied such a determination 
on the evidence.

17. lloim es v. Mather, [IS75] L .R .  10 E x. 261; Stanley v. Powell, [1891] 1 Q.B. 86.

18. Fowler v. Lanning, [19S9J 1 All. E .K . 290 (Q .IL ). Probably plaintiff's counsel 
was attempting tc put on the defense the burden of showing freedom from fault.

19. 3 W. HoLiiswORTti, A  H istory oir English Law  429-34 (3d cd. 1923).
20. lJlackstone, J .,  In Scott v. Shepherd, 1773. 3 Wils. 403, 95 Eng. Reprint 1124; 1 J. 

Cihtty, Pleadings 148 (16 Am. Ed. 1883).
21. D ay v. Elwards, 5 J R . 618, 101 Eng. Rep. 361 (K .B . 1794).

22. Williams v. Holland, 131 Eng. Rep. 818 (C .P . 1833).
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theory the same burden which they formerly would have had to carry 
in an action on the case.23

Why the change took place must, of course, remain a matter of 
speculation. I t  has been suggested that Chief Justice Shaw may have 
been motivated by a desire to make the risk-creating enterprises of a 
developing industrial economy less vulnerable to liab ility than they 
had been under the earlier common law.24 This suggestion has been 
countered with ithe observation that Brown v. Kendall, which Shaw 
used as the vehicle for changing the law, involved not industry but 
instead the actions of private persons engaged in separating two fight­
ing dogs,'’1’ I t  seems unlikely that Chief Justice Shaw shrewdly selected 
the case in order to disguise the ends to be served by changing the 
law; but it  seems equally unlikely that he could have written the deci­
sion without considering what the contemporary conditions of society 
suggested as appropriate standards for allocating responsibility for un­
intentionally caused harms.

Indeed, the common law trespass rule was probably well suited to 
the conditions which prevailed during its evolution. Most energy 
sources at that time were either human or familiar domestic animals; 
the implements used in labor and recreation were relatively uncompli­
cated devices operating on elementary mechanical principles. One who 
directly or immediately harmed another by his active conduct probably 
had departed from community standards of behavior much in the same 
way that one who is negligent today departs from the standard of the 
reasonably prudent man. Proof of “immediate” causation was then a 
satisfactory standard for allocating responsibility for harm. I t  did not 
have a disruptive effect upon society, and did not deter or misdirect 
otherwise desirable economic activity.

The development of industry and transportation using steam and 
other sources of power, and the development of new products and de­
vices, changed the situation. One need only read a description of the 
operation of steam locomotives prior to adoption of the air brake to

23. Gregory, Trespass to Negligence lo Absolute Liability, 37 Va. L .  Rev. 359, 366 
(1951).

24. Id. at 368.
25. Roberts, Negligence: Elackslone to Shaw to ? An Intellectual Escapade In A Tory Vein, SO C o r n e ll L.Q . 191, 20S (196S).



realize what costs might have been imposed upon railroads if liab ility 
for harm were to be determined by the common law trespass ru le:20

Down to the year 1868 the brake system remained very much as 
i t  was in 1830 when railways were first adapted to commercial 
operation. Even though detailed improvements covering struc­
tural items had been incorporated, the essential principles were 
the same. Those in charge of the locomotive had no direct control 
over die brake manipulation of the vehicles comprising the train. 
Comm’ 'ications between engineman cn die locomotive who senses 
the danger and the brakeman in the cars who drew up the cables 
was effected by whistle signals in case of sudden emergency. The 
first action was to signal danger and to this signal the train crew 
was instructed to respond with celerity. Each operation required 
time and every second of time represented many feet of space.

Moreover, about the only safety measures which the railroads could 
use at crossings were warning signals by whistle and bell.2T As one 
commentator colorfully put it  some time ago:28

Early railw: / trains, in particular, were notable neidier for speed 
nor safety. They killed any object from a Minister of State to a 
wandering cow, and this naturally reacted on the law.

Predictably, the reaction of the law was not strict condemnation of 
this activity which offered escape from the slow, uncomfortable and 
jolting transport by stage over mud-filled roads,20 and which promised 
development of the nation's rich resources deposited over thousands of 
miles of virgin territory. The negligence standard provided a legal 
environment in which rail transportation could grow and prosper. I t  
aided other branches of industry and commerce as well.

The judicia l response to the question of the liab ility of one who 
causes harm by handling a new and relatively unknown material sug­
gests a sim ilar adaptation of law. The N itroglycerine Case involved an 
explosion which occurred soon after “a gentlemen by the name of 
Noble” [s ic ] suggested that nitroglycerine might be used for blasting

26. Sir-cox, Safety in Early American Railway Oferations: 18S3-1871 (1936), 
quoted in Malone, The Formative Era of Contributory Negligence, 41 I I I .  L .  Rev. 151 
nt 161 (1946) [hereinafter cited Malone).

27. Id.
28. Winfield, The History of Negligence in the Law of Torts, 42 L.Q . Rev. 184, 195 

(1926).
29. See Malone, supra note 26, nt 153-S4.
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30. 82 U .S. (15 W all.) S24, s J i
31. Wintcrboltom v. W’risht,
32. Malone, supra note 26,
33. 11 East 59, 103 Eng. Rep. L
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purposes.20 Employees of the defendant express company had under­
taken with hammer and chisel to open a case, from which some un­
identified “sweet oil” was leaking. The explosion which followed did 
severe damage to the building in which the express office was located. 
The defendants were not held liable for the harm done, even though 
i t  resulted “immediately” from the actions of the employees. Chief 
Justice Shaw’s opinion in Brown v. K endall provided the basis for 
holding that the directness or remoteness of the consequences of the 
defendants’ act related only to the proper form of action, and not to 
the basis of liab ility . Negligence was the standard by which liab ility 
was to be determined. Coupled with the then prevailing notion that a 
manufacturer was not liable absent privity of contract,31 the decision 
significantly aided preparation of the legal environment for an economy 
which would be producing and using new and unfamiliar products 
whose composition or principles of operation were not generally known.

The restructuring of the legal environment for the industrial age 
was not accomplished solely through reformulation of the rule con­
cerning liab ility for trespass. As Professor Malone has effectively 
demonstrated,32 the concept of contributory negligence as a bar to _ 
recovery rose to prominence in response to the need for a legal system 
compatible with the demands of a growing industrial economy. The 
unimpressive opinions in Butterfie ld  v. Forrestor,33 uniformly recog­
nized as the fountainhead of contributory negligence theory, could 
hardly have prompted such widespread proliferation of the doctrine 
had it  not been the case that some additional bar to recovery was con­
sidered necessary and appropriate to the times. The entire population 
stood to benefit from the workings of an industrial economy, and 
society could not afford to burden itself with compensating those in­
dividuals who were so unfortunate as lo be injured accidentally by 
an instrument of progress.34

Thus it appears that r significant change in tort law was made by 
abandonment of the s tr l t liab ility  -ule of common law trespass, and 
substitution of the principles of negligence law in cases involving un-

30. 82 U .S . (15 W all.) 524, 529 (1872).
31. Wintcrbottom v. Wright, 152 Eng. Rep. 402 (Ex. 1842).
32. Malone, supra note 26.
33. 11 East 59, 103 Eng. Rep. 926 (K .B . 1809).
34. See L. Green, T ra ffic  Victims: T o rt Law and Insurance 33-34 (1958).
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op Torts § 1.27 (1956).
39. Restatement (Second) of T |
40. 4 Restatement of Torts §§
41. 0 . Holmes, T iie Common Tortious Acts: Us History, 7 IIa rv . .
42. See 1 F. Harper & F . James,!

W a s h in g t o n  L a w  R e v ie w  V o l .  4 6 : 2 2 5 , 1 9 7 1

intended consequences. That this change took, place within the last 
one hundred and fifty years is in itself evidence that strict liab ility is 
not a principle alien to Anglo-American tort law. Perhaps even more 
persuasive evidence is the fact that strict liab ility is applied as the 
principle for determining responsibility for much harmful conduct 
within the area of tort law. Strong eddies and cross-currents developed 
in response to the changes in liab ility for unintended consequences, 
and, to extend the metaphor, it  seems possible that the tide has begun 
to turn.

An example of strict liab ility derived from the early common law, 
but s t ill of v ita lity , is the rule imposmg liab ility upon one who inten­
tionally enters onto land in the possession of another, even though 
under a reasonable mistake.30 Of course, a distinction exists between 
consequences which are intended, tliough^brought about by mistake, 
and consequences which are unintended. But the significant point is 
that liab ility may be imposed for trespass even though a reasonable 
man might have made the same mistake. Moreover, the lii .ty of a 
trespasser extends to all harm which be in fact causes to the land, the 
possessor, or members of the possessor’s household, without regard to 
whether the trespasser acted in a way which was intentionally wrong­
ful, reckless, or negligent.30 Perhaps the preservation of this rule of 
strict liab ility can be attributed to our unexamined retention of the 
early common law zeal for protecting interests in land; or perhaps 
no social purpose equivalent to that of freeing industry from judicial 
restraints has been advanced on behalf of trespassers to real property. 
The consequence is, at any rate, that one may be held liable for harm 
caused without fault other than entry based upon a reasonable mis­
take.37

35. 1 R estatement (S econd) of T orts § 164 (1 9 6 5 ); J . Flem ino , T i ie  L aw of
T o r ts  77-80 (3d cd. 1965 ); 1 F . Harper K: F . James, T he  Law  o f  T o r ts  12-13 (1 9 5 6 );
W . P rosser, T he L aw of T orts 74 (3d cd. 1964).

36. 1 R estatement (S econd) of T orts § 162 (1 9 6 5 ); J . F lem ing , T he L aw of
T o rts  38 (3d cd. 1 9 65 ); 1 F . H a rp e r & F . James, T he Law of T o r ts  29 (1 9 5 6 ) ; W .
P rosser, T he L aw of T orts 67 (3d  cd. 1964).

37. Illustration 2 to § 162 of 1 Restatement (Second) op Tort's is as follows:
2. A is driving his car along the highway in a neighborhood with which he is

unfamiliar. l ie  asks 13 to direct him to a certain town, l i  tells him that lie can
take a short cut through a private road over which the public is not accustomed
to travel, which J3 asserts to he upon his own land but which, in fact, is on tiie
land of C . While driving caiefuily along the road, A runs over D , C ’s tlucc-ycar-
old child, who suddenly dashes out from the bushes which border the road. A is
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Strict liab ility is still imposed upon one who removes the naturally 
necessary lateral or subjacent support of land in the possession of 
another thereby causing subsidence of the land, both for damages to 
the land and for any damage to buildings or artificial conditions 
thereon.38 In  fact, Tentative D raft Number 15 of the Restatement of 
Torts Second recently proposed to increase this protection for support 
of land by imposing strict liab ility for subsidence of land caused by per­
sons otherwise privileged to withdraw subterranean water, oil, minerals, 
or other substances from under the land.30 L iab ility for harm caused 
by the subsidence of land which would net have taken place but for 
the weight of buildings upon it is determined by principles of negli­
gence,40 but the total picture is one of broad exposure of land exca­
vators to strict liab ility . Again, the reason for the strict liab ility may 
be an unexamined retention of the common law’s zealous protection of 
interests in land, but the result is that one may be held liable for 
unintended consequences caused without fau lt other than that of being 
the actor.

The early common law also recognized a strict liab ility for harm 
done by trespassing animals, although liab ility apparently could be 
avoided by surrender of the animals.41 In  time, this liab ility became 
personal to the possessor of the animals, and thus became more nearly 
a rule of sirict liab ility comparable to those discussed previously. The 
applicability of this strict liab ility rule to conditions in the United 
States was a matter of some doubt during the formative stages of this 
nation, bu t today, even in jurisdictions in which it was jud icia lly re­
jected, i t  has since found legislative acceptance in various forms c' 
fencing siatutes.42 Once again, the appropriateness of strict liab ility 
seems to have turned upon how well the particular rule has suited the 
needs of the community, rather than upon any philosophical conclusion 
as to whether the possessor of an animal, for example, was guilty of 
fault.

subject to liability t- end to C.
38. 4 Restatement ' okts §J 817, 820 (1 9 3 9 ) ; 1 F . Harper & F . J a.mes, T he Law

o f  T orts 5 1.27 (19?'
39. Restatement (. ,ond) o r T orts 8§ 818 (Tent. D raft No. IS , 1969).
40. 4 Restatemeni _.f T orts § j  819, 821 (1939 ).
41. 0 . Holmes, The Common Law 1S20-23 (1881 ). Wigmore, Responsibility /or Tortious Acts: Its History, 7 I Ia rv . L . Rev. 315, 325 cl seq. (1894 ).
42. See X F . Harper & F . J ames, The Law of T orts 5 14.9 (1956 ).
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There are other rules derived from early common law  precedents 
which also may appropriately be considered rules of strict liab ility 
within the body of tort law. For example, a bona fide purchaser of 
stolen property is strictly liable to the true owner for its value, regard­
less of the care and prudence he may have exercised in ascertaining the 
title of the vendor.43 This liab ility is imposed without regard for the 
relative fault of the owner in exposing the goods to the possibility of 
conversion.44 Another rule of law holds a bailee liable for misdelivery 
of property, regardless of his good faith or his freedom from negli­
gence.45 Moreover, in order to ayoid an otherwise insurmountable 
obstacle to recovery, tire usual rule is that a bailor may establish a 
prima facie case simply by proving that he delivered the property, and 
that the bailee either failed to return it, or returned it  in damaged 
condition.40 The same reasoning underlay the common law rule, now 
embodied in the Interstate Commerce Act, making a carrier liable for 
damage to goods transported unless it  can show that the damage was 
caused solely by an act of God, the public enemy, the shipper himself, 
a public authority, or by tire inherent nature of the goods.47 The con­
sequence is that a carrier may be held liable even though it was guilty 
of no negligence. Except where modified by statute, a similar strict 
liab ility has been imposed upon hoteis and innkeepers for the loss or 
destruction of the goods of guests.48 I t  might be objected that these 
arc rules of property law rather than tort law; but such an argument 
smacks too much of the fine analysis formerly applied in determining 
the correct form of action for obtaining redress for harmful conduct.

I f  instead one may avoid that perspective of the law, i t  seems quite 
certain that the strict liab ility effect of the respondeat superior doctrine 
is one of the most important principles of liab ility for tortious conduct. 
Early commentators described it as such,40 and the fact that the doctrine

43. R . B rown , T i ie  L aw op P ersonal P roperty 231 (2d ed. 1955) [hereinafter cited 
as B row n ] ; See U n iform  Commercial Code § 2-403.

44. Bro'"n , supra note 43, at 241-42. R estatement (.Second) of Touts § 234 (196S).
45. Brown, supra note 43, at 351; 1 F . Hamper & '.F. J ames, The Law of Torts 

156 (1 9 5 6 ) ; W . Prosser, Thf. Law of ToRia 8S (3d  cd. 1964).
46. Brown, supra note 43, nt 359-75; Restatement (Second) of Torts 5 328A, 

comment b (1965 ).
47. Missouri Pac. R .R . v. Klmore & Stnld, 377 U .S . 124 (1964 ).
48. Brown, supra note 43, nt 481-87. Innkeepers nre nfforded a greater opportunity 

than carriers to escape liability by showing freedom from  negligence,
49. Wigmore, Responsibility Jor Tortious Acts: Its Hutory—II, 7 H arv. L . Rev. 383 

(1 8 9 4 ); l  W . Bi.ackstonk, Commentaries 429-32 ( 17th ed. 1830).
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seems to fit more neatly into the law of agency is no reason for de­
emphasizing its operative effects in the Jaw of torts. The liab ility of an 
employer for the tortious conduct of his employee is a strict liab ility 
imposed without regard to the fault of the employer. I t  makes no d if­
ference how careful the employer is in recruiting his workers, how 
carefully he trains them, or how carefully he supervises their activ­
ities. I f  an employee commits a tort in the course of his employment, 
his employer 5s liable.

Another rule of liab ility  without fault which is frequently consid­
ered an element of agency law, but which is also clearly a principle for 
determining liab ility for tortious conduct, is that imposing liab ility for 
harm done by carefully selected independent contractors performing 
non-delegable duties.80 This liab ility is not simply a development of 
the strict liab ility imposed for engaging in abnormally hazardous activ­
ities, for it extends to activities which are not so classified.81 Other 
principles of vicarious liability, such as the family car doctrine,82 may 
likewise be considered to permit tiie imposition of liab ility for tortious 
conduct without proof of fault. While i t  is true that in many of these 
situations, someone has been at fault in bringing about the harm suf­
fered, for present purposes the significant point is that liab ility may 
be imposed on one who was without fault.

The employment relationship offers other illustrations of liab ility 
without fault. For example, the obligation imposed in admiralty upon 
an employer of seamen, to furnish maintenance and cure for seamen 
who fa ll sick or arc injured in the service of the vessel, is a strict 
liab ility imposed without regard to the fault of the employer.88 Far 
from meeting disapproval in modern times, this principle has heen 
codified by the Jones Act,01 which broadens the rights of seamen. 
Moreover, the enactment of workmen’s compensation acts throughout 
the United States reflects the conclusion that imposition of strict liab il­

50. Sec Hestatkmknt (Second) of Torts §5 416-2713 (1965).
51. See H»:r.TATr.MKNT (Second) of Torts § 417 (196S) (Work dono In a public 

place) 8 418 (Maintenance of Public Highways) §§ 419, 421 (Repairs which n lessor 
is under a riuty (o his lessee to mnke) § 422 (W ork on buildings nnd oilier structures on 
land) 8 425 (Repair of a chattel supplied or land held open to the public ns a place 
of business).

52. 2 F . Harder & F . J ames, T iif. Law of Torts 1419-24 (1956).
53. See Cnlmnr Steamship Corp. v . Taylor, 303 U .S. 525 (1938); The Osceola, 189 

U .S. 158 (1903).
54. 46 U .S.C . 688 (1964).



ity  upon employers is an appropriate way to deal with industrial 
accidents.55

Defamation is, of course, an intentional tort insofar as i t  r pares 
an intention to publish the defamatory statement, but i t  is of tea illu s­
trative of liab ility without fault. Except for constitutionally protected 
statements concerning public officials, public figures, and matters of 
public interest,60 liab ility may be imposed because a statement, inno­
cent on its face, was rendered defamatory by facts not known to the 
defendant nor discoverable by him in the exercise of reasonable care.57 
L iab ility may likewise be imposed even though the defendant did not 
intend to defame the plaintiff, and had no reason to know that his 
statement would be defamatory.58 In  short, one who publishes a defam­
atory statement w ill be held liable to one injured without regard to 
whether the publication could be said to be the product of fault.

An innocent misrepresentation made by a party to a business trans­
action may also give rise to liab ility irrespective of the good faith or 
reasonable belief of the defendant.50 Prosser lists eighteen jurisdictions 
which have adopted this rule of st' ict liab ility , and suggests that in 
other jurisdictions such a rule is in fact applied, although disguised in 
the more traditional language of fraud through the use of presumptions 
or fictions concerning the defendant’s state of mind.00 The rule may 
also have been made effective with respect to the sale of securities by 
Section 17(a) of the Securities Act of 1933, and Rule 10b-5 of the

55. 2 F . IIabpf.ii &• F . J ames, T ub Law  op Torts 730-33 (1956); W . Prosser, Tire

Law op T orts 554-58 (3d cd. 1964).
56. New Yo rk  Times Co. v . Sullivan, 376 U .S . 254 (1964); Tim e, Inc. v . H ill, 385 

U .S . 374 (1967); Curtis Publishing Co. v . Butts, 388 U .S . 130 (1967).
57. 1 F . H arper & F . J ames, T h e  Law  op Torts 8 S.S (1956); W . Prosser, Tiie 

La w  op T o rts  791-92 (3d cd. 1964). A lending example b n Scottish case, Morrison v. 
Ritchie St Co., 39 Scot. L .H . 432 ( 1 9 0 2 ) ,  In which the defendant published ns a routine 
social item a false report that plaintiff had become tho mother of twins. Plaintiff had 
been married only a few weeks, but this was unknown to defendant. Defendant was 
held liable. Care or the lark  of it went only to affect damages.

58. F . H arper & F . J ames, supra note 57, at 8 5,7 (1956); W . Prosser, The Law or 
T orts 791 (3d ed. 1964). A leading example is the ense of Jones v. E . Hulton St Co., 
[19091 2 K .B . 444, ad'll [19101 A.C. 20, in which dcfendnnt published what it intended 
to be a fictitious account of immoral behavior of one Artemus Jones on the beach at 
Dieppe. A real Artemus Jones wns held entitled to recover despite defendant's lack of

Intent to defame any living petson.
59. 1 F . Harpf.r St F. J ames, The Law op Torts 5 7.7 (1956).
60. \V. Prosser, T he Law op Torts 724-29 (3d cd. 1964).
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Securities Exchange Commission’s Regulations pursuant to the Secur­

ities Act of 1934.01

One of the more spectacular changes in tort law in recent years has 

been the adoption of a rule imposing strict liability upon sellers of 

defective products for the harm caused by the defect. Soon after the 

leading decision of the Supreme Court of N e w  Jersey in Henningsen v. 
Bloomfield Motors?2 this rule of strict liability was adopted in many 
other jurisdictions.®3 So swift was this change to the rule of strict 

liability that the reporter and council for the Restatement (Second) of 
Torts urged abandonment of a section approved in 1962 limiting such 
strict liability to products designed for intimate bodily use, and adop­

tion of a broader version applicable to all products so that the Restate­
ment (Second) of Torts would not be out of date when published.®4 

The broader version later obtained the approval of the Institute, and 

now appears as Section 402A of the Restatement (Second) of Torts. 
This strict liability has been further extended to defects in housing 

produced by a mass developer of housing,®5 to the lessor of a rental 

truck,00 and to the manufacturer of a demonstrator model for injuries 

received before purchase.07 This general and rapid acceptance of strict 

liability reflects a judicial consensus that tbe rule is more appropriate 

to the present day economy than was the old rule, which imposed a 

burden upon the injured party to prove negligence on the part of 

the manufacturer or seller of the product.

There remains to be noted the strict liability imposed upon those 

who engage in extra-hazardous or abnormally dangerous activities. 

This is probably the type of .strict liability which most readily comes 

to mind when the subject of strict liability is mentioned, perhaps be-

tm m
61. See MclSbnholder, Scienter and Reliance as Elements in Buyer's Suit AgainstSeller Under Rule 10b-5, 4 Corp. I’rac. Comm. 27 (1903).
62. 32 N .J . 358, 161 A.2il 69 (I960).
63. E.g., Greenmail v. Yuba Power Products, Inc., 27 Cal. R p tr. 697, 377 P.2d 897 

(1962); Goldberg v. Kollsmar. Instrument Corp., 12 N.Y.2d 432, 191 N.E.2d 81 (1963); 
Dlppcl v. Sciano, 37 Wis. 2d 443, 155 N.W.2d 55 (1967); Ulmer v. Ford Motor Co., 
75 Wn. 2d 522, 452 P.2d 729 (1969). See Prosser, The Rail .->/ the Citadel (Strict Liability to the Consumer), 50 M inn. L. Rev. 791 (1966).

64. Restatement (Second) of Torts § 402A (Tent. D raft No. 10, 1964).
65. Schipper v . Levitt St Sons, Inc., 44 N .J. 70, 207 A.2d 314 (1965).
66. Cintrone v . Ile r lz  Truck Leasing nnd Rental Service, 45 N .J . 434, 212 A.2d 769 

(1965).
67. Delaney v . Towmotor Corp., 339 F.2d 4 (2d C ir., 1964).
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cause several generations of lawyers have h o w  been- exposed to torts 

courses in which this type of liability was discussed as a contrast to 

basic negligence principles. Traditional discussion of the subject begins 

with analysis of the decision in Rylands v. Fletcher,6B even though the 
opinions in that case reveal that the judges had no intention of chang­

ing the law or providing remedies beyond those which had existed for 

centuries under English law. In any event, the principle of liability 

without fault applied in that case had a ready adaptability to cases in­

volving harm caused by the powerful devices and products of an indus­

trial age. Although a number of courts have avoided specific application 

of Rylands v. Fletcher to problems of this sort, in fact a principle of 
strict liability for extra-hazardous activities has become accepted doc­

trine in American law.00 The c* iginal Restatement oj Torts incorporated 
the principle of strict liability for what were called “ultrahazardous 

activities.”70 With a change of terminology to “abnormally dangerous 

activities”71 and recognition that the liability should attach even though 

the activity might be perfectly safe if the utmost care were used,72 

this principle will be carried into the Restatement (Second) oj Torts, 
where it will be extended even further to cover harm caused to property 

or persons on the ground by the ascent, descent or flight of any air­

craft.73

In a number of respects, even liability imposed on a negligence basis 

is in fact a liability without fault. The standard of the reasonably pru­

dent man is an objective standard which ignores many considerations 

which would be involved in determining whether there was moral or 

ethical fault on the part of the actor.74 Deviations from that standard 

arc made at the peril of the actor, as arc the deviations from community 

standards which take place when one engages in abnormally dangerous 

activities. Certainly there is no moral fault on the part of a man who 

for more than 30 years has driven carefully and without accident, but

• 68. 3 H url, Sc C  (E x . 1R6S); [1866] L .R , 1 E x . 26S; H868] L .R .  3 H i .  330.
69. 2 F . H arper & F . J ames, The Law  op Torts S 14.4 (19S6); W . Prosser, The  i'.Aw 

op T outs S23-32 (3d cd. 1964).
70. 3 Restatement op Torts §§ S19-24 (1938).
71. Restatement (Second) op Tor i  § S19 (Tent. D raft No. 10, 1964).
72. Id . nt § 520.
73. Compare Restatement (Second) op Torts 5 520/1 (Tent. D raft No. 12, 1966) with 5 520A (Tent. D raft No. 11, 1965) nnd 5 520A (Tent. D raft No. 10, 1961).
74. See Scavey, Nesli&ence, Subjective or Objective, 41 H arv. L . R ev. 1 (1927).
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who, distracted by concern for the health of his hospitalized wife, drives 
through a stop sign and collides with a person who had the right of 
way. Yet such a man would be deemed negligent because, considering 
only certain aspects of his conduct, he created unusual and unreason­
able risks. Even insane persons are liable for negligently inflicted harm 
and their conduct is judged by the standard of the reasonably prudent 
man, although it  is beyond their power to meet that standard.75

At times, allocation of the burden of proof in negligence cases may 
also impose liab ility upon one whose fault has not in fact been estab­
lished. Thus the established principle that an unexcused violation of 
a criminal statute constitutes negligence per se places the burden of 
establishing excuse or justification on the defendant, with liab ility fol­
lowing if  such is not established.70 Even when the violation of the 
statute can never be excused—as with the Federal Safety Appliance 
Act,77 for example—liab ility may be imposed although a total evalua­
tion of the cirucumstances would lead to the conclusion that there was 
no fault. In  some jurisdictions, the effect of res ipsa loqu itur is to create 
a presumption of negligence which stands unless rebutted,78 and hence 
supports liab ility where in fact there was no fault. Where the more 
usual version of the doctrine is followed, and res ipsa loqu itur simply 
creates a permissible inference of negligence,70 there is still the possi­
b ility  that a ju ry  w ill draw that inference where in fact there was no 
negligence.

CONCLUSION
This review of the field of tort law indicates that if regard is given 

to the various types of problems encountered, rather than the number 
of cases pending on court dockets, strict liab ility is applied more often 
than negligence as the principle which determines liab ility . I t  is neither 
a mere vestige of primitive law, as indicated by its recent judicial

7 j , j.'..statem ent (Second) op T o r ts  § 283B (1965 ).
73. F. Harper & F . James, The Law  op T o rts  § 17.6, at 1010-11 (1 9 5 6 ) ; W . 

P rosser, T iie  Law  op T o rts  § 35, at p. 202 (3d  cd. 1964).
77. O’Donnell v. Elgin J . & E .R .R ., 338 U .S. 384 (1 9 4 9 ), rehearing denied 338 U .S. 

945 (1930 ).
78. 2 F. ILtrper & F. J ames, T iie Law  op T orts § 19.11 (1 9 5 6 ); W. Prosser, T he 

Law of T orts, 232-39 (3d cd. 1964).
79. See authorities in note 78, supra.
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and legislative applications, nor a new and untried development. I t  is 
a principle with adaptability to serve the needs of society in a variety 
of situations. Apparently no set formula can be derived as to when strict 
liab ility  constitutes the appropriate principle of liability, but some 
observations may be made about certain common features of the situa­
tions in which strict liab ility is applied.

One of these common features is that the person harmed would en­
counter a difficult problem of proof if  some other landard of liab ility 
were applied. For example, the disasters caused by those who engage 
in abnormally dangerous or extra-hazardous activities frequently de­
stroy all evidence of what in fact occurred, other than that the activity 
was being carried on. Certainly this is true with explosions of dynamite, 
large quantities of gasoline, or other explosives. I t  frequently is the case 
with falling aircraft. Tracing the course followed by gases or other 
poisons used by exterminators may be difficult if not impossible. The 
explosion of an atomic reactor may leave little evidence of the circum­
stances which caused it. Moreover, application of such a standard of 
liab ility  to activities which are not matters of common experience80 is 
well-adapted to a ju ry ’s limited ability to judge whether proper pre­
cautions were observed with such activities.

Problems of proof which might otherwise have been faced by ship­
pers, bailors, or guests at hotels and inns certainly played a significant 
role in shaping the strict liabilities of carriers, bailees, and innkeepers. 
Problems of proof in suits against manufacturers for harm done by 
defective products became more severe as the composition and design 
of products and the techniques of manufacture became less and less 
matters of common experience; this was certainly a factor bringing 
about adoption of a strict liab ility standard.81 Superior knowledge and 
difficulties of proof are frequently mentioned as justifications for appli­
cation of the res ipsa loqu itur doctrine.

Another common feature of situations in which strict liab ility is im­
posed is that the conduct giving rise to liab ility is not one which it 
would be socially desirable to prohibit or enjoin, so that the giving of 
a remedy to a plaintiff threatened with harm must be delayed until

t l .  See Restatem ent o p  T o r t s  § 520 (1939).
81. See a . ay nor, J., concurring in Escola v . Coca Cola Bottling Co., 24 Cal. 2d

453, 461, -50 IV d  436, 440 (1914).
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harm has actually occurred. This is certainly the case with abnormally 
dangerous activities, the keeping of domestic animals, the removal of 
lateral or subjacent support for land, the publication of statements or 
views which may be defamatory, and the flight of aircraft over land.

Another very important common feature is that strict liability serves 
a compensatory function in situations where the defendant is, or 
through the use of insurance may become, the financially more re­
sponsible person. Certa'uly this underlies the strict liability of the 
respondeat superior principle, the family car doctrine, and other 
vicarious liabilities. I t is also true of a manufacturer’s liability and the 
liability of one engaging in abnormally dangerous activities, and is 
generally true of common carriers and innkeepers (rather than shippers 
or guests), as well as those who engage in excavating activities which 
remove lateral or subjacent support. The consequence of imposing such 
liability in these situations is usually to pass the cost of the beneficial 
activities on to those who enjoy its benefits.

A number of the situations in which strict liability is imposed involve 
a type of conduct which can be defined with sufficient precision to 
ensure that application of a strict liability principle will not produce 
miscarriages of justice in a substantial number of cases. This is ap­
parent with respect to those who engage in abnormally dangerous activ­
ities, manufacturers, persons who remove lateral or subjacent support, 
the keepers of domestic animals, shippers, bailees, innkeepers, bona 
fide purchasers of stolen property, publishers of defamatory statements, 
and persons violating statutes.

If the activity involved is one which can be defined with sufficient 
precision, that definition may serve as an accounting unit to which the 
costs of the activity may be allocated with some certainty and pre­
cision. Precise definition of an accounting unit makes it possible to use 
actuarial techniques for accumulating loss experience, thus rendering 
the activity appropriate for service by insurance institutions.

Of course, not all activities to which these general observations might 
apply arc now governed by a rule imposing strict liability for harm. 
Automobile accident claims settlement and litigation is a prime ex­
ample of an area to which the principle of stiict liability might be 
applied with benefit, but in which negligence standards still prevail.

The problems of proof involved in automobile accident litigation
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under a negligence standard are so great that it is only blind optimism 
in a large number of cases to hope that what in fact occurred will be­
come known. Modern highway traffic situations may attach critical 
significance to such factors as lines and markers painted on a road sur­
face, relative positions of rapidly moving vehicles, presence and color 
of steady or flashing lights, and very short time intervals. On-the- 
sccne observations are ordinarily made by untrained persons, who 
were not prepared for the event which transpired. The event may 
have been so shocking that it had effects upon both their psyche and 
memory. Moreover, the determination is not based upon what these 
untrained persons in fact observed, but instead turns upon what they 
remember of what they observed perhaps two or three years earlier. 
Even these memories do not control the final judicial decision, be­
cause that depends upon what jurors can remember perhaps two or 
three days after having heard the poorly remembered and conflicting 
accounts of witnesses, who may have been neither articulate nor pre­
cise in their use of language. As with a number of other situations in 
which strict liability provides an appropriate rule, one may be able 
to say confidently only that the parties were engaged in a particular 
activity—i.e., the use of motor vehicles.

Given the values of our society, high speed traffic is a necessity 
of the day. It cannot be prohibited, and those threatened by it must 
await harmful injury before seeking a remedy. The owner of an auto­
mobile lias by its acquisition demonstrated a financial capacity mak­
ing it possible for him at least to purchase insurance to absorb any 
loss caused bV its operation. So much of our affluence is devoted to 
automobiles, there is little doubt that, taken as a whole, the activity 
can afford to bear all the costs of harm which arc factually connected 
with it. If insurance is made compulsory its cost becomes a cost of 
transportation, and thus is passed on to those who benefit from the 
use of automobile transpo-tntion. The activity involved—the use of 
motor vehicles—is one which can be defined with sufficient precision 
to ensure that strict liability will not be imposed unjustly in any sig­
nificant number of cases. Finally, it is an activity for which there :s a 
wealth of statistical data, making it possible to use the actuarial tech­
niques which facilitate the use of insurance.

It should be no surprise, then, that in recent years a number of 
proposals have been made to deal with the problem of distributing

2 4 2
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the costs of automobile accidents upon some basis other than fault.83 
This is not the proper occasion to review or evaluate these various 
plans, or to determine whether the optimal scheme would be to impose 
strict liability -without regard to fault or to utilize some type of acci­
dent insurance. But it may be said with a certain confidence that, in 
the foreseeable future, some principle or principles of liability with­
out fault will substantially replace the principles of negligence law 
in automobile accident claims settlement and litigation. When this 
occurs, the principles of negligence will have lost the dominant posi­
tion they now occupy in tort law due to the frequency of automobile 
accidents.

82. R. K e e t o n  & J. O 'C o n n e l l ,  B a s i c  P r o t e c t io n  f o r  t h e  T r a i t i c  V i c t i m  (196S); 
L. G r e e n ,  T r a i t i c  V i c t i m s :  T o r t  Law a n d  I n s u r a n c e  (1958); Mortis and P a u l ,  The 
Financial Impact o] Automobile Accidents, 110 U. P a . L. R e v .  913 (1962); A. E h r e n -  

z w e i o , F u l l  A i d  I n s u r a n c e  f o r  t h e  T r a f f i c  V i c t i m  (19S4). For a description of 
these and other proposals, sec R. Keeton and J. O’Connell, supra, at 124-219. For a 
contrary view, see VV. B l u m  Si II. ICa l v e n ,  P u d l i c  L a w  P E n s r F ,c n v E S  o n  a P r i v a t e  

Law S u b j e c t  (196S), first published in 31 U. Cm. L. R e v .  641 (1964).
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JUDICIAL ACTIVISM IN TORT REFORM: 
THE GUEST STATUTE EXEMPLAR AND A 

PROPOSAL FOR COMPARATIVE NEGLIGENCE

Courts have a creative job to do when they find that a rule
has lost its touch with reality and should be abandoned or
reformulated to meet new conditions and new moral values.1I

I .  I n t r o d u c t io n

The California Supreme Court in its comprehensive efforts 
to reform tort law has fulfilled Justice Traynor’s challenge: tort 
law has been shaped and reshaped by the hammer blows of an 
activist court. The result is a system of law guided by the mod­
ern policy goal of increasing the incidence of compensation for 
accidental injury by placing tort liability on the party who is best 
able to spread the risk of loss.

Though judicial activism is generally regarded by tradi­
tional legal process scholars as undesirable, in tort law, it ap­
pears to be an appropr ate fulfillment of the historical function 
of the common law—to meld the precedents of the past to the 
needs and concerns of the present. The California Supreme 
Court has most forcefully demonstrated the strength of its re­
solve to reform tort law and fts willingness to employ actiVist ju­
dicial standards to accomplish the reform in the case of Brown 
v. Merlo2 which found the California automobile guest statute" 
to be unconstitutional. Brown illustrates the vitality of the 
court’s resolve to reform and gives evidence of the overriding 
importance of judicial policy goals in tort law. Given the magni­
tude of the resolve so strongly shown in Brown, this Comment 
proposes that the California Supreme Court pursue its course one 
further step by implementing comparative negligence.

One of the primary obstacles to a judicial implementation of

1 Justice Roger Trnynor, Law and Social Change in a Democratic Society, 
U. I I I .  L.F. 230,232 (1956).

8 8 Cal. 3d 855, 506 l\2d 212, 106 Cal. Rptr. 388 (1973).
8 Tho b a s i c  p r e m i s e  o f  n  g u e s t  s t a t u t e  i s  t h a t  t h e  d r i v e r  o f  a  v e h i c l e  o w e s  

n o  d u t y  o f  o r d i n a r y  c a r c  t o  o n e  w h o  r i d e s  w it h  h i m  g r a t u i t o u s l y .  2  F. 
l l A n r u u  & F .  J a m g s ,  Tug L a w  o r  T o u t s  §  1 6 . 1 5 ,  a t  9 5 0 - 5 1  n . 4  ( 1 9 5 6 ) ;  Id. 
a t  4 8 - 4 9  ( S u n p .  1 9 6 8 ) .  W. P r o s s e r ,  H a n d b o o k  o p  Tug L a w  o p  T o r t s  5 6 0 ,  

a t  3 8 2 - 8 5  ( 4 t h  c d .  1 9 7 1 ) .
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comparative negligence has been the doctrine of judicial restraint 
which would severely restrict the judicial law-making capacity. 
Brown manifests a high level of judicial activism. Judicial im­
plementation of comparative negligence would not reach even 
this level in that it involves modification of a common law for­
mulation.

Brown v. Merlo is an important exemplar of appropriate ju­
dicial activism in tort law and warrants careful analysis. The 
California guest statute denied recovery for unaggravated driver 
negligence to any person injured who “as a guest accepts a ride 
in any vehicle upon a highway without giving compensation 
for such ride.”4 The plaintiff in Brown challenged the statute 
as a denial of equal protection because a “paying” passenger 
would have been entitled to recover on the negligence issue 
alone.5 The court agreed. In a thorough and carefully struc­
tured opinion written by Justice Tobiiner, the court found the 
guest statute violative of the equal protection guarantees of the 
California Constitution0 and the Fourteenth Amendment of the 
United States Constitution.

Several aspects of the decision illustrate the activist stance 
taken in Brown. First, the court applied a somewhat redefined 
standard of equal protection—a standard requiring a “realistic,” 
rather than merely a “legitimate,” state purpose which is substan­
tially, rather than merely rationally, supported by the classifica-

4 The California guest statute was passed in 1929. Ch. 787, § 141.75, 
[1929] Cnl. Stats. 1580, reenacted, ch. 3, § 17158, [1959] Cal. Stats. 1655. The 
aggravated negligence portions of the statute provided there would he no recovery 
"unless the plaintiff . . . establishes that the injury or death proximately resulted 
from the intoxication or willful misconduct of the driver." Id.

5 In October H67, the plaintiff, Drown, wns a passenger in Merlo’s jeep 
in Butte County. Unexpectedly the jeep left the road, crossing the center 
divider and crashing into an embankment. Brown, seriously injured in the 
mishap, attempted to recover dnmagcs from Merlo charging both simple negli­
gence nnd willful misconduct. The plaintiff did not attempt lo exempt himself 
from the provisions of the guest statute, though ns the IIrown court noted, it 
was a usual practice for a guest plaintiff to claim he or she was within one 
of the statutory exceptions. The jury heard the willful misconduct issue nnd 
decided in favor of tho defendant; plaintiff did not appeal on that cause of 
action. The case came to the Supreme Court on an appeal from a summary 
judgment for the defendant on the negligence issue.

For critical nnd sometimes nmusing histories of the applications of the 
California guest statute, see Lnscher, Hard I m w s  Make Had Cast’s— Lots of 
Them (The Califoria Guest Statute), 9 S a n t a  C l a r a  L a w .  1 (1968); Comment, 
Judicial Nullification of Guest Statutes, 41 S. Cal. L. Ruv. 884 (1968).

0 The equal protection guarantees of the California Constitution appear 
in Article 1, sections 11 & 21: "All laws of a general nature shall have a 
uniform operation"; and "[no] citizen, or class of citizens [shall] be granted 
privileges or immunities which, upon the same terms, shall not be granted to 
all citizens."
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tion system set up by the legislature.7 In contrast to its approach 
in earlier equal protection cases,8 the court in Brown refused to 
attribute to the legislature a “theoretically ‘conceivable,’ but totally 
unrealistic, state purpose that might support this classification 
scheme . . . Thus the California Supreme Court, perhaps 
following the lead of the United States Supreme Court in recent 
equal protection cases,10 adopted a more activist equal protection 
standard of review than had been traditionally followed in cases 
not involving suspect categories of classification or deprivations 
of fundamental interests.11

Second, the court in Brown overtly measured the rational­
ity of both the purpose of the statute and the effectiveness of 
its classification system against common law judgments made by 
the court in recent tort cases. In Brown, common law stand­
ards of rationality were made determinative of constitutional ra­
tionality; the guest statute fell because it was directed toward a 
purpose and utilized a classification scheme considered and re­
jected by the courts in analogous cases.12 Thus, the court made

1 8 Cul. 3d at 865 & n.7, 506 P.2d at 219 & n.7, 106 Cal. Rptr. at 
395 & n.7.

8 In previous equal protection cases the California Supreme Court has 
closely adhered to the "dual level test” in reviewing legislative classifications. 
Justice Sullivan utilized the two level analysis in Serrano v. Priest, 5 Cal. 3d 
584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971) and In re Antazo. 3 Cal. 3d 
100, 473 P.2d 999, 89 Cal. Rptr. 255 (1970). See also Purdy & Fitzpatrick v.
State, 71 Cal. 2d 566, 456 P.2d 645, 79 Cal. Rptr. 77 (1969). In economic
areas the court has exercised restraint, "investing legislation with a presumption 
of constitutionality and rc .uiring merely that distinctions drawn by a challenged 
statute bear some rational ■elationship to a conceivable legitimate state purpose.” 
Westbrook v. Mihaly, 2 Cd. 3d 765, 784, 471 P.2d 487, 500, 87 Cal. Rptr. 839, 
852 (1970) (emphasis adjed).

Earlier cases using traditional cciual protection review emphasized the wide 
discretion given the legislature in making classifications. Sec, e.g., Subsequent 
Injuries Fund v. Industrial Accident Comm’n, 48 Cal. 2d 365, 310 P.2d 7 (1957); 
Sacramento Municipal Util. Dist. v. Pacific Gas & F.lec. Co., 20 Cal. 2d 684, 693,
128 I\2d 529, 535 (1942). These cases were quoted approvingly in Doard of
Admin, v. Ames, 215 Cal. App. 2d 215, 29 Cal. Rptr. 917 (1st Dist. 1963), where 
a more beneficial retirement plan for legislators nnd judges was sustnincd against 
an equal protection attack.

For recent changes in equal protection slumlords compare Justice Sullivun's 
opinions in Serrano v. Priest, supra and In re Antazo, supra with Swoap v. 
Superior Ct. of Sacramento County, 10 Cal. 3d 490, 516 I’.2d 840, 111 Cal. 
Rptr. 136 (1973).

" 8 Cal. 3d at 865 n.7, 506 P.2d at 219 n.7, 106 Cal. Rptr. at 395 n.7.
10 See generally Gunther, Foreword: In Search o i Evolving Doctrine on 

a Changing Court: A Model jor a Newer Equal Protection, 8 6  H a u v . L .  R e v . 

1 (1972) [hereinafter cited as Gunther] and cuscs cited therein.
11 See generally Note, Developments in the Jmw— Equal Protection, 82 

H a r v .  L. R e v .  1065 (1969) (hereinafter cited as Developments]. For recent 
developments see Gunther, supra note 10; Tribe, Foreword: Toward a Model 
of Roles In the Due Process of Life and Imw, 87 I I a r v . L. Rr.v. 1 (1973) 
[hereinafter cited ns Tribe].

12 Sec notes 63-96 & accompanying text infra.
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a two-step attack upon the statute. First, in requiring a “sub­
stantial relationship in fact,”13 the court opened to judicial 
review the legislative judgment underlying the guest-passenger 
classification; second, the court measured the rationality of the 
legislative judgment by its own judgments in analogous ’ommon 
law tort cases. Applying this standard of review, the ^ u r t  con­
cluded there was no rational relationship under the traditional 
equal protection test, and therefore the guest statute was uncon­
stitutional.

The court in Brown thus appears to have undertaken a 
sweeping redefinition of equal protection doctrine and appears to 
have countenanced anathema—the superiority of judicial policy 
judgments over those of the legislature. However, it is further 
apparent that those characteristics of the decision are misleading. 
Brown is not good constitutional law; it is, however, sound tort 
policy. Indeed the case is best understood as an instance of ju­
dicial activism in the service of the substantive reform of tort 
law.

This Comment will delineate the level of judicial activism 
in Brown through careful analysis of the court’s use of equal 
protection. It will then explain that the activism is both well- 
tempered and especially appropriate as a means of reform of tort 
law. Finally it will discuss how the judicial implementation of 
comparative negligence would further the principles of tort re­
form implicit in Brown and would require even less activism 
than the court manifested in Brown.

II. E q u a l  P r o t e c t io n

A . Equal Protection Standards
To appreciate fully the activism implicit in the equal pro­

tection analysis in Brown v. Merlo, it is useful to review tiie stand­
ards ordinarily employed in equal protection cases.11 In general, 
the demand for equal protection has always been assumed to ac­
commodate the need of a state to classify its citizens for various 
legitimate legislative and administrative purposes. It is difficult to 
conceive of legislation which is functional and which does not in 
some way classify persons differently. Thus, equal protection

13 This term is taken from Comment, Fundamental Personal Rights: A n­
other Approach to Equal Protection, 40 U. Clll. L. Rev. 807, 817 (1973) 
[hereinafter cited ns Fundamental Personal Rights], although it has been used 
in some lower court opinions as well. Sec, e.g., Boraas v Village of Belli; Terre, 
476 F.2d 806, 814 (2d Cir. 1973), rev'd, 42 U.S.L.W. 4475 (U.S. Apr. 2, 
1974); Aguayo v. Richardson, 473 F.2d 1090, 1109 (2d Cir. 1973).

>•* See generally Tussman & tenltrock, The Equal Protection of the Laws, 
37 Caijf. L. R e v .  341 (1949); Developments, supra note II.
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traditionally has been said to demand only th^J.a- classification 
system encompass “all [and only those] persons who are simi­
larly situated with respect to the [legitimate] purpose of the 
law.”10 Justice Tobriner stated in Drown v. Merlo: “The pri­
mary concern of the ‘equal protection’ guarantee of our state 
and federal Constitutions, however, is that ‘persons similarly sit­
uated with respect to the legimitate purpose of the law receive 
like treatment’ . . . .”10 However, this apparently simple for­
mula requires complex judgments about the legislature’s pur­
poses, the legitimacy of those purposes, and the required degree 
of relevance between the classification and the purposes, since 
virtually no classification could meet perfectly the general test of 
‘‘all and only those.”17 With respect to the relationship between 
the challenged classification and the (assumed) legislative pur­
pose, the classification system at a minimum must “be reason­
able, not arbitrary, and . . . rest upon some ground of difference 
having a fair and substantial relation to the object of the legisla­
tion, so that all persons similarly circumstanced shall be treated 
alike.”18

Two completely disparate standards of review for equal 
protection challenges have been delineated, one of general appli­
cation and the other of special application to cases involving 
suspect classifications or touching fundamental interests.10 In 
general, the standards differ in both the degree of relevance re­
quired between the challenged classification and the statutory 
purpose and the substantiality of the interest allegedly furthered 
by the classification.20

1. Rational Relationship Test31
This test has been described as “restrained review”22 and as 

involving “minimal judicial scrutiny.”23 Equal protection rc-

Tussmnn & tenBrock, supra note 14, at 346.
>o 8 Cnl. Id nt 876, 506 I\2d nt 227, 106 Cnl. Rptr. nt 403, citing Purdy

& Filzpntriek v. State, 71 Cnl. 2d 566, 578, 456 l\2d 645, 653, 79 Cnl. Rptr.
77, 85 (1969); Rccd v. Reed, 404 U.S. 71, 75-76 (1971).

17 Developments, supra note 7, nt 1076-77.
>8 F.S. Royster CJunno Co. v. Virginia, 253 U.S. 412, 415 (1920).
10 Tbe two level structure, particularly ns it emerged in the Warren Court, 

is thoroughly delineated in Developments, supra note 11.
Although Justice Ilnrlnn, dissenting in Katzenbnch v. Morgan, 384 U.S. 

641, 660-61 (1966), denied the existence of u dunl level test for equal protec­
tion, most equal protection scholars nre in agreement that such n slnndnrd exists. 
See, e.g., Cox, The Supreme Court, 1965 Term, Foreword: Constitutional A d­
judication and tlw Floatation of Human Rights, 80 H a k v . L. Ruv. 91, 95 (1966); 
Gunther, supra note 10, nt 8-9; Developments, supra note 11, nt 1 120-23.

21 The textual description of the "rational relationship" test is the tradi­
tional veision, pre-1969 or so.

22 Developments, supra note 11, at 1077.
2:1 Fundamental Personal Rights, supra note 13, nt 808.
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view under this test has been in reality no review' at all, as an 
almost irrebuttable presumption of constitutionality foils those 
challenges to legislative classifications.24 This presumption of 
constitutionality has led many courts to defer to the legislature 
by hypothesizing some conceivable permissible legislative pur­
pose which is supported by the challenged classification.25 The 
effective level of judicial scrutiny under the traditional rational 
relationship test is so minimal and extends so much deference to 
the legislature that, as one commentator concluded, “[it] has 
therefore almost always resulted in a finding of constitutional­
ity.”20

2. Strict Scrutiny

This most demanding equal protection standard of review 
has been applied to two types of classifications—those based on

24 The case of McGowan v. Maryland, 366 U.S. 420 (1961), provides 
illustration. McGowan sustained u Sunday dosing law, banning the sale of all 
gootfs, but excepting "tobacco products, confectioneries, inilk, bread, fruits, 
gasoline, oils, greases, dmgs and medicines, and newspnpers and periodicals" 
against an equal protection attack. Id. nt 422-23. The Court extended great 
leeway to the legislature: "State legislatures are presumed to have acted within 
their constitutional power despite the fact that, in practice, their laws result in 
some: inequality. A statutory discrimination will not be set aside if any slate of 
facts reasonably may be conceived to justify it." Id. nt 425-26. In McGowan 
the Court wns willing to “strain" to find a reasonable rationale, concluding the 
legislature might reasonably have determined that the exemption was conducive 
to the safety and well-being of the populace. Id. at 426.

Similar latitude has been extended to legislatures making very subtle distinc­
tions in classifications. Jn Railway Exptess Agency v. New York, 336 U.S. 106 
(1949), a law which prohibited nil commercial advertisements on trucks except 
those by the owners of the trucks themselves was justified on safety grounds:
"The local authorities mny well have concluded thnt those who advertise their 
own wares on their trucks do not present the same trnffic problem in view of 
the nature or extent of the advertising which they use." Id. al 110 .

25 Several commentators have observed thnt the selection of a purpose ns 
tho support for a challenged classification is often a mere tautology since the 
purpose i3 inferred from tho classification itself: that is, the purpose is 
suggested by the plain terms of the statute, lily, Legislative and Administrative 
Motivation in Constitutional I m w ,  79 Yat.P. L.J. 1205 (1970). The student 
commentator in Note, Legislative Purpose, Rationality, and Equal Protection, 82 
Y a l h  L.J. 123 (1972) questioned why a single purpose is necessary rather than 
an overall legislative purpose of “partial achievement of several sub-purposes."
Id. at 127.

For illustration of the- "conceivable" purposes the Court has relied upon to 
sustain legislation, see Justice Frankfurter’s opinions in Goesnert v. Clcnry, 335 
U.S. 464 (1948) (statute denying bartending licenses to women unless related 
to bnrowncr upheld on the conceivable purpose of avoiding social nnd moral 
problems involved in having women in bars); Kotch v. Hoard of River Port 
Pilots Comm’rs, 330 U.S. 552 (1947) (nepotism statute involving river pilots 
upheld us conceivably a safety measure). !

20 Fundamental Personal Rights, supra note 13, at 808. Professor Gunther, 
considering the years prior to 1970, e.g., found the correlation between the 
rational relationship test nnd u finding of constitutionality to be "virtually

1
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suspect classifications27 and those infringing fundamental inter­
ests.28 This strict scrutiny standard results in a dramatic con­
traction of the latitude permitted legislatures in classifying their

perfect.” Gunther, supra note 10, at 19. See also Tribe, supra note 11, at 
118 n.9. Recent cases, however, have struck down legislation, purportedly using 
the traditional rational relationship test. See Gunther, supra note 10, at 18-20; 
cases cited notes 13 supra & 74 infra.

21 The suspect classification doctrine was originally developed and applied 
in the area of classifications based on race. See, e.g., Loving v. Virginia, 388 
U.S. 1 (1967) (overturning a state antimiscegenation law); McLaughlin v. 
Florida, 379 U.S. 184 (1964) (striking down a law against interracial cohabita­
tion). Classificaiions based on national ancestry (Korematsu v. United States, 
323 U.S. 214 (1944)) and alienage (Graham v. Richardson, 403 U.S. 365 
(1971)) have also been treated as resting on suspect criteria. But with respect 
to alienage, Sugarman v. Dougall, 413 U.S. 634 (1973) and In re Griffiths, 
413 U.S. 717 (1973) (discussed in detail note 44 infra) appear to utilize the 
rational relationship test though referring to alienage as a suspect category. 
Four members of the majority in Frontiero v. Richardson, 411 U.S. 677 (1973), 
advocated treating sex as a suspect category. It is deemed to be so under the 
California Constitution. See Sail’cr Inn, Inc, v. Kirby, 5 Cal. 3d 1, 485 P.2d 
529, 95 Cal. Rptr. 329 (1971). Illegitimacy has been suggested as a suspect 
category. Sec Gomez v. Perez, 409 U.S. 535 (1973); Levy v. Louisiana, 391 
U.S. 6 C (1968). Hut see Labine v. Vincent, 401 U.S. 532 (1971). Perhaps sex 
and illegitimacy can be classified as “near-suspect" criteria, as suggested in 
Comment, A Question of Unlance: Statutory Classifications under the Equal 
Protection Clause, 26 Stan. L. Rnv. 155, 158-60 (1973).

28 Various interests have been designated as fundamental by the United 
States Supreme Court, the protection of which demands strict equal protection 
scrutiny comparable to thnt afforded to constitutionally guaranteed rights. The 
essential characteristic of fundamcntalily cannot be stated simply. On the one 
hand, it has been nrgucd that only constitutionally enumerated rights should be 
treated ns sufficiently fundamental to merit this kind of scniliny. This is the view 
of the four justices who joined Justice Powell's plurality in San Antonio Independ­
ent School Dist. v. Rodriguez, 411 U.S. i, 29-36 (197,3). Sec also Shapiro v. 
Thompson, 394 U.S. 618 (1969) (Harlan, J., dissenting); Harper v. Virginia 
Ud. of Elections, 383 U.S. 663 (1966) (Harlan, J., dissenting). The right 
of interstate travel is said to be of constitutional significance. United States 
v. Guest, 383 U.S. 745 (1966). Legislative classifications impairing its 
cxcrciso have been subjected lo strict scnitiny. Shapiro v. Thompson, 394 U.S. 
618 (1969).

Other interests deemed fundamental are said to derive from constitu­
tionally protected rights or are such that their protection is deemed es­
sential to the exercise of explicitly guaranteed rights. Thus the right to 
vote (in stato olcctions) is fundamental because it is a necessary prerequisite 
to the continuation of all rights. Reynolds v. Sims, 377 U.S. 533, 561-62
(1964). But see San Antonio Independent School Dist. v. Rodriguez, supra at 30.

Other rights arc more personal: the right to procreate which is designated 
ns fundamental in Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541 
(1942). Justice Marshall advocates a standard which woulJ be protective of 
“tho literally vital interests of u powerless minority" while continuing a policy 
of deference in “the area of economics and social welfare" in Ins dissent in 
Dandridge v. Williams, 397 U.S. 471, 520 (1968).

Recently the Court hns rejected a suggestion that housing is n fundamental 
interest. I.indscy v. Normct, 405 U.S. 56 (1972). The Rodriguez majority 
similarly rejected such a designation for education. The California Supreme 
Court apparently disagrees. See Brown v. Merlo, 8 Cal. 3d 855, 863 n.2, 506 
P.2d 212, 216 n.2, 106 Cnl. Rptr. 388, 392 n.2 (1973); Serrano v. Priest, 5 Cnl. 
3d 584,487 I’.2d 1241, 96 Cal.
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citizens. • The presumption of constitutionality is reversed when 
the challenged classification utilizes a suspect criterion20 or 
when it impairs interests deemed to be fundamental.30 Strict 
scrutiny requires more than a simple rational connection to a 
legislative purpose; the classification must be “necessary to a 
compelling governmental interest”31 and a less onerous alterna­
tive must not be possible.32 Similarly, greater exactitude in the 
drawing of classifications, as well as a real rather than a hypo­
thetical legislative purpose, is required when scrutiny is strict. 
Thus the converse effect of the traditional rational relationship 
test results from the application of the strict scrutiny test—that is, 
legislation so reviewed consistently has been found to be viola­
tive of equal protection.33

In this two tier system, the critical juncture in a decision 
is the determination of which test to apply: the traditional defer­
ential test or the strict scrutiny test. If a court finds that a fun­
damental interest is involved or that the classification is based 
upon suspect criteria, the court will require strict scrutiny. The 
foreseeable result in such a case is that the challenged legislative 
classification will be held to be a denial of equal protection ci­
ther on the ground that the classification is not “necessary" to 
achieve the legislative purpose34 or that the legislative purpose, 
supported by the classification, is not sufficiently “compelling.”35 
On the other hand, if neither a fundamental interest nor a sus­
pect criterion is involved, the test is the traditional one of a ra-

20 Sec, e.g., Sci Fujii v. State, 38 Cnl. 2d 718, 242 P.2d 617 (19521: 
,4[T]hc presumption of validity is greatly narrowed in scope, if not entirely 
dispelled, whenever it is shown . . . that legislation nctunlly discriminates against 
certain persons because of their race or nationality." Id. nt 730, 242 P.2d at 
626.

oo See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969); Reynolds v. Sims, 
377 U.S. 533 (1964).

81 See Kramer v. Union School Dist,, 395 U.S. 621 (1969). However, 
in In rc Griffiths, Justice Powell reviewed the various characterizations of a 
stale’s interest sufficient to justify the use of a suspect classification—"over­
riding," “compelling," "important," “substantial" and "necessary"— nnd noted the 
court attributed "no particular significance to these variations in diction." 413 
U.S. 717, 722 n.9 (1973).

82 E.g., in McLaughlin v. Florida, 379 U.S. 184 (1964) the Court held 
that the specific ban on cohabitation by interracial couples could l>c enforced 
by "the general, neutral, and existing ban on illicit behavior." Id. at 196. 
Similarly in a fundamental interest ease, Carrington v. Rash, 3S0 U.S. 89
(1965), the Court suggested thnt Texas’ interest in restricting the state franchise 
to residents could be served by individual assessment of residency rather than 
by the wholesale disenfranchisement of all servicemen. Id. al 96.

38 See Gunther, supra note 10, at 19; Tribe, supra note 11, at 118 n.9. 
See also notes 13 supra Si 74 Infra.

See, e.g., Kramer v. Union School Dist., 395 U.S. 621 (1969); Serrano 
V. Priest, 5 Cal. 3d 584, 4S7 P.2d 1241, 96 Cnl. Rptr. 601 (1971).

38 See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969).
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tional relationship, and the legislation most likely, will be sus­
tained.30 The accuracy of this observation is evidenced by 
Justice Powell’s prodigious efforts in San Antonio Independent 
School District v. Rodriguez37 to deny that the case involved ei­
ther a suspect category (wealth)38 or impaired a fundamental 
interest (education)30 in order to sustain the Texas school fi­
nancing system.

3. Transitional Test: Substantive Reasonableness
Dissatisfaction with the rigidity of the two level approach to 

equal protection40 has led to evert attempts to formulate a stand­
ard of review which permits an intermediate degree of judicial 
scrutiny.41 Professor Gunther saw in these efforts a higher stand­
ard of scrutiny in cases not involving suspect categories or touch­
ing fundamental interests. He concluded, “The Court is prepared 
to use the [equal protection] clause as an interventionist tool 
without resorting to strict scrutiny language . . . .”42 The emerg­
ing standard of equal protection has been called “substantial re­
lationship in fact,”43 implying that it constitutes a stronger ver­
sion of the rational relationship test, though no such clear enun­
ciation has come from the Supreme Court. Indeed, there seems 
to be some struggle over equal protection criteria. In recent 
suspect classification cases, the standards of strict scrutiny seemed 
to undergo some dilution in strictness, resulting in a muting of 
•the differences between the levels of the two tier rationale.44

8" But sec cases cited note 13 supra Sc 42, 74 Infra.
37 411 U.S. 1 (1973).
as Id. at 18-29.
ao Id. at 29-39. T..; was despite the fact that a line of cases beginning 

with Drown v. Hoard . i ..rue., 347 U.S. 483 (1954) have so classified educa­
tion. See the dissenting opinions filed by Justices Brennan, White, Douglas, 
and Marshall in Rodriguez. 411 U.S. at 63-133.

•|0 See, e.g., Justice Marshall’., dissent in Dandridgc v. Williams, 397 U.S. 
471, 520-23 (1968).

4t Gunther, supra note 10; Comment, Equal Protection in Transition: An  
Analysis and a Proposal, 41 Ford L. R bv. 605 (1973); Fundamental Personal 
Rights, supra note 13. See cases cited in Brown, 8 Cnl. 3d at 865 n.7, 506 P.2d 
nt 219 n.7, 106 Cal. Rptr. at 395 n.7.

•t'- Gunther, supra note 10, at 12. It should be noted that Professor Gun- 
tl cr further suggests that a weakening of the strictness of the strict scrutiny 
jinndard may be a contrapuntal clement of the "newer" equal protection ns 
well. Recent cases suggest the accuracy of the second observation, see, e.g., 
Kahn v. Slievin, 42 U.S.L.W. 4591 (U.S. Apr. 24, 1974) (holding that n statute 
grnnting widows, but not widowers, a $500 property tax exemption not viola­
tive of equal protection); Village of Belle Terre v. Boraas, 42 U.S.L.W. 4475 
(U.S. Apr. 2, 1974) (discussed in notes 52-54 & accompanying text Infra).

The Brown court, however, cited Gunther’s “prediction" of a “new bite" 
for the “traditional ‘rational basis’ lest." 8 Cnl. 3d at 865 n.7, 506 P.2d at 219 
n.7, 106 Cnl. Rptr. nt 395 n.7.

>3 See note 13 supra.
** For example in Sugarman v. Dougnll, 413 U.S. 634 (1973), the Court
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The “newer” equal protection doctrine may have a much 
more delimited meaning, however. One of the most salient fea-

found a New York state ban on permanent employment by aliens in “competi­
tive job classifications” to be violative of equal protection. The Court acknowl­
edged that classifications based on alienage are “subject to close judicial scru­
tiny” {id. at 64? > but then reverted to language more akin to the rational 
relationship test: "We therefore, look to the substantiality of the State's interest 
in enforcing the statute in question, and to the narrowness of the limits within 
which th' discrimination is confined.” Id. The tone of the opinion leans away 
from the suspect" category as a per se test for constitutionality: "A  restriction 
on the employment of noncitizens, narrowly confined, could have particular 
relevance to this important slate responsibility, for alienage itself is a factor that 
reasonably could be employed in defining ‘political community’.” Id. at 649. 
Similarly, In re Griffiths, 413 U.S. 717 (1973), a companion case of Sugannan, 
struck down a Connecticut ban on the admission of aliens to the bar because 
the state failed to demonstrate the rationality of its wholesale ban: “(T)he
Committee has failed to show the relevance of citizenship to any likelihood that a 
lawyer will fail to protect faithfully the interest of his clients." Id. at 724.

Similarly, several of the cases cited in Drown for the new, stronger rational 
relationship test might have reached the same results through the application of 
the strict scnitiny standard if they had been decided by an earlier Court. 
Two of the cases so cited involved classifications which have been suggested 
ns having the essential characteristics of suspect categories, that is, an immutable 
trait, determined at birth and bearing no relation to an individual’s ability to 
perform or contribute lo society. Developments, supra note 13, at 1126-27. 
Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164 (1972) struck down a statutory 
exclusion of illegitimate dependent children from recovery under the Louisiana 
workmen’s compensation statute. Illegitimacy had been suggested for suspect 
designation. See cases cited note 27 supra. The plurality in Frontiero v. Rich­
ardson, 411 U.S. 677 (1973) suggested the explanation of Reed v. Reed, 404 
U.S. 71 (1971) was that sex was a suspect category justifying departure from 
the deferential traditional rational relationship in thnt case. 411 U.S. al 682. 
See also Justice Marshall’s dissent in Rodriguez, 411 U.S. at 70 (1973).

None of the cases cited by the Drown court involved a designated funda­
mental interest category’. However, several of the cases concern interests par­
allel to earlier cases discussed in the rubric of fundamental interests. James v. 
Strange, 407 U.S. 128 (1972) struck down a Kansas statute which was designed 
to recoup legal defense fees. James appears to have utilized stricter scrutiny 
than the traditional rational relationship test it purported to use. Justice Powell 
in fact acknowledged both the importance of the state’s purpose nnd the rational 
relevance of the classification to the attainment of the purpose. This is usually 
sufficient to satisfy the traditional test for constitutionality. Instead Justice 
Powell appeared to employ the less onerous alternative requirement in striking 
down the statute. The key to the stricter standard appeared to be the same 
kind of wealth discrimination recognized in Douglas v. California, 372 U.S. 353 
(1963) and Harper v. Virginia Ud. of F.lections, 383 U.S. 663 (1966): not
wealth per se, but a classification of wealth affecting some other important 
individual interest.

Stanley v. Illinois, 405 U.S. 645 (1972) did not use the specific language 
of fundamcntalily, but it certainly evoked the essence of the doctrine:

The private interest here, that of a man in the children ho has 
sired nnd raised, undeniably warrants deference and, nbscnt a powerful 
countervailing interest, protection. It is plain that the interest of a 
parent in the impanionship, care, custody, nnd management of his
or her child'- ”come[s] to this Court with a momentum for respect 
lacking w’ ppcal is made to liberties which derive merely from 
shifting ccvl. jmie arrangements."

Id. nt 651 (emphasis added).



tures of the new doctrine is that it appears to be-applicable to 
situations where (1) a statutory classification scheme is (at least 
arguably) supportive of a state goal, (2) the classification is 
clearly overinclusive in individual cases, and (3) there is no ap­
peal from the presumptive classification. In Reed v. Reed45 the 
Supreme Court acknowledged the legitimacy of the state pur­
pose in minimizing government expenditure by the elimination of 
an individual hearing. However, even though the classification 
scheme arguably supported the state purpose of obtaining the best 
estate administrators,40 neither the state goal nor the underlying 
rationale was sufficiently preeminent to allow a state to make a 
decision by presumption between equally qualified men and 
women.47 The result in Stanley v. Illinois48 was the same. De­
spite the important interest of the state in the protection of chil­
dren and the conceivable validity of the assumption underlying 
the classification that “most unmarried fathers are unsuitable 
and neglectful parents,'”40 the Court said the denial of a hearing 
to an individual unmarried father was not reasonable.

In Reed and Stanley the Court was unable to find a suffi­
cient “rational” connection between the purpose of the statute 
and the differential status established to implement it. The cases 
strongly demonstrate antipathy to presumptive procedure.

Procedure by presumption is always cheaper and easier than 
individualized determination. But when, as here, the proce­
dure forecloses the determinative issues of competence and 
care, when it explicitly disdains present realities in deference 
to past formalities, it needlessly risks running roughshod over 
the important interests of both parent and child.88

Titus the redefined activist equal protection standard of substan­
tive reasonableness seems to demand not only that the relation­
ship between the classification and the purpose be substantial but

1576 U C L A  L A W  R E V I E W  [Vol. 21: 1566

40 404 U.S.- 71 (1971). An Idaho probate statute which dictated a
preference for n man over an cqunlly qualified woman when appointing an 
administrator of an estate wns struck down ns a denial of equal protection.

40 One rationale offered was that men generally have more business
experience than women nnd thus would probnbly make better administrators.

47 The plurality opinion in Frontiero v. Richardson, 411 U.S. 677 (1973) 
indicated thnt the Court’s abandonment of the tinditionnl rational basis test in 
Reed actually occurred because they concluded "classifications based upon sex 
. . . nre inherently suspect . . . ." Id. nt 68 8 .

48 405 U.S. 645 (1972). Mr. Stanley’s three illegitimate children were 
taken from him following their mother’s death. This occurred under the state 
system which presumed an unwed father to be unfit to raise his children while 
all other "parents" (mnnied, unmarried, or adoptive) ( id. at 650, chins 
Juvenile Court Act, ch. 37, 8 14, [1966] III. Laws Reg. Sess. 2585) were
afforded the protection of n judicial neglect hearing involving "notice, hearing
nnd proof of such unfitness," Id.

48 Id. nt 654.
eo Id. nt 656-58.
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also -mat the classification be carefully drawn so that'ovcririclu- ' "  •' 
sion is avoided.81

If the Supreme Court recently has been inclined to blend the 
two tier test, a few lower courts have been more open in enunci­
ating and applying a “newer” standard of equal protection. In 
Boraas v. Village of Belle Terre;8i the Second Circuit Court of Ap­
peal found a zoning ordinance unconstitutional which limited oc­
cupancy of dwellings to traditional families or to groups no larger 
than two unrelated persons. In the clearest expression of the 
new standard, the court formulated and applied what it deemed 
a “more flexible and equitable approach" to equal protection: 
“Under this approach the test for application of the Equal Pro­
tection Clause is whether the legislative classification is in fact 
substantially related to the object of the statute.”83

Manifestly, the Supreme Court disagreed, reversing the deci­
sion and reiterating the traditional language of “rational rela­
tionship" to a permissible local goal.84 It is not yet clear, how­
ever, whether the reversal is a complete rejection of “substantive 
reasonableness.”85

B. Activist Equal Protection in Brown v. Merlo
In Brown v. Merlo, the California Supreme Court appeared 

to adopt a stance similar to that of the Second Circuit in Boraas.
The court found automobile guests were not a suspect category 
“comparable to racial or sexual classifications” and that recovery 
for injuries negligently inflicted by the host-driver did not con­
stitute a fundamental interest “analogous to voting rights or edu­
cation.” It therefore rejected the plaintiff's contention that the 
strict scrutiny standard of review should apply.80 Although in 
effect adopting a standard stricter than the no-rcvicw stance of 
the traditional rational relationship test, the court’s analysis in 
Brown was structured similarly to that in cases applying tho tra­
ditional standard.

61 Stanley implies the interest of the individual father in retaining custody 
of his children is so “cognizable and substantial" that even a showing that 99 
percent of all unwed fathers are unfit would be insufficient to sustain the statute. 
Id. at 652.

83 476 F.2d 806 (2d Cir. 1973), rev'd, 42 U.S.L.W. 4475 (U.S. Apr. 2,
1974).

rut
r,t
B3

Id. at 814 (emphasis in original).
42 U.S.L.W. 4475 (U.S. Apr. 2, 1974).
it is difficult to reconcile the reversal of Boratu with United States 

Dcp'l of Agriculture v, Moreno, 413 U.S. 528 (1973), where a virtunlly identical 
classification denying food stamps to membcis of unrelated households was found 
to have no rational relationship to a legitimate legislative purpose, It is 
probably most accurate to say that the law is uncertain witli regard to the 
applicable standards of equal protection review.

80 8 Cal. 3d at 862 n.2, 506 I\2d at 216 n.2, 106 Cal. Rptr. at 392 n.2.
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The court first ascribed to the statute two alternative pur­
poses—each of which has been advanced in jutfftTial^opinions and 
commentary.57 The first purpose was the promotion of hospi­
tality “by insulating generous drivers from lawsuits instituted by 
ungrateful guests who have benefited from a free ride.”58 Ac­
cording to the court, this rationale contained two separate policy 
strands: (a) affirmation of the axiom, “you get what you pay 
for,” and (b) legislative condemnation of an ir. stance of inexcus­
able ingratitude.59 The second purpose considered was “to elim­
inate the possibility of collusive lawsuits, in which a host fraudu­
lently confesses negligence so as to permit his guest—presumably 
a friend or relative—to collect from the host’s insurance com­
pany.”80 Neither purpose was challenged by the court as being 
impermissibly discriminatory or beyond the scope of legislative 
power.

The second step in the court's analysis was the delineation 
of the classification system set out in the statute. The guest stat­
ute at the time of Brown read as follows:

No person riding in or occupying a vehicle owned by him 
and driven by another person with his permission and no 
person who as a guest accepts a ride in any vehicle upon 
a highway without giving compensation for such ride, nor any 
other person, has any right of action for civil damages against
the driver of the vehicle or against any other person legally
liable for the conduct of the driver on account of personal 
injury to or the death of the ow.ier or guest during the ride, 
unless the plaintiff in any such action establishes that the in­
jury or death proximately resulted from the intoxication or 
willful misconduct of the driver.81

Thus, as pointed out by the court, the statute established a 
‘‘tripartite” classification system: (1) “paying” automobile guests
and “non-paying" automobile guests; (2) automobile guests and
social guests; and (3) several subclasses within tiie statute itself 
(“in a vehicle,” “during a ride,” and “upon a public highway").02 
The court then discussed each of the asserted purposes in light of 
the triple classification system to determine whether the classifica­
tions were reasonably relevant to the purposes.

1. The Hospitality Purpose
The court observed that under contemporary California law

67 See, e.£., Stephan v. Proctor, 235 Cnl. App. 2d 228, 45 Cnl. Rptr. 124 
(2d Dist. 1965); 2 H a r p e r  & J a m e s ,  supra note 2, § 16.15, nt 961 (1956 cd.). 

r-s 8 Cal. 3d nt 864, 506 P.2d nt 218, 106 Cal. Rptr. nt 394.
60 Itl. nt 8 6 6 , 506 P.2d nt 220, 106 Cnl. Rptr, at 396.
<"> Id. nt 864, 506 P.2d nt 218, 106 Cnl. Rptr. at 394.
01 Ch. 3, § 17158, [1959] Cnl. Stats. 1655, amended ch. 1600, § 1, [1961] 

Cal. Stnts. 3429 (cmnhnsis added).
oo 8 Cnl. 3d at 863, 506 P.2U nt 217, 106 Cal. Rptr. nt 393.
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“similarly situated individuals,” (i.e., other guests and recipients 
of generosity) are permitted to recover for negligently inflicted— 
injuries.03 The differential treatment of automobile guests under 
the statute was thus contrary to the mainstream of California 
tort law and therefore “an arbitrary and unreasonable classifica­
tion.”01 This conclusion, while sound in light of developing 
California tort law, amounts to the substitution of a judicial judg­
ment of reasonableness for the presumption of constitutionality 
and deference to legislative judgment which underlay the tradi­
tional no-review rational relationship test.

The court in Brown measured the constitutional requirement 
of reasonableness in light of the rationales of common law de­
cisions abandoning old limits on the duties of landowners and 
landoccupiers to those injured on their property and decisions 
eliminating the immunity from negligence liability enjoyed by 
charitable institutions. These decisions found the historical rules 
against recovery for negligence to be irrational in modern soci­
ety. Rowland v. Christian05 imposed upon landowners and oc­
cupiers a single duty of due care to all persons, including those 
characterized as “social guests” or “invitees.”00 In an earlier 
case, Malloy v. Fong,0 7  the court applied the same reasoning to 
another category of gratuitous relationships, holding that benefi­
ciaries of charitable institutions were entitled to the protections 
afforded by the requirement of due care.

The decisions in Rowland and Malloy did not have tc find 
an equal protection violation in order to alter tort law principles 
since there were no statutes involved. However, in Brown the 
court’s prior judgments of the irrationality of the rules limiting 
recovery in situations analogous to that of the guest statute were 
transmuted into judicial criteria for determining the constitution­
ality of legislation. This was a departure from traditional equal 
protection review which had merely demanded a showing of 
conceivable reasonableness.08 This departure demonstrates the

os The Court found no rational distinction between nutomobile (or airplane 
or motorboat) > tests and "all other guests" in relation to an asserted state 
interest in prot‘-v»:ng hospitality. /</. nt 864 n.5, 506 P.2d at 218-19 n.5, 106 
Cal. Rptr. nt "94-95 n.5.

oi hi. at 865 n.6 , 506 P.2d nt 219 n.6 , 106 Cal. Rptr. at 395 n.6 . 
on 69 Cnl. 2d 108, 4-13 P.2d 561, 70 Cal. Rptr. 97 (1968). 
oo 'Hie court concluded: "Whatever may have been the historical justifica­

tions for the common law distinctions [between social guests and business guests], 
it is clear that those distinctions are not justified in the light of our modern 
society . . . .” /(/. nt 117, 443 P.2d at 567, 70 Cal. Rptr. at 103.

07 3 7  Cal. 2d 356, 232 P.2d 241 (1951).
o» See Railway lixprcss Agency, Inc. v. New York, 3 3 6  U.S. 1 0 6  ( 1 9 4 9 ) ;  

Lindslcy V. Natural Carbonic Gas Co., 2 2 0  U.S. 6 1  ( 1 9 1 1 ) ;  casco cited note 2 5  

supra.
The fact that the old rules ngainst recovery persist in the majority of
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extent of the court’s commitment to the xefopn of tort-laiv— In 
Brown, the court clearly abandoned a posture of complete def­
erence to legislative judgments and relied upon its own stringent 
evaluation of the rationality of the challenged classification: 

Rowland, Malloy and Silva teach that “however laudable” 
the motive s of a hospitable host or generous charity, it is ir­
rational to reward that generosity by subjecting beneficiaries 
to a greater risk of uncompensated injury than is faced by 
other individuals; under this principle, the guest statute’s 
classification scheme is clearly unreasonable.00
The Brown court, acknowledging that it could do so, refused 

to ascribe a theoretically “conceivable” purpose to the classifica­
tion system differentiating automobile guests.70 The refusal to 
do so constitutes a further departure from traditional equal pro­
tection review. Justice Rehnquist, dissenting from the decision 
in Weber v. Aetna Casualty & Surety Co.11 succinctly stated the 
traditional approach:

[Equal protection] requires neither that State enactments be 
‘logical’ nor docs it require that they be ‘just’ in the common 
meaning of those terms. It requires only that there be some 
conceivable set of facts which may justify die classification 
involved.72

Brown substituted for this permissive test a requirement of ra­
tional relationship to an actual rather than constmctive legisla­
tive purpose. Acknowledging that this was in some fashion 
“new,”73 the court found precedent for its action in seven recent 
United States Supreme Court cases which purportedly used the

jurisdictions is evidence that the underlying rationale is at least reasonable to 
the point of being "conceivable” which was sufficient lo satisfy the traditional 
test. To date a declassification of landowner immunities similar to Rowland 
has been adopted only in Hawaii nnd the District of Columbia. See Smith v. 
Arbaugli’s Restaurant, Inc., 469 F.2d 97 (D.C. Cir. 1972); Pickard v. Honolulu, 
51 Hawaii 134, 452 P.2d 445 (1969); Gibo v. Honolulu, 51 Hawaii 299, 459 P.2d 
198 (1969) (imposing a duly of reasonable care to all persons reasonably nnlici- 
pntcd to be on the premises). There are, however, suggestions thnt Rowland 
will be followed in the future in Colorado and Missouri. See Mile High Fence 
Co. v. Radovich, 474 P.2d 796 (Colo. Ct. App. 1970), ail'd, 489 P.2d 308 (Colo. 
1971) and Smith v. Mill Creek Court, Inc., 457 F.2d 589 ( 10th Cir. 1972) 
(which staled that Mile High "did away with the distinctions." Id. nt 591); 
Hcald v. Cox, 480 S.W.2d 107 (Mo. Ct. App. 1972) (which termed the distinc­
tions "vestigial remnants of the historical past." Id. nt 109). Numerous cases in 
other jurisdictions since Rowland have maintained the landowner liability classifi­
cation system. Sec, e.g., Lemon v. Uusey, 204 Kan. 119, 461 P.2d 145 (1969); 
Moore v. Denunc & Pipic, Inc., 26 Ohio St. 2d 125, 55 Ohio Op. 2d 237, 269 
N.12.2d 599 (1971); Annot., 35 A.L.R.3d 230 (1971, Supp. 1973); Annot., 32 
A.L.R.3d 496 (1970, Supp. 1973).

oo 8 Cnl. 3d at 870-71, 506 P.2d at 223, 106 Cal. Rptr. at 399.
20 Id. at 865 n.7, 506 P.2d nt 219 n.7, 106 Cnl. Rp'r. nt 395 n.7.
7‘ 406 U.S. 164 (1972).
73  Id. nt 183 (Rehnquist, J„ dissenting).
73  8 Cal. 3d at 865 n.7, 506 I*.2d at 219 n.7, 106 Cal. Rptr. at 395 n.7.
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traditional rational relationship standard of- equal protection, to . _
strike down statutory classification schemes.74 As pointed out 
above,15 many of the cases cited involved situations which ear­
lier might have been decided under the strict scrutiny standard, 
because they involved, for example, classifications based on sex70 
or infringed privacy interests.77 Thus the more stringent applica­
tion of the rational relationship test was justifiable even in tradi­
tional terms. The Brown court had no similar rationalization for 
its application of the more activist standard. So Brown appeared 
to be an expansion of the application of “activist” equal protec­
tion.

Such an expansion may be criticized as a return to a pre- 
1935 judicial predilection for substantive review of legislation— 
derogatorily referred to as “substantive equal protection” by some 
commentators.78 However, the court’s approach in Brown ap­
pears to be less of a rampaging “activism” than a retreat from the 
kind of unthinking deference apparently endemic to traditional 
equal protection review of legislative schemes.70 The California 
Supreme Court simply refused to engage in what it termed “such 
a highly fictionalized approach.”80 This refusal restores to the 
judiciary a measure of credibility abdicated under the result-ori­
ented approach of traditional equal protection analysis.

2. The Collusion Prevention Purpose
The second ostensible purpose of the guest statute fared no 

better under the Brown court’s reasonableness standard. The 
rationale of the guest statute was said to be that there was sub­
stantial risk that guest and insured driver would falsely swear to 
negligence so that the guest could recover from the driver’s insur­
ance company. In order to avoid such fraudulent actions, the 
legislature barred non-paying passengers from recovery for sim-

• 1974] J U D I C I A L  A C T I V I S M  1581

7-t The cases cited were: James v. Strange, -107 U.S. 128 (1972); Jackson 
v. Indiana, 406 U.S. 715 (1972); Weber v. Aetna Cas. & Sur. Co., 406 U.S. 
164 (1972); Stanley v. Illinois, 405 U.S. 645 (1972); Humphrey v. Cady, 405 
U.S. 504 (1972); Eiscnstadt v. Baird, 405 U.S. 438 (1972); Reed v. Rccd, 404 
U.S. 71 (1971).

T5 See note 44 supra.
to Reed v. Reed, 404 U.S. 71 (1971).
77 Eiscnstadt v. Baird, 405 U.S. 438 (1972).
7« See Karst & Horowitz, Rcitnian v. Mulkey: A Telophase o f Substantive

Equal Protection, 1967 Sui\ Cr. Rev. 39. Prior to Brown and perhaps the cases 
cited in note 74 supra, "substantive equal protection" appeared to be confined 
to cases within the suspect category-fundamental interest spectrum. See Karst, 
Invidious Discrimination: Justice Douglas and the Return o f the "Natural-lMW— 
Due-Process Formula," 16 UCLA L. R f.v. 716 (1969).

7» See the discussion of McGowan v. Maryland in note 24 supra. See also 
cases cited note 25 supra.

bo 8 Cnl. 3d at 865 n.7, 506 P.2d at 219 n.7, 106 Cal. Rptr. at 395 n.7.
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pie negligence. The court examined this underlying rationale 
and concluded that the goal of preventing collusive lawsuits and 
potential fraud upon insurance companiesTJoes not “provide a 
sufficient basis for the statute’s wholesale elimination of all auto­
mobile guests’ causes of action for negligently inflicted injury.”81 
The court found irrationality in two aspects of this system: First, 
the elimination of all suits because of the risk that a few might 
be collusive and second, the differentiation between vehicle pass­
engers on the basis of whether payment was given did not ration­
ally relate to the problem of collusion.62

As it did in considering the hospitality purpose, the court 
observed that it had previously examined policies which elimi­
nated all lawsuits between whole classes of individuals because 
of the risk of collusion. A line of cases examining common law 
interfamilial immunities found the rationale of collusion to be un­
reasonable in that it amounted to a per se rejection of recovery 
with no alternative for non-collusive situations.83 In Emery v. 
Emery81 the seminal case in the interfamilial immunity line of 
cases, the court concluded, “the fact that there may be greater 
opportunity for fraud or collusion in one class of cases than an­
other does not warrant courts of law in closing the door to 
all cases of that class.”83

Applying this reasoning to the classification scheme of the 
guest statute, the court said that the paying-nonpaying distinc­
tion was

a classic case of an impermissibly overinclusive classification 
scheme, that is, a scheme in which a statute’s classification 
“imposes a burden upon a wider range of individuals than are 
included in the class of those tainted with the mischief at which the law aims”.80

The classification was overinclusive because it eliminated the 
lawsuits of honest plaintiffs as well as the lawsuits of collusive

81 Id. at 872-78, 506 P.2d nt 224-28, 106 Cal. Rptr. at 400-04.
82 Id. at 875, 506 P.2d nt 226-27, 106 Cnl. Rptr. nt 402-03.
82 Gibson v. Gibson, 3 Cal. 3d 914, 479 P.2d 648, 92 Cal. Rptr. 288 (1971); 

Klein v. Klein, 58 Cal. 2d 692. 376 P.2d 70, 26 Cnl. Rptr. 102 (1962); Emery v.
* Eniery, 45 Cal. 2d 421, 289 P.2d 218 (1955).’

81 45 Cal. 2d 421,289 P.2d 218 (1955).
88 Id. nt 431, 289 P.2d at 225. In Iirown, the court found the risk of 

collusion to be smaller in the automobile guest situation than in the family lawsuit, 
terming the automobile guest status a "far grosser indicant of the likelihood of 
collusion" since it exempted friends or relatives who give "compensation" nnd who 
in the court’s opinion "pose as great n risk of collusion ns nonpaying guests." 
In addition, the nonpaying distinction eliminated many persons with no close 
relationship with the driver nnd who therefore presented little danger of 
collusion. 8 Cnl. 3d at 875, 506 P.2d at 226, 106 Cal. Rptr. nt 402.

Hfl Id. at 876, 506 P.2d at 227, 106 Cnl. Rptr. nt 403 (utilizing Tussmnn & 
tcnlirock’s standard definition of an overinclusive classification). Tussmnn & 
tcnBrock, supra note 14, ut 351,
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plaintiffs. - Here again a common law determination of the rea­
sonableness of a category was used to measure the constitution­
ality of the statute.

It should be recognized that the guest statute provisions 
represented the judgment of the legislature (albeit thirty years 
ago and under undoubted political pressure from insurance lob­
bies87) that the danger of collusion in the automobile guest situa­
tion is so great as to require elimination of all recoveries except 
for willful misconduct or intoxication. The provision as to 
compensation represented a judgment that one who paid should 
have been able to claim a higher degree of due care from the 
driver of the automobile than one who did not pay. While oper­
ating in the verbal range of the traditional equal protection test, 
the court was in reality passing judgment upon the soundness of 
these legislative policy judgments.

The court’s approach seemed to be that, even given what is 
a very legitimate interest of the state (prevention of collusion), 
any per se exclusion classifications must be precisely tailored to 
promote that interest in order to meet the demand of equal pro­
tection. For example, in Brown the court concluded “ ‘compen­
sation’ is not a factor that assures dishonesty in its absence, or 
that guarantees honesty in its presence . . . .”88 The court fur­
ther noted that the statute merely changed the probable basis 
of collusion from fraudulent representations as to negligence to 
fraudulent representations as to whether compensation was 
given.80 However, the traditional equal protection standard had 
long been tolerant of such undenticlusiteness on the rationale 
that a legislature “is free to remedy parts of a mischief or to rec­
ognize degrees of evil and to strike at the harm where it thinks 
it most acute.’’00

Requiring greater exactitude between the challenged classi­
fication and the state interest it allegedly supports accords with 
the approach of the United States Supreme Court in the eases

jp i§p i t
l i s i

S7 P r o s s e r , supra note 2, 5 34, nt 187; Tipton, Florida's Automobile Guest 
Statute, 11 U. R a . L. Rev. 287, 287-88 (1958); Note, 5 Utah L. Rr.v. 257, 
258 & n.10 (1968).

28 8 Cnl. 3d nt 878. 506 l».2il nt 228, 106 Cnl. Rptr. nt 404. 
b» Id. nt 875, 506 l\2d nt 226-27, 106 Cnl. Rptr. nt 402-03. 
on Developments, supra note II, nt 1084, citing Williamson v. Lee Optical, 

Inc., 348 U S. 483 (1955), where Justice Douglas wrote for the Court:
Tbe problem of legislative classification is a perennial one, admitting 
of no doctrinaire definition. Evils in the same field may be of different 
dimensions nnd proportions, requiring different remedies. Or so the 
legislature may think. Or the reform may take one step at a time, 
addressing itself to the phase of the problem which seems most ncute to 
the legislative mind.

Id. nt 489 (citations omitted). Sec also Railway Express Agency, Inc. v. New 
York, 336 U.S. 106 (1949), discussed in note 24 supra.
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cited in Brown?1 It also reflects the Court’s_ disapproval of 
-classifications which create irrebutable presumptions*." For "ex-" 
ample, in Vlandis v. Kline*- the Court struck down a statute 
which assumed, allowing no showing to the contrary, that all 
married applicants to the state universities who have out-of-state 
mailing addresses are and remain non-residents for as long as 
they are students in the state. Vlandis relied upon due process 
deficiencies; and perhaps one valid reading of the “newer” equal 
protection cases is as an amalgam of equal protection and due 
process requirements.03 Given a conceivable legislative judg­
ment, for example, that paying passengers are less likely to be 
collusive, an individual passenger is still entitled to a separate 
evaluation as to whether or not he or she is in fact colluding. 
This seems to be in accord with the results in Reed v. Reed04 
and Stanley v. Illinois03 where neither plaintiff had recourse to 
establish their qualifications apart from the pres; options estab­
lished by the statutory classifict lions.00

The “newer” equal protection may simply be a fusing of 
procedural due process requirements to legislative classifications 
which aro not precisely tailored in and of themselves. While 
there may be a “conceivable” relationship between the classifica­
tion and the legislative purpose, it is not so unequivocally certain 
as to justify denial of benefits or impose burdens on the basis of 
such status alone.

3. The Statutory Subclasses
The final equal protection consideration in Brown was that 

the internal subclasses of the guest statute were irrational in light 
of the purposes of the act (collusion prevention and promotion 
of hospitality) and rendered the recovery or lack of recovery 
largely “fortuitous.” The statute burdened only a “portion of 
all injured automobile guests.”07 The court examined the sub- 
categories of section 17158—“during the ride,” “in any vehicle,” 
and ‘upon a highway” and found: (1) They were totally unre-

, ■—  ■ - ■ — ■ ■■ y i ■■■  r  ■ ■■ ■ — i ■ ■» — - -  . -■
01 See enses cited note 74 supra.
02 412 U.S. 441 (1973).
oa It )’ s been suggested thnt ninny of the equal protection cases could have 

been decided on duo process grounds. See Knrst, supra note 78; Knrst & 
Horowitz, supra note 78; Michelmnn, Foreword: On Protecting the Poor Through 
the Fourteenth Amendment, 83 H a h v . L. Rev. 7 (1969).

"* 404 U.S. 71 (1971).
405 U.S. 645 (1972).

oo It is true that Stanley might have been nblc to regain custody of his 
children through adoption proceedings or us guardian. The Court rejected this 
solution saying it had not cinbrnccd "the general proposition that a wrong may 
be done if it can be undone." Id. nt 647.

»> 8 Cnl. 3d nt 878-82, 506 P.2d nt 228-31, 106 Cnl. Rptr. .it 404-07.
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JUDICIAL ACTIVISM

lated.to thexollusion prevention purpose of the 'atute,.and (2). 
they resulted in a pattern of unequal judicial treatment of per­
sons “similarly situated.” These statutory subclassifications cre­
ated a structure of illogical uncertainty which the court found 
similar to the pattern resulting from statutory and common law 
exceptions to sovereign immunity prior to Muskopf v. Corning 
Hospital District.03

The court specifically denied that any disparity resulting 
from the application of the subcategories was of judicial ori­
gin.01’ The distinctions, it argued, derived from the legislature, 
not the courts. Furthermore, a narrow statutory construction by 
the courts was appropriate since the guest statute was an excep­
tion to the general rule of recovery for negligently caused injury, 
and finally, the failure of the legislature to counteract such judi­
cial interpretations indicated its approval.100 Regardless of 
whether the restrictive interpretations were legislatively man­
dated or judicially created, it should be noted that it was the con­
sequent disparity of results for plaintiffs "similarly situated” which 
constituted the violation of equal protection.

4. Summary of Equal Protection in Brown
The equal protection analysis in Brown departed in three 

significant respects from traditional equal protection: (1) in re­
quiring a “real reason” for the statute rather than a hypotheti­
cal one, (2) in applying common law determinations of reason­
ableness to determine the rationality of a statutory classification 
system, and (3) in refusing to tolerate relative inexactness of 
classification in light of the alleged legislative purpose supported 
by the classification. But whatever the ultimate delineation of 
the “newer” equal protection criteria by the California Supreme

55 Cut. 2d 211, 359 P.2d 457, 11 Cnl. Rplr. 89 (1961). In MttskopJ, 
the court observed that Ibo government immunity doctrine "has become riddled 
With exceptions, both legislative . . . nnd judicial . . . .  nnd the exceptions 
Operate so illogicnlly as to cause serious inequality.” Id. at 216, 359 P.2d at 
460, 11 Cal. Rptr. nt 92.

Prior to M uskopf, scnttercd statutory exceptions to sovereign immunity 
provided nt least occasional relief. Sec examples cited note 187 infra. Prior to 
Drown, il was the statute which barred recovery while judge-made exceptions al­
lowed recovery for some fortunate automobile guests. Hut tiie reform thru?' 
of both M uskopf and Drown wns identical: to increase the opportunity tor com­
pensation of those injured.

For a highly satiricnl summary of the effect of the subcntegorics or. actual 
recovery see Luschcr, supiu note 5, at 14.

00 g Cnl. 3d sit 880 n.20, 506 l*.2d tit 230 n.20, 106 Cul. Rptr. nt 406 n.20.
100 Id. However, it may be noted that a court's responsibility to interpret 

legislation so as to make it constitutional, if possible, is at least matched hy 
the requirement of strict construction of statutes in derogation of the general 
standard of liability.
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Court, its decision in Brown v. Merlo -primarily represents a  fur­
ther step in the court’s modernization of tort law rather than a 
precedential change in equal protection doctrine.101 The equal 
protection analysis in Brown relied heavily upon recent Califor­
nia tort cases. The cases provided in the first instance the evolv­
ing common law standard of tort liability toward social guests 
against which the ossified statutory treatment of the similarly 
situated automobile guest was measured and found wanting. In 
the second instance, common law assessments of the reason­
ableness of a policy which deprived whole classes of plaintiffs of a 
cause of action for negligence either io promote hospitality or to 
prevent collusion were utilized to construct a constitutional stand­
ard of rationality. The underlying rationale of Brown was the 
same as that of recent decisions reforming California tort law—a 
judicial policy that people should be compensated for their injur­
ies, at least when there is a financially responsible defendant 
able to absorb and spread the initial risk of loss.

The real significance of the activist equal protection stand­
ard utilized in Brown does not lie in constitutional law. Rather 
it lies in the graphic demonstration of the assiduity with which 
the California Supreme Court is determined to pursue its goal of 
reform of tort law. At the same time, Brown v. Merlo repre­
sents a confluence of tort law and constitutional law—embodying 
as it docs both the increasing antipathy of common law courts to 
liability rules which automatically exclude whole classes of plain­
tiffs from recovery for negligently inflicted injuries and the con­
stitutional law standards of equal protection and due process 
which demand that a plaintiff have some opportunity to over­
come statutory or administrative presumptions.

I I .  J u d ic ia l  A c t iv is m  i n  t h e  R e f o r m  o f  C a l if o r n ia

T o r t  L a w

A. Rcvieyv of Ton Law Reform in California
Although it utilized a novel approach, Brown v. Merlo is 

only the latest in a distinguished line of cases which have re-

101 The fact thut Brown is not a constitutional law precedent is evident in 
the fact that it hus yet to be cited for its equal protection stnndnrd. Sec, e.g., the 
recent cases of Swoap v. Superior Court, 10 Cal. 3d 490. 516 P.2d 810, 111 
Cnl. Rptr. 136 (1973); D'Ainico v. Hoard of Medical Exntn’rs, I I  Cnl. 3d 1, 520 
P.2d 10, 112 Cnl. Rptr. 786 (1974). Note especially Justice Tobriner’s dissent 
in Swoap where he protests against the use of the “minimal rationality" test 
without referring to Brown as precedent for another standard. 10 Cul. 3d 490, 511, 
516 P.2d 840, 854, 111 Cal. Rptr. 136, 150 (1973).

An intermediate appellate court has interpreted Brown conservatively: “Brown 
demonstrates not all legislative classifications are rationally related to legitimate 
government purposes, but does not allow the court to substitute its judgment for
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formed tort law in California. The thrust of tort reform, which 
commentators are united in characterizing as dramatic,102 is to­
ward increasing the incidence of recovery for injuries resulting 
from the inevitable clashes of flesh and machine by eliminating 
areas of historical immunity and by expanding the scope of liabil­
ity.103 A corollary concern has been to increase the incidence 
of risk-spreading so as to reduce the impact of actual loss on 
any single individual. Reform has been so thorough-going as to 
affect the entire structure of the law.104 Judicially, the past few 
years represent an almost complete rejection of nineteenth cen­
tury limitations on recovery. However, reform is doing more 
than imposing rationality upon “our senseless hodgepodge of 
precedents.”105 While the orientation of the nineteenth century 
w£r to create and delineate immunities and restrict liability to 
negligence,100 that of the twentieth century has been tc curtail 
and finally eliminate those immunities and .to expand the range 
of liability beyond negligence by greatly expanding the kinds of 
harm for which the standard is strict liability.107

thnt of the Legislature when a rational relationship can be shown." Hughes v. 
San Diego, 35 Cal. App. 3d 349, 352, 110 Cal. Rptr. 75', 756 (4th Dist. 1973).

102 See, e.g., James, Inroads on Old Tort Concepts, 14 NACCA L.J. *26 
(1954); Keeton, Judicial Law Reform— A Perspective on the Performance of 
Appellate Courts, 44 T e x ’. L. R e v .  1254 (1966); Traynor, Comment on Courts 
and Lawmaking, L e o a i .  I n s t i t u t i o n s  T o d a y  a n d  T o m o r r o w ,  48, 52 (1959) 
[hereinafter cited ns Traynor].

ioa Professor Fleming James found the expansion of tort liability proceeding 
in two directions: (1) "The negligence principle is being constantly expanded 
so as to clear out pockets of vestigial immunity;" and (2) "limitations to liability 
that inhere in the negligence principle arc giving way to [strict liability]." James, 
supra note 102, at 226.

104 Evidence of a reorientation toward »ort law policy may also be ob­
served in tlv California Legislature. In recent years it has been seriously con­
sidering a n )-fault insurance system, tho primary motive of which is compensa­
tion and los! •spreading. See note 123 infra. However, as late as 1961 the Legis­
lature's concern was still oriented toward restriction of recovery rather than in­
creasing compensation. In response to Ahlgren v. Ahlgrcn, 152 Cal. App. 2d 
723, 313 P.2d 88 (4th Dist. 1957), which had exempted an owner of a vchiclo 
injured while a passenger in his own car from the provisions of the guest statute, 
the California Legislature amended tho statute to specifically include owners and 
thereby restrict their recovery, See California Vehicle Code section 17158 
which reads: “No person riding in or occupying a vehicle owned by him and 
driven by another person with his permission . . . ” Ch. 1600, § 91, [1961] Cal. 
Stats. 3429. The Brown court did not evaluate the constitutionality of this provi­
sion (8 Cnl. 3d nt 862 n.3, 506 P.2d at 217 n.3, 106 Cal. Rptr. nt 393 n.3), 
though the statute earlier survived an equal protection attack based upon the 
statutory distinction between the paying-owncr-passcnger nnd the paying-nonowncr- 
passcnger. Patton v. Lallrec, 60 Cal. 2d 606, 387 P.2d 398, 35 Cal. Rptr. 622 
(1963). The ban on recovery by owner-passcngers is apparently still operative. 
See 1973 amendment to the guest statute which deleted all references to guests 
other than owners. Ch. 803, 5 4, [1973] Cal. Stats. 1611. See also Schwalbe v. 
Jones, 35 Cal. App. 3d 214, 110 Cal. Rptr. 563 (1st Dist. 1973).

ion Traynor, supra note 102, at 53.
too See L. F r i e d m a n ,  A H i s t o r y  or A m e r i c a n  L a w  409-27 (1973).
107 c. Gregory, Trespass to Negligence to Absolute Liability, 37 Va. L. R e v .
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In California, charitable immunities -have- yielded to the gen­
eral principle of liability for negligently caused harm.108 Inter- 
familial immunities, which formed another cluster of exceptions 
to liability for negligence, disappeared one after the other.109 A 
hierarchy of landowner immunities from negligence was firmly 
rejected in Rowland v. Christian.110 Broad governmental immu­
nity under the common law disappeared in Muslcopf v. Corning 
Hospital District.111 Most notably, the California Supreme Court 
has significantly expanded the basis of tort liability through the 
development of product liability doctrines.112

Two themes of tort law reform are discernable in these 
cases. The first is a tendency to impose a uniform duty of rea­
sonable care in all circumstances through the systematic elimina­
tion of the various common law exceptions to negligence liabil-

359 (1951); F. Janies, Tort Law in Midstream: Its Challenge to the Judicial 
Process, 8 B u f f a l o  L. R e v . 315 (1959).

los Malloy v. Fong, 37 Cal. 2d 356, 231 P.2d 241 (1951); Silva v. Provi­
dence Hosp., 14 Cal. 2d 762, 97 I».2d 798 (1939).

ioo In Emery v. Emery, 45 Cal. 2d 421, 289 P.2d 218 (1955), two sisters 
were permitted to recover from their brother for simple negligence. A  pair of 
cases in 1962, Self v. Self, 58 Cal. 2d 683, 376 P.2d 65, 26 Cnl. Rptr. 97 (1962) 
and Klein v. Klein, 58 Cal. 2d 692, 376 P.2d 70, 26 Cal. Rptr. 102 (1962), 
abolished intcrspousal immunities for negligent as well as intentional torts. Fi­
nally in Gibson v. Gibson, 3 Cnl. 3d 914, 479 P.2d 648, 92 Cal. Rptr. 288 
(1971), parental immunity for negligence wns similarly discarded as a "legal 
anachronism.” Id. at 917, 479 P.2d al 650, 92 Cal. Rptr. nt 290. In Gibson the 
supreme court was openly concerned with compensation and insurance coverage: 
"We feel we cannot overlook the widespread prevalence of liability insurance and 
its practical effect on intrafamily suiLs . . .  it is unrealistic to ignore this factor 
in making an informed policy decision on whether lo abolish parental negligence 
immunity.” Id. at 918, 479 I‘.2d nt 653, 92 Cal. Rptr. nt 293. 

no 69 Cni. 2d 108, 443 P.2d 561, 70 Cal. Rptr. 97 (1968).
55 Cnl. 2d 211, 359 P.2d 457, 11 Cal. Rptr. 89 (1961). Immediately 

following M uskopf the legislature conditionally restored the doctrine of govern­
mental immunity for two years but provided for recovery for causes of action 
occurring during the period unless-barred liy. subsequent-legislation. Ch. 1404, 
§ 1 ct scq., [1961] Cal. Stats. 3209. The moratorium wns followed by a compre­
hensive governmental tort liability statute and the time lag presumably permitted 
government units to cover their liability with insurance.

1,2 These doctrines have brought to fruit the rationale expressed in Justice 
Trnynor's 1944 concurrence in Escoln v. Coca Cola Bottling Co., 24 Cal. 2d 453, 
150 I’.2d 436 (1944): "The cost of an injury and the loss of time or health may 
be an overwhelming misfortune to the person injured, nnd a needless one, for the 
risk of injury can be insured by the manufacturer nnd distributed among the 
public us a cost of doing business." Id. at 462, 150 l’.2d at 441. See Grecnmun 
v. Yuba Power Products, Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cnl. Rptr. 697
(1963) (establishing strict liability in tort for manufacturer of defective product); 
Vnudcrmark v. Ford Motor Co., 61 Cnl. 2d 256, 391 P.2d 168, 37 Cal. Rptr. 896
(1964) (extending the rule of Greenman to retailers); Elmore v. American 
Motors Corp., 70 Cal. 2d 578, 451 P.2d 84, 75 Cal. Rptr. 652 (1969) (extending 
the principle of strict liability in tort to bystanders injured by defective products). 
For products liability sec generally Rintala, The Supreme Court o f California 
1968-1969, Foreword: "Statui"  Concepts in the Law of Torts, 58 C a l .  L. R e v .  

80 (1970).
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ity.m  The second is a tendency to reject “automatic” exclusions 
from recovery which are either based upon historical exceptions 
found to be irrational in modern society or abstract legal con­
cepts such as privity which serve no important policy function. 
Brown v. Merlo falls squarely within these tendencies.114

Most recently, the California Supreme Court has moved 
from reform of common law rules to an increased use of statutes 
in the service of reform. Thus in Vesely v. Sager,115 the court 
found the vendor of alcoholic beverages to be civilly liable for 
injuries to a third person caused by a customer when the cus­
tomer had been served in violation of law. Such liability had 
earlier been rejected on proximate cause grounds;110 courts de­
clared themselves impotent to impose such liability without legis­
lative direction.117 The Vesely court denied the need for legisla­
tive action, maintaining it was merely changing a “judicially cre­
ated rule now inconsistent with prevailing tort law.”118 But the 
action in Vesely did not alter the statute itself, merely its applica­
tion as a standard for tort liability. Until Brown, the cases evi­
denced a respect for statutory proscriptions against recovery. In­
deed, earlier tort reform cases consistently repeated the refrain 
that the only justification lor rules of law out of line with the 
general standard of liability was legislative policy.110 Brown rep­
resents then the point at which the compensatory impulse of mod­
em tort reform could not be contained even by a clear statutory 
exception.

113 The general standard of liability for negligence is codified in section 1714 
of the California Civil Code which reads:

E v e r y  o n e  is  r e s p o n s i b l e ,  n o t  o n l y  f o r i t h o  r e s u l t  o f  h i s  w i l l f u l  a c t s ,  b u t  
a l s o  f o r  a n  i n j u r y  o c c a s i o n e d  t o  a n o t h e r  h y  h i s  w a n t  o f  o r d i n a r y  c a r e  o r  

s k i l l  in  t h e  m a n a g e m e n t  o f  h i s  p r o p e r t y  o r  p e r s o n ,  e x c e p t  s o  f a r  n s  t h e  
h i t t e r  h a s ,  w i l l f u l l y  o r  h y  w a n t  o f  o r d i n a r y  e n r c ,  b r o u g h t  t h e  i n j u r y  u p o n  

h i m s e l f .
C a l . C i v .  C c^ e  5  1 7 1 4  ( W e s t  1 9 7 1 ) .

11-1 The elimination of the guest statute exception means that the duly owed 
by a driver to a guest passenger is now the same ns the duty owed to all others 
who may be injured as n result of the driver’s simple negligence. 8 Cnl. 3d nt 865 
n.6, 506 l\2d at 219 n.6, 106 Cal. Rptr. at 395 n.6. Similarly, lirown rejects the 
‘'automatic” exclusion of die guest passenger from possible recovery through the 
tort system ny the implicit, irrebuttable assumption of collusion. Id. at 877, 506 
P.2d at 227-28, 106 Cal. Rptr. nt 3-04.

'i*  5 Cal. 3d 153, 486 P.2d 151, '5  Cal. Rptr. 623 (1971).
no Flcckner v. Dionne, 94 Cal. App. 2d 246, 210 P.2d 530 (1st Dist. 1949);

Hitson v. Dwyer, 61 Cal. App. 2d 803; 143 l'.2d 952 (3rd Dist. 1943).
” 7 Cole v. Rush, 45 Cnl.2d 345, 355-56, 289 P.2d 450, 452-53 (1955).

5 Cal. 3d al 166, 486 I».2d nt 160, 95 Cal. Rptr. at 632.
110 ”[l]t is clear that In the absence ol statutory provision declaring an ex­

ception to the fundamental principle enunciated by section 1714 of the Civil 
Code, no exception should be made unless clearly supported by public policy.” 
Rowland v. Christian, 69 Cal, 2d nt 112, 443 P.2d at 564, 70 Cal. Rptr. nt 100 
(1968) (emphasis added).
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B. Appropriateness of Judicial Activism in Tort Law Reform
Brown is an expansion of judicial activism in tort law from 

the systematic elimination of common law rules antipathetic to 
modem tort policies to the elimination of a similarly offensive 
statutory scheme. This kind of judicial activism should not be 
confused with the activism attacked by .traditional legal process 
scholars.120 First, whatever the merit of the anti-activist posture 
with regard to constitutional adjudication of economic regulatory 
legislation under the equal protection and due process clauses, it 
has little relevance to tort law. Second, the anti-activist stance is 
based upon an unrealistic assessment of the capabilities of the leg­
islature and the realities of the legislative process.

1. Irrelevance of Traditional Anti-Activist
Standard to Tort Law Reform

Traditional attacks upon judicial activism, admittedly for­
mulated in the milieu of constitutional law, are overbroad when 
applied to tort law. Tort law is, and historically has been, an 
area predominately developed and cultivated by the courts.121 
Statutory intervention has been minimal and largely supplemen­
tary. In addition, tort law activism simply docs not present the 
very real dangers of rampant judicial activism dramatically mani­
fested in the substantive due process excesses of the courts in 
•the 1920’s and 1930’s. Tort law activism can be distinguished 
from that of the 1930's in at least two ways. First, activist tort law 
reform has generally been in touch with the present concerns of 
society and has been appropriately responsive to them. The 
model of judicial activism implicit in the anti-activist stance is 
that of a court acting in opposition to the will of a legislature, 
frustrating its efforts to deal with contemporary problems.123

120 Some of the more recent critics in this tradition arc: A, B i c k p .l ,  T h u

S u p r u m b  C o u r t  a n d  t u b  I d e a  o f  P h o o r e s s  ( 1 9 7 0 ) ;  P .  K u r l a n d ,  P o l i t i c s , t i i u

C o N s r r n r n o N  a n d  m e  W a r r e n  C o u r t  ( 1 9 7 0 ) ;  H ly ,  The Images of Crying Wolf:
A Comment on Roc v. Wade, 82 Y a i . u  L.J. 9 2 0  ( 1 9 7 . 1 ) ;  Hart, The Supreme
Court 195S Term, Foreword: The Time Chart of the Justices, 7 3  I I a r v . L .  R e v .

84 ( 1 9 5 9 ) ;  Linde, Judges, Critics and the Realist Tradition, 82 Y a l e  L.J. 229 
( 1 9 7 3 ) .

tat See L. F r i e d m a n ,  A H i s t o r y  or A m e r i c a n  I .a w  409-27 (1973); R. 
Keeton, Creative Continuity in the. Law of Torts, 75 I I a r v .  L. R e v .  463 (1962).

i2a The present generation of legal process scholars spent its formative 
years under the influence of a generation of legal realists who dissected nnd 
observed the process of jud'elal decision making. The "realists" applied the 
teachings of the behavioral sciences to understand the process of judicial decision 
making. ’Hie conclusion? were that judges were not objective and rational, rather 
their decisions were invidiously influenced by their own intellectual make-up. Sec 
llaincs, General Observations on the Effects of I'ersonal, Political, and Economic 
Influences in the Decisions of Judges, 17 111. L. R e v .  96 (1922); Rndin, The 
Theory of Judicial Decision Making: Or How Judges Think, 11 A.B.A.J. 357
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However, activist tort law reform, like that exemplified in Brown 
v. Merlo, is actually a model of cooperative endeavor with the 
legislature, in accord with the tendencies and concerns of this 
time period.123 It is apparent that cooperation between the 
courts and the legislature in law reform can take several forms. 
One possibility, suggested by Professor R. E. Keeton, is that a 
court and a legislature may act together to achieve a joint pol­
icy goal more rapidly than either could do alone. The courts’ 
role in this model is to strike down: a statute which no longer re­
flects contemporary concerns and which, because of the nature of 
the political process, is unlikely to be legislatively eliminated.124 
Muskopf v. Corning Hospital, though striking down precedent 
rather than statute,125 exemplifies this kind of cooperation which 
resolves in a short period of time a particularly difficult legisla-

( 1 9 2 5 ) .  T h e s e  t h e o r i e s  w e r e  i n  t h e  a s c e n d a n c y  i n  t h e  c n r l y  1 9 3 0 's .  See W h i t e ,  

From Sociological Jurisprudence lo Realism: Jurisprudence " id Social Change In 
Early Twentieth-Century America, 5 8  V a . L .  R e v . 9 9 9  ( 1 9 7 z ) .  See generally E .  

I ’ a t t e r s o n ,  J u r i s p r u d e n c e :  M e n  a n d  I d e a s  o f  t i i e  L a w  ( 1 9 5 3 ) ;  A c k e r m a n ,  

Imw and the Modern Mind, 1 0 3  D a e d a l e u s  1 1 9  ( 1 9 7 4 ) .

A second component of the formation of the legal process stance was the 
traumatic collision between the Presidency nnd the Supreme Court in the mid- 
1930’s. The generation witnessed the effort*: of the Supreme Court conservatives 
to nullify judicially the New Deal, providing an eminent example of an 
exclusively American phenomenon. In Sir Wilmot Lewis’ statement is the 
essence: "Legislation in the United Stnles is n digestive pro.ess hy Congress with 
frequent regurgitations by the Supreme Court." Quoted in A. S c iiL r s t N C F .it ,  T i i e  

P o l i t i c s  o f  U p h e a v a l  4 5 2  ( 1 9 6 6 ) .  See also Frankfurter & Fisher, The Business 
o f the Supreme Court at the October Terms, 1935 and 1936, 5 1  I I a i i v . L. R e v . 

5 7 7  ( 1 9 3 8 ) ;  A l p a n o e , T u b  S u p r e m e  C o u r t  a n d  t h e  N a t i o n a l  W i l l  ( 1 9 3 7 ) ;  

J a c k s o n , T i m  S t r u o c l e  f o r  J u d i c i a l  S u p r e m a c y  ( 1 9 4 1 ) .

The California Legislature has been actively considering a program of 
grcntly increased compensation in the form of n no-fnult Insurance system. Sec 
Robinson, No-fault and the State. Bar, 47 C a l . St. B.J. 286 (1972). Robinson 
indicated the plan had the support of lire Rcagnn Administration, the State liar of 
Cnlifomin, and the Association of Northern and Southern Defense Counsel. In 
California ho noted the support of automobile insurance companies, saying "a 
Inrgo segment in California aggressively favors a modified no-fault plan." Id. 
at 286. During the 1973-74 legislative session, no less than five proposals for 
no-fnult automobile insurance plans were presented in the California State Senate. 
S.B. 410, S.D. 557, S.li. 10, S.l). 429, S.l). 1273,

Further, the reforming decisions of tho Cnlifomin Supreme Court seem to be 
firmly within the Molmcsian tradition of basing the law upon experience rather 
than logic. O.W. H o l m e s ,  T u b  C o m m o n  L a w  5 (1881).

*24 Keeton, supra note 121, at 35-1. One excellent example of ibis kind of 
inleraction can be seen in the immediate reaction of the California Legislature 
to the decision In Brown p .  Meilo. Tho Legislature nmendcd the provisions of 
the nutomobile, boat, nnd airplane guest stnlu :es, deleting all references lo guests. 
Another example is seen in the apportionment decision which ordered the rc- 
apporlionnrcnt of the Tennessee legislature in linker v. Carr, 369 U.S. 186 (1962), 
based upon the substantial growth and redistribution of the population of Tcn- 
ncssco since 1901 nnd the recognized inability of its general assembly lo 
undertake such rcnpportionmcnt. Tho Court specifically mentioned the failure 
of all proposals for rcnpportionmcnt for 60 yenis.

55 Cnl. 2d 211, 359 I‘.2d 457, 11 Cnl. Rptr. 89 (1961).



120 The iiulhor is indebled to Professor E. Ursin of the UCLA School of 
Lnw for litis nn ilysis.

127 See llnmilton. The I'atli of Due i iocess of la w , <18 Ernies 269 (1938). 
The clearest judicial reflection of this natural law lationale is seen in l.ochner v. 
New Yoik, 198 U.S. 45 (1905).

1 2 8  See, e.g., the discussion in H.M. H a k t  & A.M. S a c k s ,  The I . c o a l  

P r o c e s s  386-407 (tent. cd. 1958) of the ease of Noway Plains Co. v. Boston & 
Maine R.R., 1 Gray 263 (Mass. 1854); in general ns to legislatures see, id. at 
714-48.
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tive problem. The result in Brown is similarly within this frame­
work of cooperation; it is certainly not directly 'contrary to” the 
will of the legislature at a time when the legislature is itself pre­
occupied with perfection of the compensation delivery system for 
accidental automobile injuries.

A second point of distinction between judicial activism of 
the 1930’s and tort law activism is their different intellectual ori­
gins.1*0 Substantive due process activism was based largely upon 
an abstract “natural law-natural right” intellectual framework 
which purported to set forth absolute reality to which present 
reality must be made to conform.127 Tort law activism has been 
notably loath to rely upon abstractions. Rather tort law reform 
is modern, practical and policy-oriented. Cases like Brown are 
firmly grounded in practical assessments of the most rational 
means to implement the policies of tort law—to compensate 
the victims of accidents and to spread the risks of loss as broadly 
as possible. Change in tort law has resulted directly from 
changed circumstances, such as the increased incidence and 
availability of liability insurance.

There may be some argument that judicial activism in the 
reform of common law tort precedents is less offensive and 
more appropriate than reform of statutes using activist constitu­
tional law principles. However, statutes certainly can be as irra­
tional, arbitrary, and outdated as common law precedents. To 
deny totally to the judiciary the competency to utilize its consti­
tutional powers of judicial review to strike down obsolete and 
now unjustifiable statutes, solely because enacted by some legis­
lature at another time, from another frame of reference, and in 
pursuit of a different policy goal, is to give statute law a supe­
rior status completely out of t-”ch with the realities of the legis­
lative process.

2. Unreality of the Legislative Model of Traditional 
Anti-Activism
Opponents of judicial activism in general insist that the leg­

islature is the only appropriate governmental body to undertake 
law reform and policy formulation.,2H This argument exagger­
ates the practical ability of a legislature to meet all the needs of a



pluralistic and increasingly complex industrial* society7 That leg7‘* 
islatures themselves are cognizant of the limits of their ability to 
legislate fully is demonstrated by the massive delegations of legis­
lative power to executive and quasi-legislative agencies which 
have been characteristic of the period since 1933. The reform 
of specific rules of tort law is precisely the kind of action which 
legislatures do not ordinarily undertake.120

The anti-activist stance neglects the essentially political na­
ture of legislative activity. A legislature is subjected to compet­
ing interests and acts in response to them.130 A legislature is not 
a body of philosophers selecting the best, most just policies for 
the public welfare. In view of the staggering magnitude of prob­
lems of society, it is unrealistic to expect, much less demand, 
that a legislature take action to alter the somewhat technical 
rules of liability for negligence. There is no articulate pressure 
group to push for such change. The class of injured plaintiffs 
is not constant, organized, and articulate, as it would have to be 
if it is to be fully effective in the political process. Not all the 
important concerns of a growing, pluralistic society are—nor can 
they ever be—fully represented in the legislature. Given the 
complexities of modern life, it is foolish to place the entire bur­
den of lawmaking as well as law-unmaking upon the legislature. 
Therefore, in practical terms, courts are perhaps the only unit of 
government in which certain kinds of reform are possible. The 
California Supreme Court by its judgment in Drown indicates that 
it is in a better position than the legislature to see the need for 
technical changes in tort law. Certainly in the last twenty years 
the court has written a startling number of innovative decisions 
on separate issues of tort law.131 The record indicates that far 
from being in a disadvantaged position vis-ft-vis the legislature in 
collecting data and considering factors necessary to draft changes, 
the courts are actually in a better position than the legislature to 
know what the problem areas are and which arc the most prac­
tical tools to implement change. The California Supreme Court 
is the only body in the state sufficiently involved with the prob­
lems, aware of the trends and needs of tort law, and independent 
of political pressures to undertake this kind of reform.

12,1 A legislature is more likely to respond to the pressure of great dissatis­
faction with the system of accident compensation by sweeping changes in the 
law, such as imposing a no-fault insurance system, than to repeal the automobile 
guest statute. Absent pressure from a vocal interest group, a legislature is 
hampered hy a kind of political nearsightedness which tends to obscure all but 
most looming problems.

'■'to See A.P. B e n t l e y ,  T i i u  P r o c e s s  o f  G o v e r n m e n t  (1956); S. C h a s e ,  

D e m o c r a c y  u n d e r  P r p t s u h p .  (19-15); n. G r o s s ,  T i i e  L e g i s l a t i v e  S t r u g g l e  

(1960). See also Schnttscluieidcr, Pressure Croups versus Political Parties, 
A n n a l s ,  Sept. 1948, at 17.

131 See notes 109-112 & accompanying text supra.
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Thus while Brown ignores traditional doctrines of judicial 
restraint, it is entirely in accord with a-more realistic'model of leg­
islative realities.

I I I .  A  P r o p o s a l  f o r  C a l if o r n ia  S u p r e m e  C o u r t  

I m p l e m e n t a t i o n  o f  C o m p a r a t iv e  N e g l i g e n c e

Brown v. Merlo stands firmly within the movement to re­
form California tort law. The ne*t step in this reform is, in a 
sense, easier than the last. Brown, invalidating a statute, re­
quired a somewhat daring application of equal protection crite­
ria; the judicial implementation of comparative negligence in­
volves only a judicial reevaluation of common law tort prece­
dent,132 a task the court has grown comfortable with in recent 
years.

Contributory negligence, unlike the guest statute, does not 
operate as a per se exclusion from all opportunity to recover for 
negligently inflicted injuries, since a plaintiff is allowed to prove 
that he or she was not contributorily negligent; it does, however, 
operate as a per se exclusion once it is proved. As such, it re­
mains the feature of modern California tort law most inconsistent 
with the underlying thrust of tort reform. As the various re­
straints upon liability and compensation arc eliminated, contribu­
tory negligence stands out in dramatic contrast to the emerging 
consistent goal of the recovery system tc promote compensation 
rather than provide wholesale exclusions therefrom.133 A stand­
ard of comparative negligence is more in keeping with the gen­
eral liability principle of tort law and consistent with the trend of

132 At first glance it appears that California contributory negligence is 
statutory since section 1714 of the Civil Code codifies the common law rule of 
contributory negligence:

Every one is responsible, not only for the result of his willful 
acts, but also for an injury occasioned to nnolher by his want of ordinary 
enre or skill in the management of his property or person, except so 
far as the latter has, willfully or by want o f ordinary care, brought the 
injury upon himself.

C a l .  C t v .  C o d e  §  1 7 1 4  (West 1 9 7 3 )  (emphasis added).
However, there is nothing in the codification langaugc itself which requires that 
contributory negligence act as a complete bar to recovery. Indeed such an 
interpretation is implicitly inconsistent with the language. Tire phrase, “except 
so far as," implies, "but not more than." In other words, a doctrine of compara­
tive negligence is well within a permissible statutory interpretation of section 1714. 
Such an interpretation would understand the "except so far as" phrase to diminish 
tho primary negligence responsibility, but only to the degree that another has 
contributed to his own injury.

Further evidence that section 1714 does not impose contributory negligence 
by statute is evident in the fact that courts were able to completely disregard 
contributory negligence in the formulation of products liability doctrines.

133 See discussion in Hoffman v. Jones, 280 So. 2d 431 (Fla. 1973); Annot., 
32 A.L.R.3d 463, 487-88 (1970).
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reducing per se recovery-exclusions: Numerous commentators
have set forth the objections to contributory negligence on both 
theoretical and practical grounds and the superiority of compar­
ative negligence.134 The defenders of contributory negligence, 
or more precisely the opponents of comparative negligence, have 
not been silent either.130 Therefore, this Comment need not ex­
amine the pros and cons of comparative versus contributory neg­
ligence. It will instead: (1) attempt to delineate the extent to 
which the contributory negligence doctrine violates the principle 
of modem tort law reform and the way in which comparative 
negligence would partially remedy the evil; (2) examine the ar­
guments against judicial implementation of the change;130 and 
(3) indicate to what extent the California Supreme Court in 
Brown v. Merlo has already overcome such objections.

A . Inability oj Contributory Negligence to Serve the 
Goals of Modern Tort Law

The major shortcoming of the doctrine of contributory neg­
ligence from the point of view of the modern rationale of tort 
law reform is that, it places the entire burden of loss on one party. 
Chief Justice Traynor points to the automobile accident situation, 
in particular, as one in drastic need of loss-spreading:

On the highways alone injury and slaughter are not occas­
ional events, but the order of the day, and sooner or later 
there is bound to be more rational distribution of their costs 
than is now possible under the law of negligence. It is ironic 
that in the field of automobile accidents, where the need for

H a r p e r  & J a m e s , supra note 2, § 5  22.1-.3, at 1193-1209, § 22.11, nt 
123G-41; Mole & Wilson, A Study of Comparative Negligence (pts. 1-2), 17 
C O R N E L L  L.Q. 333, 604 (1932); P e c k ,  Comparative Negligence and Automobile 
Liability Insurance, 58 M i c h . L. R e v . 689 (I960); Prosser, Comparative Negli­
gence, 51 M i c i i . L. R e v .  465 (1953); Rosenberg, Comparative Negligence in 
Arkansas: A "Before and A fter'' Sur\'cy, 13 A u k . L. R e v .  89 (1959); Turk, 
Comparative Negligence on the bfarclt (pts. 1-7.), 28 C h t . - K e n t  L. R e v . 189, 304 
(1950).

13(1 Denson, Comparative Negligence— Boon or Bane, 23 I n s . C o u n s e l  J. 
204 (1956); Powell, Contributory Negligence: A Necessary Check on the 
American Jury, 43 A.D.A.J. 1005 (1957).

mo Arguments both for mul against judicial implementation of comparative 
negligence have been made largely in the context of the M aki v. Frelk episode. In 
response to a suggestion by the Illinois Supreme Court that perhaps it was time 
that the rule of .contributory negligence be reconsidered the nppellntc court 
overruled the contributory negligence ban nnd instituted comparative negligence. 
Maki v. Frelk, 85 111. App. 2d 439. 229 N.E.2d 284 (2d Dist. 1967). The 
decision wns overturned upon appeal to the Supreme Court of Illinois. 40 HI. 
2d 193, 239 N.li.2d 445 (1968). For extensive commentary on this case, sec 
Comments on Maki v. Frr’.*.—Comparative v. Contributory Negligence: Should 
the Court or Legislator Decide'!, 21 V a n d . L. Rev. 889 (1968) (containing 
articles hy F. James, Knlvcn, R. Keeton, R. Lcflnr, W. Malone, and J. Wade) 
Hereinafter cited r , Comments on Maki v. Frelk].
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compensating victims regardless of fault is most urgent, we
continue to let fault determine whether or not ther^ shall
be compensation.137

It should be noted that where insurance is common, an increase 
in compensation is also an increase in loss-spreading to the en­
tire class of automobile insurance buyers. Broadening liability
increases the likelihood of people buying insurance in Traynor’s 
view,133 and thus spreads the losses of apparently inevitable ac­
cident casualties. In Brown, as in other tort reform cases, the 
court emphasized insurance as a factor in its decision.130

In theory, contributory negligence bars individuals from re­
covering their losses if they were in any slight degree responsible 
for the injury-causing event. The harsh non-compensatory aspect 
of the rule is mitigated by certain exceptions,140 although the ex­
ceptions do not function to spread the losses since only one party 
pays the whole cost in any event.141 Moreover, as with the ear­
lier exceptions to governmental immunity, landowner immunity, 
and driver immunity (to guests), a pattern of illogical and some­
what fortuitous recovery is spawned by the exceptions to the 
contributory negligence ban and with the uncertainty of its ap­
plication by juries. The resulting unevenness is exacerbated by

187 Traynor, The Ways and Means of Defective Products and Strict Liability. 
32 Tenn. L. Rev. 363, 375-76 (1965).

188 Sec Traynor’s concurrence in Escoln v. Coca Cola Bottling Co., 24 
Cal. 2d 453, 461, 150 P.2d 436, 440 (1944); Traynor, supra note 102, nt 52.

180 Drown cites the present general availability of liability insuran.o (in 
contrast to its unavailability when the guest statute was enacted) as one factor 
contributing lo the present irrationality of the statute. 8 Cnl. 3d at 863-64 n.4, 
868 n.9, 506 P.2d at 217-18 n.4, 221 n.9, 106 Cnl. Rptr. at 393-4 n.4, 397 n.9.

ito Thc recognized exceptions to the contributory negligence ban arc: (1) 
the doctrine of Inst clear chance; (2) the willful, wnnton exception; and (3) the 
violation of certain kinds of statutes designed to protect a given class of plain­
tiffs. See generally P r o s s e r ,  supra note 2, § 66, nt 427-33 (last clenr chance), 
8 34, nt 184-86 (willful wanton exception), 5 68, at 453-54 (violation of stat­
ute). An interesting account of the history of the doctrine of contributory negli­
gence and the exceptions it generated is contained in L. F i u e d m a n ,  A H i s t o r y  or 
A m e r i c a n  Law 409-27 (1973).

444 There is widely accepted doubt that contributory negligence acts ns a 
complete bar ns u pructical matter. Professor Keeton contends that juries tend 
to rent.1: compromise verdicts where there is persuasive evidence of contributory 
negligence— thus there exists nn ad hoc .comparative system. Keeton contends 
thnt "Hardly anyone doubts the prevalence of this doctrinnlly illegitimated 
practice of jurors today." It. K e e t o n ,  supra note 121, nt 503. Lawyers nnd 
judges believe it lo be true. Sec, e.g., Hucg v. Sprague, Warner & Co., 202 Minn. 
425, 430, 281 NAV. 261, 264 (1938); J .  U l m a n ,  A J u o o e  T a k e s  t h e  S t a n d  30- 
34 (1933); P o w e l e ,  supra note 135. Professor Weinstein’s analysis of voluminous 
empirical studies appears to substantiate these impressions, See Weinstein, 
Routine Bifurcation of Jury Negligence Trials: An Example of the Questionable 
Use of Rule Making Power, 14 V a n d .  L. R e v .  831 (1961), Professor Keeton is 
severely critical of tho practice; he described it ns "unpoliccd, irregular, and 
unreasonably discriminatory." Comments on Maki v. Frelk, supra note 136, at 
906, 918 (Comment by R. Keeton).
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casuistic distinctions made by courts encouraging compensation 
through mitigation of the absolute ban of contributory negli­
gence. One example of this kind of distinction is the differential 
standards of proof required to show primary negligence and con­
tributory negligence.1-12 Contributory negligence is increasingly 
difficult to prove; in Beard v. Atchison, Topeka, & Santa Fe 
Railway,143 for example, the court sustained a finding of no con­
tributory negligence where a fourteen year old boy lost his leg 
while trying to jump on a moving train.144

In contrast to lire rule of contributory negligence, it is clear 
that a rule of comparative negligence would be more in accord 
with current policy goals. Comparative negligence permits the 
plaintiff and defendant to spread the cost of the accident be­
tween them and by insurance to all drivers.1411 The incidence of

112 James, Sufficiency o f the Evidence and Jnry-Control Devices Available 
Before Verdict, 47 Va. L. R e v .  218 (1961); 57 Am. Jur. 2d Negligence 55 426- 
55 (1971).

4 Cal. App. 3d 129, 84 Cnl. Rptr. 449 (2d Dist. 1970)
n* Tho California Legislature responded to this decision with a statute, 

Civil Code section 1714.7, which denied recovery to a person injured while 
getting on or off a moving locomotive or railroad car, except where aggravated 
negligence is involved. C a i . .  Civ. C o u e  § 1714,7 (West 1973).

It is interesting to note that the California Legislature has already 
instituted a primitive form of loss spreading where two or more joint tortfeasors 
share responsibility for an accident. Section 875 of the California Code of Civil 
Procedure provides for a right of contribution nmong joint tortfeasors when n 
judgment is rendered against them, nnd one has paid more than his pro rata 
share. C a i . .  C i v .  I’no, C o d e  5 875 (West Supp. 1974). Section 876 provides 
that the share he 'avided equally among the torlfeasors.( hi. Thus while the 
division of loss is not based upon a comparative negligence standard, al least the 
loss is sprcud among those nt fault. In terms of compensation and loss spreading 
even this is preferable to the complete ban of contributory negligence which bars 
any division of loss between tho "joint tortfeasors," plaintiff and defendant.

Such on equal division may turn out in certain cases to be even more 
grossly unfair than contributory negligence is to the plaintiff (in theory). In 
New York, the court of appeals was recently induce.' to abolish equal contribution 
between Joint torlfcnsoix and to substitute a tule of pure comparative contribution 
determined upon the degree of fault of each defendant. In Dole v. Dow Chcm. 
Co., 30 N.Y.2d 143, 282 N.E.2d 288, 331 N.Y.S.2d 382 (1972), the court was 
confronted with giossly dispnrate negligence (active v. passive) and a very large 
judgment. The decision may have indicated a judicial adoption of comparative 
negligence in that state: "Tho fairer rule, we believe, is to distribute the loss in 
proportion to the allocable concurring fault." Id. nt 294, 282 N.H.2d at 292, 
331 N.Y.S. at 386. There is apparently some confusion in New York about 
whether Dole did adopt comparative negligence. See Dixon v. Knickerbocker 
Drivursclf. Inc., 72 Misc. 2d 1025, 341 N.Y.S.2d ISO (Albany City Ct. 1973); 
Sorrentino v. United States, 344 F. Supp. 1308 (E.D. N.Y. 1972), indicating thnt 
the rule is unsettled.

With regurd to the interrelationship between contribution and comparative 
ncgligcnco see Loui v. Oakley, 50 Hawaii 260, 438 P.2d 393 (1968). There the 
Hawaiian Supreme Court discussed the desirability of comparative negligence in 
the contribution situation and suggested: "It mny be time to reconsider the 
applicability of the doctrine of contributory negligence, n judge-made rule, in 
light of the mores of the day. Perhaps it should be judicially replaced hy a com­
parative negligence standard . . . ." Id, nt 265 n.5, 438 P.2d nt 397 n.5. Ap-
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compensation is increased to the extent that previously , uncom­
pensated ’ plaintiffs, guilty of contributory negligence, are no 
longer denied any recovery.

The major disagreement, however, is not over whether 
comparative negligence is superior to contributory negligence in 
terms of policy goals. It is rather a question of how comparative 
negligence should be instituted. Professor R. E. Keeton describes 
the issue:

[T]he question whether a court should change the outmoded 
contributory negligence rule or instead wait for the legisla­
ture of its state to act—is actively disputed. There is little 
doubt that ten years ago a majority of judges and perhaps 
academic commentators as well would have answered that 
this is a task for legislatures. A significant change has oc­
curred in these ten years . . . .  It is becoming an accepted 
principle that courts should take a more active role in re­
forming outmoded tort law than 'they had done before this 
past decade. Although no judicial opinions previous to those 
filed in Maki v. Frelk had brought this new spirit to bear 
upon the contributory negligence rule, this seems a very ap­
propriate area for law reform by judicial decision.1,10
The major rationale for judicial implementation seems to be 

a kind of possessory doctrine.147 The Illinois Appellate Court in 
Maki v. Frelk reasoned: “The doctrine of contributory negli­
gence was created by the Courts, not by tiie legislature. If wc 
have created it, and if it does not meet the needs of present day 
life, then wc arc duty bound to abolish it.’’148 Prior to Maki, 
no court had acted to implement fully comparative negligence.140

B. Objections to Judicial Replacement of 
Contributory Negligence

patently the Hawaiian Legislature acl'i first to introduce comparative negli­
gence. See H a w a i i  R e v .  S t a t .  5 663-3 tSupp, 1973). An excellent discussion 
of the relationship between comparative negligence nnd contribution is in Annot., 
32 A.L.R.Bd 463 (1970).

110 Comments on Maki v. Frelk, supra note 136, at 906, 914-15 (Comment 
by R. Keeton).

w  See generally Annot., 32 A.L.R.3d 463, 5 9 (1970). 
us 85 111. App. 2d at 452, 229 N.E.2d at 291.
110 Florida recently adopted comparative negligence judicially. Sec Hoff­

man v. Jones, 280 So. 2d 431 (Fla. 1973). New York may have done so in 
Dole v. Dow Chemical Co., discussed in note 145 supra.
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made by the legislature rather than by the court."150 The under­
lying idea is bifurcated; it is argued that in a democracy a legisla­
ture, responsible directly to the electorate, is the only proper 
forum for such a decision161 and that a legislature is in a superior 
position to accumulate the necessary data to construct a complex 
policy. The effect of judicial nullification of contributory negli­
gence is merely to create a void; bringing in comparative negli­
gence to fill the void would require detailed policy decisions more 
characteristic of the legislative process than the judicial process. 
A court, it is argued, is ill-equipped to legislate.152

A second objection is that such a change is a gross violation 
of the principle of stare decisis. The supreme court in Maki 
made the point that “[wjhen a rule of law has once been settled, 
contravening no statute or constitutional principle, such rule 
ought to be followed unless it can be shown that serious detri­
ment is thereby likely to arise prejudicial to public interests.”153 
The court continued: "Rules long recognized as the law should 
not be departed from merely because the court is of the opinion 
that it might decide otherwise were the question a new one.”154 

A third objection is raised by Professor Kalvcn.
There is also the fact that the difficulties and weak­

nesses of the common law rule as to contributory negligence 
had been fully disclosed and argued out for generations. 
There was no technological or sociological change that made 
the doctrine now look different than it had in prior years 
. . . .  In brief, nothing was producing any new insight 
about the rule nor was there any new reason for changing 
it thnt had not been fully evident to all those courts which 
for all those years had refused to make the change.155
The foregoing represent the principle objections to a judicial 

implementation of comparative negligence. The purpose below 
is to indicate more fully the scope of these objections ard to dem­
onstrate til at the California Supreme Court has answered many 
of these arguments itself in priot decisions, particularly in Brown.

The California court sees its role as updating tort law in 
accord with present conditions—something it is uniquely quali­
fied to do since rules of tort law are constantly before the court. 
Brown illustrates the court’s commitment to this modernizing

160 40 III. 2d at 196, 239 N.E.2.I at 447.
161 See H. M. H a r t  & A. M. S a c k s ,  Tub L e g a l  P r o c e s s  1413-16 (tent. cd.

1958).
162 See generally, Ul. nt 1425-30; Annot., 32 A.L.IUd 463, 5 10 (1970).
163 40 111. 2d nt 196, 239 N.E.2J al 447.
161 Id. nt 196-97, 239 N.Ii.2d nt 447.
166 Comments on Maki v. Frelk, supra note 136, at 897, 898-99 (Comment 

by Kalvcn).
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role; there the court insisted that the constitutionality of the guest 
^statute’s clarification system “be evaluated in light of contempo­
rary treatment accorded similarly situated individuals,”150 even 
though it acknowledged that when the statute was enacted it 
was consistent with prevailing policies of tort liability157 (and thus 
probably did not create a classification grossly violative of equal 
protection).

1. Comparative Negligence can be Implemented 
only by the Legislature

It seems probable that one aspect of the hesitation of courts 
to implement comparative negligence stems from the fact that no 
court, until recently, had ever done so successfully.158 The 
abortive attempt in Maki, coupled with a good deal of verbal 
hand-wringing upon that occasion by the traditional legal proc­
ess scholars,150 reinforced the reluctance to act. However, the 
Florida Supreme Court in Hoffman v. Jones'™ instituted pure 
comparative negligence101 in order to “join what seems to be 
a trend toward almost universal adoption of comparative negli­
gence.”102 The Hoffman court emphasized the judicial origin of 
thefcrule of contributory negligence and indicated the judiciary

160 Id. (emphasis added).
8 Cal. 3d at 865 n.6, 506 P.2d at 219 n.6, 106 Cal. Rptr. nt 395 n.6. 

ii»8 Sec recent cases cited note 145 supra. Georgia has a modified form of ' 
comparative negligence which came about through broad judicial interpretation 
of u statute on its face applicable to negligence suits against railroads, a feat 
Dean Prosser termed a "rather remarkable tour dc force of construction . . . ." 
P r o s s u r ,  supra note 2, §  67, nt 436. See Goodrich, Origin of die Georgia Rule 
of Comparative Negligence and Apportionment o f Damages, 1940 Ga. B a r .  

A.J. 174; Wynne v. Southern Bell Tel. & Tel. Co.. 159 Ga. 623, 126 S.E. 388 
(1925); Moore v. Sears, Roebuck & Co., 48 Ga. App. 185, 172 S.E. 6S0 (1934). 
The Georgia adoption was unique and docs not offer precedent to other states 
without similnr statutes.

The California Supreme Cpurt is apparently now considering whether to 
adopt comparative negligence in the case of Nga Li v. Yellow Cab Co., (L.A.
2 Civ. 41888) which the court accepted for hearing nftcr the Court of Appeal 
affirmed n verdict for defendant. Accepted for hearing March 18, 1974 (112 
Cal. Rptr. No. 5, at I). An opinion is expected early in the fall.

160 See, e.g., Comments on Maki v. Frelk, supra note 136, nt 897 & 918 
(Comments by Kalvcn & Lcflnr). 

mo 280 So. 2d 431 (Fla. 1973).
101 Under a pure comparative negligence system a plaintiff's recovery is 

reduced by the degree of his negligence. Thus if the plaintiff is found to bo 
20 percent negligent, he will receive 80 percent of his damages. A plaintiff may 
recover in a pure system even if lie is more negligent than the defendant. The 
court in Hoffman stated the policy; "The liability of the defendant . . . should 
not depend upon what damages he suffered, but upon what damages he caused." 
280 So. 2d at 439. Modified comparative negligence diminishes the plaintiff's re­
covery in the same way, except that a plaintiff may only recover where he is less 
negligent than the defendant.

•ô  280 So. 2d at 438.
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enjoys “broad discretion” to change the common law so as to 
take “into account the changes in our social and economic cus­
toms and present day conceptions of right and justice.”103 Com­
parative negligence was held to be superior to contributory negli­
gence both in its correlation with contemporary assessments of 
fairness,104 and as a more equitable means of “determining liabil­
ity and a more socially desirable method of loss distribution.”105 
Indeed, the superiority of comparative negligence was held to be 
so overwhelming that the court indicated it “would be shirking 
[its] duty if [it] did not adopt the better doctrine.”100

The Hoffman court acted in the finest tradition of the com­
mon law. Recognizing the need for a response to the “pressing 
social problems” of automobile accidents, the opinion evidenced 
a spirit of cooperation with the legislature in responding to the 
problem:

Our society must be concerned with accident prevention and 
compensation of victims of accidents. The Legislature of 
Florida has made great progress in legislation geared for ac­
cident prevention. The prevention of accidents, of course, 
is much more satisfying than the compensation of victims, 
but we must recognize the problem of determining a method 
of securing just and adequate compensation of accident vic­
tims who have a good cause of action.107
Judicial implementation of comparative negligence would 

not be irrevocable. Once a decision is made the legislature may 
step in to make policy adjustments or even completely reinstate 
contributory negligence. Professor R. E. Keeton maintains that 
one of the main functions of the overruling judicial decision may 
be to overcome “legislative inertia, a potent force that otherwise 
would have delayed or defeated attempts at reform.”108 He further 
sees in such an interchange (an overruling decision followed by leg­
islative modification) the possibility that “decisional and statu­
tory creativity” ' will serve “in combination to bring about reform 
that neither alone would have been likely to achieve.”100

Some commentators purport to find significance in the fact 
that few legislatures have acted to implement comparative ncgli-

nis Id. at 435.
Id. nt 437.

•"5 Id.
>'"> Id. at 438.
107 Id. nt 436. The court indicated Florida had just missed adopting 

comparative negligence judicially in 1943 by the veto of the Governor: “One 
man thus prevented this State from now operating under a much more equitable 
system of recovery for negligent personal injuries and property damage." Id. 
at 438.

mo Keeton, supra note i21, nt 475.
>"» Id.
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gence—despite the existence of r. idels of comparative negli­
gence in the United States for nearly seventy years.170 This fail­
ure only reflects the political nature of the legislative process and 
the relatively unpolitical nature of the contributory-comparative 
controversy.171 It says little about the merits of, or degree of 
support for, comparative negligence in judicial and scholarly cir­
cles; nor does it indicate the extent to which comparative negli­
gence accords with common expectations of justice. In Brown 
the supreme court demonstrated its unwillingness to defer to the 
legislature’s judgment in passing a law; why then should it defer 
to tbe legislature in not changing a law?

A more serious argument against judicial implementation 
results from the effect of a judicial repudiation of contributory 
negligence. If contributory negligence is eliminated, something 
must replace it. Earlier judicial changes in tort Jaw for the most 
part involved a simple change from negative to affirmative. In 
the case of government immunity, for example, “no, you cannot 
recover for negligence” simply became “yes, you can recover.” 
As Robert Lcflar noted, “The change in the law was complete 
within itself.”172 In contrast, judicial promulgation of compara­
tive negligence, lie argues, would be “baldly incomplete.”173 Lef- 
lar sets out eleven complex policy decisions necessary to create a 
full comparative negligence system.17'1 His conclusion is that “a

170 \  comprehensive workmen's compensation plan based upon comparative 
negligence was instituted by the Federal Employer's Liability Act in 1 9 0 8 .  4 5  

U.S.C. § 5 3  ( 1 9 6 4 ) .

i7t Comparative negligence legislation perhaps may be described by Pro­
fessor Leach’s phrase, “politically sexless legislation.” Leach, Perpetuities: The 
Nutshell Revisited, 7 8  U a u v .  I . .  R e v .  9 7 3 ,  9 8 9  ( 1 9 6 5 ) .

172 Comments on Maki v. Frelk, supra note 136, at 921, 929 (Comment 
by Lcflar).

no id. nt 920.
174 Lcflar’s policy decisions arc:
(1) Should injured persons recover only in cases in which their 
negligence is less than that of the other party . . .  or in every case in 
which the negligences can be apportioned.................
(2) Should the comparison of negligences be in terms of percentages 
. . .  or in terms of "slight" and "pross" . . . .
( 3 )  If the comparison is to be in terms of percentages, should they be 
percentages of causal responsibility for the injury, or percentages of 
fault (relative badness)?
( 4 )  If both parties be injured, should each be allowed to recover 
fiom the other, with a setoff? Or, recognizing that recoveries really arc 
from insurance companies, should each injured party be entitled to his 
full comparative recovery from the other's insurer, without setoff, on the 
theory thnt a liability policy covers actual liabilities regardless of separ­
able rights in others?
( 5 )  What nbout the multi-defendant case . . . .  Mnv the plaintiff re­
cover from any, all, or which of the others?
(6) If comparative negligence . . .  is establishes, do not logic and 
equal fairness require that n rule of contribution between joint tort­
feasors be established at the same time. . . .
( 7 )  If comparative negligence is put into effect, should the last clear
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comprehensive statute is [needed], with sections and subsec­
tions carefully worked out in advance by a legislative drafting 
committee aided by an advisory commission.”175 The argument 
centers around the relative incapacity of courts to create complex 
rules tantamount to legislation. A court, it is argued, cannot in­
vestigate, assemble data, and sift varying policy alternatives—all 
of which is necessary in order to “legislate.” The minute preci­
sion of Roe »> Wade170 a year ago, setting out a complex struc­
ture for al -iws, demonstrates the contrary. The Court in
Roe was able to formulate standards matched to contemporary 
medical realities; such an exemplar of judicial law making dimin­
ishes the force of the argument of incapacity.

Specifically, with respect to the implementation of compar­
ative negligence, there is no necessity that all the policy deci­
sions listed by Lcflar be decided at once. Indeed, it should be 
noted that typical comparative negligence statutes fail to answer 
more than four or five of the “relevant questions.”177 Usually 
the remaining decisions arc made by judicial interpretations or by 
subsequent legislation. The IJoffman court, for example, desig­
nated the adoption of pure comparative negligence,178 indicated 
the degree to which the application of the new rule would be ret­
roactive,170 and authorized trial courts to impose special verdict 
procedures.180 The court declined to answer other issues, dc-

' V.v* 5

chance doctrine . . .  lie abandoned, . . .
(8) Should the rule . . . allowing full recovery for wilful and wanton 
misconduct despite the injured person's contributory negligence be 
retained. . . .
(9) What about assumption of the risk? Should that defense be 
regarded as something completely embodied in contributory negli­
gence? . , .
(10) Should special verdicts or nnswers to interrogatories be required 
to set out the total value of injury suffered and the specific percentages 
of negligence charged to each party, so that a court can doublccheck 
the jury's damage calculations. . . .
(11) If the state has a host-gucst statute, docs the comparative negli­
gence system supersede it.

Id. nt 920-21 (footnotes omitted). 
id. nl 921. 

no 4jo U.S. l l j  (1973).
i"7 The Wisconsin comparative negligence statute reads:

Contributory negligence shall not bar recovery in an nction by 
any person or his legal representative to recover damages for negligence 
resulting in death or in injury to person or property, if such negligence 
was not as great as the negligence of the person against whom recovery 
is sought, but any damages allowed shall be diminished in the proportion 
to the amount of negligence attributable to the person recovering.

W t s .  S t a t .  § 331.0*15 (1958). See also the s t a t u t e s  collected in Gregory & 
K a i a t . n ,  C a s e s  a n u  M a t e r i a l s  o n  Torts 250-5*1 (2d cd. 1969).

17B 280 So. 2d at 438. 
no Id. nt 440.
i-o Id. at 439. The form of the authorization was as a suggestion: "[Tjhc 

trial couit is authorized to require special verdicts to be returned by the jury and 
to enter such judgment or judgments as may truly reflect the intent of the jury as
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- scribing them as “unripe.”181 - crJ i r ‘
In short, there is no reason a common law, case-by-case 

structure cannot accomplish the desired completeness. Certainly 
one relevant question, the choice between pure and modified 
comparative negligence, must be answered at the outset. But 
whatever the judicial decision (especially if made as a prospec­
tive ruling), the legislature will be able to act to recapture the 
policy-making initiative by choosing its own alternative. In some 
jurisdictions, legislatures have reacted in just this way after a judi­
cial abrogation of governmental immunity.182

The California Supreme Court has shown itself eminently 
able to deal with complex problems in tort law and has consist­
ently maintained that courts are able to make subtle and nec­
essary determinations, so that the wholesale elimination of com­
plicated questions from judicial contemplation is unnecessary. 
Particularly in the line of cases eroding and finally ending inter- 
familial immunities, the court insisted that the judiciary is able to 
deal with the risks of collusion and yet avoid a complete ban on 
the cause of action.183 Similarly .he Brown court, quoting Em­
ery, conceded:

The courts may anil should take cognizance of fraud and.col­
lusion when found to exist in a particular case. However, 
the fact that there may be greater opportunity for fraud or 
collusion in one class of cases than another does not warrant 
courts of law in closing the door to all cases of that class.
Courts must depend upon the efficacy of the judicial proc­
esses to ferret out the meritorious from the fraudulent in par­
ticular cases.184

The Hoffman court expressed its confidence in the ability of trial 
courts to deal with any problems raised by comparative ncgli-

cxprcsscd in any verdict or verdicts which may lie returned." Id. at 4-10. In 
gencrnl the approach of tho Hof f  man comt was to grant the trinl court judges 
“broad discretion iu adopting such procedure as may accomplish the objectives 
and purposes expressed in this opinion." Id. at 440.

Id. at 439.
,M Illinois, Molitor v. Kaneland Community Unit. Dist. No, 302, 18 III.

2d II, 163 N.r..2d 89 (1959), cert, denied, 362 U.S. 968 (1960) overruled a 
precedent recognizing governmental immunity. The legislature passed a scries of 
statutes rcinstiiuting immunity for some institutions nnd partly restoring the 
immunities of school districts and nonprofit private schools. Ii.l. Rev. Stat. cli.
122, § 825 (1959). See Comment, Governmental Immunity in Illinois:: The 
Molitor Decision and the Legislative Reaction, 54 Mw. U.L, Ruv, 588 (1959).

,R;t See the cases abolishing interfamilial Immunities discussed in notes 
79-80 & 103-06 supra. See nlso Dillon v. Legg, 68 Cal. 2d 728, 441 !\2d 912,
69 Cal. Rptr. 72 (1968): ‘'[T]he possibility that fraudulent assertions mny prompt 
recovery in isolated cnscs docs not justify a wholesale rejection of the entire 
clnss of claims In which that potentiality arises." Id. al 735, 441 l\2d at 917, 69 
Cat. Rptr. nt 77.

8 Cnl. 3d at 874, 506 l’.2d nt 225, 106 Cat. Rptr. nt 401.
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•'* gence.185 -Certainly, the assessment of degrees of fault in a com- '  1" *
parative negligence system is within the competency of the trial 
courts; comparative negligence entails no more complexity for 
juries than the severability of damages caused by multiple, se­
quential tortfeasors.

Compared to the state legislature, the California Supreme 
Court is in the better position to implement comparative negli­
gence.180 Meeting the problems of tort law on a Continuing 
basis, the court is in a position to continually observe the inequi­
ties and hypocrisies of the contributory negligence system and can 
best appreciate comparative negligence from a policy point of 
view. Whatever the legislature “should” do, there are serious 
limits to what it will do. In some ways the contributory negli­
gence situation is similar to the chaos of governmental immunity 
law prior to Muskopf.187 There the legislature was incapable of 
dealing with the intricacies of the problem, largely because it 
was unable to perceive the extent of the morass. Legislative ef­
forts to ameliorate the situation (prompted by outside pressure 
from interested groups)188 were directed to isolated areas of the 
problem and only contributed to the overall inequities. Only 
the court could act to clear the muddle because only the judiciary 
had a perception of the whole field. Contributory negligence 
has not generated the same complex of inconsistent applications; « 
nonetheless the legislature is similarly incapacitated. The legisla­
ture will not deal with a problem it docs not sec, and contribu­
tory negligence is not highly visible in the political landscape de­
spite the regular introduction of bills to implement comparative *
negligence. The supreme court has the capacity to act, and the 
judiciary as a whole is capable of dealing with the complexities 
raised by comparative negligence. Considering the realpolitik, 
the court should act, if only because the alternative is stagnation.

1974] J U D I C I A L  A C T I V I S M  1605

188 280 So. 2d nt 439-40.
180 Sec the discussion note 132 supra.
187 Sec discussion in ivluskopf v. Corning Hospital Dist., 55 Cnl. 2d 211, 

216-19, 359 P.2d 457, 460-61, 11 Cnl. Kptr. 89, 92-93 (1969), of the intricate 
system of statutory exception to government immunity embracing, e.g., the 
dangerous or defective condition of public property ( C a l .  G o v ’t  C o d e  5 53051 
(West 1964)); damage by mobs or riots ( C a l .  G o v ' t  Conn 5 50140 (West 
1964)); nnd liability of school districts ( C a l .  Educ. Conn 5 903 (West 1964)). 
Tho piecemeal approach of the legislature to the problems created by government 
immunity indicated that the full extent of the problem was not manifest, especially 
since the legislature also had enacted statutes which expressly permitted the state 
to "sue or be sued." C a l .  G o v ’t  C o d u  8 641 (West 1964); C a l .  H e a l t h  &  

S a i e t v  C o d e s  32121 (h) (West 1964).
lss See Annot., 60 A.L.R.2d 1198 (1958), For a critical comment on 

M uskopf which clings tenaciously to the argument that the legislature alone can 
undertake such reform, see Van Alstyne, Governmental Tort Liability: Judicial 
Lawmaking in a Statutory Milieu, 15 S t a n .  L. Rev. 163 (1963).
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Violation of stare decisis csnrria’lv
Unquestionably contributory negligence has been the rule of 

law in common law courts for more than 160 years.189 The ar­
gument is that the important functions of stare decisis (continu­
ity, predictability, and reliance) are too important for courts to act 
impulsively to change such a fundamental rule of law. Chief 
Justice Traynor’s own reservations against judicial implementa­
tion cf comparative negligence centered upon the reliance of in­
surance carriers upon contributory negligence.190

In the last twenty years the California Supreme Court has 
often found that the need for flexibility and change in tort law 
outweighed the recognized values of stability and predictability,

180 According to Dean Prosser, although courts almost from the beginning 
have displayed an uneasy consciousness that something is wrong with the doc­
trine of contributory negligence, they have been slow to move. See P r o s s e r ,  

supra note 3, at 469. The United States Supreme Court expressed its dissatisfac­
tion, calling contributory negligence a “discredited doctrine which automatically 
destroys all claims of the injured persons who have contributed to their injuries 
in any degree however slight." Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, 409 
(1953).

Judicial dissatisfaction with the doctrine of contributory negligence in Cali­
fornia is manifest in one of. the lasf'cases to interpret the guest stututc prior to 
Brown. Williams v. Carr, 68 Cal. 2d 579, 440. P.2d 505, 68 Cal. Rptr. 305 
(1968), in considering whether to apply contributory negligence in the guest 
statute context, expressed more dissatisfaction with contributory negligence than 
with the guest statute.

Further evidence of judicial unhappiness with the rule of contributory 
negligence is demonstrated by the eagerness with which several lower courts in 
New York have been willing to believe that tho ruling in Dole v. Dow 
Chemical Co., 30 N.Y.2d 143, 331 N.Y.S.2d 382, 282 N.E.2d 288 (1972), 
which instituted comparative contribution between joint tortfeasors, signalled the 
ndoption of a general standard of comparative negligence. Sec Dixon v. 
Knickerbocker Drivurself, Inc., 72 Misc. 2d 1025, 341 N.Y.S.2d 150 (Albany 
City Ct. 1973). See also Sorrcntino v. United States, 344 F. Supp. 1308 
(E.D. N.Y. 1972), indicating thnt the rule in New York is unsettled but 
concluding in the light of Dole: “[A] view of contributory negligence which 
makes it an absolute bar to a plaintiff's recovery cannot survive." Id. at 1310. 
But sec Kelly v. I.ong Island Lighting Co., 31 N.Y.2d 25, 334 N.Y.S.2d 851, 
286 N.E.2d 241 (1972) where the court reiterated that Dole applied only to 
contribution among joint tortfeasors.

The question of whether contributory negligence should be replaced with the 
principle of comparative negligence which a Florida l>istrict Court of Appcul 
certified to the Florida Supreme Couit indicates pressure from tiie lower courts 
for change because ordinarily only questions of law which are unsettled arc 
certified to a higher court by a lower court. Certainly the rule with respect lo 
contributory negligence in Florida wns settled.

State legislatures arc acting with increasing frequency to institute comparative 
negligence. Since 1 9 6 9 ,  six additional states have adopted some form of com­
parative negligence, bringing to 1 4  the total number of states in which contributory 
negligence as a complete bar to recovery has been abolished. See C o m p a r a t i v e  

N e g l i g e n c e  M a n u a l  5 3  ( 1 9 7 3 ) .

ino Traynor, Statutes Revolving in Common Law Orbits, 17 C a t i i .  U n i v .  

L . R e v . 4 0 1 ,  4 1 4 - 1 5  ( 1 9 6 8 ) .
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especially when the latter required the repetition of old mis­
takes. Certainly no more abrupt changes have been undertaken 
than in the abrogation of government immunity in Muskopf or 
in the sweeping elimination by Rowland jf century-old distinc­
tions delineating the varying liabilities of landowners. Both cases 
illustrate the observation of Professor Keeton that outdated doc­
trines have inbred tendencies to generate causistie distinctions 
which, coupled with a lack of candidness of courts in setting out 
their reasoning, may be far more dangerous to a system of law 
than open change.101

Certainly Brown and the cases upon which it relies have 
done more violence to the principle of stare decisis and reliance 
by insurance carriers than would a substitution of comparative 
for contributory negligence, insurance carriers were able to rely 
on the guest statute to remove the issue of simple negligence 
from the jury, requiring the plaintiff to prove aggravated negli­
gence or intoxication. Moreover, judges could be expected to 
intervene frequently to disallow a claim of aggravated negligence 
as a matter of law. In the case of familial immunities as well 
there was no question for a possibly sympathetic jury to decide. 
Insurance carriers have been unable to rely similarly upon con- 

# tributory negligence as a complete bar. In contrast to earlier 
times,102 contributory negligence is no longer a reliable means of 
securing summary judgment or a directed verdict for the defend­
ant. Contributory negligence which as a matter of law de­
prives a plaintiff of his cause of action, is largely a thing of the 
past.103 In California the generally recognized standard is that 
contributory negligence is not established as a matter of law un­
less the only reasonable hypothesis is that such negligence ex­
ists, or unless reasonable men could have drawn only that conclu­
sion.104 In this modern context, where contributor)’ negligence

1974] J U D I C I A L  A C T I V I S M  1607

181 Comments on Maki v. Frelk, supra rote 136, at 914 (Comment by R. 
Keeton).

ma professor Malone demonstrates that judges used contributory negligence 
ns a brake upon the looseness of juries in the nineteenth century. See Malone, 
The Formative Era o f Contributory Negligence, 41 111. L. Rt.v. 151 (1946), 

ion Professor Keeton emphasized the point: "Many cases arc allowed to go 
to a jury today on evidence that twenty-five years ago would have been held 
insufficient to warrant reasoned inferences that the defendant wns negligent and 
that the plaintiff wns not." Keeton, supra note 121, at 503. Apparently the 
Arizona Constitution requires dial the issue of contributory negligence he a jury 
question. Ilcimkc v. Munoz, 106 Ariz. 26, 470 P.2d 107 (1970). Keeton also 
observed a trend of “less judicial supervision of verdicts." Keeton, supra note 
121, at 503.

JOi Schmitt v. Henderson, 1 Cal. 3d 460, 462 P.2d 30, 82 Cal. Rptr. 502 
(1969); Kuhlmnnn v. Pascal & Ludw.b, 5 Cal. App. 3d 144, 85 Cal. Rptr. 199 (2d 
IJist. 1970); Markewych v. Allshules, 255 Cnl. App. 2d 642, 63 Cal. Rptr. 335 
(2d Dist. 1967).
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j»i.- MiKiuun. js^alraost always a-jury question, the argument of insurer reliance-it»- —y 
makes more noise than sense.

Critics of judicial implementation emphasize phrases like 
“drastic change,” but studies of the actual impact of comparative 
negligence found it to be much less dramatic than either its ad­
vocates or critics maintained.105 Professor Peck, basing his con­
clusions on an exhaustive analysis of homogeneously matched 
states with and without comparative negligence, concluded that 
a shift to comparative negligence would have little, if any effect 
on liability insurance rates.100 Professor Rosenberg’s study of 
the effect of introducing comparative negligence in Arkansas 
found that lawyers evaluated their cases differently and that 
plaintiffs won a higher percentage of verdicts under the compar­
ative system but that the individual recoveries were not larger.107

Thus, it is apparent the argument that stare decisis should 
bar judicial implementation does not withstand close analysis. 
Contributory negligence has not been a reliable force in halting 
recovery, even if such a policy goal could be justified.

3. No New Reasons to Make the Change.

The argument that 'there- -are no new developments which 
make contributory negligence more inadequate today than it has 
been in the past is a rclativistic argument which fails to recognize 
the cumulative effect of a series of gradual changes. Indeed, the 
evolution from the nineteenth century of proof of fault to the 
twentieth century value of injury compensation is truly remark­
able. The Ho!fm an court referred to this as a change from fa­
voring industry over the individual to favoring the individual over 
industry.100 The development has been gradual although the last 
twenty years have seen a good deal of acceleration. As the 
peripheral doctrines of tort law are changed to correspond with 
the compensatory-loss spreading impulse, other doctrines, once 
only slightly dissatisfactory, appear more invidious in comparison.
Brown provides an apt illustration of this phenomenon. One 
source of the inequity of the guest statute derived from the elim­
ination of barriers to recovery by other categories of guests. Thus 
the guest statute, once only somewhat unfair and disparate, by 
1973 appeared to be grossly inequitable.

105 Gregory, Loss L 'slribtttlon l>y Comparative Negligence, 21 M i n n .  L. Rr.v.
1 (1936); Peck, Comparative Negligence anti Automobile Liability Insurance, 58 
Mich. L. Rr.v, 689 (I960); Rosenberg, supra note 134.

l e u  peek, supra note 1 9 5 .

1£>1 Rosenberg, supra note 134.
1U 3 280 So. 2d at 437, citing I n s t i t u t u  or J u d i c i a l  A d m i n i s t r a t i o n ,  Com- 

P A n v n V B  N E O L t c i i N c i i  2  (Supp. 1954).
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• "The steady advance :':6f automobile statistics measuring the 
carnage wrought by the automobile and the steadily advancing 
cost of accidents eventually generates political forces upon the 
legislature that demand major change.100 Political pressures, 
however, do not cause technical changes in tort law. Rather, 
sue;: pressures are manifested in statutes imposing strict stand­
ards for safety apparatus and serious consideration of alternatives 
to the entire liability system. By default, if nothing else, reform 
in tort law is largely the province of the courts. In a spirit of 
cooperation with the legislature, reflecting the concerns of the era, 
the courts should continue to alter the substance of negligence 
law to bring it into the twentieth century.

The California Supreme Court has clearly concluded that 
overall developments warrant a thoroughgoing reform of tort law. 
Certainly no abrupt technological or social revolution was re­
sponsible for the rapid development of products liability. The 
dangers of defectively manufactured products arc surely not 
greater today than in a period totally without government regu­
lation and with only minimal protection from mass media dis­
closures. In fact, except for the vitality concept in prenatal in­
juries and wrongful death plus perhaps a greater sophistication 
in the concept of mental suffering,200 none of the existing 
changes in tort law rests upon a fundamental change in technol­
ogy or social values. California has never ’•equired such a stand­
ard before taking action. Dramatic change, it may be argued, 
is not even the kind of change to which courts ordinarily react; 
legislatures react to dramatic change. Courts ultimately react to 
top-heavy, over-distinguished, out-of-date precedents, with which 
the field of contributory negligence is certainly littered.

It* tw'-

IV. C o n c l u s io n

The decision in Brown v. Meflo, utilizing activist jtools of 
constitutional law in the service of substantive reform of tort 
law, gives evidence of the strength of the reform impulse in the 
California Supreme Court. The reforms already completed in the 
pursuit of greater compensation and loss-spreading suggest the

n>° A similar political force wns generated by the excessively high injury 
mtc nmong railroad workers at the turn of the century. In 1892, for example, 
2,660 employees were killed nnd 26,140 injured. The first result of pressure was 
u comprehensive safety statute, the Railway Safety Act of 1893, ch. 196, 8 1 ct 
scq., 27 Stat. 531. The eventual result was the workman’s compensation system 
ns a  complete alternative to the tort law system. Sre G .  C a m p b e l l , I n d u s t r i a l  

A c c i d e n t s  a n d  T i i u i r  C o m p e n s a t i o n  (1911). A s  to the problem on the rail­
roads, sec the discussion in Johnson v. Southern Pac. Co., 196 U.S. 1 (1904). 

soo Dillon v. Lcgg, 68 Cnl. 2d 728, 441 P.2d 912, 69 Cnl. Rptr. 72 (1968).
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appropriateness .of further modification of common law barriers 
to recovery,-01 the most inequitable of which is the contributory 
negligence rule. The court should act, therefore, to substitute a 
rule of comparative negligence more in line with contemporary 
policy objectives.

• - j . . r ;

D ia n  D ic k s o n  O g il v ie

201 If th legislature adopts a comprehensive no-fault insurance plan, the 
need for this action will be diminished. However, if, as seems more likely, the 
plan is modest (e.g., with a $2,000 threshold) the implementation of comparative 
negligence will remain desirable as a more symmetrical adjunct to the plan than 
contributory ncgb'gence. In fact the most nearly successful California proposal for 
a no-fault insurance (the Fenton-Song Motor Vehicle Reparations Act, A.B. 801) 
also provided for the amendment of section 1714 of the Civil Code to abolish 
contributory negligence for automobile accidents. The bill would have instituted 
instead modifieu comparative negligence. A.B. 801 passed the Assembly June 14, 
1973. As of June 5, 1974 the bill remained stuck in the Committee on the Judi­
ciary in the Senate.
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I n t r o d u c t io n

At the present time, throughout most of the country1 and in 
Alaska,2 an action fo- the recovery of damages resulting from an 
injury to person or property is completely barred if the injured 
party was in any degree causally neglige.it. This strict rule of law, 
known as the doctrine of contributory negligence,3 is applicable 
even to situations in which the injured party is only slightly negligent 
while the party inflicting the injury is seriously at fault.'4 The result 
is a tort system which places the entire financial burden of an 
accident upon the less blameworthy of two persons who are both 
negligent, permitting the more negligent tortfeasor to escape all 
responsibility and virtually allowing him to profit from his wrong.

General adherence to the principle of contributory negligence 
is particularly surprising in view of the amount of criticism the 
doctrine has engendered. For many years, legal scholars have 
advocated its abrogation.0 Members of the judiciary, charged with 
the duty of administering the rule, have likewise expressed serious 
concern over the inherent inequities embodied in this aspect of

1 See notes 26-29 (c accompanying text infra.
2 Sec,’e.g., Roach v. Benson, 503 T.2d 1392 (Alaska 1972). Although the Alnskff 

Supreme Court refused to apply the contributory negligence rule lo the fncts of the 
Roach case, the decision made no mention of any alternative to this all-or-nothing 
approach. The rule that a negligent plaintiff must be denied nny recovery is the 
applicable principle in Alaska today.

3 The doctrine of contributory negligence lias a common law history dating back
to the English case of Butterfield v. Forrester, 103 Eng. Rep. 926 (K.Ii. 1809). In thnt , 
case the plaintiff .was injured when he rode his horse-into, a pole which the defendent 
had negligently left protruding across a public highway.‘The court denied recovery, 
asserting that “(Al party is not to cast himself upon an obstruction which has been 
made by fault of another, nnd avail himself of it, if lie does not himself use common 
and ordinary caution to be in the right." Id. at 92V.

4 See, e.g., Seaboard Coast Line K.U. v. Owen Steel Co., 3<t8 P. Supp. 1363 
(D.C.S.C. 1972); cf. Odgen v. State, 39S l*.2d 371 (Alaska 1964), in which the 
plaintiff slipped on a bank ot ice which had been allowed to ncrumulatc in front of 
tho main entrance to Fairbanks international Airport. The court found that die 
plaintiff find failed to exercise reasonable care for his own safely nnd thus contribu­
tory negligence barred his recovery. While the defendent may have been more 
seriously negligent in permitting the icy condition to exist, the contributory negligence 
rule allowed the court to ignore this possibility.

B See, e.g., Press, Comparative Negligence: I.e.l us liar ken to the Call of Progress,
43 A.B.A.J. 127 (19S7); G h ia r d i  b Hogan, Comparative Negtigence—The Wisconsin 
Rule anil Procedure, 18 D e f e n s e  L.J. 537 (1969); H a u g h ,  Comparative Negligence:
A Reform Long Overdue, 49 Oat:. L. Rev. 38 (1969); Heft & Ilcft, The Two-Layer 
Cake: No Fault and Comparative Negligence, 58 A.B.A.J. 933 (1972); Maloney, 
From Contributory to Comparative Negligence: A Needed Law Reform, 11 U. Fea.
L. R e v .  135 (1958); Prosser, Comparative Negligence, 51 Mich. L. R e v .  465 (1953); 
Turk, Comparative Negligence on the March, 28 Chi.-Kknt L. R e v .  189 (1950).
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tort law.0 Since its first application in America in 1824,7 contributory 
negligence has been variously depicted in judicial opinions8 as “un­
just and inequitable/.’0 “harsh,”10 and “highly unrealistic.”11 Never­
theless, despite the intensity of the attack, this common law rule 
remains a settled principle of law in most jurisdictions.12

Efforts to ameliorate the severe impact that contributory negli­
gence has had on our tort system have intensified in recent years. 
The trend has been to replace the all-or-nothing approach with a 
more flexible system of “comparative negligence.”13 Nineteen states 
have recognized this need for change and have adopted comparative 
negligence rules applicable to all negligence cases.1'1 It appears that 
similar forces are at work in Alaska, but thus far legislative inertia 
has served to perpetuate one of the most problematic doctrines in 
the common law.15 The purpose of this Comment is to compare the

104 UCLA—ALASKA LAW  REVIEW  [Vol. 3:103

oppprtunity for. 
other siates and 
tory negligence 
parative neglige 
Legislature 1"

J
I .  Cc

A. Definition
Contributo 

Court as condt 
standard to wl 
which is a legal 
of the defenda 
six rationales m 
rule has a deter 
gent plaintiff o 
act; (3) that t 
cause which a< 
and the ensuing 
dictates that t 
parties are at f 
check on plain 
may derive 
overcome this

The first 
cations 
argument, it 
an accident 
poraneous 

t gests that the 
bearing the res 
that of the dc

permit rccovc 
in proportion 
ns tiie dortrii 
seven states, 
degree of ju 
doctrine.

The liill wns nmci 
died in committee 

Two more lii 
only to meet a : 
introduced Senate 
tiie Judiciary Cot 
lie subject to furtl 

to Bertram v 
found i n  R e s t a t e

0 See, e.g., Hnog v. Sprague. Warner & Co., 202 Minn. 425, 281 N.W. 261 (1938), 
in which the court reluctantly denied the injured plaintiff any recovery whatsoever. 
"No one cam appreciate more than we the hardship of depriving plaintiff of his ver­
dict and of all right to collect damages from defendant . . . ." Id. nt 427, 281 N.W. at 
263.

7 Smith v. Smith, 19 Mass. (2 Pick.) 621 (1824).
8 It should be noted that the expressions of judicial dissatisfaction referred to 

herein are taken from majority opinions. Despite a general recognition that the rule 
is unfair, the courts apparently feel compelled to follow it. This result is due mainly
to the operation of the principle of stare decisis, but it may also stem from an un-
willingnnss to tackle such a complex problem which might more easily be left to the 
legislature. See notes 83-88 &• accompanying text infra.

o Louisville & N.K.R. v. Yniestra, 21 Fla. 700, 737 M8S6).
Sun Oil Co. v. Scamon, 349 Mich, 387, 390, 84 NAV.2d 840, 843 (1957).

Ji Frummer v. Iiilton Hotels Intl., Inc., 60 Misc. 2d 840, 847, 304 N.Y.S.2d 335,
342 (Sup. Ct, 1969).

12 Oddly enough, the United States is "virtually the last stronghold oi contribu­
tory negligence," the ductrinc ns a complete defense having disappeared from the law 
in continental Europe, New Zealand, Western Australia, and the Canadian Provinces. 
There i3 also evidence of apportionment of damages in China, Japan, Russia, Poland 
nnd the Philippines. Even in England, where the rule was born, It has since been 
rejected by the English Reform Act of 1945. Annot., 32 A.I,.R.3d 463, 469 (1970). 
See also Heft & Heft, Comparative Negligence: > Wisconsin's Answer, 55 A.B.A.J. 127 
(1969).

13 See note 36 ,1 accompanying text infra.
11 A r k .  S t a t .  A n .v . §§ 27-1730.12 (1962); Coi.o. R e v .  S t a t . § 41-2-14 (1971); 

G a .  Co-.r. A n n . &§ 105-603 (1968), 94-703 (1972); H a w a i i  R e v . S t a t .  § 663-31 
(Supp. 1972); I d a h o  C o d e  §§ 6-801 to -806 (Supp. 1973); M e . R e v .  S e a t . A n n . tit. 
14, § 156 (Supp. 1972); M a s s . A n n . L a w s  ch. 231, § 85 (Supp. 1972); M i n n . S t a t . 

A n n . § 601.01 (Supp. 1973); Miss. Corn; A n n . § 1454 ( 1 9 5 6 ) ;  N f.i i . R e v . S t a t .  
§ 25-1151 (1964); N.H. R e v . S t a t .  A n n . ch. 507:7a (Supp. 1972); N.J. L a w s  ch. 146 
(1973); N.D. C e n t u r y  C o d e  ch. 9-10-07 (Supp. 1973); O r e . R e v .  S t a t .  § 18.470 
(1971); S.D. C o m p . L a w s  § 20-9-2 (1967); U t a ic  C o d e  A n n . §§ 78-27-37 to -43 
(Supp. 1973); Vt. S t a t . A n n . tit. 12, § 1036 (1973); Wis. S t a t . A n n . § 89.4.045 
(Supp. 1973); W y o . S t a t . § 1-7.2 (Supp. 1,973). These statutes apply to all types of 
negligence cases and must be distinguished from statutes which adopt the comparative 
negligence doctrine only in limited situations. Sec note 58 Sc accompanying text infra.

,n The Alaska legislature has had a consistent history of Inaction with respect to 
comparative negligence bills. The first such hill, House Bill 306, was introduced In 
1966 b u t  died in committee. In 1969, House Bill 336 received a strong endorsement 
from tiie Judiciary Committee. Referring to contributory negligence as a “harsh rule 
of law," Ihi! committee Inserted the following report in the legislative journal:

[A] number of states arc moving toward a more reasonable rule which would



COMPARATIVE NEGLIGENCE

opportunity for reform- in Alaska with the- lawmaking experience of 
other states and to urge that the anachronistic doctrine of contribu­
tory negligence be supplanted by a more equitable system of com­
parative negligence. Specifically, it shall be proposed that the Alaska 
Legislature rather than the courts implement the reform.

I .  CONTRIBUTORY NEGLIGENCE— T H E  PROBLEM 

A. Definition and Rationales

Contributory negligence has been defined by the Alaska Supreme 
Court as conduct on the part of a plaintiff which falls below the 
standard to which he should conform for his own protection and 
which is a legally contributing cause cooperating with the negligence 
of the defendant in bringing about the plaintiff’s harm.10 At least 
six rationales may be offered in support of the doctrine: (1) that the 
rule has a deterrent effect on plaintiff’s carelessness; (2) that a negli­
gent plaintiff ought to assume full responsibility for his negligent 
act; (3) that the plaintiff’s fault is an intervening and superseding 
cause which acts as a fissure between the defendant’s negligence 
and the ensuing injury; (4) that the equitable notion of unclean hands 
dictates that the courts should not interfere in cases where both 
parties are at fault; (S) that contributory negligence provides some 
check on plaintiff-oriented juries; and (6) that whatever injustice 
may derive from the doctrine, compromise jury verdicts tend to 
overcome this defect.

The first four arguments arc little more than theoretical justifi­
cations having no basis in reality. With respect to the deterrence 
argument, it is unlikely that the behavior of a potential plaintiff in 
an accident situation is in any way affected by prior or contem­
poraneous consideration of legal niceties. The second rationale sug­
gests that the plaintiff should be punished for his carelessness by 
bearing the responsibility for not only his own negligent act, but for 
that of the defendant as well. This penal basis stems from a 19th

permit recovery by the injured person, but would diminish his recovery 
in proportion to the degree of negligence attributable lo him. This is known 
ns the doctrine of "comparative negligence" and has now been adopted by 
seven states. The comparative negligence rule, we feel, provides a greater
degree of justice than is now afforded by the contributory negligence
doctrine.

The bill was amended slightly and managed to pass the House, but thereafter it too 
died in committee.

Two more bills (Senate Bill 1.12 and House Bill 170) were introduced in 1971, 
only to meet a similar fate, l-'inally, on February 23, 197.5, Senator John Ruder 
intioduccd Senate Bill 106, relating to comparative negligence. It was referred to 
the Judiciary Committee, but no other action lias been taken to date. The bill will
be subject to further action in the Second Session of the Eighth Legislature.

10 Bertram v. Harris, 423 P.2d 909 (Alaska 1967). The court used the definition 
found in R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  5 463 (1963).
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cen tu ry  philosophy of justice,17 the harshness~of which is no longer 
considered acceptable. T he theory  m ost frequently  advanced in favor 
of the con tribu to ry  negligence rule is the notion of “intervening 
cause” ; however, th e  application of the principle in  this context is 
w holly inappropriate. T h e  issues of foreseeability and proxim ate 
causation  m ust be dealt w ith before a  defendant can invoke this 
doctrine, and  m erely establishing the existence of contribu tory  
negligence does n o t resolve these issues.18 In  a  case of two negligent 
drivers, each of whose actions constitu te a  proxim ate cause of in ju ry  
to an  innocent bystander, one cannot poin t to  the negligence of the 
o ther as an  in tervening cause insulating h im  from liability. I t  is 
irra tiona l to pursue a  different approach when the two negligent 
d rivers  are labeled “plaintiff and  defendant” and th e  th ird  p a r ty  
elem ent is rem oved.10 T h e  fourth  reason enum erated above suffers 
from  a sim ilar doctrinal distortion. T he “unclean hands” principle 
operates to  deny equitable relief to persons whose conduct relative 
to  the  m atter in issue is unconscionable or m orally reprehensible.20 
T h e  failure to  exercise reasonable care for one’s own safety is not 
the  'jort of wrongdoing contem plated under the policy of the rule. 
F inally , the  argum ents based on assum ptions abou t behavior of 
ju ries are equally fallacious. I t  has never been conclusively dem on­
stra ted  th a t ju ries tend  to be plaintiff-oriented,21 and to argue th a t 
ju ries  circum vent the rule of con tribu to ry  negligence through com­
prom ise verdicts suggests th a t continued adherence to the rule fosters 
d isrespect for the courts’ instructions.

W hile all of the foregoing theories have been advanced as 
justifications for the rule, i t  is generally  conceded th a t the contribu­
to ry  negligence doctrine is sim ply a  crude m echanism  for insuring 
th a t a  negligent plaintiff does not benefit from his own m isconduct.22 
T h e  problem  with this noiion is th a t it ignores the realities of to rt 
litigation and hum an experience, since fault is rarely  the monopoly 
of a  single party . T h e  rule presupposes a  negligent defendant and 
then causes the en tire  controversy to be autom atically  dismissed if 
the plaintiff is shown to have been negligent as well. Aside from  the

17 See note 28 & accom pany ing  te x t iiijra.
18 An extensive analysis of the  scope an d  ap p lica tio n  o f “ in te rv en in g  cause” is 

n o t ap p ro p ria te  here . F o r  a  tho ro u g h  rev iew  o f the  d o c trin e  see W . P rosser, T h e  
L aw  or T orts 8 <14 (4 th  cd. 1971).

70 Id. § 05 a t  417. —  ..
"° See, e.g., New York Football Giants v. Los Angeles Chargers Football Club 

Inc., 291 F.2d 471 (5th Cir. 1961).
21 On the contrary, an empirical study of 4,000 civil jury  cases by the University 

of Chicago Law School revealed that juries reached the same decision as the judge
in 78%  of the cases. H, K a lv e n  & II. V esse l, T e e  A m e r ic a n  J u r y  63 n.4 (1966).

22 See, e.g., Haugh, Comparative Negligence: A Reform Long Ov
I.. R ev. 38 (1969).
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COM PARATIVE NEGLIGENCE

requirem ent th a t  the plaintiff’s negligence be a  contribu ting  cause 
of the  in ju ry ,23 there is no consideration given to  the relative degree 
of fau lt on either side. M utual negligence is trea ted  as if i t  were 
synonym ous w ith  equal negligence, and  defendants as a  class are 
thereb y  accorded an unfa ir advantage.24 B oth the plaintiff and  the 
defen d an t seek to  prove causal negligence on the p a r t of the  other, 
b u t the defendan t need only find a  slight degree of carelessness in 
o rder to escape all liability.

A m ore realistic view of concurren t fau lt would em brace three 
possible situations. In  cases of m inor or rem ote fau lt a  plaintiff’s 
m isconduct should be to ta lly  ignored. T h ere  are  o ther tim es, as for 
exam ple w here the plaintiff is p rim arily  responsible for causing 
h is own in jury , when his carelessness m ust be treated  as a  risk  factor 
th a t  should preclude recovery altogether. A t still o ther times, in 
situations which fall in between the  first two cases, i t  seems obvious 
th a t  the v ictim ’s negligence should serve only to  m itigate his 
dam ages.25 U nfortunately , con tribu to ry  negligence recognizes only 
the  first two extremes.

B . H istorical D evelopm ent

C ertain ly  no one theory  can explain the doctrine of contribu tory  
negligence or the reason th a t it has persisted to this day. N everthe­
less, an  inquiry  into its h istorical developm ent suggests some im por­
ta n t  factors which at least encouraged the growth of the rule.20 T he 
expansion of the concept of con tribu to ry  negligence during the nine­
teen th  cen tu ry  closely paralleled li.e grow th of the Industria l Revolu­
tion. W hile it has not been explicitly recognized b y  the courts, a  
m ajo r elem ent in the early  acceptance of the rule was undoubtedly 
th e  desire to p ro tdctdevelop ing  industry , particu larly  the hazardous 
y e t essential railroads, from unlim ited liab ility  in the to rt field. In  
response to an uneasy fear of overly sym pathetic juries, courts of 
th e  early  nineteenth century  cam e to regard the rule of contributory

2:1 Rowe v. United States, 14 Alaska 46.1, 116 F. Supp. 55.1 (D.C. Alaska 1953). 
The court refused to apply contributory negligence where the negligence of the 
plaintiff was not a proximate cause of the accident.

21 " I t is generally recognized that contributory negligence as a complete bar 
to  recovery has denied justice to more injured persons than any other legnl concept." 
lle f t & Heft, The Two-Layer Cake: No Fault and Comparative Negligence, 58 
A.B.A.J. 93.1, 936 (1972).

25 This logical three-fold analysis was suggested by Wex S. Malone in Com­
ments on Mahi v. Frelk, 21 Vand. L. Rev. 930, 934 (1968). He also expressed the 
opinion that Butterfield v. Forrester (see note 3 supra) is an illustration of an extra­
vagant risk created by the plaintiff's conduct and should never have been expanded to 
embrace misconduct of a lesser degTcc.

20 See Malone, The Formative Era o/  Contributory Negligence, 41 I I I .  L. Rev. 
151 (1947).
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negligence as “a  conveniea'. instrum ent -of control over- the  ju ry  
b y  w hich th e  liabilities of rap id ly  growing in d u stry  were curbed and 
k ep t w ithin bounds.”27

T h e jud icial system  exists as an  in strum en t of society, and  
a lthough  these factors m ay have been very  persuasive in their day, 
societal values now reflect an  increased concern for the individual 
an d  a  desire to see injuries com pensated. In  addition, if the  rule was 
indeed m ean t to  provide an  effectiveTneans of controlling plaintiff- 
o rien ted  juries, its success in  achieving th a t purpose is far from 
certa in  28 T he fact th a t con tribu to ry  negligence has endured for over 
160 y ea rs  m ay u ltim ately  be a ttribu ted  to the principle of s tare  
decisis o r to legislative neglect.20

P erh ap s the strongest indication of the deficiencies in the  con­
tr ib u to ry  negligence rule and the discom fort courts have felt in  
apply ing  it  is the num ber and  wide ” se of exceptions it has generated. 
E ng land  early  developed the first anom aly. In  D avies v. M ann,00 
u n d er a  fact situation very  sim ilar to th a t in B utterfie ld ,S1 the plain­
tiff was allowed to recover because the defendan t could have p re­
vented  the accident had lie used reasonable care. T h is  modification 
has come to be known as the doctrine of “ last clear chance” and is 
s till widely accepted anil applied.*2 A nother legal device which is 
designed to ease the harshness of the con tribu to ry  negligence rule 
is the willful m isconduct exception. C ourts have refused to allow the 
defense of contribu tory  negligence in actions for in ju ry  resulting 
from  reckless or wanton m isconduct on the p a r t  of the defendant.,',n 
F inally , in to rt actions based on som ething other than ordinary 
negligence (fo r example, b reach  of s ta tu to ry  duly , intentional 
wrongs, nuisance, and s tric t liab ility ), jurisdictions throughout the 
coun try  have developed a  num ber of lesser exceptions and  modifica­
tions to the rule.34 All these adap tations em phasize the shortcom ings

tall timber in 
the sympathetic 

J .  674 (1934;.

27 Prosser, Comparative Negligence, 51 M ien, L. Rr.v. 465, 469 (1953). See also 
Turk, Comparative Negligence on the March, 28 C iu.-K j:nt I.. Rr "  189 (1950).

28 As early ils 1934, Professor Charles Lowndes noted tv 
lire legal jungle lias been whittled down to toothpick 
sabotage of juries." Lowndes, Contributory Negligence, 7.2 C

23 See notes 85-88 & accompanying text injra.
30 152 Eng. Hep. S88 (1842).
31 103 Eng. Rep. 926 (IC.Il. 1809). See note 3 supra,
32 Alaska’s use of the last clear chance doctrine is set forth in Benson v. United 

States, 235 F. Supp. 495 (D.C. Alaska 1964). The doctrine is applicable when it 
appears that the plaintiff lias been negligent, tlia.t as a result of his negligence he is 
in a position of peril from which he cannot escape by the exercise of ordinary care, 
and that the defendant is aware of plaintiff’s helplessness, has n clear chance to avoid 
the injury by exercising ordinary care, and yet fails to do so.

33 See, e.g., McLcmorc v. Harris, 374 P.2d 410 (Alaska 1962), Only If the plain­
tiff’s own conduct is willful or wanton will it balance against similar conduct by t1, ’ 
defendant. ,

3< See, e.g., Mayes v. Byers, 214 Minn. 54, 7 N.W.2d 403 (1943) (statutory duty 
exception); Kassouf v. Lee Bros., Inc., 209 Cal, App. 2d 568, 26 Cat. Rptr. 276
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A. H istory and S ta te  S ta tu tes

T he shortcom ings of the con tribu to ry  negligence rule a re  
readily  apparen t. In  its  application, the  doctrine denies all righ t 
of recovery to an  in jured  plaintiff even though his negligence was 
slight in com parison to th a t of the defendant. Obviously a  more 
equitable and effective m eans of dealing w ith cases where there is 
negligence on the p a r t of both  parties m ust be devised. As a  complete 
substitu te , the principle of com parative negligence is a  desirable and 
viable alternative.

T he broad  concept of com parative negligence dates back to  
the seventeenth cen tu ry  in English adm ira lty  Iaw.ar’ Since tha t tim e 
the  doctrine has taken  shape in  a  varie ty  of forms, so th a t it Is 
im possible to  refer to a  single " ru le” of com parative negligence. 
In stead , it  is best to conceive of the term  as a  general principle of 
law  which is roughly equivalent to the theory  of apportionm ent of 
dam ages. T h e  concept itself is sim ply the logical solution to the 
problem  presented b y  the con tribu to ry  negligence rule: instead of 
barring  recovery com pletely in cases of concurren t negligence, "com ­
parative negligence” would include any  legal rule under which the 
relative degree of negligence of the parties  is involved in determ ining 
w hether, and the degree to which, cither p a rty  should be held liable 
to the other.30

In  1910, M ississippi becam e the  first state  to enact a  com pre­
hensive com parative negligence sta tu te  applicable to all actions for 
personal injuries, and  expanded th a t s ta tu te  in 1920 to include 
actions for dam ages to property .37 In  the years th a t followed, eigh­
teen other sta tes adopted  broad apportionm ent statu tes.39 All of

(1002) (implied warranty exception); Itnclmer v, Pearson, 429 P.2il 310 (Alaska 
1070) St Preston v. Up-Right Inc., 243 Cal. App. 2d 636, 52 Cal. Rptr. 679 (1066) 
(strict liability exception). When considered in addition lo the last clear chance and 
gross misconduct anomalies, it is not unfair to say that these exceptions have 
virtually replaced the ruin itself.

86 See Turk, Comparative Negligence on the March, 28 C ui.-K ent I* Rkv. 189 
(1050), for u thorough review of the early history of comparative negligence. The 
general theory of apportioning damages and liability can he traced to medieval times.

80 See Annot., 32 A.L.lt. 3d 463 (1070). In General, comparative negligence, 
rather tlmn totally barring recovery, reduces the award in n proportion equal to the 
plaintiff's negligence.

87 Now Miss. Com: Ann. § 14S4 (1956).
38 See note 14 supra.
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of contribu tory  negligence. Furtherm ore , like the doctrine itself, 
th ey  operate to place the  entire burden  of loss on a  single party , the  
defendant, when in  reality  both  are to  some degree a t  fault.

I I .  C o m p a r a t iv e  N e g l ig e n c e — T h e  S o l u t io n
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these enactm ents a re  applicable to a n y a c tro n 'b ased on negligence, 
and therefore each com pletely supersedes the rule of contributory  
negligence. Beyond this, however, un iform ity  ends. T h e  statu tes are
norm ally divided into three d istinct groups: (1 ) the “pure” form,
(2 ) the “slight v. gross” form, and  (3 ) the “modified” form:39

M ississippi is the  only sta te  which has adopted the “pure” form 
of com parative negligence.'10 U nder th is approach the plaintiff is 
allowed to recover a  portion of his dam ages equal to the overall 
percentage of negligence a ttrib u tab le  to the defendant, w hether or 
no t the p lain tiff’s negligence is g reater than  th a t of the defendant. 
T hus, in a  case w here the  plaintiff’s negligence is determ ined to 
have caused 90 percent of the  accident, he would recover only 10 
percent of Ms damages. T he m ajor criticism  of this approach is 
th a t it allows a  person of greater fault to recover from one of lesser 
fau lt under a  to rt system  founded upon individual responsibility. 
T here  seems to  be little, if any, legal or social justification for such 
a  result.11

T he “slight v. gross" form allows for apportionm ent of damages 
only when the negligence of the plaintiff is “slight” and  the defen­
d an t’s “gross” in  com parison. Only N eb rask a  adheres stric tly  to this 
approach,13 although South D ak o ta ’s s ta tu te  is generally included 
under the sam e classification.13 A serious defect in this form of com­
p arative negligence is th a t the sta tu tes lose their effectiveness in 
cases where the p arties’ negligence is approxim ately equal.11 T he 
difficulty of determ ining the percentage degree of negligence above 
which the plaintiff’s conduct becomes “gross” has engendered num ­
erous appeals and inconsistent holdings.15 F inally , should the court

89 Prosser, Comparative Nep.lissnce, SI M ien. L. Rr.V. 465, 484-489 (1953).
40 Miss. CoDf. A n n . 5 14S4 ( 19S0):
In nil actions hereafter brought for personal injuries, or where such injuries 
have resulted in death, or for injury ttrTJropcrty, tlic fact that the person 
injured . . . m ry have been guilty of contributory negligence shall not bar 
recovery, but damages shall he diminished by the jury in proportion to the 
amount of negligence attributable to the person injured . . . .
41 Sra Gliiardi & Ilognn, Comparative Regliftcnce— T/ie Wisconsin Rule and 

Procedure, 18 D efense L .J. 537, 544 n.19, 560 (1969).
«  N ed. Rev. S t a t .  § 25-1151 (1964):
In all nctions brought to recover damages for injuries to a person or to his 
property caused by the negligence of another, the fact that the plaintiff may 
have been guilty of contributory negligence shall not bar a recovery when 
the contributory negligence of the plaintiff was slight and the negligence of 
the defendant was gross in comparison buM he contributory negligence of the 
plaintiff shall be considered by the jury in the mitigation of damages. . . .
43 S.D. C om p. L a w s  § 20-9-2 (1967). In 1964 the statute was amended to 

eliminate the requirement that the defendant's negligence he "gross." South Dakota 
now applies the rule of comparative negligence whenever a plaintiff's negligence is 
"slight" in comparison with that of the defendant.

41 \V. P rosser, T h e  L a w  o r  T orts 5 67 a t  437 (4 lh  ed . 1971).
45 See, e.g., Kirchner v. Cast, 169 Neb. 404, 100 N.\V.2<1 65 (1959); Allen v. 

Kavanaugh, 160 Neb. 645, 71 N.\V.2d 119 (1955); Roger v. Shepherd, 1S9 Neb. 292,
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decide th a t the p lain tiff's negligence was "more th an  slight,“ the 
plaintiff is barred  from all recovery even though the defendan t’s 
negligence was the g reater of th e  two.

T h e  “m odified,” approach  is by  fa r the m ost popular form  of 
com parative negligence.'10 U nlike the “pure” form, s ta tu tes of this 
type ord inarily  apportion  dam ages only in  situations w here the 
plaintiff’s negligence is less th an  the .defendan t’s b y  com parison. 
P u t another way. a  plaintiff would n o t be allowed an y  recovery if 
his com parative degree of fau lt was 50 percent or greater.47 If , on 
the  o ther hand, th e  plaintiff was only 25 percent a t  fau lt and  had  
sustained dam ages of $100,000, his recovery would be $75,000. T h is 
is th e  type of com parative negligence s ta tu te  presently  being con­
sidered by  the A laska Legislature.48

66 NAV.Zd SIS (1954); Monasraith v. Cosden Oil Co., 124 Neb. 327, 246 N.W. 623 
(1933).

4" At the present time no less than 16 states of the 19 total have adopted the 
‘'modified” form of comparative negligence: Arkansas, Colorado, Ccorgia, Hawaii, 
Idaho, Maine, Massachusetts, Minnesota, New Hampshire, New Jersey, North 
Dakota, Oregon, Utah, Vermont, Wisconsin, and Wyoming,

This formulation of the rule is consistent with the language of the "modified” 
statutes presently in effect in the majority of states which have adopted comparative 
negligence. See, e.g., H a w a ii  R tv. S t a t .  § 663-31 (Supp. 1972):

Contributory negligence shall not bar recovery in any action by any person 
or his legal representative to  recover damages for negligence resulting in 
death or in injury to person or property, if such negligence was not as 
great as the negligence of the person against whom recovery is sought . . . .

The words "not as great as" simply mean that the plaintiff whose negligence is 
ct|ual to that of the defendant is denied any rcco\ery. This result was long an 
accepted aspect of the "modified" npproach as exemplified by the Wisconsin com­
parative negligence statute.

In  1971, however, Wisconsin amended its law to permit recovery in cases where 
the percentage of fault attributable to each party is equal. Although this represents 
only a small change, since a plaintiff is still barred from recovery if his share of 
negligence exceeds the defendant’s, it is significant that the state which provided the 
model for reform has since altered that model. See Wis. S ta t .  A n n . § 895.045 (Supp. 
1973):

Contributory negligence shall not bar recovery in an action by any person 
or his legal, representative to  recover damages for negligence resulting in 
death or in injury to person or property, if sw h negligence was not greater 
than the negligence of the person against whom recovery is sought, but any 
damages ullowef; shall be diminished in the proportion to the ount of 
negligence attributable to the person recovering.
«  Sit 166, 8th Logis., 1st Scss. (19/3):
DAMAGES IN NEGLIGENCE ACTIONS INVOLVING CONTRIBU­
TORY NEGLIGENCE.

(a) Contributory negligence does not bar a recovery in an action by a 
person or his legal representative to recover damages for negligence resulting 
in the death of or injury to the person, or injury to his property, if the 
contributory negligence was not as great as the negligence of the person from 
whom recover)’ is sought. Any damages awarded shall be diminished in pro­
portion to the amount of negligence attributable to the-person awarded the 
damages.

(b) In nn action to which (a) of this section applies, the court, in a 
nonjury trial, shall make a finding of fact or, in a jur) trial, the jury shall 
return a special verdict which states:

(1) the amount of damages which would have been recoverable 
if there had been no contributory negligence; and

(2) the degree of negligence of each party, expressed as a percent­
age.
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O f the th ree  varian ts, th e  “ modified15.form  js_the m ost desirable. 
I t  does no t allow a  seriously negligent plaintiff to  recover dam ages 
from a  defendan t whose share  of fau lt w as m inor, and i t  avoids 
th e  sem antic and  practical difficulties associated w ith  the  use of 
vague labels such as “slight55 and “gross.55 W hile this type of com ­
para tive  negligence has been criticized as having the po ten tial for 
a rb itra ry  results,40 i t  nevertheless re ta ins m ore elem ents of a  system  
based on fau lt th an  does the  “p u re55 form  which, by allowing a 
p laintiff to recover in  situations w here his negligence was the m ajor 
cause of the accident, approaches a  system  of stric t liab ility .00 
F inally , proponents of the “ m odified55 version are quick to poin t ou t 
th a t th is  type of com parative negligence has proven itself in  a  
num ber of s ta tes over a  substan tial period of time.01

E xperience has indeed shown th a t the  “modified55 rule of 
com parative negligence can w ork.02 U nder the  W isconsin rule, the 
percentage of negligence a ttrib u tab le  to each p a r ty  is determ ined 
b y  the ju ry  so as to to ta l 100% . T h is is accom plished by m eans of a  
special verdict designed to confine the ju ry  to  a  series of conclusive 
issue determ inations: (1 ) d e fen d an ts  negligence, (2 ) p la in tiffs  
negligence, (3 ) causation, and  (4 ) dam ages suffered. These separate  
findings are th en  compiled and m athem atically  com puted by  the 
court to  form a  general verd ict.03 T h e  ju ry  is therefore able objec­
tively to arrive a t  its findings w ithout knowledge or consideration 
of the sum  the judge will u ltim ately  aw ard the plaintiff.04 A pportion-

(c) Upon the making of (lie finding of fact or the return of n special
verdict, required under (b) of this section, the court shall reduce the amount
of the verdict in proportion to the amount of negligence attributable to the 
person awarded the damages.
49 The appellate court in Maki v. Frelk, 229 N.E.2d 284, 201 (111. App. 1967), 

questioned the effect of allowing the plaintiff who is 49 percent negligent to recover 
n large share of his damages, and yet allowing nothing to the plaintifi whose negli­
gence is equal to the defendant’s.

c0 Sec Maloney, From Contributory tc Comparative Negligence, A Needed Law
Rcjo-m , 11 U. F la . L. R ev. 135 (1958).

01 A “modified" comparative negligence statute has been In effect in Wisconsin 
since 1931. See Wis. S ta t .  A n n . § 895.045 (Supp. 1973).

D- See Knoeller, Review oI Wisconsin Comparative Negligence Act, 41 M arq. L. 
Rev. 397 (195S); Ilc ft Sc Heft, Comparative Negligence: Wisconsin's Answer, 55 
A.U.A.J. 127 (1969).

The Wisconsin statute has been the prototype for legislative reform. Perhaps its 
single most impressive feature is the provision for n special jury verdict which not 
only reveals the specific findings of fact relating to the proportion of negligence 
attributable to each party, but also leaves the actual apportionment of damages in 
tho hands of the court. The proposed Alaskan statute is derived fr. m the Wisconsin 
example and incorporates this special verdict feature. See note 48 supra.

Wisconsin has developed a series of standardized jury instructions for use in 
all types of civ'll litigation. The three-volume set, entitled “The Wisconsin Jury 
Instructions—Civil,” may be obtained from University of Wisconsin-Extcnsion, L401 
Law School Building, Madison, Wisconsin 53706. The set includes instructions pertain­
ing to comparative negligence.

oo See ITeft 8r Ilcft, The Two-Layer Cake: No Fault and Comparative Negligence, 
58 A.B.A.J. 933 (1972).

M For an excellent discussion of the operation of the Wisconsin verdict proce­
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m ent of* fault, and  ̂ dam age b y  ju ries presen ts, no problem s m ore 
difficult than  those encountered in o ther types of cases as, for ex­
am ple, where a  dollar am ount m ust be  ascertained for pain  and 
suffering or for the loss of an  arm . Judge and ju ry  can w ork to­
gether to  fa irly  and  effectively app ly  a  rule of com parative negli­
gence.

B. Special A pplications o j the Com parative Negligence R u le

In  addition  to  the  s ta te  s ta tu tes  which apply  com parative neg­
ligence to a ll negligence cases, bo th  the  federal governm ent and  
sta te  governm ents have enacted num erous com parative negligence 
laws applicable to  specific situations. T h e  F ederal Em ployers’ L iabil­
ity  A ct03 utilizes the  “pu re” form  of com parative negligence in  all 
actions b rough t b y  ra ilroad  em ployees engaged in  in te rs ta te  com­
m erce. C om parative negligence of the  “ p u re” type is also provided 
for in  the M erch an t M arine A ct an d  th e  Jones Act,30 and in the 
s ta tu te  relating  to d ea th  on the h igh  seas from  wrongful conduct.37 
N o t less th an  30 sta tes have adopted com parative negligence in  a  
varie ty  of ra ilw ay and other labor ac ts in an  apparen t effort to 
insure  recovery b y  in jured  w orkm en as against their em ployers.38 
C onsidered in  the aggregate, therefore, these laws suggest th a t 
apportionm ent of dam ages in  the  U nited  S tates is fa r from  an 
isolated phenom enon.

C. C riticism  o j th e  R u le

Criticism  of the doctrine of com parative negligence has centered 
p rim arily  on objections regarding the  feasibility  of adopting such a  
system . W hile the desirab ility  of the principle of fault apportion­
m ent is generally  conceded, it  has been argued th a t a  com parative 
negligence rule would result in increased litigation and corresponding 
congestion in .th e  courts, b u t experience has shown otherwise.30 T he 
logical explanation for th is  is th a t, although m ore actions m ay be 
in stitu ted , the  g reater likelihood of recovery is conducive to an  in­

ju re , see Decker, Some Random Observations About Comparative Negligence and 
the Trial Process in Wisconsin, 1 Conn. L. Rf.v. SO (1968).

05 35 Stat. 69 (1908), U.S.C. § 53 (1970).
60 41 Stat. “88, 1007 (1930); 46 U.S.C. § 683 (1070).
07 41 Slat. 537 (1920); 46 U.S.C. § 766 (1970).
os W . I ’ro h s e r ,  T itf . L aw  o f  T o u ts  § 67 at 437 (4 th  cd. 1971); Turk, Compara­

tive Negligence on the March, 28 C ni.-K r.N T  L . Uf.v. 189 (1950).
0(1 Sec Rosenberg, Comparative Negligence in Arkansas: A "Ilefore and Alter" 

Survey, 13 Auk. L. Ri:v, 89 (1959). The results of Rosenberg’s survey showed that 
67c/o of the judges responding thought the effect of thu comparative negligence rule 
was “helpful” in terms of problems of judicial administration. Tills led to the con­
clusion that: “Legislatures facing the issue should confine themselves lo the sub­
stantive pros or cons of the contending principles and should rule out arguments 
tied lo problems of court administration." Id. a t 103.

' m P S
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crease in  settlem ents.00 T he suggestion th a t  liab ility  insurance rates 
would rise under a  com parative negligence system  has also been 
disputed .01 T h e  m ost persistent objections to the com parative neg­
ligence rule, th a t a  fa ir apportionm ent of degrees of negligence is 
im possible and  th a t  i t  places too large a  burden on the  ju ry , have 
been considered and  rejected as being inconsistent w ith actual ju ry  
p ractice.02 I t  appears th a t ju ries are indeed capable of apportioning 
the negligence of m utual tortfeasors03 and  th a t the doctrine of com­
p arative negligence constitutes a  feasible im provem ent in the judicial 
trea tm ent of con tribu to ry  fault.

I I I .  T h e  A r g u m e n t  F or R e f o r m  i n  A l a s k a

In  evaluating the desirability  of abandoning the contributory  
negligence ru le en tirely , it  is im portan t to consider the  erosion of 
the rule over tim e. B rief m ention has already been m ade of the 
various s ta te  and federal sta tu tes which apply  the principle of com­
parative  negligence to special cases involving m utual fau lt.04 A laska 
too has sta tu tes w hich provide for com parative negligence in specific, 
narrow  situations.

* A laska’s em ployer liability  sta tu te .p jo v id es  th a t contributory  
negligence shall not be a  defense in an action brought b y  an employee 
against his em ployer where the contribu tory  negligence of the 
employee was slight and the negligence of the em ployer was gross in. 
com parison. In stead , the dam ages arc dim inished by  the ju ry  in 
proportion  to the am ount of negligence attribu tab le  to the em­
ployee.05 T h e  law is applicable to any person engaged in  m anufactur-

(1° Heft St Ilcft, Comparative Negligence: Wisconsin’s Answer, 55 A.D.A.J. 127, 
130 (1969).

01 Peck, in Comparative Negligence and Automobile Liability Insurance, 58 
M ich. L. R ev . 689 (1960), presents n statistical analysis of tlic effect of a comparative 
negligence rule on automobile insurance rates. On the basis of this study lie states: 

Adoption of a comparative negligence rule, ns shown by the Arkansas ex­
perience, would not have a catastrophic result upon the insurance rate 
structure of any state. Indeed, it would not have as much effect ns rapid 
growth of population, increased urbanization, or change to a traffic program 
with the effective safety record of a neighboring state. Its effect, if any, 
would probably go undetected in the rates and statistics of the insurance 
industry.

Id . a t 728.
u- See Mole b  Wilson, A Study o/  Comparative Negligence, 17 C o rn u a  L.Q. 

333, 339-359 (1932). See also Ghiardi & Hogan, Comparative Negligence— The W h- 
cunsin Rule and Procedure, 18 D efense L'.J. 537 (1969), for a detailed analysis of 
the'procedural rules used to achieve responslblo-jury verdicts. . _

u:l In Wisconsin the jury's determination is presumed to be correct and equitable, 
and its verdict will only be set aside when the reviewing ttlbunal believes it is against 
the great weight and clear preponderance of the evidence. I’russ v. Strube, 37 Wis. 
2d 539, 155 NAV.2d 650 (1968).

01 See notes 55-58 sura.
05 AS 23.25.020 (1972):
In an action against a master or employer under 5 10 of this chapter tlic

~
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ing, mining, constructing, building, or o ther like hazardous occupa­
tions carried  on by  m eans of m achinery.00 Unlike the federal s ta tu te  
perta in ing  to  em ployers’ liability ,07 A laska’s s ta tu te  adopts the 
“sligh t v. gross” form  of com parative negligence.os T he usual p rob­
lem s of in terp re ta tion  associated w ith  the “slight v. gross” approach 
m ay be m itigated by  the fact th a t in  actions arising out of injuries 
incurred  while engaged in  a  hazardous occupation em ployer negli­
gence is typically  of a  serious natu re .09

A nother instance of the application of com parative negligence 
in A laska is in actions based on adm ira lty  law. In  M axw ell v. Olsen'10 
the plaintiff was in ju red  while disem barking from defendant’s fe rry  
boat. T he court held th a t in such cases the plaintiff’s contribu tory  
negligence does no t b a r recovery because the federal rule of com­
p ara tiv e  negligence m ust be followed.71 A lthough this decision was 
inspired  n o t b y  a  judicial recognition of the m erits of the doctrine 
b u t ra th e r b y  adherence to  procedural rules, it does suggest tha t 
the s ta te  courts are capable of applying the notion of com parative 
negligence in adm ira lty  cases. T h e  na tu re  of the negligence action 
in adm ira lty  cases need not be unique a t  all. As a  m atter of fact, 
M axw ell v. Olsen  could have been a  non-adm iralty  negligence action.
A com parative negligence rule was applied in th a t case only because * 
the  plaintiff happened to fall as she stepped from a  ferry. H ad she 
tak en  th a t critical step  w ithout incident and instead proceeded to 
stum ble over a  hazardously  positioned coil of rope which the defen­
d an t had left on shore, the s tric t con tribu to ry  negligence rule would 
be applicable. T he essential tactual charac te r of the negligence action 
rem ains the sam e in both  instances; i t  is sim ply the existence of a

fact Uiat tlic employee may have been guilty of contributory negligence 
does not bar a recovery where bis contributory negligence wns slight and 
the negligence of the employer was gross in comparison, but the damages shall 
be diminished by the jury in proportion lo the amount of negligence 
attributable to the employee.

See AS 23.25.010 (1072).
45 U.S.C. 5 53 (1970), supra note 55.

08 See Unman v. Allied Concrete I’rods., Inc., 495 P.?d S31 (Alaska 1972), in 
which the court notes that Alaska's law and 45 U.S.C. § 53 (1970> ndnpt a com­
parative negligence rule in markedly simila ■ language, although the federal statute 
is broader in scope.

ou In Ifaman v. Allied Concrete Prods., Inc., 495 P.2d 531 (Alaska 1972), the 
plaintiff was injured when tlic drive chain on a cement mixer broke and struck him 
in the head. Inasmuch ns the plaintiff was not negligent at nil, the employer's 
negligence in the maintenance of machinery was easily characterized as "gross," 
The Alnskan courts have not yet been confronted with a case under this statute in 
which the line between "slight" and "gross" negligence has been difficult to drav. 

2° 46S I*.2d 4ft (Alaska 1970).
71 Generally, the "saving to suitors" clause [of the Judicial Act of 1789) 
means that a suitor asserting an in personam admiralty claim may elect lo 
sue in a "common law" state court through on ordinary civil action, In 
such suits, state courts are required to apply the same substantive law as 
would be applied had the suit been brought in admirnlty in a federal court.

468 P.2d at 51 (footnotes omitted).
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■■ . '*vessel floating on navigable w ater w hich distinguishes ,the two,.
T h ere  is no basis for perpetuating  such a  distinction, and y e t the law 
requires it.

W hile com parative negligence has gained a  foothold in Alaska, 
i t  w ould be m isleading to suggest th a t  the  doctrine has ever seriously 
th rea tened  its  common law  counterpart. T h e  contribu tory  negligence 
rule h as  been, and continues to be, the accepted principle of law  in 
th e  sta te .73 B u t even the m ost obstinate supporters of the rule can­
no t d eny  its p ropensity  tow ard inflicting severe hardship , and the 
la s t clear chance doctrine73 and willful m isconduct exceptions74 have 
been jud icially  recognized in  A laska. In  addition, A laska has de­
p arted  from  the  ord inary  con tribu to ry  negligence rule in cases in­
volving stric t products liability .75

A nother indication of the shortcom ings of the rule in  the 
A laska experience is the difficulty which the A laskan courts have 
encountered  in its application. In  the  past, the A laska Supreme C ourt 
has held th a t a  ju ry  question is presented as to con tribu to ry  negli­
gence when fair-m inded ju ro rs could differ as to the facts pertaining 
to  th is issue.70 T he problem  has been to determ ine w hether the tria l 
judge p roperly  decided to subm it the question to the ju ry ,77 and  if 
he did correctly  do so, w hether the  instruction itself was correctly 
s ta ted .78

D espite these procedural difficulties, however, the courts cling 
stead fastly  to the theory  th a t a plaintiff’s own contribu tory  negligence 
b ars  an y  right of recovery. In  H arris v. B arrett &  Lcsh, Inc.10 the 
Suprem e C ourt of A laska refused to deviate from its previous hold-

73 Sec, e.g., Cummins v. King & Sons, 453 P.2d 465 (Alaska 4969); Bertram v, 
Harris, 423 l*.2d 909 (Alaskn 1967); Ogden v. State, 395 P.2d —t  (Alaska 1964).

73 Sen Benson v. United States, 235 F. Supp. 495 (D.C. ask a 1964), supra 
noto 32.

74 See McLcmore v. Harris, 374 P.2d 410 (Alaska 1962), supra note 33.
7B Sec, e.„., Bachner v. Pearson, 479 P.2d 319 (Alaskn 1970). Tlin court limited 

tlic application of contributory negligence, as n defense to strict liability in tort, to 
situations where a plaintiff voluntnrily and unreasonably encounters n known risk.

70 Mallonee v. Finch, 413 P.2d 159, 162 (Alaska 1966); Otis Elevator Co. v. 
Mcl.nney, 406 P.2d 7, 9-10 (Alaska 19(5); Crawford v. Rogers, 406 T.2d 139, 194 
(Alaska 196S); McCoy v. Alaska Illicit Co., 389 P.2d 1009, 1010 (Alaska 1964).

77 See, e.g., Cummins v. King Rr Sons, 453 P.2tl 465 (Alaska 1969). In Cummins 
the plaintiff brought an action for injuries sustained In a fall on icy steps. Tiie supreme 
court reversed the contributory negligence verdict in the lower court, holding that 
the facts did not even support submission of the issue to the jury.

It is also interesting to note that the case was remnnded because there was no 
way to know whether the Jury, In addition to finding the plaintiff guilty of contribu­
tory negligence, had also found that the defendant was negligent. “If we knew that 
the Jury had simply found appellees free from negligence, then the error would be 
harmless. But we have no way of ascertaining what the jury's findings were on these 
Issues." let. nt 467-63. The special verdict feature of the proposed Alaskan com­
parative negligence statute would eliminate this perplexity.

78 See Mitchell v. Knight, 394 P.2d 892 (Alaska 1961).
70 426 P.7d 331 (Alaska 1967).
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ings to  adop t a  com parative negligence ru le  for th e  state.80 B u t its 
un inspired  support of the rule,81 th e  exceptions w hich i t  has estab­
lished and  the  problem s in  adm inistering the doctrine suggest th a t 
th e  co u rt has m aintained its  position m ore out of deference to the 
p rincip le of s ta re  decisis th an  to  any th ing  else.82 Y et because the 
ju d ic iary  continues to  apply  the con tribu to ry  negligence rule despite 
these difficulties, i t  m ay be necessary to  place the responsibility for 
effectuating the  needed reform  in the hands of the legislature.

IV. T h e  A g e n c y  o f  R e f o r m — L e g i s l a t u r e  v . C o u r t s

Once it has been determ ined th a t re form  is desired, should the 
cou rt o r the legislature in itiate the  change? Experience has shown 
th a t  b o th  are  capable of effectuating a  com parative negligence 
system .83 Those who would delegate the law m aking responsibility to 
the courts argue th a t  since the con tribu to ry  negligence rule is a  
p roduct of judicial fiat, the common law  courts ought to be the 
vehicle for reform .84 In  addition, as the h isto ry  of com parative 
negligence bills 'n  the A laska Legislature dem onstrates, legislative 
inaction  appears to be a  certain ty  with respect to this kind of issue.85 
As to this last point, the advocates of legislative adoption contend 
th a t the courts suffer the same inefficacy. T h e  courts them selves have 
adm itted  to  the g reat influence of prior precedent as a  restraining 
factor on jud icial action in  this area.80 Furtherm ore, court action

80 Id . nt 334-35.
R1 The court in Harris did not attempt to justify the contributory negligence 

doctrine nor did it offer any arguments against the notion of comparative negligence. 
Instead, it simply staled: “ tW Je nrc not inclined to  rule upon such n significant 
policy mnttcr [i.e., the comparative negligence question] when it has been so casually 
treated by appellant’s counsel.” Harris v. Barrett & Lcsh, Inc., 426 l ’.2d 331, 335 
(Aluska 1967). The court's statement seems to imply n willingness to face the issue 
wero it squarely presented, but thus far there has been no further direct treatment 
of the m atter by the Alaska Supreme Court.

8- See rote 86 infra.
6:1 See notes 89-103 & accompanying test infra.
81 See Keeton, Creative Continuity in the Law of Torts, 75 H a rv . L. R ev . 463,

506-09 (1962).
83 See Leflar, Comments on Maki v. Preik, 21 Vand. I,. Kr.v. 918 (1968). 

Legislatures, by their very nature, nrc not responsive in such areas:
Comparative negligence involves n type of social progress to which no potent 
social action group is politically committed. The organised liability insurers 
are, for their own reasons, generally against it ; the plaintiffs’ bar is luke­
warm nhout It; und the general public, except for the minority involved in 
accident lawsuits, hardly knows what the problem is. Legislatures are seldom 
alert lo social needs that are trot backed up by political pressures. Social
needs with no potent lobby behind them, particularly If there is an active
lobby against them, ordinarily do not receive much favorable attention in 
stale legislatures. They arc the sort of thing that courts have to take care of.

Id. nt 928.
811 See, e.g., Harris v. Barrett &• Lcsh, Inc., 426 I\2d  331, 335 n.9 (Alaska 1967); 

"This court's past decisions have clearly established that a plaintiff’s own contribu­
tory negligence bars any right of recovery." Accord, Sun Oil Co. v. Scnmon, 349
Mich. 387, 391, 84 N.\V.2d 840, 844 (1957).
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■ m ay  be dess: desUable.-than legislative enactm ent when dealing with 
sweeping social change. In  M a k i v. F rc lk ,87 the  Illinois Supreme 
C ourt decided th a t the issue ought to be resolved by  the legislature. 
T h e  court overturned a  decision of the appellate court to replace 
co n tribu to ry  negligence w ith com parative negligence, holding tha t 
“such a  far-reaching change, if desirable, should be m ade by  the 
legislature ra th e r th an  by  the court.” 88 T he argum ents on both  sides 
of the issue are persuasive, and the  determ ination of w hether the 
cou rt or the legislature should properly  prom ulgate a  com parative 
negligence rule m ay u ltim ately  be d ictated  by  the probability  of 
successful adoption b y  either body. W h a t has the exerperience of 
o ther s ta tes  shown?

Expanded in terest in the principle of com parative negligence is 
exemplified by  the num ber of recent w ritings on the subject as well 
as  b y  the increase in state  legislative proposals and  judicial opinions 
w hich have contem plated adoption of the rule. N ine states have 
w ith in  the  p ast th ree years acted to incorporate a  com parative neg­
ligence system  into the lav/ of their jurisd iction .80 Tw o have done so 
jud icially , while the rem aining seven have enacted statu tes sim ilar to 
W isconsin’s.00 An exam ination of the differences betw een these 
approaches and of their relative strengths and weaknesses will cer­
ta in ly  have an in s tr ir t iv e  value for the A laska Legislature which is 
now contem plating parallel reform .

Jud icial adoption of a  com parative negligence rule applicable 
to  all negligence cases is som ewhat of a  ra rity . F o r m any years, 
T ennessee was the only state  in which com parative negligence had 
been prom ulgated en tirely  by judicial decision.01 T he scope of its 
rule, however, is even today severely lim ited.02 R ecent court decisions 
in  N ew  Y ork and F lorida, on the o ther hand , have established un­
restric ted  forms of com parative negligence. T h e ir im portance as 
p receden t for the jud icial adoption of the  doctrine is 'there fo re  con-

% 87 <0 111. 2(1 193, 239 N.12.2(1 445 (1967).
88 Id. nt 195, 239 N.12.2d at 447.
8U 'flic states arc: Colorado (1971), Florida (1973), Idaho (1971), New Jersey 

(1973), Mew York (1972), North Dakota (1973), Oregon (1971), Utah (1973), and 
Wyoming (1973).

00 See. notes 50-54 & accompanying text supra.
01 The Tennessee rule was delineated by the court In Bejach v. Colby, 741 Tenn. 

686, 214 S.W. 869 (1919). The court decreed tha t if the plaintiff were guilty of 
negligence which directly and proximatcly contributed to his injury he could not 
recover, but if the plaintiff's negligence was only remotely connected with the cause 
of the injury he could recover, although the damages would be mitigated according 
to the extent of plaintiffs negligence.

See, e.g., Hansard v. Ferguson, 23 Tenn. App. 306, 132 SAV.2d 221 (1939). 
Contributory negligence remains a barrier to recovery in cases where the plaintiffs 
negligence, however slight, is a proximate cnusc of bis injury. The rule may there­
fore be characterized as one of apportionment of damages under certain conditions 
rather than a true rule of comparative negligence. Annot., 32 A.L,R.3d 463, 479 
(1970). ■
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sidera’oly  g rea ter th an  T ennessee’s because of the ex ten t of the 
change th ey  have introduced.

T h e  N ew  Y ork  judicial experience has been confusing and  still 
has no t been com pletely resolved. T h e  S ta te  C ourt of Appeals 
established the foundation in 1972 for a  com parative negligence rule 
in  N ew  Y o rk  when it  handed down its  decisions in  D ole v. Dow  
C hem ical Co.03 and  K elly  v . Long  Island  L ighting  Co.04 T hese cases 
in troduced  the concept of com parative negligence, as between jo int 
or concurren t to rtfeasors, into the  law of the state . A lthough the 
decisions were lim ited to the  issue of apportionm ent of negligence 
am ong defendants, their im plication w ith respect to  a  plaintiff’s 
co n tribu to ry  negligence was readily  apparen t.05 Accordingly, lower 
cou rts  w ithin the s ta te  soon extended the doctrine to  em brace a 
p lain tiff’s negligence.00 T h e  C ourt of Appeals has n o t yet returned 
to the subject, and  i t  rem ains to be seen w hether or not the Dole and 
K e lly  decisions have been properly  in terp re ted .07 T h is piecemeal 
approach  suggests a  significant difficulty w ith judicial fiat; m ore­
over, as the court is only deciding the case before it, the value of the 
rule as precedent for o ther fact situations is always arguable.

F lo rid a  has accom plished the  conversion from  contributory  
negligence to com parative negligence in a  more d irec t fashion. In  
a  single case, decided earlier this year, the D istric t C ourt of Appeals 
of F lo rid a  rejected the con tribu to ry  negligence rule in favor of a 
"p u re ” form  of com parative negligence.03 T he decision has been ccr-

03 30 N.Y.2d M3, 331 N.Y.S.2d 382, 282 N.E.2d 288 (1972).
°» 31 N Y .2d 25, 335 N.Y.S.2d 851, 2SJ N.E.2d 241 (1972).
05 Sec Sorrenlino v. United States, 344 F. Supp. ’ 308 (E.D.N.Y. 1972). Tlic 

c o u r t! ted:
One further point appears: tlic analysis of Dole a rd  Kelly suggests that a
view of contributory negligence which makes it an absolute bar to a
plaintiff's recovery cannot survive.

Id. a t 1310. Thus, while the strict rule of law announced in Dole and Kelly requires 
only that the relative degrees of negligence between joint defendants be apportioned, 
there is no apparent reason why this theory of apportionment cannot be extended to 
include n plaintiff's contrilnilorv negligence.

00 See Ilcrcngor v. Gottlieb, 72 Misc. 2d 349, 338 N.Y.S.2d 319 (Civ. Ct. N.Y.
1972); Dixon v. Knickerbocker Drlvurself Inc., 72 Misc. 2d 1025, .141 N.Y.S.2d 
150 (City Ct. of Albany County 1973).

07 The lower courts appear confident that the Court of Appeals will uphold their 
expansion of the rule. In Dixon v. Knickerbocker Drivurself Inc., 72 Misc. 2d 1025, 
1026, 341 N.Y.S.2d ISO, 151 (City Ct. of Alban; County 1973), The court asserted: 
Comparative negligence is now the law in this state, although it remains for the 
Court of Appeals to decide what type of comparative negligence is to be applied."

08 Jones v. Iloffman, 272 So. 2d £29 (Dist. Ct. App. Fla., 4th Dist., 1973). The 
court held:

We therefore decide that contributor!' negligence should not bar re­
covery in an action by any person or his legal representative lo recover 
damages for negligence resulting in death or injury to person or property, 
but any damages allowed shall be diminished in proportion (percentage) 
to  the amount of the negligence attributable to the person bringing such 
action or on behalf of whom such action is maintained.

Id. a t 533. It is not surprising that the language used here closely resembles that of
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tilled  to  the F lo rida  Suprem e C ourt for review, and thus the final 
disposition of the  doctrine in  th is sta te , as in  N ew  Y ork, has y e t to 
be determ ined.

I t  is im portan t to  realize th a t the co u rt m ethod of reform  has 
a  num ber of shortcom ings. F o r example, none of the judicial opin­
ions, in  e ither N ew  Y ork  or F lorida, m entions any  of the procedural 
m eans through  which & com parative negligence rule m ight be im ­
plem ented.00 In  con trast, th e  legislature is likely  to  d ep a rt from 
legal form alism  and  establish  pragm atic rules such as the special 
verd ic t p rocedure under which a  ju ry  actually  arrives a t a  percentage 
distribu tion  of fault. T h e  legislative m ethod of reform  m ay  also 
have the advantage of a  sta tem ent of all the ram ifications and con­
sequences of the change being made, while the trad itional judicial 
approach  often  leaves the full extent and significance of the  change 
in  doubt un til ano ther case presents the opportun ity  to  determ ine an 
add itional aspect of the problem .100 T hus, the legislature can do more 
th an  m erely announce a  new rule of law; it  can specifically establish 
th e  w ay in  which the ru le  will operate and the effect of the rule on 
existing related  concepts.101 A nother advantage associated w ith 
legislative change is th a t  it  can be given a  prospective effect. Judicial 
reform , on the o ther hand , custom arily  has an  undesirable retroactive 
effect w hich subjects conduct to  a  legal rule th a t was not in existence 
a t  the tim e the cause of action arose.102 F inally , there is greater 
assurance of public acceptance when a  new rule of law  is adopted by 
th e  elected representatives of the  people, ra th e r th an  by  the detached 
m em bers of the ju d ic ia ry .103

P erh ap s in recognition of these problem s, seven states have 
recently  chosen the legislative m ethod of adoption .101 E ach  of the

many comparative negligence slatuti-s. A distinct disadvantage of judicial reform is 
that unless the courts arc willing to make wnat is in effect n legislative decree, the 
change to comparative negligence will have to he made on a rase-hy-case hnsis. 
The resulting confusion and uncertainty is exemplified by the New York cxpe-icncc.

011 The courts arc, of course, well-suited to prescribe the necessary functions of
the judge and jury under a  comparative negligence system, but judicial opinions 
rarely utilize this empirical advantage. Judges are prone to ignore the details of 
actual courtroom practice when announcing broad doctrinal changes in the sub­
stantive law.

100 Peck, The Role oj the Courts owl Legislatures in the Reform of Tort Low, 
-iS M in n . L . R f.v . 265, 299 (1963).

101 In this context consideration should be given to the desirability of adopting 
nn extensive comparative negligence rule which could encompass such problems ns:
(1) the operation of a special verdict for determining the comparative percentages 
of fault; (2) the effect of the rule on contribution among joint tortfeasors; and (J) 
the effect of the release of one tortfeasor on liability of others. See Jn.wio C ode 
§§ 6-801 to -806 (Supp. 1973); U ta i i  C ook A n n . 5§ 78-27-37 lo -43 (Supp. 1973).

502 l’cck, The Role of the Courts and Legislatures in the Reform of Tort Law,
4S M in n . L . R ev. 265, 400 (1963).

10a Friendly, The Cap in Lawmahing— Judges Who Can't and Legislators Who 
W on’t, 63 C olum . L. R ev. 787, 791 (1963).

101 Colorado: Cor.o. Rr.v. S ta t .  § 41-2-14 (1 9 7 1 ); Idaho: Id a tto  C ode 55 6-801
to  -806 (Supp. 1 9 7 3 ); N ew  Jersey: N .J. L a w s 1973, ch. 146, effective August 22,

law s was based 
A laska’s proposed 
doctrine represent 
con tribu to ry  negUg 
proposed A laskan : 
k ep t in  mind. T he 
chance107 would h i 
negligence system , 
h arsh  effects of tht 
lion the  en tire  fina 
to  th e  other. In  a  .'
a re  unnecessary a 
fau lt. Also, w hat v 
p roof? W hat abou 
a re  th e  k inds of a' 
to answ er, b u t the; 
m ent of a  compare 
to  b e  expected wlu 
enough th a t these 
ccp tab le to resolut

T h e  roots of 
the processes of A

1973; North Dakota: 
R ev. S t a t .  § 18.470 
1973) ; and Wyoming: 

J"5 See note 4S su 
I t  is interesting to 

certitude with respect 
261 Oic. 545, 495 P.2< 
l\2 d  315 (Colo. 1971) 
statute was applicable i 
ol enactment. Neither 
comparative negligence 
vision tha t adequately 
causes o f action wliid
8th Lenis., 1st Siss. § 

too  Fortunately, A
in contributory neglige 
the court criticized tin 
Dial: “ lO]niy the tr 
should govern cases su 
should not he a defonsi 

io i See W. P ro s s i 
suggested that the prir 
a comparative negliger 
a rule intended lo pr 
mitigated) is guarantc 

108 A detailed am 
are tangential problem 
e.g., Ghiardi & Ifogan, 
18 D e f e n s e  L.J. 537 
465 (1953).



C O M PARATIVE NEGLIGENCE

laws was based on the W isconsin model and closely resembles 
A laska’s proposed s ta tu te .103 B u t while the com parative negligence 
doctrine represents a  d istinct im provem ent over the old rule of 
con tribu to ry  negligence, it is surely  not a  panacea. In  considering the 
proposed A laskan sta tu te , a  num ber of potential problem s should be 
k ep t in  mind. T h e  doctrines of assum ption of risk 100 and  last clear 
chance107 would have to  be applied differently u nder a  com parative 
negligence system . T h e  doctrii.es evolved as m eans to am eliorate the 
harsh  effects of the  con tribu to ry  negligence rule, bu* in  their opera­
tion th e  en tire  financial burden is m erely transferre  from  one p arty  
to  the other. In  a  system  of dam age apportionm ent these exceptions 
a re  unnecessary  and  a t variance w ith  the  theory  of com parative 
fault. Also, w hat would happen to the  rules pertain ing to burden  of 
proof? W hat about contribu tion  between jo in t to rtfeaso rs?108 These 
are th e  kinds of questions w hich m ay  have to be left for the courts 
to answ er, b u t th ey  certain ly  p resen t no m ajor b a rrie r to  the enact­
m ent of a  com parative negligence rule. Some am ount of difficulty is 
to  bo expected when dealing w ith so fundam ental a  change, and it is 
enough th a t these p ractical problem s are both  foreseeable and sus- 
ccptable to resolution.

l i f e

V. C o n c l u s io n

T h e  roots of con tribu to ry  negligence arc deeply em bedded in 
the processes of A m erican jurisprudence. W hatever the reason, the

1973; North Dakota: N.D. C e n tu r y  C ode ch. 9-10-07 (Rupp. 1973); Oregon: O re . 
R ev. S t a t .  § 18.470 (1 9 7 1 );  Utah: U t a h  C ode A n n . §§ 78-27-37 to -43 (Supp.
1 9 7 3 ) ; nnd Wyoming: Wvo. S t a t .  § 1-7.2 (Supp. 1973).

i*15 Sec note 48 supra.
I t  is interesting to note that in both Colorado and Oregon there was sonic in­

certitude with respect to the retroactive effect of their laws. In Joseph v. Lowery,
261 Ore. 545, 495 I\2d  273 (1972), end in Hcafer v. Dcnvcr-Bouldcr Ilus Co., 489
P,2d 315 (Colo. 1971), it was held that tlic newly enacted comparative negligence 
statute was applicable only to causes of action arising subsequent to the effective date 
of enactment. Neither plaintiff could therefore collect for his damages under the 
comparative negligence rule. The current Alaskan hill does, however, contain a pro­
vision that adequately deals with this issue. I t  states: "This Act applies only lo
causes of action which arise subsequent lo the effective date of this Act." SB 166,
8th Lcgis., 1st Sess. § 2 (1973).

lou Fortunately, Alaska has already discarded this doctrine ns a separate defense 
in contributory negligence cases. In ..cavitt v. Gillaspic, 443 I*.2d 61 (Alaska 1968) 
the court criticized the operation of the assumption ot risk doctrine nnd concluded 
that: "[O lnly the traditional notions of negligence nnd contributory negligence 
should govern cases such ns we have here and that the defense of assumption of risk 
should not he a defense and should not he used.” Id. at 68.

107 See W. P ro s s e r ,  T h e  L a w  o f  T o r t s  § 67 at 439 (4th ed. 1971). Prosser has 
suggested that the principle of last clear chance would no longer be necessary under 
a comparative negligence system. There would obviously be no reason lo perpetuate 
a rule intended to protect the plaintiff's rigid of recovery, since recovery (though 
mitigated) is guaranteed under a damage apportionment approach.

108 A detailed nnnlysis of these Issues would serve i,o useful purpose here. They 
arc tangential problems and have been adequately discussed in other writings. See, 
e.g., Ghiardi fc Hogan, Comparative Negligence— The Wisconsin Rule and Procedure, 
18 D e f e n s e  L.J. 537 (1 9 6 9 ); Prosser, Comparative Negligence, 51 M ic h . L. Rf.v. 
465 (1953).
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h a rsh  inequities attribu tab le  to the doctrine have been tolerated for 
fa r too long, a  particu larly  regrettab le fact in th a t  a  fa ir and effective 
a lternative rule is available. C om parative negligence offers a  more 
ra tional approach to  the treatm ent of m utual fault, and  experience 
has shown th a t the adm inistration  of an  apportionm ent doctrine is 
possible. F o r A laska, legislative initiative would be preferable to 
jud icial in ertia  and  piecem eal solutions. T he legislature has the 
opportunity , since a  com parative negligence bill is curren tly  before 
it, to  provide a  tim ely and com prehensive solution to the  contribu to iy  
negligence problem . W hile the im portance of tra il'tion  in the law is 
recognized, the legislature can im plem ent needed social changes and 
d iscard  an tiquated  rules. T rad ition  w ithout justice, trad ition  merely 
for the sake of tradition , has no place and should give w ay to a 
m ore ra tional and equitable system .

B r u c e  L. D u s f .n b e r r y
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C O M PA R A TIV E N E G LIG E N C E

A s a result o f  action by the 1973 L eg isla tu re ,1 on A pril 1, 1974, the 
S ta te  o f  W ashington will abandon  the doctrine o f contributory  negli­
gence and replace it with the increasingly popu lar rule o f com parative 
negligence. C om parative negligence has been described as "a fault 
concept that apportions liability for dam ages in proportion  to the con ­
tribu tion  o f each tortfeasor causing  the injury o r dam ages.”2

T his note will discuss briefly the policy considerations underlying a 
choice between com parative negligence and  con tribu to ry  negligence, 
and will attem pt to predict the effects, both  procedural and  su b stan ­
tive, o f  the new A ct on p ractice in W ashington.

I. W A SH IN G T O N ’S N E W  C O M P A R A T IV E
N E G L IG E N C E  A C T

T he new V »shington  A ct provides:

Section 1'. Contributory negligence shall not bar recovery in an ac­
tion by any person or his legal representative to recover damages 
caused by negligence resulting in death or in injury to person or prop­
erty, but any damages allowed shall be diminished in proportion to the 
percentage of negligence attributable to the party recovering.11

Section 2. The negligence of one marital spouse shall not be im­
puted to the other spouse to the marriage so as to bar recovery in an 
action by the other spouse to the marriage, or his or her legal repre­
sentative, to recover damages from a third party caused by neglige ,ce 
resulting in death or in injury to the person.4

•Section t o f the. new A ct replaces the rule o f contribu tory  negli­
gence w ith the rule o f  com parative negligence; Section 2 abrogates a 
long standing  com m unity property  rule. Som e com parative negligence 
statu tes perm it only those plaintiffs w ho are themselves responsible for 
less than a specified percentage o f the total negligence to recover; these

1. Ch. 138. (19731 Wash. I.aws. 1st Kx. Scss. The W ashington Comparative 
Negligence Act is collided in W ash . K tv. Com §!i <1.22.0IO-.9IO(Siipp. 197.3).

2. C. It. l i t n  A; C .  J. I l i i  r. C oM PA K v r iv i i  N i.ia .icasii M anual  § 1.10. at I 
(1971) Ihcrcinnficrcited n s l l i i i A  H u r l .

3. W a s h . R l v . C u d e  § -1.22.010.
-I. /(/., § -1.22.020.
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statutes enact “ m odified” com parative  negligence. Section 1 o f the 
W ashington A c t contains no such qualification, placing W ashington forte.m 
a-.iong the states adopting  “p u re” com parative negligence. T hese two 
forms o f  com parative negligence have m uch in com m on, o f  course, 
and the experiences and  jud ic ia l decisions o f  ju risd ictions which have 
adopted  pure as well as modified com parative negligence will exert 
persuasive force in constru ing the new A ct.5

A lthough subject to  conflicting in terp rc ta tions,'i Sect. l 2 o f the 
new A c t apparen tly  abrogates the com m on law ru le  im puting the neg­
ligence o f one m arital spouse to the o ther so as to  b a r the la tter’s re­
covery in an action for dam ages caused  by the negligence o f  a third 
party . P rio r  to the A ct, the courts held that because the dam age claim  
fo r personal injuries o f one spouse is com m unity  p roperty , the con tri­
butory  negligence o f the o ther spouse will b a r recovery.7

II. H IS T O R Y , A L T E R N A T IV E  F O R M S, A N D  E F F E C T  ON 
P R O C E D U R E  O F  C O M P A R A T IV E  N E G L IG E N C E

A dop tion  o f  com parative negligence has been a response, by either 
the legislature o r  the courts, to the often inequitable results produced 
by the do ctrin e  o f  con tribu to ry  negligence. T h e  jud icially-created  rule 
o f  con tribu to ry  negligence,” by w hich a p lain tiff recovers all or

5. For jurisdictions which have adopted pure com parative negligence, sec note 
20 infra. F o r jurisdictions which have adopted modified comparative negligence, see 
notes 28-30  infra.

6. Sections i and 2. read together, suggest that the Legislature intended each 
spouse's recovery to be dim inished in proportion to the percentage of negligence, 
attributable lo the negligently acting spouse; imputed negligence lessens hut does not 
bar recovery. This is consonant with the m andate o f Section I that "any damages 
allowed shall be diminished in proportion to the percentage of negligence attributable 
to  the party recovering." Ilut when read alone, tlic absolute prohibition of Section 2 
that "the negligence of one marital spouse shall not be imputed to  the other 
spouse . . . ." appears to prohibit considering the acting spouse's fault when comparing 
the negligence of the oilier: to do so would he "im pute" one spouse's negligence to 
the other. T he first interpretation reduces'Section 2 to n mere expression of an obvious 
inference from Section I: the latter interpretation seems to express better the probable 
legislative intent.

7. See Osthellcr v. Spokane Si Inland Em pire U.K.. 107 Wash. 678. 182 I*. 630 
IF  29).

8. T he doctrine originated in liutlcrfieltl v. Forrester. II East 60. 103 Eng. Rep.
926 (K.H. 1809), wherein the plaintiff was denied recovery for injuries resulting
from a horse riding accident on the ground that he was partially responsible for the
accident.
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nothing, frequently  frustrates the a tta in m en t o f  full and fair com pensa­
tion for the  victim s o f tortiously caused  accidents. T h is  “a!' o r n o th ­
ing” app ro ach  con trasts sharp ly  with com parative  neglig. a u nder 
w hich the fau lt o f the p lain tiff reduces his recoverab le dam ages but 
does not ac t as a to ta l b a r to recovery

A . T he D ebate

A dvocates o f  com parative negligence corttcnd th a t its adoption 
reduces co u rt congestion by p rom oting  m ore settlem ents and  shorter, 
sim pler tr ia ls .10 A lthough the change m ay result in an increase in liti­
gation , they argue that the g reater certa in ty  o f  a p la in tiffs  realizing 
som e recovery  u nder com parative negligence prom otes settlem ent by 
both  sides and  reduces the p la in tiffs  insistence upon  a ju ry  tr ia l ."  
T hose w ho oppose com parative negligence p red ic t exactly  opposite 
resu lts.1'2 F u rtherm ore , they view the d o ctrin e  o f con trib u to ry  negli­
gence as a  ju s t and  equitab le check on those individuals w ho seek to 
“profit” by  their own w rongdo ing ,1-'1 and  suggest that any harshness of 
the rule is am eliorated  by the ju ry ’s na tu ra l sense o f  ju s tic e .M Propo-

9. See S c h w a r tz , h ir e  Comparative Negligence in Action, 34 A m . T r i a l  L aw . L.J. 
117. 118 (1972) (hereinafter cited as S chw artz); H e f t  & H e f t ,  supra  note 2.

At the date of this publication, the following .states num ber am ong those which 
have enacted some form of com parative negligence: Arkansas, a u k .  S t a t .  A n n . tit. 
27-1730.1 11961); C olorado. Cot.o. R e v . S i a t .  ch. 41-2-14 (Supp. 1971); G eorgia, 
G a . Conn A n n . 8 105-603 (1933); Hawaii, H a w a ii R e v . S i a t .  § 663-31 (1968): 
M aine, M e . R e v . S i  a t .  A n n . tit. 14. 8 156 (1964); M assachusetts. M a ss . G t.n . L a w s 
A n n . ch. 2 3 1. 8 85 ( 1969); M innesota. M in n . S t a t .  A n n . ch. 604.01 (1969); Mississippi, 
Miss. C o d e  A n n . 8 3.1454 (1910); N ebraska, N e ii .  R e v . S t a t .  § 25-1151 
(1913): New Hampshire. N .H. R e v , S t a t .  A n n . 8 507:7u (1969); O regon. O kf.. R e v . 
S t a t .  8 18.470 (1971): Rhode Island. R.l. G i n . L a w s  A n n . 6 9-20-4 (1971); South 
D akota. S.D . C o m p i le d  L a w s  A n n . 8 20-9.2 (I9(,7): U tah. U iaii C o d e  A n n . 6 12- 
1036 (1969); W isconsin, Wis. S t a t .  A n n . 8 995.045 < 1931).

10. See N ote, Tort-Comparative Neminence Statute, 18 V a n o . L. R e v . 327, 329-30 
(1964).

11. See Haugh, C omparative Negligence: A Reform  L o u r  Overdue, 49 O r e .  L. 
Ri.v 38. -12 (1969) (hereinafter cites as H augh ].

12. See C otton. Comparative Nejtlifience: N o t in the I'nhlic Interest, i / L a. It.J. 
205 (1969); Hums, Comparative Neali/ienre: A Law Professor Dissents, 51 li.l.. U.J. 
708(1963).

13. T he argum ents in favor o f retaining contributory negligence ns a bar to 
actions are: ( D A  negligent plaintiff gives implied consent to all the consequences of 
his negligent act; (2) the equitable doctrine o f unclean hands dem ands that where 
hotli parties arc at fault, the courts should leave them  as they are; (3) contributory 
negligence provides a check on plaintiff-oriented injuries: (4) the p laintiffs negligence 
is the superceding, legal cause; and (5) by denying recovery, the doctrine restrains 
carelessness. See Haugh, supra note 11. at 39.

14. Id. at 41.

■
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t jien ls  o f  com parativcinegligence have categorically  con trad icted  th ese :« 
c la im s.15

Studies ind icate  that, in actuality , the change to com parative neg­
ligence has little practical effec t.11’ A survey o f  the short-lived experi­
m ent of A rkansas with a pure com parative negligence statu te from  1955 
to 1957 resulted in the follow ing conclusions:17 (1) T h e  in troduction  
o f  com parative  negligence brought ab o u t no  d rastic  change in the 
nu m b er o f  cases burdening  the courts; (2) it did no t affect the p refer­
ence fo r ju ry  trials or the length o f  trials; (3) it increased potential liti­
gation  bu t p rom oted m ore pretrial settlem ents; (4) dam ages were 
h a rd e r to determ ine u nder com parative negligence; (5) plaintiffs won 
m ore, bu t not larger, verd ' *s u nder com parative  negligence; and (6) 
cases had  a h igher com proir. ^e value fo r settlem ent u nder co m p ara ­
tive negligence. A follow -up survey studying  the experience o f A rk ­
ansas u n d er a m odified form  o f com parative  negligence from  1957 to 
1967 affirm ed the conclusions o f  the orig inal su rv e y .'8 In addition , an 
observer o f  W isconsin’s experience w ith com parative  negligence ind i­
cates tha t it has no t raised insurance ra te s ." ’

15. T hey  point out that: (I) W here the entire burden o f the loss fnlls 
upon the less negligent party  the policy is harsh and unjustifiable (2) 
there are exceptions to the rule by which the party can recover despite 
his negligence; (3) to say the p laintiffs negligence is the sole cause a ttr i­
butes a m eaning to legal cause that is inaccurate; (4) it is unlikely that a 
negligent plaintiff has in mind his loss of recovery when he comm its the neg­
ligent act; and (5) rendering the defendant im m une may. encourage carelessness on
his part. T o  rebut the argum ent that the ju ry  is already employing a form of com ­
parative negligence, one writer has stated that because juries may use a com parative 
negligence approach in situations where the plaintiff was contributorily negligent, the 
retention o f the contributory negligence rule leads laymen to disrespect our system of 
accident law and to ignore ju ry  instructions. Sec ttcnerally Hi-i-t & Hi-.hi. supra note 
2; Prosser, Comparative Negligence, 5! Mien. L. Rr.v. 465. 468, 470—71 (1*753) 
[hereinafter cited as Prosser]: I.augesen. Colorado Comparative Negligence, 48 
Denvf.k L J .  469. -170 (1972); Haugh, supra note i t ,  at 40; Maloney, I'rom  Con- 
Iribnioiy lo Comparative Negligence: A Needed l.aw R eform , 11 U. I-i.a. L. Rt-.V. 
135, 162(1958) [hereinaftercited  ns M aloncyl.

16. See Rosenberg, Comparative Negligence in Arkansas, A "liefore and After" 
Survey, 13 Auk. L. Rr.v. 89 (1959) [hereinafter cited as Rosenberg]; Note, Compara­
tive Negligence— A Survey o f the Arkansas Experience, 22 Auk. I.. Kt.v. 692 (1969) 
[hereinafter cited as Survey] ; Pfankuch. C omparative Negligence r.v. Contributory 
Negligence, 1968 Ins. L J .  725. 73 I (1968) [hereinafter cited as P fankuch].

17. See Rosenberg, supra note 16, at 108.
18. See Survey, supra not.*. 16. at 713.
19. See Pfankuch. supra note 16. at 7 3 1.
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S 2 .500 . If II was dam aged in the sa 
fault, lie would recover $1,000 less

25. Id.
26. I’rosser, supra note 15. at 4
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20. Delaw are. Mississippi anil Rhode Islam! have adopted this form of comparative 
negligence hy legislative enactm ent. See, e.p., Miss. Com: A n n . § 11-7-15 (Sapp. 1972); 
R.i. G i:n. Laws S 9-20-t (Supp. 1972). In HofTmand v. Jones. 2K0So. 2d 43 I (F la. 1973). 
the F lorida Suprem e Court replaced the rule of contributory negligence with that of pure 
com parative negligence. The court reasoned that since the doctrine of contributory negli­
gence was not clear and free from doubt at the time Florida's statute adopting the common 
law of England was enacted, it was not made a part of the statute law o f Florida but was 
a judicially adopted rule subject to  judicial abrogation, hi. at 43-1.

21. See Flynn, Comparative Ncplipence: The Debate, KTkiai. 49(1972) [hereinafter 
cited us F ly n n ).

22. See Mi l r & M i t t ,  supra note 2. § 1.50.
23. hi.
24. H a r r  & H u n  propose an example; If A  has been damaged to the extent 

o f $25,000 and he is 909r negligent, this would permit a recovery of $25,000 less 90% . or 
$2,500. If II was damaged in the same accident to  the extent of S I.Ooo and was 10% at 
fault, he would recover $ 1,000 less 10% or $900.

26. Prosser, supra note 15, at 494

r. , ,*>•

IS P ? ®

C o m p ara tiv e  N eligence

11. T he Pure F orm  o f  C om parative Negligence

U n d er “ p u re” com parative negligence, apportionm ent o f dam ages 
is an  exact rendering  o f the fault system .20 T h e  to rtfeasor pays'or.ly  
tha t po rtion  o f dam ages fo r which he is accountable; conversely, the 
c la im an t’s dam ages are dim inished in p roportion  to his negligence.21 
A  p la in tiff m ay recover even if his negligence is greater than that of 
the defendan t, bu t his recovery is dim inished by the am oun t o f  his 
own negligence. In  term s o f  apportionm ent, if  a p la in tiff is found 
guilty o f  n inety-nine percent o f the fau lt he still recovers one percent of 
his losses.22 T h e  defendan t’s only escape from  liability under the rule 
o f pure com parative  negligence is a finding o f no fault on his part.22

T h e m ost severe criticism  directed at pure com parative negligence 
is tha t it perm its a w rongdoer to recover dam ages even if he is guilty 
o f the g reater fau lt.24 Som e w riters feel that this result is con tra ry  to 
the ph ilosophy o f o u r fault system, a system  w hich is prem ised on the 
principle tha t all persons arc  responsible for their negligent acts and 
om issions. T hey  find that such a result dim inishes th e  im pact o f  stan­
dards o f  conduct w hich, because they reflect the m oral law, are so­
cially  desirab le .25 O thers fear th a t under a pure com parative negli­
gence sta tu te  the ju ry  w ould feci com pelled to give the p lain tiff som e­
th ing in every case.

B ut, as D ean Prosser asserts, the cou rt still has contro l over an un ­
justified apportionm ent; furtherm ore, a small recovery often would be 
less than  the nuisance value of a suit.20 P rosser and o ther com m enta­
tors agree th a t pure com parative negligence is the superio r rule o f
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apportionm en t a n d  that nonpure form s o f com parative ' negligence -  ■ v 
leave dam ages undivided in too m any cases and  often lead to  appeals 
abound ing  in confusion.27

C. M odified  C om parative Negligence

N evertheless, m ost states which have abandoned  the doctrine o f 
con trib u to ry  negligence have adopted a m odified, o r “ n onpure ,” form  
o f com parative  negligence. O ne varia tion  o f this “no n p u re” rule a l­
lows recovery  to  plaintiffs whose negligence is “not g reater th an "  tha t 
o f  the d e fe n d a n t28 T h e  m ore com m on form , how ever, perm its only 
those p lain tiffs w hose negligence is “not as g rea t as” the defendan t’s to 
recover.2*’ T w o  states vary this fo rm ula by perm itting  a p h in tif f  to 
recover only when his negligence is “slight” relative to the defendan t’s 
“gross” negligence.30

III. IM P A C T  O F  C O M P A R A T IV E  N E G L IG E N C E  
IN P R A C T IC E

A . R etroactive A pp licab ility  
•

C om p ara tiv e  negligence will not app ly  to causes o f ac tion  which 
arise before A pril 1, 1974. In  those states in w hich the issue has been 
litigated, the courts have unanim ously and  unequivocally  denied re t­
roactive application  to com parative  negligence unless required  by^ 
s ta tu te ;31 the new A ct does not require re troactive applicability  on its

27. See  Prosser. note 15. at 50S; Kcclnn. C om m ent on M aki r . I'retk, 2 I V anij

I.. Kt-v. 90ft. 9 1 1 (1968); Schwartz. sitpiit note 9.
28. Three stales fo llow ihis form of com parative negligence: New I lam pshirc. N.H. 

kt'.v. S t a t .  A n n . § 507:7a ( 1970): Vermont, V r. S t a t .  A n n . lit. 12. § 1036 (1 9 3 7 ); ntul 
W isconsin. Wis. S t a t .  5 895  ( 1971).

29. Right stales follow th 's rule, hut with individual variations: Arkansas. A u k . Si a t .  
A n n . 8 27-1730.1 (19-17); C olorado. Cot.o- R e v . S i a t .  A n n . § 41-2-14 (Supp. 1971); 
G eorgia. G a . Com; A n n . 8 105-603 (1968); Hawaii, H a w a ii K i;v. S t a t .  8 663-31 
(Supp. 1972); Maine. M e . Ki-v. S i  a t .  A n n . tit. 14. 8 156(1965); M assachusetts, M ass. 
G e n .  L a w s  A n n . ch. 231, 8 85 (Cum. Supp. 1972); M innesota, M in n . S t a t .  A n n . § 
60-1.01 (1945); and Oregon. Out;. K e v . S t a i . S  18.170(1953).

30. N ebraska. Nr.n. R e v ..Si At .8  25.1151 (196-1); and South Dakota,S.I).CoM i'it.r.D 
L a w s  A n n . 8 2 0 -9 -2 (1 9 6 7 ).

31. See Culler v. Illinois C entral U.K.. 10(1 Miss. 705, 56 So. 783 (1 9 1 1); Brew stcrv.
I.udtkc. 2 1 1 Wis. 344. 247 N.W. 4 4 9 1 1933): Kcddcll v .N orton , 225 A rk. 643. 285S.W .2d 
328 (1955). In other stales the legislatures have expressly stated the statute either 
would apply retrospectively or prospectively.
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Case 3: P la in tiff is m oie  
three party  situa tion . Defer 
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C om parative  N cligenec .

32. Ilolzeut v. M ueller, 54 Wis. 
settling). I (allows further pointsout t 
the merits o f which are not dctermi 
not very well rely in causing injury 
merit, most courts have ignored it. t

33. These hypothetical situatioi
34. T he case law supports this n 

procedure of com paring the plainlil 
Pearson Appliance Store, 155 Neb. 
Ins. Co.. 210 Wis. 659. 246 N.W. 4:

35. See Yazoo 3c M.V. U.K. v.<
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. face. W hile no cases to  the co n tra ry  have been found, C h ie f Justice 
Hallows argued  in a recent dissenting opinion tha t a s ta tu to ry  m odifi­
cation  o f W isconsin’s com parative negligence rule to  allow  recovery 
by the p la in tiff so long as his negligence w as “not greater th an ” the 
defen d an t’s was rem edial in ch a rac te r and  should  have been applied 
to  pending causes o f  ac tion .32

B. A pp lica tion  o f  the Pure C om parative N egligence S ta tu te  to 
Specific Factual S ituations

T h e operation  o f a  pure com parative  negligence sta tu te  can  be 
dem onstra ted  by reference to certain  hypothetical situations.33

Case I: P la in tiff is guilty o f  lesser negligence in a tw o-party action  
and  defendan t sustains no dam age. P la in tiff sustains $ 10,000 dam age. 
T h e  ju ry  finds p la in tiff twenty-five percent at fault and  defendant sev­
enty-five percen t at fault. P la in tiffs  recovery is determ ined by com ­
paring  his negligence with the total negligence involved and  reducing 
his rc'-ovcry accordingly;34 thus, p la in tif fs  negligence is twenty-five 
percent o f  the to tal, so he recovers seventy-five percent o f his d am ­
ages, o r $ 7 ,5 0 0 .

Case 2: P la in tiff is guilty o f  greater negligence in a tw o-party ac­
tion and  the defendan t sustains no dam ages. P la in tiff sustains $ 10,000 
dam age. T h e  ju ry  finds p lain tiff sixty percent a t fault, defendan t forty 
percent. P la in tiffs  negligence is sixty percent o f the total, so p la in tiffs  
dam ages o f  $ 1 0 ,0 0 0  arc  reduced by sixty percent and  he recovers 
$ 4 ,0 0 0 .33 P la in tiff w ould have had no recovery in a m odified co m p ar­
ative negligence ju risd iction .

Case 3: P la in tiff is more negligent than one o f  tw o defendants in a 
three party  situation. D efendant num ber one (D - l)  and defendant 
num ber two (D-2) sustain no dam age and p lain tiff sustains $10 ,0 0 0

C om parative  N eligcnce

32. M otion  v. Mueller. 54 Wis. 2il 38H. 195 N AV. 2d 635 11972) I Mallows. C.J . dis­
senting). Mallows further points out that a defendant, "has no vested rights in a tort defense, 
the merits of w hich are not determined until trial and upon which he slid not and could 
not very well rely in causing injury to the plaintiff." hi. nt 611. While the argum ent lias 
merit, most courts have ignored it. giving no reason for doing so.

33. These hypothetical situations are taken from Schwartz:, .wi/i/vi note 9, at 122 25.
34. The case law supports this method of calculation rnthei than the now discredited 

procedure o f com paring the p laintiffs negligence lo that of the defendant. S ir  M urray v. 
Pearson Appliance Store, 155 Neb. 860. 54 NAV. 2d 25011954): C am eron v. U nion Auto. 
Ins. Co., 210 Wis. 659. 246 N.W. 4 2 0 11933).

35. See Yazoo & M.V. R.U. v .C urroll. 103 Mils. 830. 6 0 So. 1013 (1912).
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dam age. Suppose p lain tiff was forty  percent negligent, D -l was ten per­
cent negligent and D-2  fifty percent negligent. P la in tiffs  dam ages o f 
$ 1 0 ,0 0 0  arc reduced by his share o f the total negligence, forty  per­
cen t, and  he ob tains a judgm ent against D -l and D -2  fo r $ 6 ,0 0 0 . D -l 
and D -2 will be jo in tly  an d  severally liable to  plaintiff; no right o f  
con tribu tion  exists between jo in t to rtfeasors in W ashington .35

Case 4: A  tw o-party action in w hich both  parties sustain dam ages. 
A utom obiles ow ned and driven by A  and  B  collide. E ach  sustains 
$ 1 0 ,0 r,0 dam age. A  sues B  and B  files a coun terclaim . A  is found 
forty  percent negligent and B  is found sixty percent negligent. A ’s neg­
ligence is I*. *.y percent o f  the to tal, so his dam ages o f  $ 1 0 ,0 0 0  are 
reduced by forty  percent an d  A  is entitled  to recover $ 6 ,0 0 0  from  B. 
L ikew ise, B 's  dam ages o f $ 10,000 are  reduced by sixty percen t and B 
is entitled to  recover $ 4 ,0 0 0  from A . T h e  question  o f se to ff between A  
and B  is discussed la ter.37

Case 5: V icarious liability. A ssum e that a servan t negligently 
drives his m aster’s truck  w ithin the scope o f his em ploym ent, and it 
collides with a ca r being negligently driven by defendan t. Servant is 
guilty o f  twenty-five percen t o f the negligence, an d  defendan t is guilty 
o f seventy-five perccn; o f the negligence. T h e  m aster m ay recover his 
dam ages from  the defendan t, less twenty-five percent. S im ilarly , d e ­
fendant m ay recover his dam ages from  the m aster, less seventy-five 
percent. If the m aster is assum ed not to be negligent in en trusting  the 
truck  to the servant, the calcu lations sim ply are perform ed between 
the servant and  defendant, an d  the m aster is then substitu ted  for the 
servant to  determ ine his recovery.33 But if the m aster were negligent in 
en trusting  the truck to the servant, perhaps know ing tha t the servant 
was chunk, the m aster’s recovery w ould be reduced by his own per­
sonal negligence plus that o f  his servant im puted  to him  under the 
d octrine  o f respondeat superio r.35

C. S tandard o f  A p portionm en t

A prim ary  question arising under a com parative negligence statu te

36. See discussion of contribution  in text accom panying notes 11*1-17 injra.
37. See discussion of setoff in text accom panying notes 6 7 - 7 1 infra.
38. See Dobbs, Act 191 Comparative Neplipenre, 9 Auk. I -  Ui:v. >57, 379 (1955)

I hereinafter cited as l) o b b s |.
39. 1,1.

. is w hether it is the relative
should be the basis for app* 
cases reduce dam ages in prof 
tion  am ong com m entators is 
lished, apportionm ent should 
p a r tie s ."  T h is is the position 
negligence is com pared  not j 
causal negligence, o r  the nun  
negligent, bu t upon each pal 
causing the accident.42 C ert; 
the  sam e percentage o f negli 
is guilty o f  the sam e kind o f 
tinction between the extent t 
accident and the extent to  w 
yond the ken o f  the ju ry .

D . Special Verdicts

T he special verdict has be 
live negligence co n c e p t."  Ui 
to  determ ine as findings o f f 
percentage o f  negligence at 
applies the law  and  appot

40. Itnird v. H arrington. 2(|2 Mi
4 1. See Prosser, supra note 15. i 

note 38. at 361: ami (toiichurd. <•!/>/> 
pence. 54 M a ss . L .Q . 125 (1 9 7 2 ) [he

42. Cirana v. Summ er ford. 12 W
43. S trupp v. Farm ers Mutual A
44. liiii■r & Hi l l, supra note 2.
45. See  M aloney, supra  note 15, 

and answers which might appear in
1. In operating his automobile 

lision, was the defendant Smith iicj
2. If you answer Question I 'Yes 
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is w hether it is the relative degree o f  causation o r o f  fault which 
should be the basis fo r apportionm en t o f  dam ages. A lthough som e 
cases reduce dam ages in p roportion  to causation,•|0 the preferred  posi­
tion am ong  com m entato rs is th a t once sufficient causation is estab ­
lished, ap p o rtio n m en t should  be based on the com parative  fault o f  the 
parties.*1 T h is  is the position o f the W isconsin court; it has held that 
negligence is com pared  no t on the basis o f  the kind o r ch a rac te r o f 
causal negligence, o r the num ber o f respects in which the parties were 
negligent, bu t upon each party ’s con tribu tion  to the to tal negligence 
causing  the ac c id en t.'-  C ertain ly  the ju ry  is not required  to attribu te  
the sam e percentage o f  negligence to each party  m erely because each 
is guilty o f  the sam e kind o f  neg ligence.'3 In any  event, a refined dis­
tinction betw een the ex ten t to  w hich the defendan t’s fault caused the 
acciden t and  the ex ten t to  which he was negligent is likely to  be be­
yond the ken o f  the ju ry .

D. Specia l Verdicts

T h e special verdict has been called  the cornerstone o f  the co m p ara­
tive negligence concept. ' 1 U nder a  special verdict, the ju ry  is required 
to  determ ine as findings o f  fact the total am oun t o f dam ages and  the 
percentage o f  negligence a ttrib u tab le  to each party ; the ju d g e  then 
applies the law  and apportions the d am ag es .15 T his procedure is

•to. Baird v. H arrington. 202 Miss 112. 30 So. 2d 82 i 1047).
•11. See  Prosser, supra note 15. at 481; Schwartz, supra note at 125; IJobbs. supra 

note 38. at 361; and Bouchard. A pportionm ent o f  Damages Uniler Comparative Neyli- 
pence, 54 M a ss . L.Q. 125(1972) [hereinafter cites as B ouchard).

42. G rana v .Suinm crford . 12 Wis. 2d 517. 107 N.W. 2d 463 11961).
43. S trupp v. 1-nrmers M utual Auto. Ins.C o., 14 Wis. 2d 158. l09NAV.2d 66011961).
44. Hei-'T & H upt. supra note 2. 8 8.10.
45. See M aloney, supra  note 15,at 171 -72; Prosser poses a scries o f specific questions 

and answers which might appear in a typical case under a special verdict procedure:
I. In operating his autom obile at the tim e of and im mediately preceding the col­

lision. was the defendant.Smith negligent w ith respect to the operation of his car? Yes.
2 .1 f you answer Question I ‘Yes.' then answer this; Was the defendant Sm ith’s negli­

gence a cause of the collision? Yes.
3. In operating his autom obile at the time of and im mediately preceding the co lli­

sion. was the plaintiff Jones negligent with respect to failure to stop before gntering 
the intersection? Yes.

4. If you answer Question 3 'Yes.' then answ er this: Wits the plaintiff Jones's negli­
gence a cause of the collision? Yes.

5. If you answer all of the above Questions I. 2. 3. and 4 'yes.' then answer this: 
What percentage of the total negligence was attributable lo defendant Smith? 60 per 
cent. T o  plaintiff Jones? -10 percent.
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useful to  assure th a t-th e  ju ry  does not apportion  dam ages-d ir sortie 1 
basis o th er than  a com parison  of fault.

M ost com m entato rs support the use o f  special verdicts, especially 
with the pu re  form  o f  com parative negligence.'10 A lthough  the W ash­
ington A c t does not require  special v e rd ic ts ,17 W ashington courts have 
d iscre tionary  pow er to  requ ire  a ju ry  to re tu rn  a special verdict.'48 In 
add ition  to the value o f  special verdicts as an  aid to apportionm ent, a 
special verd ic t requires the ju ry  to find the facts w ithout regard  to  the 
actual ou tcom e of the case .10 It is claim ed that this p rocedure  p ro ­
vides a  m ethod fo r contro lling  the ju ry  in o rd e r to prevent excess 
sym pathy , prejudice, o r bias from  ta in ting  the fact finding p ro cess/'0 
A lso, the special verdict m akes it possible to localize e rro r and save 
sound portions o f  a verdict, w hereas a defect in p art o f  a general ver­
dict destroys the whole v e rd ic t/ '1

A lthough it is difficult in cases con ta in ing  num erous com plex issues 
to  form ulate  satisfactory  special verdicts c ither in the form  o f  fact 
questions or fact findings,52 a  general verdict does not insure tha t the 
ju ry  understood  or follow ed in stru c tio n s/'3 Nevertheless, special ver­
dicts have been opposed as m aking it difficult fo r ju ries to reach

6. W hat is the am ount o f dam ages plaintiff J ones has sustained? S 10.000.
Prosser. supra  note 15. at 497-98.

46. G hiardi and Hogan. Comparative Negligence, 18 D i.ii.nsi I ...I. 537 (1969): Kir- 
chen. Unfairness o f  "M ississippi Type" Comparative Negligence, 2 l o r  Tut: D e f e n s e  66 
(1970): H e f t  & H e f t ,  supra note 2. § 8.10; Prosser, supra note 15, at 497: Maloney, supra 
note 15, at 171-72; liottchard, sap 'a  note 41; Note, Comparative Negligence, A Look at 
the Son'll Dakota Approach, 14 S.D. L. Rr.v. 92 (1969).

Mississippi utilizes general verdicts lather than special verdicts in applying its pure com ­
parative negligence statute. Such use o f  general verdicts in com parative negligence actions 
iias been criticized on the ground that it is not possible to determ ine w hether the ju ry  does, 
in fact, dim inish the recovery it awards in proportion to the negligence attributed to the 
person injured. See H n  r <fi H ta: r, supra note 2. S 3.310.

47. See text accom panying note 3 supra.
48. (a) Special Verdicts. T he court may require a ju ry  to  return only n special verdict 
in the form of a special w ritten finding upon each issue of fact. In that event the court 
may subm it to tlic ju ry  w ritten questions susceptible o f categorical or other brief 
answers o r may subm it w ritten forms of the several special findings which might 
properly he made under the pleadings and evidence . . . .

W a s h . S u p e r .  C i . (C iv .)  It. 4 9 11972).
49. See H n  r & Hi i t .  supra note 2, § 8.10.
50. See  M aloney, supra note 15, at 171-72.
51. See Driver. The Special Verdict— Theory toal Practice, 26 W ash. I.. Rev. 2 1. 22 

(1 9 5 1) [hereinafter cited as D river].
52 . See Driver, supra note 51. at 24: IIi.i t  \  IIi i r . supra note 

supra note 9. at 134.
See H i.i t  i t  III ! i . supra n o te  2, § 1.70 .

S 1.70; Schwartz.
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53.

54. See D river, supra note 5 1
55. 5 J. Mooke. F ederai I’kai
56. See M aloney, supra note 1
57. M ultiple party cases arc < 

fault and assessment o f damages ii 
the typical jury , especially with uni 
they may approach a complexity t 
the allocation process. See I'rosse

58. See cases collected at 57 /
59. See Mississippi I’owcr «S: 

1934). classifying Mississippi's cot 
lagliata v. Shipow ners <ft Mcrchat

60. .SVeChisum v. I 'd p s .  22b 
national Uy.. 252 N.Y. i27. 169 h

61. See R e s t a t e m f .n t  o i Co?
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agreem ent,*4 an d  as lim iting the h istoric role o f  ju ries  in the adm inis 
(ration  o f  ju stice .55

E. M ultip le  Parties

M ultip le w rongdoers a re  jo in tly  and severally liable for the injuries 
they cause, and the in jured party  has the righ t to jo in  them  as defend­
an ts .55 In  theory , the only  satisfactory  m ethod o f  dealing  w ith a m ul­
tiple p arty  accident th rough  com parative  negligence is to bring  all the 
parties in to  co u rt in a single ac tion , apportion  the fau lt and  then a llo ­
c a te  the dam ages based on this apportionm en t. H ow ever, in practice 
p laintiffs will d o  well to  avoid w henever possible the com plexities and 
d anger o f  ju ry  confusion inherent in the jo in d e r o f  m ultiple defend­
an ts .57

F. E ffec t on  C onflict o f  Law s

T h ere  is no  uniform  rule by w hich forum  courts  have resolved 
choice o f  law conflicts betw een jurisd ictions em bracing  com parative 
negligence and those applying the com m on law  rule o f con tribu to ry  
negligence.58 Som e courts  have held tha t if a com parative negligence 
sta tu te  is in effect w here the to rt occurred , it m ust be applied by the 
forum  co u rt.5*' T h e  ra tionale  o f  these decisions is that com parative 
negligence, by g ran ting  a right o f  recovery not recognized by the 
com m on law to persons coiitribu torily  negligent, d irectly  affects su b ­
stantive rights o f  litigants;"0 consequently , if such a court follows the 
trad itio n al conflict o f  laws ru le  that the substan tive law o f  the place 
w here the w rong occurred  governs the ac tio n ,"1 it will look to that law

mm,pi

54. See  D river, siiprn note 51. nt 134.
55. 5 J. M o o r e .  F e d e r a l  P r a c t i c e  § 49.05 ( 1900).
56. See M aloney, supra note 15. a t 164-65.
57. M ultiple party  cases are often extremely complex factually. A pportionm ent of 

fault and assessment of dam ages involving three or more parties is a m onum ental task for 
I he typical ju ry , especially w ith only limited time available. W hen special verdicts are used, 
they may approach n com plexity nnd num ber which render the ju ry  totally ineffective in 
the allocation process. See Prosser, supni note 15. at 503— 0-1.

5S. See cases collected at 57 Am. J u r .  2d. Nenli^ence  ii 430 ( 19 7 1).
59. See  Mississippi Power & Light Co. v. W hitescarver, 63 I-.2d 928. 929 (5th C ir. 

1 934). classifying M ississippi's com parative negligence statute as substantive; .\ee o h o  In- 
tagliatn v. Shipow ners St M erchants Towboat Co.. 26 C al. 2d 365. 159 P .2d 1. 8 ( 1945).

60. .SVeChisum v. Phelps, 228 Ark. 936. 3 11 S.\V.2d 297 ( I958): l it/palrick  v. Inter­
national Ry . 252 N.Y. I27. I69N .F.. 112(1929).

61. See R e s t a t  em k n  i o p  C o n i i . i c i s  ii 377 ( 1934).
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I- ..i in  determ in ing  w hether the doctrine o f con tribu to ry  negligence .or-1 
com parative  negligence will con tro l.'’2 T he W ashington court follows 
the trad itional p lace o f  w rong rule,'13 but since it has not yet ch a rac ­
terized com para tive  negligence as a m atter o f  substance o r procedure, 
it is im possible to pred ic t how the cou rt will apply the law in such a 
case.

T h e  M ississippi cou rt has replaced the trad itional, inflexible conflict 
o f  laws ru le  in to rt cases with w hat is know n as the “most significant 
re la tionsh ip  ru le .””'1 U sing this doctrine, the court will apply its own 
com para tive  negligence law w here the forum  state has a m ore signifi­
can t re la tionsh ip  to  the occurrence and parties, even though the acci­
den t causing  the injuries took place in ano ther state adhering  to the 
com m on law  co n tribu to ry  negligence doctrine .113 C onversely, under 
som e m odern  conflicts rules, the court may decide to  apply a co m p ar­
ative negligence statu te  o f  the place o f the wrong, ra ther than  the com ­
m on law ru le  o f  the forum , on the ground that the foreign jurisd iction  
has a s tro n g er in terest in having its law  applied than does the forum.*’”

G . S e to f f

U nder W ashington  law, the court has discretion to allow a setoff o f 
one judgm en t against an o th er when w arran ted  by considerations of 
equ ity .”7 Som e com m entato rs oppose the use o f setoffs in conjunction 
w ith the p u re  form  o f  com parative negligence,”8 and R hode Island 
has responded to  this criticism  by incorporating  in its pure co m p ara­
tive negligence sta tu te  a  provision prohibiting  setoffs.””

,.n [Ktnmu. W hether setoffiis perm ittt
the context o f  insurance els 
found equally  at fault and s 
parative negligence each wc 
the o ther party ’s insurer. 1 
judgm ents w ould cancel cac 
to  insurance com panies, w

................  tage o f the pu re  eom parativi
Proponents o f  setoff, on 
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vigorously in the absence o 
ages would not ultim ately b 
the p la in tiffs  judgm ent. T  
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E ncum bering  the pure 
would result in insurance c 
ages apportioned  to their as: 
expected from  the co inpar 
insurer to ignore part o f  the

IV . C O M P A R A T IV E  h 
ON  C O M M O N  LA

62. See  T ri-S tate T ransit C o. v. Monday. 19-1 Miss. 714, 12 So 2d 920. 922 (1943): 
Mississippi Pow er & Light C o. v. W hitcscarvcr, supra note 59; C h isrm  v. Phelps, supra 
note 60; F itzpatrick v. International Ry., supra note 60.

63. See M aag v. Voykovich. 46 Wn. 2d 302, 280 P .2d 68011955): Stone Machinery 
Co. v. Kessler. I W n. App. 750. 460 P.20 6 5 1 ( 1970).

64. See R e s t a t e m e n t  (S e c o n d )  O p  C o n p i . i c t  O r L a w s 8 145 (1971).
65. See M itchell v. Craft. 2 1 1 So. 2d 509. S 16(Miss. 1968).
66. See P run tm cr v. Hilton Hotels In fl. 60 Misc. 2d 840. 304 N.Y.S.2d 335. 344 

(N.Y. App. 1969).
67. See Spokane Security Finance C o. v. Divans. 172 Wash. 418. 20 P.2d 31. 32 

11933).
68. See Flynn, supra note 2 1. at 52: Schwartz, supra note 9, at 126. Counterclaim s, 

and, consequently, setoff problems, do not arise in connection with the •‘not as great as" 
and “slight-gross" forms of com parative negligence, as the plaintiff is permitted to re­
cover only ir his contributory negligence is less than ilia1:«f the other party, thus precluding 
recovery by the o ther party. See  11 Auk. L. R e v . 71. 7 4 1 1956).

69. See R.L G e n .  L a w s  8 9-20-1.1 (1956).
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W hether se to ff is perm itted o r  not becom es im portan t, o f course, in 
the context o f  insurance claim s. I f  both  p lain tiff and defendant were 
found equally  a t fau lt and  sustained equal dam ages, under pu re  co m ­
parative negligence each would recover one-half o f his dam ages from 
the o ther p arty ’s insurer. If  setoffs are perm itted, however, the two 
judgm ents w ould cancel each o ther out. This result, although pleasing 
to insurance com panies, would negate m u ch .o f the intended advan­
tage o f the pure com parative  negligence rule.70

P roponen ts o f  setoff, on the o ther hand , suggest that the defend­
an t’s insurer can  not be expected to argue its client’s counterclaim  
vigorously in the  absence o f setoff, because p ro o f o f  its c lien t’s d am ­
ages w ould not u ltim ately  benefit the insurer by reducing or cancelling 
the p la in tiffs  jud g m en t. T h e  insurer’s failure to establish a strong 
counterclaim  on behalf o f  his client could be very dam aging  to a de­
fendant w hen- the p la in tiffs  recovery exceeded the limits o f  the de­
fendan t’s policy and  reached him personally .71

E ncum bering  the pu re  com parative negligence rule with setoff 
would result in insurance com panies paying less than the to tal d am ­
ages apportioned  to  their assureds; this vitiates the recovery o f dam ages 
expected from  the com parison o f negligence and allows the liability 
insurer to ignore part o f  the risk it contracted  to  bear.

IV. C O M P A R A T IV E  N E G L IG E N C E  A N D  ITS E F F E C T  
ON  C O M M O N  LA W  C O N C E P T S

A side from  these changes in the m echanics o f  negligence law, the 
change to com parative  negligence also m ay arouse controversy  over 
the application  o f  such trad itional com m on law doctrines and  co n ­
cepts as last c lear chance, assum ption o f  risk, res ipsa loquitur  and 
degrees o f negligence. In W ashington, the application o f contribu tion  
and indem nification seem well settled.

A . Last C lear C hance

Before the adoption o f com parative negligence statutes, one o f the 
tools most frequently  em ployed to overcom e the con tribu to ry  ncgli-

70. See t-'lynn, sit pm  note 2 1, at 52.
71. See  Dobbs, Com ptim ilve ts'eplinence, 9 Auk. I.. Iti.v. 357. 3S3 (1955).
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gence ritlc-as-a-com plete b ar to recovery was the doctrine o f l&TClcar 
chance.7'- T his doctrine has been applied to  a  num ber o f recurring 
factual situations to  prevent the p la in tiffs  con tribu to ry  negligence from  
barring  recovery. In  the first ciass o f  cases the defendan t ac tually  p e r­
ceived that the p lain tiff o r  his property  was in peril, and had the o p ­
portunity  to  avoid in juring  him , yet m ade no  effort to  do so. C ourts 
are unanim ous in allow ing recovery in this s ituation .73 In the second 
class of cases the defendan t did not actually  see the p la in tiff but, if  he 
had been diligent, could have seen the p la in tiffs  helpless condition  
and avoided in juring h im .74 T h e  ra tionale  fo r recovery in both  o f  
these factual situations is that the defendant was the last w rongdoer 
and hence the  proxim ate cause o f  the p la in tiffs  in jury .75

B ut this “ last w rongdoer" logic fails in a th ird  m ajor class o f  cases 
in w hich on ly  the p lain tiff, but fo r his con tinued  inattentivcncss, can  
realistically be said to  have had the last chance to  avoid the accident.™  
T hese decisions, w hich nonetheless allow  the p lain tiff to  recover, can ­

72. T he doctrine o f  Iasi clear chance originated in the old English case o f Davies v. 
M ann. 152 Eng. Rep. 588 < 1K42). wherein the plaintiff left his ass in the highway and the 
defendant struck it with his wagon. Dean I’rosscr, a persistent critic of the doctrine, informs 
us that this is the reason it later became known its the "jackassdoctrine." W. PKossr.it. Law 
o f T ott'is Ii 66. at 427 n.3 (4th ed. 1971) |hereinafter cited as I’l to s s ta l .

73. Cases in this category arc legion. Ihn see I’nosstiK. supra note 72, and cases col­
lected in Annul.. 92 A.L.R. 47. 83-86(1934).

74. The W ashington court recognized the applicability o f this branch of the doctrine 
in Mosso v. S tanton Co.. 75 W ash. 220. 134 P. 941 11913). In  that case the court stated 
that the doctrine o f last clear chance will apply ( I ) where the defendant actually secs the 
peril but fails to  exercise norm al caution lo avoid injuring hint aim (2) where the defendant 
does not actually see the p la in tiffs  peril but by the exercise of reasonable care should 
have seen his peril. However, in order for the plaintiff to recover in this latter case it will 
be necessary that the plaintiffs negligence shall have ceased by the tim e or the accident, 
f o r  cases dealing with the second prong o f  hist clear chance, sec Lcftridgc v. Seattle. 
130 Wash. 5 4 1. 2 !8 I*. 302 (1924): Lee v. C otton Itros. C o.. I Wn. App. 202. 460 l>. 2d 
694 11969).

75. See Jam es. Last Clear Chance: A Transitional Doctrine, 47 Y ah  I...I. 704. 710 
11937) (hercinaftei cited as .lames):

The wrong o f  the plaintiff is past and has culm inated— it has conic lo rest, albeit in 
danger. After he could no longer belp himself, the plaintiff has been guilty of no fresh 
wrongdoing, act or omission . . . .  The defendant's negligence is in the past but oc­
curs later in point of tim e than p lain tiffs does, and there is nothing artificial or forced 
in calling him the last w rongdoer.
76. '['his class o f cases is best characterized by the old W ashington case o f l.ocke v.

Puget Sound Ry.. 100  W ash. 432. 171 P. 242 1 1918). In Locke  a man hard o f hearing
approached a street car track without looking litr cars and was struck when he walked into
the oncoming car's path. Had the plaintiff bothered to look, lie could easily have avoided 
the accident by stepping from  the path. The street ca rd tiv e r had looked and began sound­
ing his horn, but foolishly did not attempt to  apply the brakes until it was loo late for him  
to stop. Whose negligence was "last"? Clearly the plaintiffs, for by merely stepping aside 
right up to the moment o f  impact lie could have avoided the accident while an applica­
tion of the brakes by the m otorm an at such a late lime would have been useless. Ncvcrthc-
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n o t be justified on the usual ground that the defendant was the proxi­
m ate cause o f  the accident. B ecause o f the doctrine 's logical incon­
sistency in this, third  class o f  cases and because its application in all 
th ree classes o f  cases has the  effect o f placing the entire loss on the 
defendan t despite the p la in tiffs  negligence, most writers have urged 
the doctrine be d iscarded w ith  the passage o f  com parative negligence 
s ta '- .tes .77

N evertheless, not all states which have adopted  com parative negli­
gence statu tes have d one  aw ay with the doctrine. L ast clear chance and 
com parative  negligence exist side by side in N ebraska,78 South D a­
k o ta ,78 and G eorg ia .80 In  A rkansas81 and  M ississippi82 it is u n ­
clear w hether the doctrine  has been re tained. T h e  W isconsin Suprem e

C om parative  N eligcncc

less, the W ashington court hclti the doctrine applicable to such a situation and the railway 
was held liable. Locke  is cited in Jam es, supra note 75. at 713.

T he Locke  decision was subsequently followed in N orton v. C ity of Seattle. 113 Wash. 
408. 194 P. 373 (1920). another street car accident case wherein a deaf and dum b child 
darted out in front of the streetcar and although seen, was struck anyway when all the 
gripm an did was to  sound the gong without slowing down.

77. See, e.p., Paossr.u..'///»« note 72. at 427; Jam es, supra not? 75; and M acIntyre, The 
Rationale o f  Last Clear Chance, 53 H a k v . I.. Rr.v. 1225 (1940). In Professor M acIntyre's 
words. "The whole last clear chance doctrine is only a disguised escape, by way of com ­
parative fault, from contributory negligence as an absolute bar. and serves no useful pur­
pose in jurisdictions which have enacted apportionm ent statutes." Id. at 1251.

78. See Bczdck v. Patrick. 170 N eb. 522. 103 NAV.2d 3 18 1 1960).
79. .SVcUlach v. W yman. 78 S.D. 504. 104 NAV.2d 817 11960).
80. Southland Butane G ns Co. v. Blackwell. 2 11 G a. 665. 88 S.E. 2d 6 1 1955). The 

G eorgia result, it should be noted, is dictated by the peculiarity of that state's statute which 
declares:

If the plaintiffby ordinary care could have avoided the consequences to himsclfcaused
by the defendant's negligence, lie is not entitled to recover. In other cases the defen­
dant is not relieved, although the plaintiff may in some way have contributed to the
injury sustained.

G a. Coin A n n . 8 105-603 11968).
The first sentence of the quoted statute has been construed as a p lain tiff's  last clear 

chance doctrine. See Southern By. v. W ilbanks. 67 F.2d 424 (5th C.'ir. 1933); United 
States v. Flem ing. 115 F.2d 314 (5th C ir. 1940). The second sentence is the basis for 
com parative negligence in G eorgia. For an article criticizing the retention of Inst clear 
chance in G eorgia, sec N ote. 1 G a .  B.J. 500. 505 (1964). wherein the author slates 
that the statute, by retaining the last clear chance doctrine, encroaches on and to that 
extent im pairs the sym m etry o f the rule of com parative negligence.

81. See F.d Hopson Produce C o. v. M unoz. 230 Ark. 179. 321 SAV.2d 203 (1959) 
(dicta indicating that, had the factual situation been one in which the doctrine o f "dis­
covered peril" (the equivalent of hist clear chance) could properly have been applied, the 
trial judge would have erred in refusing to instruct the jury on the doctrine). Hut see 
Ucppeto v. Raymond. 172 F. Supp. 786IW .D . A ik. 1959)(dicta).

82. Several federal courts construing the Mississippi statute have concluded that the 
doctrine, while of dim inished im portance, is still alive in that state. See Illinois Central 
R.R. v. Underwood, 235 F .2d 868 (5th C ir, 1956). and Brand v. Baker. 324 F.2d 213 
(5th C ir. 1963). in which the court assumed the doctrine applied but found it inappli­
cable to the factual situations before the court.
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ically  d issim ilar contexts.88 D espite som e apparent, vacilla tion ,80 the 
W ashington court has recognized the doctrine in m ost situations. N ev­
ertheless, in the m aster-servant setting the doctrine  has been explicitly 
ab ro g a ted 81 and  there are ind ications it will also be held to  be unavail­
ing in  o thers.82 W here the  doctrine  does survive, the W ashington 
co u rt until recently  had com pounded  the confusion by  distinguishing 
assum ption o f risk from  the closely analogous if  n o t identical m axim  
o f volen ti non  Jit injuria, ho lding th a t the fo rm er applies to  cases involv­
ing an  express consensual accep tance o f  a  risk know n o r unknow n a t 
the tim e o f agreem ent, while the la tte r applies only  to a un ilatera l 
assum ption  o f  a know n risk.83

W ith  the adop tion  o f a com parative  negligence sta tu te , assum ption 
o f  risk  logically should be abandoned ; the p la in tif fs  vo luntary  expo­
sure to  an  apprecia ted  risk m erely should  increase his p roportion  o f 
fau lt fo r com pu tation  purposes. Nevertheless, this reasoning has not 
been uniform ly  adop ted  by the courts. M ississippi,84 G eorg ia ,8'’ South

89. Dean Prosser divides assumption of risk into three main categories: ( I) Where 
the p lain tiff in advance has given his consent to relieve the defendant o f a legal duty to­
wards him : 12) where the plaintiff voluntarily enters intosom e relation with the defendant, 
with knowledge the defendant will not protect him against risk; and (3) where the plaintiff 
already is aw are o f the risk created by the defendant's negligence but nevertheless pro­
ceeds lo  encounter it. Pkosseii. supra note 72. at -139.

90. It was thought at one time that the doctrine had been put to rest in W ashington. In 
Fcigubaum  v. Brink. 66 W n. 2d 125. -101 P .2d 642 (1965). the court held the doctrine of 
assum ption of risk unavailable in a landlord-tcnnnt situation where the lessor was under a 
duty lo  repair and maintain com m on areas. Language in the case indicated that the court 
might have been willing to abrogate the doctrine completely. A case decided soon after 
Fcigubaum . however, makes clear that a broad reading of the decision would be incorrect 
nnd that the doctrine has survived. See <•.,<*., Perry v. Seattle School Dist.. 66 Wn. 2d 800. 
405 P.2d 589(1971). ,

91. Siragusa v. Swedish Hosp. 60 Wn. 2d 3 10. 373 P .2d 767 (1962). In Siracusa plain­
tiff nurse was injured at her place of em ployment when a door with a hook on it was un­
expectedly opened by a patient and the hook struck her on the upper portion of her back. 
Jn  reversing the judgm ent o f dismissal in favor of the defendant hospitnl. the court held 
that ifnn  em ployer negligently fails in his duty to furnish his employees with a reasonably 
safe place to work, the employee will not be denied recovery simply because he was aware 
or should have known of the dangerous condition. Bather, knowledge and voluntary ex­
posure to the risk were held properly considered as factors in determ ining whether the em ­
ployee was contributorily  negligent.

92. Sec, e.g.. Fcignbaum  v. Brink, supra note 90.
93. See Hogcnson v. Service A rm am ent Co., 77 Wn. 2d 209, 215 n.2. 461 P.2d 

3 1 1 (1969). See also Walsh v. West Coast C oal Mines. 31 Wn. 2d 396. 197 P.2d 233 
(1948): Bailey v. Safeway Stores, 55 Wn. 2d 730. 349 P .2d 1077 (I960). Bui see Lyons 
v. Bedding C onstruction Co.. 83 Wn. 2d 86, 515 P.2d 821 (1973).

94. W hile Mississippi retains the doctrine in most cases, the Legislature has made 
the doctrine inapplicable in the master-servant relationship. See Miss. Cont: A n n . 8 
1456 11917). For a recent Mississippi decision to the clTcct that assumption of risk 
will still be applied absent such a relationship, see United Booling and Siding Co. v. 
S edeld . 222 So. 2d 406 (Miss. 1969). .  . . . .

95. In G eorgia the assumption of risk by the plaintiff or p lain tiffs deceased is an-
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D ako ta ,”'1 and A rkansas”7 all apparen tly  retain  the d octrine  as a com - 
plete b a r to  recovery. W isconsin has abolished it. B ecause the opinions 
by the W isconsin court provide the most lucid analysis, this note will 
deal only  w ith the experience o f th a t state.

W isconsin’s abandonm en t o f assum ption o f risk had  its genesis in 
M cC onville  v. Sta te  Farm  M u tu a l A u to m o b ile  Insurance C o,m  in 
w hich a guest in the defendan t’s c a r  sued the d river for injuries sus­
tained as a result o f  negligent driving. B oth the p la in tiff and defendan t 
had been d rink ing  at a  tavern shortly  before the accident and  were on

other instance, along with last clear chance, where the com parison under the statute 
will not be made. W hen the plaintiff knowingly and voluntarily puts him self in o b ­
vious peril o r exposure to injury without some reason o f  necessity o r propriety in 
so doing he may not recover notw ithstanding the fact the defendant negligently in­
jured him . F or statem ents of this general proposition, sec C olum bia R.R. v. Asbcll. 
133 G a. 573. 66 S.E. 902 (1909); Southland Butane G as Co. v. Blackwell. 211 G a. 
665, 88 S.H.2d 6 (1955): and. more recently. Henry G rady H otel.C 'orp v. Watts.
119 Gu. A pp. 251. 167 S.E.2d 205(1969).

96. A ctually the authority  in South D akota is very weak. Ravcrty v. G oetz, 82
S.D. 192. 143 N.W. 2d 859 (1966). does make passing reference, however, to the fact 
that defendant's negligence, p laintiffs negligence, proxim ate causation and assumption 
of risk are all mutters to be decided by the trie r of fact.

97. A lthough there arc no reported Arkansas state court cases in which the doc­
trine has been challenged, several federal courts in A rkansas reluctantly have held that 
the doctrine retains its vitality. The leading case is H arris v. Hercules. Inc.. 328 F. 
Supp. 360 (F..D. Ark. 1971). tiff 'd , 455 F.2d 267 (8th C ir. 1972), in which an 
action was brought for personal injuries sustained by the plaintiff when the boom 
o f a crane he was operating came into contact with tin uninsulated high voltage power 
line. P laintiff squarely presented the court with the argum ent that with the adoption of 
the com parative statute Arkansas would preclude use of the doctrine as a complete bai 
to recovery. W hile recognizing that assum ption of risk was inconsistent with the philos­
ophy o f com parative negligence. Judge Fisele Iclt bound by the state courts' seemingly 
uncritical acceptance of the doctrine and held that the plaintiff was completely barrcil 
from recovery.

As Judge Eisclc points out. language in two Arkansas stale eases. J. Paul Smith Co. 
v. T ipton. 237 Ark. 486. 374 S.W.2d 176 (1964). and Hass v. Kcsscll. 245 Ark. 361. 
432 S.W.2d 842 (1968). indicate that assum ption o f risk would not be applicable to 
a guest's suit against his host. The judge is correct in his conclusion, however, that 
this reading woidd be inconsistent with the actual disposition of the claim  that arose 
in those cases and with language in other stale cases.

The Eighth C ircuit reluctantly affirmed Harris. noting that two federal judges in 
A rkansas were now in agreem ent that assumption of risk was still viable in Arkansas 
and that an appellate court should defer to a local federal judge's view of state law 
rather than seek to substitute its own rule. The other decision referred lo is Rhoads 
v. Service Machines Co., 329 F. Supp. 367 (E.L). Ark. 1971) wherein Judge Henley u n ­
equivocally states:

The A rkansas com parative negligence statute . . . did not abolish the com ­
mon law defense o f assumption of risk, nnd it now seems established in A r­
kansas that in most tort situations assumption o f risk, if established, is a complete 
defense to an injured person's claim  for damages. 

h l.n l  3 7 1 n.2.
98. 15 Wis. 2d 374. 113 N.W .2d 14 (1962).
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th e ir w ay to  a C hristm as party  when it occurred . T h e  ju ry  found the 
d riv er eighty-five percent negligent and  the p la in tiff guest fifteen per­
cen t negligent. H ow ever, it also found the guest to  have assum ed the 
risk and  thus barred  from  recovery. T h e  W isconsin cou rt reversed and 
held a guest’s assum ption o f risk no longer to  be a sep ara te  defense; if 
a guest’s exposure o f  him self to a p a rticu la r hazard  was unreasonable, 
such conduct was negligent and subject to  the com parative  negligence 
sta tu te . A lthough  M cC onvillc  dealt w ith only the host-guest s itua­
tions,!,!' the  subsequent case o f D ip p e l'V . S c ia n o m  ex tended  the 
ru le  to  p roducts  liability. T h e  court observed th a t assum ption o f risk 
by a user o f  consum er products, resulting from  a failure to exercise 
reasonab le  care , could  be considered negligence by the p la in tiff to 
be co m p ared  to the d efendan t’s negligence.

U nfortunate ly , in neither decision was the best reason fo r ab ro g at­
ing the do ctrin e  well a rticu la ted— the fact that re ten tion  of assum p­
tion  o f risk, “ in all probability  . . . defeats the basic in ten tion  o f 
th e  sta tu te  since it continues an absolute b a r in the case o f one im ­
p o rtan t, and  very com m on, type o f negligent conduc t on the part o f the 
p la in tiff.” 101 A dditionally , it could have been pointed out th a t in 
those states w hich have retained both  the doctrine  and a com parative 
negligence sta tu te , a good deal of confusion has reigned, confusion 
w hich at least one federal ju d g e  has described as “ the na tu ra l result 
o f  perm itting  the u tilization o f  the assum ption o f  risk d octrine  lo be 
ex tended  to areas w here it should have no applicab ility , adding , as 
it docs, no th ing  to a straigh tforw ard  analysis in term s o f  negligence 
and  co n trib u to ry  negligence— nothing, that is, except confusion and 
anom alous results.”

T h e  W ashington Suprem e C o u rt has apparen tly  accepted this rea-

C o m p ara tiv e  N eligence

99. The court noted also that present day customs and com m unity altitudes toward 
the use o r the autom obile arc out o f  line with the old notion that a guest rides as 
a mere supplicant, 113 N .W .2d at 16.

100. 37 Wis. 2d -143, 155 N.W. 2d 55 (1967). In Dippel the plaintiff and others 
were skidding a pool table along a tavern flour lo gel it into a playing position. One 
o f the legs collapsed, crushing plaintiffs foot, and he sued both the tavern owner and 
the m anufacturer.

W hile the strict liability discussion in Di/i/irl is dicta, a later case. G ics v. Nisscn 
C orp., 57 Wis. 2d 371. 204 N.W. 2d 519 (1973). held products liability actions were 
subject to the com parative negligence rule. F or the same holding, see llagenbuck v, 
Snap-O n-T oolsC orp . 339 F. Supp. 676 (W.D. N.M. 1972).

101. See  Paossi.tt, supra note 72, at 457.
102. See Harris, 328 F . Supp. at 364.
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' k.ij«:i|’* soiling  a s  well as .o f W isconsin’s in terp re ta tion  o f  its s ta tu te  in M cC o n -, . . .
ville, an d  has indicated  in d ic ta  th a t the doctrine  will be abandoned 
once-the-new  A c t becom es effective.103 A gain , it should be em phasized 
th a t those elem ents w hich have constitu ted  assum ption o f  risk will still 
be considered  by the ju ry , b u t in a w eighing o f fau lt ra th e r than  as an 
abso lu te  b a r to  recovery.

C. R es  Ipsa L o q u itu r

U n d er the doctrine  o f  res ipsa loquitur, in certain  circum stances the 
trie r o f  fact is allow ed, but no t com pelled, to infer that the defendant 
was negligent. T h ree  conditions generally are required  for the doctrine 
to  : ply: (1) T he accident m ust be o f  a kind w hich ord inarily  docs not 
occu r in the  absence o f som eone’s negligence, (2) it must be caused by 
an agency o r instrum entality  within the “exclusive con tro l” o f  the de­
fendan t and  (3) it m ust not be caused by any voluntary  act o r con tri­
bution on the p art o f  the p la in tiff.10,1

T h e  W isconsin cou rt held in T urk  »>. H. C. Prange C o .m  that pas­
sage o f  the com parative negligence sta tu te  negated the th ird  requ ire­
m ent o f  the doctrine and th a t negligence by the p lain tiff is considered 
in com paring  the respective negligences ra th e r than  in applying res 
ipsa loquitur. A federal court in M ississippi,,0G on the o ther hand, 
took  the position tha t res ipsa loquitur  was not applicab le in an action 
w here the evidence indicated  that the p la in tif f ’s deceased had been 
co n tribu to rily  negligent.

In W ashington, w here the p rim ary  effect o f  the doctrine  is to p ro ­
tect the p la in tiff from  a nonsuit, the W isconsin approach , re tain ing

103. See  Lyons v. Redding Construction Co., S3 Wn. 2d 86. 95-96 . 515 I’,2d 821, 
826(1973).

101. W. P ro s s i-k . L a w  ot T o m s, § 39 1 3d cd. 196-1): 9 J. W io m o u i:. K v id ln c k  
S 2509 (3d ed. 1940). The W ashington court, while cognizant of the pitfalls or such it 
form ulation, has accepted the stated requirem ents. See, e.g., Horner v. N orthern 
l\ic . Beneficial Ass’n. Hosp., Inc.. 62 Wn. 2d 351. 382 I’.2d 518 (1963); Miles v. St. 
Regis Paper Co., 77 Wn. 2d 828. 467 P.2d 307 (1970).

105. 18 Wis. 2d 547, 119 N .W .2d 365 (1963). In Turk  it mother was injured 
when she fell v die attem pting to release her son whose galosh had become caught 
in a departm ent store escalator. See utso G hiardi. Kcs //>.v« Lor/nilor in Wisconsin, 
39 M a iu j. L. Rt:v. 361 (1956). For more recent Wisconsin cases following the Turk 
decision, see Fchrm un v. Smirl, 20 Wis. 2d I. 121 N .W .2d 255 (1963) (medical mal­
practice): W elch v. Ncisitts. 35 Wis. 2d 682. 151 N .W .2d 7*5 (1967) ifcrtilizci bags 
fell on plaintiff).

106. Fourn ier v. U nited Slates. 220 F. Supp. 752 (S.D. Miss. 1963).
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only  the first tw o elem ents o f the doctrine, is p re ferab le .1,17 P resum ­
ably, the reason fo r the third requirem ent was that little rcason-exists 
to  perm it a case to go to the ju ry  on res ipsa loquitur  if the p la in tiff 
is barred  from  recovery because o f  his con tribu to ry  negligence. W ith the 
passage o f  the new A ct this ra tionale is no  longer present.

D. Degrees o f  Negligence

It is well established in W ashington that the con tribu to ry  negligence 
o f  a  p la in tiff docs not b ar his recovery fo r “wilful o r  w an ton” conduct 
by the defendan t. W hile o ther ju risd ictions take a con trary  v iew ,'os in 
W ashington the leading case o f A dkisson  v. Seattle™'' has been co n ­
sistently follow ed. It is logical to assum e, therefore, that u nder co m ­
parative negligence conduct which is wilful o r w anton will not be su b ­
jec t to  com parison  under the A ct. A defendan t can scarcely seek to 
m itigate his own liability for strik ing the p la in tiff by attem pting  to 
show  that the p lain tiff was clum sy.

O n  the o th er hand, “wilful o r w an ton” m isconduct— w hich has 
been defined as including a m ental state  o f in tention or at least co n ­
scious aw areness that injury w ould "likely"  o r "probably"  resu lt— is 
not the sam e as “gross” negligence.110 In W ashington, gross negli­
gence has been defined as failure to exercise “slight ca re .” " 1

107. See Zukowsky v. Hrown, 70 Wn. 2d 586. -188 P. 2d 260 (1071). The court 
points out that in some instances the effect is stronger. F or example, in sonic cases, 
absent exculpatory evidence preslnted by the defendant, the plaintiff is entitled to 
a directed verdict. In other cases the inference of negligence is so strong that a legal 
presumption arises which the defendant must overcome by a preponderance of evi­
dence. Finally, there can licenses where the presumption is conclusive.

108. See, e.g., Billingsly v. Westrac Co. 365 F'.2d 610 (8th C'ir. 1066), in ter­
preting A rkansas law. Judge Blackman, writing for the court, stated that as used in 
Arkansas "wilful and wanton" arc viewed simply as a brand o f negligence and are 
thus subject to  that state's comparative negligence law. Judge Blackman noted in pass­
ing that "the purpose of a com parative negligence statute is thwarted whenever there 
is a judicial characterization id' an act as som ething other than negligence." /</. at 
623. See also the Aiknnvas slate case of lla rk rid er v. Cox, 232 Ark. 165. 33d S.W.2d 
875 (1966). iiimicil in Hllling.dy.

109. <12 W n. 2d 67(i. 258 P.2d -161 (1953). The court distinguished wilful from 
w anton misconduct on the grounds that the form er is characterized by an intent to 
do the act plus conscious awareness that it will probably cause injury while the Ini- 
tr is characterized by intent to do the act plus total indiffeicncc as to  whether the 
act will cause injury.

110. T he /Idlilssim  court defined "wiirulncss" and "wantonness" in these terms, 
/r /.n l 684 n. 110.258 I’.2d nt 466.

I l l  See, e.g., I lanscn v. Pauley. 67 Wn. 2d 345, 407 P.2d 8 11 11965).
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T h e  distinctibn-betw een—wilful o r w an ton” m isconduct and '‘gross” 
negligence, seem ingly slight, becom es im portan t chiefly for purposes 
o f  the W ashington host-guest statu te which allows a  guest to  recover 
fo r e ither “in ten tional” m isconduct o r  “gross negligence.” 112 A doption 
o f  the new A ct is likely to  cause som e confusion, because w hile “ in ten­
tional"  m isconduct seems identical to “wilful and  w anton” m isconduct 
and  thus not subject to com parison, “gross” negligence is still a form 
o f  negligence and thus should be subject to co m p ariso n .113 T his dis­
tinction  m ay require  the trier o f  fact to  specify w hether the guest is a l­
low ed o  recover because the host's conduct was “ in ten tional” o r be­
cause it was “grossly negligent." O nly in the la tter case should com ­
parison w ith  any negligence by the guest be m ade.

E. C ontribu tion  and Indem nification

Indem nification  and contribution arc two postjudgm ent m ethods 
by w hich a losing defendant can  shift the burden  o f liability to another 
party . Indem nification shifts the entire liability im posed by a ju d g ­
m ent on to  the shoulders o f the indem nifier;11'1 contribu tion  shifts only

112. W a s h . K e v . C o d e  !i -Jfi.OK.OSO (1863) provides:
N o person transported by the owner or operator o f it motor vehicle ns an in­

vited guest or licensee, without payment for such transportation, shall have cause 
i ' f  action for damages against such owner or operator for injuries, death or loss, 
in the case of accident, unless the accident was intentional on the part of the 
ow ner or iperator. o r the result of said ow ner's or operator's gross negligence or 
intoxication, and unless the proof o f the cause of action is corroborated by com 
potent evidence or testimony independent of. or in addition to. the testimony of 
the parties to the action; Provided. T hat this section shall not relieve any owner 
o r operator of a m otor vehicle from liability while it is being dem onstrated to a 
prospective purchaser.
113. S ir  Stevens v. M urphy. 69 Wn. 2d 939. 947 -18. 421 l ' .2d 668. 67.3 (1966). 

where the court slated: "Gross negligence . . . differs in kintl front 'willful miscon­
duct': the former, by definition, is still negligence—a lack of c a re -a lth o u g h  of a 
degree substantially greater than that which adheres in ordinary negligence." (em ­
phasis added) S ie irnx  involved an action by a child against his parent wherein the 
court held that in order to recover against tlie parent, the child must show wilful or 
wanton misconduct ra ther than simply gross negligence. There is no reason to believe, 
however, that the meaning of willful and wanton will differ under the hnst-gucst sta t­
ute. S ir ,  e.g.. Nisi v. T udor. 67 Wn. 2d .322. 407 l\2 d  798 (1965).

114. In W ashington, when the tortfeasors who have caused injury to a third 
person are not in piirl tlelii in, the negligence of one being prim ary or active while the 
negligence of the o ther is passive, if the parly guilty o f the passive negligence is held 
liable he is entitled to indem nity from the wrongdoer guilty o f the prim ary negli­
gence. S ir , t'.fi., Kufener v. Scott. 46 Wn. 2d 240. 280 P.2d 2-10 ( 1955 ). If on the 
other hand the party guilty of active negligence is held liable, he is not entitled to 
indem nity fiom  the tortfeasor guilty o f only passive negligence. S ir ,  e.g., Keefer Queen 
Co. v. M arine Construction. 73 Wn. 2d 783. 440 P.2d 453 (1968).
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a p o itio n  o f  the loss. A n indem nifier sim ply steps in to  the indem nified 
p arty ’s shoes afte r the negligence between the p lain tiff and the indem ­
nified party  has been apportioned . T hus, the com parative  s tatu te  should 
have no effect on indem nification.

C o n trib u tio n , in those jurisd ictions w hich perm it it, shifts only a 
portion  o f  the liability fo r a judgm ent. W hen judgm ent is had against 
only  one o f  tw o o r m ore jo in t tortfeasors, the party  held liable is entitled 
to a pro  ra ta  con tribu tion  from each o f the o ther liable parties (for ex ­
am ple, if three parties are liable and one is forced to pay $ 1 2 ,0 0 0 , he 
is en titled  to  $ 4 ,0 0 0  from  each o f the o ther two parties). T h is  ru le o f 
pro ra ta  con tribu tion  has been criticized for its prem ise, false in m any 
instances, that all the tortfcaors were equally  at fault. T o  prevent the 
anom aly  o f  having a com parative negligence sta tu te  but a rule o f c o n ­
tribu tion  w hich im poses on each defendant a p ro  ra ta  liability reg ard ­
less o f  his degree o f  fault, the W isconsin cou rt has adop ted  a rule that 
the con tribu tion  o f each should be apportioned  accord ing  to the p e r­
centage o f negligence attribu ted  to  e a c h .115

W ashington  courts, however, have not accepted even the trad itional 
p ro  ra ta  ru le  o f co n trib u tio n .M,i Unless the present rule is changed, 
therefore , it will be possible for a p lain tiff w ho is five percent negli­
gent and dam aged  to the extent o f  $ 1 0 ,0 0 0  by D -l and D -2 to p ro ­
ceed against D -l w ho is five percent negligent ra ther than D -2 who is 
ninety percen t negligent and recover $ 9 ,5 0 0 . D -l will be unable to 
seek con tribu tion  from  D -2. T he court might m itigate this obviously 
un just ou tcom e, even w ithout perm itting  con tribu tion  am ong to rt­
feasors, by com paring  the p la in tiffs  negligence only with the negligence 
o f th a t defendan t he has chosen to hold responsib le.117

115. See llielski v. Schulze. 16 Wis. 2d I. I !•) NAV. 2d 105 11962).
116. See, e./f., C ity o f Tacom a v. Donnell. 65 VVnsli. 505. I IK I*. 6-12 (1911);

Scuttle v. Peterson tX; Co., 99 Wash. 535. 170 P. MO (I9IK). This rule against
contribution has hecn critici/erl by Puossiat. xnpw  note 72, at 307. as perm itting "the 
entire burden o f a loss, for which two defendants were equally, unintentionally re­
sponsible to be shouldered onto one alone, according to the accident of a successful 
levy of execution, the existence of liability insurance, the p laintiffs .whim or spite, 
or his collusion with the other wrongdoer, while the latter goes scot free."

117. See N ote. Coin/m im ice Negligence in U'yoni/u.e, K I.ano .V WAir.it I.. Ki v.
596 (1973) and Cam pbell. Ten Ycurx o f  Coniiuinilive Negligence, I- /I Wis. I., Ki:v,
2K9. As these articles point out. the common law rule o f jo in t nnd several liability, 
not com parative negligence statutes, produces such an unjust result.
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V. C O N C L U S IO N
i

W ashing ton’s new A ct initially will raise a num ber o f  issues not 
encountered  in a state w hich adheres to  the old  rule o f  contribu tory  
negligence. W hile em pirical research indicates that litigation reaching 
the actual tria l stage is no t likely to increase d ram atica l'y , im portant 
questions arise ab o u t the A ct’s fu ture effect on  w hat previously had 
been considered well established doctrine o r practice. F ortunately , 
W ashington’s B ar and Bench will be able to draw  upon the practical 
experience and  judicial decisions o f sister states which a lready  possess 
substan tial experience w ith the com parative negligence concept. T he 
law o f  these foreign jurisd ictions can not provide pat answ ers to all 
o f the issues, o f  course; indeed, when these states have addressed the 
issues at all, they have com e to varying conclusions. T his note has a t­
tem pted only  to identify and  discuss som e o f the ram ifications o f  the 
new A ct, and  to provide counsel w ith au tho rity  and  argum ents on both 
sides o f  issues which soon will be litigated in W ashington.

Jo e l E. Sm ith  
A lan  D. C am pbell
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ically dissim ilar contexts.81' D espite som e apparen t vacillation,110 the 
W ashington court has recognized the doctrine in most situations. N ev­
ertheless, in the m aster-servant setting  the doctrine  has been explicitly 
ab rogated111 an d  there are indications it will also be held to be unavail­
ing in o th ers.1'2 W here the  doctrine  docs survive, the W ashington 
co u rt until recently  had com pounded  the confusion by distinguishing 
assum ption o f  risk from  the closely analogous if  not identical m axim  
o f  volenti non  f i t  injuria, ho lding th a t the fo rm er applies to cases involv­
ing an  express consensual accep tance o f a risk know n o r unknow n at 
the  tim e o f  agreem ent, w hile the latter applies only to a un ilatera l 
assum ption o f  a  know n risk .1'2

W ith  the adop tion  o f a com parative negligence statu te , assum ption 
o f  risk logically should  be abandoned ; the p la in tiffs  vo luntary  expo­
sure to  an apprecia ted  risk m erely should increase his p roportion  o f  
fault fo r com pu tation  purposes. N evertheless, this reasoning has not 
been uniform ly  adop ted  by the courts. M ississippi,1"  G eorg ia ,1'5 South

89. Dean Prosser divides assumption of risk into three main categories: ( I) W here 
the plaintiff in advance lias given his consent lo relieve the defendant o f a legal duty to­
wards him ; (2) where the plaintiff voluntarily enters intosom c relation with the defendant, 
with knowledge the defendant will not protect him  against risk; and (3) where the plaintiff 
already is aw are o f the risk created by the defendant's negligence but nevertheless p ro­
ceeds to encounter it. Pitossmt, supra note 72. at *439.

90. It was thought at one tim e that the doctrine had been put to rest in W ashington. In 
Fcigubaum  v. ft rink. 66 W n. 2d 125. 401 P.2d 642 (1965), the court held the doctrine of 
assum ption o f risk unavailable in a landlord-lcnant situation where the lessor was under a 
duty to repair and m aintain com m on areas. Language in the case indicated that the court 
might have been willing to abrogate the doctrine completely. A case decided soon after 
Feignbaum . however, makes clear that a broad reading of the decision would be incorrect 
and that the doctrine has survived. See c-n., Perry v. Seattle School Dist.. 66 Wn. 2d 800. 
405 P.2d 589 (1971).

91. Siragusa v. Swedish I losp. 60 Wn. 2d 310. 373 P .2d 767 11962). I n Siraftusa p lain­
tiff nurse was injured at her place o f employment when a door with a hook on it was un­
expectedly opened by a patient and the hook struck her on the upper portion of her back. 
In reversing the judgm ent o f dismissal in favor o f the defendant hospital, the court held 
that if an em ployer negligently fails in his duty to furnish his employees with a reasonably 
snfc place to  work, the employee will not be denied recovery simply because he was aware 
or should have known of the dangerous condition. Pat her. knowledge and voluntary ex­
posure lo the risk were held properly considered as factors in determ ining w hether the em ­
ployee was contribulorily  negligent.

92'. See, v.g., Fcigubaum  v. Urink, supra note 90.
93. S ix  llogenson v. Service A rm am ent Co., 77 Wn. 2d 209. 215 n.2. 461 P.2d 

311 (1969). S i t  also  W alsh v. W est Coast Coal Mines. 31 W n. 2d 396. 197 P .2d 233 
(1948); Bailey v. Safeway Stores. 55 Wn. 2d 730. 349 P.2d 1077 (I960). Uni see Lyons 
v. Redding C onstruction C o.. 83 Wn. 2d 86, 515 P.2d 821 (1973).

94. W hile Mississippi retains the doctrine in most cases, the Legislature has made 
the doctrine inapplicable in the master-servant relationship. See Miss. Com: A n n . ii 
1456 (1917). For a recent Mississippi decision to the effect that assumption of risk 
will still be applied absent such a relationship, see United Roofing and Siding Co. v. 
Scefeld, 222 So. 2d 4 0 6 (Miss. 1969).

95. In G eorgia the assum ption of risk Oy the plaintiff or plaintiff's deceased is an-
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adverse witnesses or the right to inspect documents unless the parolee 
has indicated previously that lie will physically harm an informant it 
the informant’s identity is disclosed. Third, pending the Board’s review 
of the hearing record, the parolee should not be returned to prison but 
should be confined in the area where he normally resides. If the Board 
decides to revoke parole, the Board should meet with the parolee to 
discuss mitigating factors and disposition alternatives before making the 
final decision to reimprison the parolee.

G L E N N  K. N E L S O N *

Comparative Negligence Legislation: 
Continuing Controversy Over 
The Doctrine of Assumption 
Of the Risk in Oregon

—  t

T he Oregon legislature has enacted a comparative negligence statute 
which, unlike similar statutes passed by other states,* explicitly abolishes 
assumption of the risk, along with contributory negligence, as a total 
bar to recovery:

• •
C ontributory negligence, including assumption of the risk, shall not bar recov­

ery in an action by any person or his legal representative to recover damages for 
negligence resulting in death or injury to person or property if such negligence 
contributing to the injury was not as great as the negligence of the person against 
whom recovery is sought, but any damages allowed shall be diminished in the 
proportion to the amount of such negligence attributable to the person recovering.2

The statute’s reference to assumption of the risk has created a major 
interpretive task for Oregon courts. If viewed as a doctrine conceptually

* T hird-year student, School of Law, University of Oregon.

1 T he legislature of Wisconsin, from which Oregon borrowed its comparative 
negligence statute, made no mention of assumption of the risk in the language of 
its statute hut left the initiative to the courts, which subscquci tly abolished 
assumption of the risk by judicial fiat iu McConville v. S tate Fr m Mut. Auto 
Ins. Co., IS Wis. 2d 374, 113 N.W.2d 14, 19 (1962). The Wisconsin court held 
th a t “ (c)onscnt seems not to be a satisfactory basis for retaining the doctrine of 
assumption of risk. The consequences of an automobile accident to a guest may be 
so disastrous that it would he contrary to public policy to hold that an individual 
who consents by implication to a dangerous situation will go uncompensated for 
his injuries.”

2 OKS 18.470 (1973).
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distinct from the doctrine of contributory negligence, assumption of the 
risk is abrogated as a  bar to plaintiff’s recovery. If,-on the other hand, 
assumption of the risk as used in the statute is viewed as essentially the 
same as contributory negligence, it is abrogated only to the extent that 
it comprises contributory negligence.

The doctrine of assumption of the risk has not been defined con­
sistently by Oregon courts. This comment examines past judicial a t­
tempts to isolate a clear concept of the assumption of the risk doctrine. 
The consistency of judicial interpretation of the assumption of the risk 
doctrine is explored, and the statute’s effect upon the doctrine is ex­
amined. Such analysis suggests that Oregon’s comparative negligence 
statute operates upon only the contributory negligence sense of assump­
tion of the risk, not only allowing a court to compare plaintiff’s unrea­
sonable conduct with defendant’s negligence to arrive at an apportion­
ment of recovery, but also allowing a plaintiff’s consent to assumption of 
risks inherent in an activity to bar totally his recovery for resulting 
damages.

I
T h e  R e s t a t e m e n t  I m p l ie d  Co n s e n t  C o n c e pt

Intense debate concerning the existence and substance of assumption 
of the risk resulted in no uniform definition of the phrase in the Restate­
ment (Second) of Torts.3 Instead, the Restatement notes four separate 
substantial bars to recovery which frequently have been found under the 
rubric of assumption of the risk.4 Two of the bars to recovery are based 
upon the plaintiff’s implied consent to a risk.®

8 F or a description of the division in scholarly opinion during the proceedings, 
sec Halcpcska v. Cnllihan Interests, Inc., 371 S.W .2d 368, 378 n.3 (T ex . 1963); 
James, Assumption oj the R isk: Unhappy Reincarnation, 78 Y a l e  L.J. 185, 188 
(1968).

* R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s ,  § 496A, c o m m e n t c a t  561-62 (1965):
"1. In its simplest form, assumption of rislcmeaus that the plainti IT has given his 

express consent to  relieve the defendant of an obligation to exercise dutf care 
for his protection, and agrees to take his chances as to injury from a  known or 
possible r is k .. . .

"2. A  second, and closely rclntcd meaning is that the plaintiff has entered volun­
tarily into seme relation with the defendant which lie knows to involve the risk, 
and so is regarded as tacitly or impliedly agreeing to relieve the defendant of 
responsibility and to take his own chances,. . .

"3. In  a third t y ’e of situation the plaintiff, aw are of a  risk created by the 
negligence of the defendant, proceeds or continues voluntarily to encounter it. . . .  
l i e  may not be negligent in doing so, since his decision may be an cntricly rcason- 

•ablc one, because the risk is relatively slight in comparison with the utility  of his 
own conduct. . . .

“4. To be distinguished from these three situations is the fourth, in which the 
plaintiff's conduct in voluntarily encountering a known risk is itself unreasonable, 
and amounts to contributory negligence. . . ."

6 "[T he] plaintiff has entered voluntarily into some relation with the defendant
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T he Restatement formulation in terms of implied consent has its 
origins in the maxim volenti non fit injuria ® Adoption of. the maxim 
focuses the Restatement formulation entirely upon the manifestations 
of the plaintiff. The test becomes whether the plaintiff understood the 
hazards and therefore could be found to have accepted the risk volun­
tarily.

T he Restatement defines assumption of the risk with reference to the 
plaintiff’s manifestations alone and does not include a weighing of the 
defendant’s duty and fault.7 The effect is that in a jurisdiction strictly 
adhering to the Restatement formulation a court may bar recover}' as a 
m atter of law if circumstances surrounding the linzard sufficiently war­
rant the implication of plaintiff’s consent to the presence of the risk.

T he implied consent concept has been a great aid to courts in resolving 
cases in which the essence of the activity requires the participants to 
encounter a palpable risk. Justice Cardozo offered a ready answer to 
plaintiffs who chose to engage in adventure with apparent risks: "the 
timorous may stay at home.’’8 If participants did not abstain from volun­
tary entry into an activity inherently involving a risk, the law would 
deny compensation for resulting injury. Such doctrine is the corollary 
of the premise that tort law will allow recovery to reasonable persons 
who receive injury in a non-conscnsual situation.0

Arguably, Oregon’s comparative negligence provision10 removes 
implied consent as a total bar and allows recovery to those who have 
consented to unreasonable conduct so long as the other party was even 
more unreasonable. It implied consent no longer totally bars recovery 
but only reduces the plaintiff’s damages to the extent of his negligence 
compared to the defendant's under a theory which makes implied con­
sent part of assumption of the risk, the Oregon legislation will have made 
a dramatic policy choice favoring compensation for every victim,

which lie knows to involve the risk, nnd so is regarded as tacitly or impliedly 
aRrceiiiK to relieve the defendant of responsibility, and to lake his own chances." 
R f.s t a t e m p . n t  ( S e c o n d ) o f  T ou ts , § 496A, comment c (2) at 561 (1965).

0 "N o wrong is done lo one who consents." Id., comment b a t 560-61. Professor 
Eldrcdgc stated volenti non fit injuria is based upon the individualistic concept that 
so far as tort law (as distinct from criminal law) is concerned, a person is free to 
do as lie pleases with his own body. R e s t a t e m e n t  ( S e c o n d )  o f  T ou ts , Explana­
tory  Notes § 893 a t 72-73 (T ent. D raft No, 9, 1963) [hereinafter cited as Tent. 
D raft No. 9).

7 See  note 4 supra.
6 M urphy v. Steeplechase Amusement Co., 250 N.Y. 479, 166 N.E. 173, 174 

(1929).
u Professor Eldredce comments, "One of the fundamental principles of tort 

law is that a defendant who harmed the plaintiff's body or bis property with the 
plaintiff's consent is not a tortfeasor at all," Tent. D raft No. 9, supra note 6, at 73.

i» O R S  18.470 (1973).
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P rior O regon- F o r m u l a t io n s  o f  A s s u m p t io n ~o f  t h e  R is k

A . Early Focus on Plaintiff’s Conduct

P ast Oregon decisions contain a variety of conceptual tools used by 
the court to recognize the plaintiff's implied consent. In  finding that 
the plaintiff had accepted a hazard, the court typically focused upon the 
relationship between the plaintiff and the hazard. If the risk was "inher­
ent and obvious" rather than “extraordinary,"11 or if the plaintiff was 
"experienced" instead of "inexperienced,"12 the court found adequate 
grounds for implying consent to confront the hazard and for relieving 
the defendant who failed to protect the plaintiff even though the defend­
ant’s conduct may have created the hazard.

T he Supreme Court of Oregon recognized such a circumstance in 
H unt v. Portland Baseball Club,13 when a spectator chose to sit in an 
unscreened section of a baseball stadium and subsequently was struck 
by a foul ball. The court disallowed recovery on grounds that plaintiff 
was intimately familiar with baseball, had witnessed others being struck 
by foul balls, had anticipated being struck himself, and therefore as a 
m atter of law had consented to remain within the area of risk. This 
rationale for barring plaintiff's recovery is cons stent with the Restate­
ment formula of implied consent. However, the court further suggested 
that the case could have been decided on the issue of duly, although tlic 
court carefully avoided equating the defense of plaintiff's assumption of 
the risk with the duty issue. In H unt the court discounted the duty 
issue to reach the more familiar bar of implied consent by stating, " [ i j f  
the defendant should have provided screening for the plaintiff’s protec­
tion, the plaintiff was fully aware of the lack of protection, and yet stayed 
in the ball park."11 T he finding of implied consent made it unnecessary 
to decide the question of defendant’s duty and fault.

H unt adopted a standard from C.J.S. to be used in determining con­
ditions under which assumption of the risk may be found. “ [ I ] t is only 
when the risk exists in spite of the exercise of due care or when the risk 
results from negligence which is obvious that it is assumed by the person 
injured . . .  ." ir’ One may infer that the court viewed assumption of the 
risk as distinct from the duty issue. Under the rubric of assumption of 
the risk, the plaintiff may not recover either in the "no duty" situation or 
in a “duty” situation where the defendant’s failure to discharge a duty

11 See, e.<7., Vcndrcll v. School Dist. No. 26C, 233 O r r l ,  37ft F.2d 406 (1962).
l "See , e.g., Whipple v. Salvation Army, 261 Or. *133, 495 P.2d 739 (1972).
13 207 Or. 337, 296 P.2d 495(1956).
11 Id. at 315, 296 P.2d at 498.
15 Id. at 347, 296 P.2d a t 499, citing 65 C.J.S. Negligence § 174 (1950), now  

appearing as 65A C.J.S. Negligence § 174 (1966).
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owed the plaintiff was obvious to the plaintiff.10 Thus the plaintiff’s 
actions, and not those of the defendant, control the assumption of the 
risk issue.

B. Reappraisal o\ the Focus on Plaintiff’s Conduct

In  H unt, the court presented two grounds for barring recovery: th e  
record disclosed no negligence, and plaintiff impliedly had assumed the 
risk of injury. The court indicated preference for the second ground, 
thus relying more heavily upon plaintiff’s implied consent and subordi­
nating consideration of defendant’s duty and fault.17 T he court repudi­
ated this preference in a  reappraisal of H unt included in Ritter v. 
Beals.1* R itter  sought a definition of a “pure” assumption of the risk 
distinct from the mere duplication of contributory negligence .The court 
isolated two senses of assumption of the risk often intertwined to the 
detrim ent of conceptual clarity. The court held that a  "primary” sense 
of assumption of the risk existed * r i r t  from the "secondary” sense 
which was merely a redundant reference to the plaintiff’s contributor}’ 
negligence.10 Assumption of the risk, in its primary sense, denies relief 
to  a plaintiff who consciously, and perhaps reasonably, has encountered 
a hazard which the defendant had a right to create, and against which 
the defendant had no duty to protect the plaintiff. In its primary sense, 
the plaintiff’s assumption of the risk is only the counterpart of the 
defendant's lack of duty to protect the plaintiff from that risk.20 The 
court referred to the facts of H unt as an archetypal situation in which 
the prim ary sense acted as a bar to recovery.

The significance of the court’s synthesis in R itter  lies in its positive

10See  R e s t a t e m e n t  ( S e c o n d )  ok T o r t s , comment c a t 564 (1965). In the 
Restatem ent formulation, assumption of the risk entails a subjective test of the 
plaintiff’s conduct; i.e., w hat the plaintiff in fact knows, understands, and is 
w illing to accept as distinguished from the objective test of contributory negli­
gence which asks w hat should have been obvious to the plaintiff.

it 207 O r. at 355, 296 P.2d at 502.
i«225 O r. 504, 358 P.2d 1080 (1961).
i 't Id, a t 514, 520-21, 358 P.2d a t 1084-85, 1087-83. Justice Goodwin’s opinion in 

R itter  took its doctrinal inspi.’Ation from H arper and James, who distinguished 
the “prim ary” and “scconda.y” senses of assumption of the risk as a prclud to 
advocating the abolition of all senses of the doctrine as merely “a heritage > . the 
extrem e individualism of the early  industrial revolution.” H arper and Jam es 
state that the “primary” sense of assumption of the risk is "only the counterpart 
of the defendant’s lack of duty to protect the plaintiff from a risk" and the "sec­
ondary" sense is but a  redundant reference to the plaintiff’s contributory negli­
gence, See  2 F . H a r p e r  & F , J a m e s ,  T h e  L a w  o p  T o r t s  § 21.8, a t 1163-64 (1956) 
[hereinafter cited as H a r p e r  & J a m e s ] .

3 0 See 2 H a r p e r  & J a m e s ,  supra note 19. Justice Dcuccke identified R itter as 
illustrating a  situation where assumption of the risk is "just another name for 
contributory negligence.” Letter from Justice Deneckc to Rep. Norma Paulns, 
A pr. 16, 1971 on file in the Archives Division of the Oregon State Library in 
the Records of H .B. 1343, 56th O r. Leg. Ass’y (1971).
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assurance that the doctrine of assumption of the risk is distinct and 
independent from the doctrine of contributory negligence. AVhen the 
legislature adopted the principle that “contributory negligence, includ­
ing assumption of the risk, shall not bar recovery . . . ,”21 either it did 
heed the separation between assumption of the risk and contributory 
negligence expounded in Ritter, or it intended to abrogate the bar of 
assumption of the risk in its primary sense as well as the sense included 
within contributory negligence. Therefore, the statute could have abro­
gated assumption of the risk only in its “secondary" sense as an 
inexact and superfluous reference to contributory negligence,22 or 
the statute could have abrogated assumption of the risk in its entirety, 
both in its “pure ’ primary sense defined in R itter  and in its secondary 
sense.23

Determination of which interpretation of the statute is more appropri­
ate depends in part upon detailed examination of the “primary sense" 
definition of assumption of the risk. R itter relied more heavily upon the 
defendant’s duty and fault, whereas H unt bad relied upon an implica­
tion of consent by the plaintiff as a  matter of law. This revision signaled 
a change in analytical perspective amounting to the creation of a new 
definition of assumption of the risk at variance with the Restatement 
“ implied consent" formula.24 The court in Ritter  stated that its focus

2« O RS 1§.470 (1973).
22 This interpretation would prevent the inaccurate use of assumption of the 

risk to refer to situations in which tlic plaintiff acts unreasonably and is contribu- 
torily negligent yet also would allow the court to  adhere to the Restatement 
implied consent formula.

23 This interpretation would achieve the H arper and James objective of 
abolishing the phrase and concept of assumption of the risk under the rationale 
that assumption of the risk is purely duplicative of the other more widely under­
stood concepts of scope of duty and contributory negligence.

A s a third alternative, the court could limit R itter  to its facts and thus confine 
the H arper and James thesis to the context of an cmploycr-einployce case where 
assumption of the risk as a defense recently has been disfavored. This alternative is 
unlikely in view of Justice Goodwin's use of H unt, a case which fell clearly outside 
the cmployer-employce context, as an illustration of the H arper and Jam es thesis 
which lie was expounding in Ritter.

24 Tent, D raft No. 9, supra note 6, at 79. There Professor P rosser claimed 
such a categorization of assumption of the risk as cither duty o r contributory 
negligence "throw s into the aslican the language of thousands of cases.” But see 
Jam es, Assum ption oj tlic R isk: Unhappy Reincarnation, 78 Y a l e  L.J. 18S (1968). 
Jam es compares the position of the Restatement of Torts, which had no separate 
section concerning assumption of the risk, with that of the Restatement (Second), 
which chose to give assumption of the risk a distinct existence. Professor Bolden, 
the reporter for the original Restatement, argued that implied assumption of the 
risk  deserved no recognition as a separate defense. Bolden, as well as James, 
believed the key issue in "prim ary" assumption of the risk is whether the defendant 
had a legal right to expose the plaintiff to a risk. Both commentators point out 
that this is properly an issue of the scope of duty lo be pleaded and proven by the 
plaintiff. Prosser, the prevailing theorist in Restatement (Second), took the oppo­
site position.
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in barring recovery under-assumption of the risk was upon the duty and 
fault of the defendant rather than the actions of the plaintiff.25 The 
R itter  reappraisal of H unt is deceptively simple,20 but the duty analysis 
places a  great burden of discretion upon the courts. T he judicial discre­
tion necessary to determine the duty issue unavoidably diminishes the 
predictability of tort law. Ritter, in its reappraisal of H unt, relied heavily 
upon the H arper and James treatise27 but failed to elaborate the vari­
ables of any duty formula which might be applied to spectator liability 
cases or to other fact situations.

R itter  has raised the argument that assumption of the risk vanished 
in Oregon because the doctrine has become only a semantic guise for the 
duty issue.23 A recent comment29 analyzed the assumption of the risk 
problem under the Oregon comparative negligence statute by arguing 
the statute simply removed the phrase "assumption of the risk" as a  
false and confusing reference to the duty issue. If indeed the “pure" or 
“ prim ary” sense of assumption of the risk was a mere reference to the 
duty issue at the time of the legislation, the statute had no further efTect 
than to discard an empty label, subsume assumption of the risk under 
contributory negligence, and apportion it.

The long-standing controversy concerning whether asumption of the 
risk has any conceptual identity separate from the duty issue was argued 
vehemently by commentators such as Professors Prosser, Malone, and 
Eklridge at the tim e the Restatement oj Torts (Second) was drafted.30 
Prosser, whose theories eventually prevailed in the Restatement, argued 
that the duty issue does not and should not encompass all the considera-

25 225 O r. a t 514. 358 P.2d at 1088.
20 225 O r. 504, 358 P.2d 1080 (1961). Sec  2 H a rp e r & Jam es, supra note 19,

§ 21.5, a t 1184. In their treatise, H arper and James specifically analyze ballpark 
spectator liability and conclude that the owner owes no duty to warn the experi­
enced spectator of the dangers of foul balls in the unscreened part of the bleachers. 
This-conclusion-rc tt t-nptm the fact that such risks are “soxustoniary, obvious, and 
commonly known, the defendant need give no w arning of them." However, 
H arper and James are  quick to add that by no means all the dangers which would 
be obvious to the attentive or experienced are  thus assumed, They find that the 
true  key to  such a situation lies in the character of the relationship between the 
parties and  their resulting duties. A s a m atter of law, the court should bar 
recovery in the situation wherein the plaintiff takes a risk voluntarily and the 
defendant has a right to force him with the dilemma of "take it o r leave it." Under 
the H arper and Jam es argument, even though a plaintiff may choose to accept a 
risk, tb.c court may find when the plaintiff is young, inexperienced, or handicapped 
that the defendant had no legal right to confront the plaintiff with the risk.

27 225 O r. at 513, 358 P.2d at 1084, citing 2 H a r p e r  & J ASj.Esr j t i /> n i  note 19*_ 
§21.1, at 116 (1956).

2* See Comm-lit, Comparative Negligence in O regon: A  N ew  Era in Tort 
Lam. S W il l .  L.J. 37, 43 (1972 ); Note, Torts— Assumption of R isk—Substantive 
and Procedural Problems in Oregon, 46 Oit. L. Rev. 219 (1967).

2“ Comment, supra note 28.
uu See note 3 supra and accompanying text.
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tions inherent in the affirmative defense of assumption oT the risk 31 
relying upon the simple distinction that while the duty issue refers to
the defendant’s manifestations and reasonable expectations, assump­
tion of the risk measures the subsequent conduct of the plaintiff.32

Did the Oregon court indicate its intent in R itter  to align itself with 
the dissenters to the Restatement formulation?33 T he language of the 
decision forces the conclusion that the Oregon court decided assump­
tion of the risk in its pure sense was merely a surrogate for the duty 
issue. However, the decisions following R itter  returned to the pre- 
R itlc r  analysis of the p la in t. 's implied consent.

C. Applications of Assumption of the Risk

T he court handed down Vendrcll v. School District No. 26Cai one 
year after R itter  identified assumption of the risk as an alter ego of the 
duty issue. The decision barred recovery for head injuries incurred by 
plaintiff during a school-sponsored football game. Although the court 
made passing mention of the duty issue, it based its holding on an impli­
cation of consent by plaintiff to the possibility of injury.35 Citing the 
obviousness of the risk inherent in contact football and plaintiff’s 
familiarity with the activity, the court implied consent to the risk from 
plaintiff's voluntary participation in the sport.

31 Tent. D raft No. 9, supra note 6, at 79: "D uty is sufficiently complex when 
it  is confined to the conduct of the defendant. If it is to be extended to include a 
defense arising from the subsequent conduct of the plaintiff, it becomes such an 
overworked word that it falls of its own weight."

3-" D u ty  is a  m atter of what the defendant should reasonably expect, while 
assumption of the risk is a  m atter of w hat the plaintiff ia  fact-kuows and is willing 
to accept." Id.

33 Sec  James, supra note 24, a t 194. B ut see Keeton, Assum ption o] R isk  in 
Products Liability Cases, 22 L.\. L. R ev . 122, 154-59 (1961). Jam es is one of the 
foremost dissenters. H e fears that Prosser’s and Keeton’s retention of assumption 
of the risk in the Restatement would bar the knowing but careful plaintiff from 
recovering for harm  caused by the defendant's negligence. Thus, even when it is 
found that the defendant owed a  duty to  the plaintiff, which the defendant 
breached, assumption of the risk still might bar the plaintiff's recovery if the 
plaintiff had manifested acceptance of the risk created by the defendant’s breach. 
James' w orry seems overwrought. Consenting to  a  risk created by another's 
breach of duty is clearly contributory negligence on the plaintiff's p a rt; under 
the comparative negligence statute contributory negligence would be compared 
to reduce the plaintiff's recovery but not necessarily bar recovery. Arguably, the 
spectre which Jam es feels haunts the Restatement implied consent formula in fact 
•docs not exist under the comparative negligence statute.

in 233 Or. 1, 376 P.2d 406 (1962).
33 Id . a t 19,376 P.2d at 414. B ut see Note, supra note 28, at 223-24, which argues 

that the court decided C antrell as being a m atter of duty by finding the relationship 
•of the plaintiff to  the defendant was one of free association w ith concomitant 
limited duties. Although this is undeniably a plausible thesis, the court’s language 
in b'cndrell did not discuss "limited duty" but rather spoke in terms of risks which 
w ere "obvious and inherent" to  the plaintiff. This type of analysis lays a founda­
tion for barring recovery under the Restatement implied consent formula.
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F urther doubt on the duty analysis of Ritlcr  is cast by other later "

decisions. Franks v. Smith,30 based squarely upon the Restatement's 
implied consent formula, denied recovery to a  participant in a dangerous 
sport who clearly recognizes the risks involved, emphasizing plaintiff’s 
acceptance of the game’s rules as an implied consent to injury from 
which the rules of the game cannot or will not protect him. Although 
the court could have discussed the rules as defining the extent of each 
participant’s duty, the court instead referred to the rules as indicating 
the measure of the participant’s consent. Thayer v. Oregon Federation 
of Square Dance Clubs37 also failed to apply the Ritter  definition. Ten 
years after Ritter had characterized assumption of the risk as a mere 
alter ego of the duty issue, the court responded to an assertion of the 
defense entirely in terms of the Restatement implied consent formula 
and based the decision upon whether plaintiff’s manifestation of con­
sent was sufficient.

Thayer illustrates the court's ability to avoid the harshness of implied 
consent as a bar to recovery. Plaintiff suffered injury when she tripped 
upon an uneven floor while dancing. The decision turned on analysis of 
what plaintiff expected when she had begun dancing. Although plain­
tiff assumed the risks inherent in square dancing, such as being kicked 
by another dancer, she did not assume the risk of a faulty and uneven 
floor.

T he court used a similar characterization of risks as “ inherent" or 
“extraordinary” in McDonald v. Ilanneson.38 Plaintiff’s deceased was 
sitting on a swimming float when defendants caused a water ski tow 
rope to pass over the float and choke the deceased. Defendants raised 
the dcfeuse’of assumption of the risk premised upon the deceased’s 
implied consent to the hazards of a moving ski rope as a normal risk of 
w ater skiing. The trial court instructed that the deceased had assumed 
the “normal risk of injury incident to the sport." The appellate court 
reversed and remanded for a new trial on the ground that there was no 
evidence that the risk created by such a boat maneuver was a normal 
risk inherent in water skiing of which plaintiff was aware.39 Evaluating 
the “awareness" of the plaintiff is indicative of the subjective test found 
in the Restatement implied consent formulation of assumption of the 
risk. Although Ritter had portrayed “pure" assumption of the risk as 
only a m atter of duty, the court in McDonald returned to the Restate­
ment focus.

ao*251 O r. 98, 444 P.2il 954 (19f3).
'3 * 2 5 8  Or. 302, 482 I*.2d 717 0 9 7 1 ).

as 263 O r. 612, 503 P.2d 674 (1972).
" " S in c e  [the deceased] .vas completely unaware that [defendant*) would

cause the rope to pass over the float she could hardly assume the risk inherent
in that maneuver." 263 Or. at 617, 503 P.2d at 676.

Comments ' "  8 7 '



88 O REG O N  L A W  R E V IE W [Volume 53,1973]

T he approach to the assumption of the risk issue in Thayer and 
McDonald gives court and counsel great latitude because of the oppor­
tunity to characterize the alleged risks as either broad-ranging and 
inherent or quite particularized and extraordinary. The question as to 
whether conduct in engaging in an activity can be taken to imply that 
the risk is assumed is answered under the approach in Thayer and 
McDonald by the court’s risk-characterization process. This approach 
dominates four recent assumption of the risk decisions40 and is far 
afield from the announcement in Ritter  that assumption of the risk is 
best decided through a duty analysis.

Whipple v. Salvation A rm y41 reaffirmed the conceptual importance 
to defendant of finding an implied consent by the plaintiff. It held that 
plaintiff’s implied consent excused an otherwise existing duty of defend­
ant.

Plaintiff correctly contends tliat because there is an inherent danger of injury in 
football, defendant did owe him a duty not to allow or encourage him to play 
unless the plaintiff realised the danger involved,12

This stitcm cnt is hard to reconcile with the Ritter characterization of 
assumption of the risk as merely synonymous with the duty issue.43 Ry 
indicating that whenever there is implied consent there can be no duty, 
W hipple not only did not diminish* the function and potency of implied 
consent, but rather indicated that the presence of implied consent be­
comes entirely determinative of the duty issue. This relationship between 
implied consent and duty is not one of mere equivalence.44 The court 
in clfcct abandoned the theoretical underpinning of Ritter and returned 
lo the Restatement formula under which the plaintiff's manifestations 
may relieve defendant of a duty otherwise owed. The plaintiff's mani­
festations, rather than the duties of the defendant, remained dispositive 
of whether assumption of the risk barred recovery.

Vcndrcll, McDonald, and Whipple each demonstrate the same rcli-

«  Scluoedcr v. Blitz-W einlmrd Co.. 96 O r. Adv Sh. 210, 504 P.2d 719 (1972); 
M cDonald v. Mnnncsoii, 263 Or. 612, 503 P.2d 674 (1972); Whipple «. Salvation 
Army, 261 O r. 453. 495 P.2d 739 (1972); Thayer v. Oregon Fcd'n of Square 
Dance Clubs, 258 Or. 302, 482 P.2d 717 (1971),

“  261 Or. 453, 495 P.2d 739 (1972).
4"' Id. a t 460-31, 495 P.2d at 743 (emphasis added).
4:1 See Tent. Draft No, 9, supra note 6, § 496C, comment e nt 77. Professor 

Malone found no legal logic in equating knowledge by the plaintiff with he 
absence of duty on the defendant's part.

44 "T he boundaries of the defendant's duty to act do not . .  . coincide . . .  with
those of the plaintiff's assumption of the risk . . . .  Thus one who supplies a 
defective chattel for the use of another m ay  be under a duty -to make it safe, to 
w arn the other of the defect, or otherwise to protect him, because it may be 
expected that he will not discover the defect. W hen the other does discover it and
nevertheless proceeds quite voluntarily to make use of the chattel, he may assume
the risk." Tent. D raft No. 9, supra n o t: 6, comment e a t 97.
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ancc by the court upon the conceptual distinctions peculiar to implied 
consent, between "experienced” and "inexperienced” plaintiffs and 
between "inherent" and “extraordinary” risks. Analysis of assumption 
of the risk in terms of the plaintiff's implied consent in these cases after 
R itter  undercuts the court’s announcement in Ritter  that assumption 
of the risk is merely a matter of the defendant’s duly. Vendrell offered 
this summary of the plaintiff’s position vis-a-vis tort law : "[Football] 
draws to the game the m anly; they accept its risks, blows, clashes, and 
injuries without whimper.”45 The echo of the Cardozo maxim "the tim­
orous may stay at home”40 is distinct. Clearly the court found it impera­
tive to resuscitate the implied consent fotmula of assumption of the risk.

T his conceptual system is adequate to insure that the plaintiff’s con­
sent is implied only in circumstances in which the plaintiff volunt .rily 
and knowingly47 agrees to the proximity of a hazard. Thus, properly 
applied an implication of consent should not work harshly against 
recovery by plaintiffs who could not recognize the nature and magni­
tude of the risk. Furthermore, barrin g : vcovery by a plaintiff who truly 
realizes the risk and intends to face that risk does no violence to the 
basic purpose of tort law—to compensate injuries resulting from a 11011- 
conscnsual situation.48

D. A  Suggested Application oj Implied Consent

Implied consent as a bar to recovery has been subject to criticism as 
a harsh and inequitable barrier. Through F.E.L.A . legislation40 Con­
gress abrogated the defense in certain employcr-employcc relationships. 
In  the absence of legislative action, courts have devised a judicial test 
which insures against the harsh application of the implied consent bar. 
Many jurisdictions, including Oregon, have lessened the harshness of 
the doctrine through the recognition of two characteristics which defeat 
an implication of consent: the inexperience of the plaintiff and the 
extraordinary nature of the risk.50

Implied consent as a bar to recovery has been most harsh when 
inappropriately applied. The implied consent formula of assumption of 
the risk is appropriate only to the resolution of certain well defined 
situations where the essence or attraction of the activity entered into by 
the plaintiff depends in a substantial degree upon the likelihood of

«  Vendrcll v. Sclioot DIsT n o . 26C, 233 O r. 1,15, 376 P.2d 406, 41.1 (1962).
4(1 M urphy v. Steeplechase Amusement Co., 250 N.Y. 479, r66 N.E, 173, 174 

(1929).
4 7  S ec  R e s t a t e m e n t  ( S e c o n d )  o f  T ou ts  § 496E (1965).

48 Tent. D raft No. 9, supra note 6, Explanatory Notes § 893 at 73.
40 Federal Employers Liability Act, 45 U.S.C. § 51 el. scq. (1970); section 54 

deals with assumption of risks of employment.
5,1 Sec  McDonald v. Hanncson, 263 Or. 612, 503 P.2d 674 (1972); Thayer v. 

Oregon Fcd’n of Square Dance Clubs, 258 O r. 302, 482 P.2d 717 (1971).
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hazard. Purposeful encounter with hazard was the situation of M urphy  
v. Steeplechase Amusement Co.,01 a classic illustration of implied con­
sent, or volenti non fit injuria  as the doctrine then was denominated. 
Chief Judge Cardozo characterized the jerking of an amusement 
machine as the very hazard which was invited and foreseen. “There 
would have been no point to the whole thing, no adventure about it, if 
the risk had not been there.”02 Regrettably, the Oregon court has applied 
the implied consent doctrine as a  bar to recovery in cases where the 
hazard was merely incidental and not the "point, adventure, or meaning 
of the activity.”53

T he patron of a ballpark who sits in the open bleachers is not properly 
a “volunteer” under the doctrine of volenti non fit injuria because he 
went to the ballpark to watch rather than dodge. Consideration of the 
implied consent doctrine was beside the point in Thayer because the 
square dancer was not properly a “volunteer” in the situation. The sig­
nificance of her dancing did not depend on treading upon an uneven 
floor. If, on the other hand, she had been a sabre dancer whose perform­
ance derived significance from the avoidance of upright blades, the court 
properly should have barred the dancer’s recovery under the implied 
consent formula.

T he occasional misapplication of a doctrine, however, is not indica­
tive of the doctrine’s invalidity. The recognition that the court could 
have resolved several assumption of the risk cases through the duty 
issue docs not advise the complete abrogation of the implied consent 
formula. The Restatement implied consent formula is uniquely appro­
priate to ituations analogous to the facts of M urphy  and Vendrcll 
where a body clash, one of the integral features of the activity, resulted 
in injury to the participant. In  the context of football, the participant’s 
endurance of repeated body contact in a large measure comprises the 
significance society attributes to participation in the sport. If the indi­
vidual will seel' glory and society’s recognition in such a manner, the 
function of tort law arguably is to defer to the individual's freedom to

°i 230 N.Y. 479, 166 N.E. 173 (1929).
02 166 N.E. a t 174.
00 Sclirocdcr v. W itz-W cinhard Co., 96 O r. Adv. Sli. 210, 504 P.2d 719 (1972), 

is a prime example of tlic court’s misapplication of the implied consent formula of 
assumption of the risk. Plaintiff, a  deliveryman, sued the premises owner for 
injuries when lie was tipped off a  hoist upon which he had caught a ride. The 
court held that the plaintiff was contribulorily negligent in electing to ride a 
hoist meant only to handle materials. The court went on lo hold, however, that 
the plaintiff “voluntarily assumed the obvious risk involved in the unorthodox 

"maneuver.” Id. a t 2f5, 504 P.2d a t 721. U nder th e  Restatement contributory negli­
gence alone is the bar to recovery based upon a plaintiff’s unreasonable act toward 
himself. The court's misapplication of assumption of the risk to this fact situation 
ignores not only the legal learning of R itter  but the Restatement formulation as 
well.
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encounter risk and his self-responsibility for the resulting injury. The 
purposeful and intentional encountering of risk gives rise to the proper - 
application of implied consent as a bar to recovery.

IV
T h e  F u t u ,vp o f  A s s u m p t io n  o f  t h e  R is k  i n  O regon  :

T h r e e  P o s it io n s  for  t h e  C ourt

A . Total Abrogation

Implied consent as a bar to recovery in some cases has operated as 
harshly against the plaintiff as has the bar of contributory negligence. 
T he interpretive problem caused by inclusion of assumption of the risk 
w ithin the statute’s purview is whether the statute abolished the capa­
city of both doctrines to operate as absolute bars to recovery. One inter­
pretation would restrict the court from considering the plaintiff’s im­
plied consent in determining whether he should be barred totally from 
a recovery.54 The statute may render the subjective test of the plain­
tiff’s manifestations of implied consent irrelevant, much as the statute 
rendered negligence on the part of the plaintiff irrelevant, so long as 
the plaintiff’s negligence toward himself was less than the negligence of 
others toward him.

In  the alternative, the court may classify a plaintiff’s implied consent 
as m erely a manifestation by the plaintiff of negligence toward himself. 
T hus the ju ry  would compare the plaintiff’s implied consent with the 
defendant’s negligence in reducing the plaintiff’s recovery. I t should be 
noted that such an interpretation would create a new hybrid of implied 
consent in view of the Restatement's position that a  plaintiff impliedly 
may consent to a hazard without being negligent toward himself.55

A  recent comment on Ritter  has suggested, assuming a total abroga­
tion of the implied consent formula of assumption of the risk, that the 
court will resolve liability problems solely through a duty analysis.88

01 S ee  F . Pozzi, Comparative Negligence, September, 1971 (a  paper available 
from  the Oregon State lia r, Portland, O regon). Pozzi maintains that the House 
Judiciary Committee discussions indicate legislative intent to overrule pv.t cases 
w here the plaintiff's recovery was barred by assumption of the risk. “ I think the 
discussion in [T he H ouse Judiciary Committee] leaves no doubt that the legis­
lature meant to overrule Vendrcll and other decisions of our Supreme Court (such 
as Hunt) which have held as a m atter of law  in various situations that a plaintiff 
cannot recover because lie has assumed risks in the activity upon which he is 
engaged."

s 5 “ I n  a  th ird - ty p e  o f  s itu a tio n  th e  p la in tiff , a w a re  o f  a - r i s k ,  c rea ted  by  th e  
n e g lig e n c e  o f  th e  d efen d an t, p ro ceed s o r  c o n tin u e s  v o lu n ta r ily  to  e n co u n te r  i t . . . .  
H e  m a y  n o t be neg lig en t in d o in g  so , s in c e  h is  d ec is io n  m ay  b e  an  en tire ly  re a so n ­
a b le  one, b ecau se  th e  r isk  is re la tiv e ly  s l ig h t  in  c o m p a riso n  w ith  th e  u ti li ty  o f  h is 
o w n  c o n d u c t."  R e s t a t e m e n t  ( S e c o n d )  o f  T o u ts ,  § d!X5A, co m m en t c a t  89 (1965).

B0 Comment, supra note 28.
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The duty formula, however, by balancing the utility of.the activity 
against the foreseeability and magnitude of the injury, may fail to 
resolve adequately future implied consent cases similar to Vendrcll. 
Football does not have an indispensable social utility. Non-contact 
sports serve the purpose of physical conditioning equally as well and 
naturally produce less drastic injuries. T he school district reasonably 
should foresee that through its act of sponsoring the sport and encourag­
ing participation, participants may suffer injuries of a serious magni­
tude. Thus, by a strict application of the duty formula, a duty may fall 
upon a defendant which sponsors an activity of low social utility yet 
with a  high likelihood of serious injury to a number of victims.

If by total abrogation of assumption of the risk the comparative 
negligence statute has limited the court to a  duty analysis, the court 
must move toward a much broader approach to risk-sharing and 
indemnification in the context of public school sports injuries. Other 
fact situations as well may yield contrary results when resolved by the 
court as matters of duty rather than as ones of implied consent by the 
plaintiff. Total abrogation of assumption of the risk promises to alter 
the boundaries between recovery and no recovery by overturning the 
previous complete barrier of implied consent.

B. Non-Abrogation: Operation oj the Statute 
Upon Both Senses of Assumption of the Risk

U nder this position of non-abrogation assumption of the risk is 
retained, but the comparative negligence statute operates to require the 
comparison and apportionment of assumption of the risk. The court 
faces a great interpretive pitfall if under the statute it attempts to com­
pare and apportion the "primary” sense of assumption of the risk in 
like manner as the plaintiff’s contributory negligence. If the primary 
sense of assumption of the risk is equivalent to the duty issue, the court 
will be faced with the impossible conceptual task of apportioning duty. 
If, on the other hand, assumption of the risk is understood to refer to 
the Restatement implied consent formula, the court must engage in the 
equal folly of attempting to apportion and compare the effect of the 
plaintiff’s implied consent.

Consent is either totally present or totally absent. The implied con­
sent of the player in Vendrcll to body clashes cannot be apportioned. H is 
consent either entirely absolves the defendant or is entirely irrelevant. 
Courfs may allow consenting persons to recover under revised tort 
principles, but no logic supports allowing a recovery of one-half or 
one-third or one-fourth the damages based upon an arbitrary fraction 
apportioned according to plaintiff’s implied consent.
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C. Non-Abrogation: Operation oj the 
Statute Only Upon the "Secondary" or 

Contributory Negligence Sense oj Assumption of the Risk

This position harks back to Justice Goodwin’s opinion in Ritter 
espousing the H arper and James distinction between the primary and 
secondary senses of assumption of the risk. The court may retain 
assumption of the risk in the primary sense (essentially implied consent) 
while bringing the secondary sense (essentially contributory negli­
gence) under the operation of the statute.07 Because the secondary sense 
refers to the plaintiff’s unreasonable conduct, the court will have no 
difficulty in comparing it with the defendant’s negligence to arrive at an 
apportionment of recovery.

A t the same time, the operation of the statute upon the secondary 
sense of assumption of the risk will dispel the confusion incurred by the 
commingling of contributory negligence and assumption of the risk in 
past decisions. That conduct of the plaintiff which can be compared and 
apportioned is properly denominated contributor)' negligence. In  its 
decisions applying the comparative negligence statute, the court may 
retire the notion of plaintiff’s assumption of the risk in the secondary 
sense by recognizing only the "plaintiff’s compared negligence.” This 
correction in terminology is essential to the conceptual clarity of both 
doctrines.

C o n c l u s i o n

T he operation of the statute upon only the secondary sense of assump­
tion of the risk avoids the problem of throwing into the ashcan the 
language and authority of assumption of the risk cases decided over the 
last fifteen years. Moreover, the court may continue to speak of the 
plaintiff’s implied consent based upon judicial characterization of risks 
as “ inherent and obvious.” Because the statute would operate only 
upon the secondary sense, the court is not required to determine whether 
the substance of the "prim ary” sense is solely duty or whether the 
Restatement implied consent formula demands an independent and 
viable existence. *RICHARD A. W YM AN *

67 Recently, in Dailey v. Stevens Auto Sales, Inc., 97 O r. Adv. Sli. 97-1, 977, 
S12 P.2d 1331, 1332 (1973), the Oregon court barkened back to the H arper and 
Jam es concept of the prim ary and secondary senses of assumption of the risk, 
abandoning once again tlic Restatement position, Tlic court held that separate 
instructions to  the ju ry  on assumption of the risk and contributory negligence 
constituted reversible error, saying "if an instruction upon assumption of the risk 
is given when assumption of the risk is used in its secondary sense and an instruc­
tion upon contributory negligence is given as well, defendants secure a double 
instruction on the same issue." The improper instruction was essentially the 
Restatem ent formulation of implied assumption of the risk. R e s t a t e m e n t  ( S ec­
o n d )  o f  T o u t s  §496C (1965).

* Third-year student, School of Luw, University of Oregon.
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