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'An^Act r e l ating to zoning in state parks."

C O M M I T T E E  R E P O R T

3/14/75

Mr  . S p e a k e r

T h e  Comm i t t e e  on

H O U S E JU D I C I A R Y

D a t e
L

C&RA h a s  h a d SB 138

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  m e m b e r s  o f  t h e  C o m m i t t e e  

( ) r e c o m m e n d s  i t  DO PASS

( ) r e c o m m e n d s  i t  DO NOT PASS

( ) r e c o m m e n d s  i t  DO PASS W I TH  ATTACHED AMENDMENT ( S )

£>0 r e c o m m e n d s  i t  BE REPLACED W I TH  CS FOR ________________________________ AND THAT

CS FOR DO PASS

( ) " a n d "  r e c o m m e n d s  i t  BE REFERRED TO THE 

COMM I TTE E

( ) r e p o r t s  i t  b a c k  WI THOUT RECOMMENDATI ON 

( ) " o t h e r "

M e m b e r s  s i g n i n g  t h e  M a j o r i t y  r e p o r t :

f f

n / /

M e m b e r s  NOT c o n c u r r i n g  i n  t h e  M a j  o r i t y r e p o r t :

__________________________________________________ r e c o m m e n d  s :

___________________________________________________ r e c o m m e n d s :

__________________________________________________  r e c o m m e n d s :

__________________________________________________  r e c o m m e n d s :

r e c o m m e n d s :

s - y Cha  i r m a n
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CO M M U N I T Y  & R E G I O N A L  A F F AIRS

M  e t i n g  M i n u t e s  
May 21, 1975

H ouse C o m m i t t e e  on

M e e t i n g  w a s  c a l l e d  to o r d e r  at 9:1.5 to d i sc uss SB 259am, SB 138, CSSB 90.

Rep. C o t t e n  
REp. O s t r o s k y  
Rep. H e r s h b e r g e r  
R e p . F r e e m a n

B a r b a r a  Thomas, S t a f f  
A n d r e a  Guernsey, S taf f 
S e n a t o r  O rsini 
Rep. Smith
Bob LeResche, F i s h  & Game

SB 2 5 9 a m

R EPORT OUT

S e n a t o r  O r s i n i  p a s s e d  out a p r o p o s e d  Commi t t e e  
S u b s t i t u t e  that w o u l d  give the local govern m e n t  
a y e a r  to act. T h e  bill takes e ffect June 1, 1976. 
Bu t  he thinks the n e w  A n c h ora ge B o r o u g h  A s s e m b l y  
w i l l  take action on it. N o b o d y  had any ob jec t i o n s  
to  the s u b s t i t u t e  so it was  adopte d and the bill 
was r e p o r t e d  out.

REPORT OUT

Rep. Cotten s u g ge sts replaci ng section b w i t h  
" b e f o r e  any such r e g u l a t i o n s  are e n f o r c e d  they 
shall be s u b m i t t e d  to and a p p roved by the 
legislature "

Rep. F r ee man sti ll w a n t s  to k n o w  if privat e land 
s u r r o u n d e d  by a state park is w i t h i n  that park?
Rep. Smith  s a i d  that a c c o r ding to this b i l l  that 
land w o u l d  be w i t h i n  the park and subject to zoning.

S e n a t o r  O r s i n i  o f f e r e d  some d i f f ere nt language for 
s ecio n B, to the e x t e n t  that if the legis lature didn't 
act the r e g u l a t i o n s  w o u l d  take affect. S a m  likes the 
first languag e b e t t e r  but agrees to change "are 
enforced" to "takes effect" for the sake o f  clarity.

Rep. O s t r o s k y  m o v e d  to adopt the a m e n d ment an d report 
the bill out. W i t h o u t  o b j e c t i o n  so moved.

Oral still w a n t s  to k n o w  w h e t h e r  the e q u i p m e n t  is 
s o l d  or given. T h e  "shall transfer" w as changed  
to "may trans f e r "  in the committ ee substitute.
The bil l w a s  r e p o r t e d  out.

M e e t i n g  v/as a d j o u r n e d  at 9:50.

tr*



TAPE #13 
side 1  
415-1099

C O M M U N I T Y  & R E G I O N A L  AFFAI RS

M e e t i n g  Minutes 
M a y  6 , 1975

M e e t i n g  w a s  c a l l e d  to o r d e r  at 9:25 to discuss SB 138, SB 2 5 9 a m . Present:

Rep. C o t t e n  S e n a t o r  Rodey, Sponsor, SB 138
Rep. H e r s h b e r g e r  S e n a t o r  Croft
Rep. O s t r o s k y  Rep. Smith
Rep. F r e e m a n  F r a n k  Jones, Director, Game Divis i o n
B a r b a r a  E n g l e r t  Thomas, S t a f f  K a t h y  Jacobsen, N a t u r a l  Resources 
A n d r e a  Guernsey,  Staff

House C o m m i t t e e  on

P R I V A T E  L A N D S  
F A R T  OF P A R K ?

Fr e e m a n  w a n t e d  to k n o w  if the p r i v a t e  land w i t h i n  
the area w e r e  a p a r t  of the p a r k  or not? C r o f t  
said they w e r e  not. The language in the bills 
e s t a b l i s h i n g  C h ugach and K a c h e m a k  e x c lud es v a l i d  
entries specifically. The A . G . 1s office s a i d  that 
if SB 138 p asses the courts w i l l  i n t e r p r e t  this 
as an i n t e n t i o n  by the Legisl ature to p r o v i d e  zoning 
a u t h o r i t y  o v e r  lands,e ven though the language in 
the b i l l  that e s t a b l i s h e d  them e x ludes p r i v a t e  lands 
from this.

Z0NIK3?

S TATUS OF 
E M M I N E N T  D O M A I N  
IN PARKS

F r e e man's c o n c e r n  is the land inside m u n i c i p a l  
boundaries. Zoning s h o u l d  be r e g u l a t e d  by the 
m u n i c i p a l  g o v e r n e m t n  and not by the State. Rep. Smith 
disagrees. A  p a r k  is an area w h e r e  the S t a t e  has 
a laige i n t e r e s t  w i t h  only i s o l a t e d  p r i v a t e  parts.
It is logical that it be m a n a g e d  by the State.

Ch a i r m a n  c o t t e n  asked if there was a p r o h i b i t i o n  
against e m m i n e n t  d omain in Chuga c h ?  Ted S m t h  gave 
a run down of all the parks c r e a t e d  b y  L e g i s l a t i v e  
Action:

Na n c y  Lake REc. Area: no restr i c t i o n  agai nst em. D. 
has been  zoned by M a t - S u  Borough;

Chena R i v e r  REc. Area: p r o h i b i t i o n  a g a i n s t  E.D. e x­
cept for access. Dept, of N a t u r a l  REsources can 
zone;

C a p t a i n  Cook Rec. A r e a : n o  r e s t r i c t i o n  against E.D. 
Kenai Penn. B o r o u g h  h a s n ' t  e x e r c i s e d  any zoning 
authority;
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F R A N K  J ONES

S B  2 5 9 a m  
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Mr. Jones s h o v e d  the C o m m i t t e e  a m a p  of the P o t t e r  
P o i n t  refuge. M o s t  of the lan d is b e l o w  the b luf fs 
in a m a r s h y  area w h i c h  is u s e d  f or ducks. It is 
p o s s i b l e  that some d e v e l o p m e n t  c o u l d  be made on tne 
p r i v a t e l a n d s  that w u l d  n o t  be compatible. They 
are p r e s e n t l y  a t t e m p t i n g  to b u y  t h e  700 acres of 
p r i v a t e  l a n d  involved. The p u r p o s e  of the b i l l  is 
to e x c l u d e  any f u rth er i n c o m p a t i b e l  developemnt.

M e e t i n g  was a d j o u r n e d  at 10:00.
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Hep. Sara Cotten

House of Representatives

Community and Regional Affairs Committee

Pouch V

Juneuu, Alaska 99811 

Dear Hop. Cotten:

I understand House d i n  106 concerning stoning in stato parks 

is currently before your committee. X understand the intent of 

this bill is to control growth so that it is compatible with the 

environment in the state park. 1 wholeheartedly support this bill 

if it does in fact limit growth.

H o w e v e r , the wording of the bill does not eliminate the possibility 

that the Dept, of Natural ilesourcos could zone in favor of higher 

density populations. The wording gives the Dept, of Natural Resources 

leeway in either direction. Would it be possible to tighten the 

wording of this bill in some way?

Vc live in an area completely surrounded by Chugrmh State Park.

It is a wonderful experience, and hopefully this bill \ eld give 

more poople the opportunity to experience this also.

2 /lvl$ x A b o t h  H o l l o w a y



M a r c h  8, 1975

R e p r e s e n t a t i v e  Samuel R. Cotten 
House J u d i c i a r y  Committee 
Pouch V
Juneau, A l a s k a  99801 

Dear R e p r e s e n t a t i v e  Cotten:

We are w r i t i n g  in r e g a r d  to HB 106 w h i c h  is before y o u r  
c o m m i t t e e  a l o n g  w i t h  the companion bill SB 138. The i ntent of 
the l e g i s l a t i o n  is v e r y  good and we support the concept. There 
are h o w e v e r  several q u e s t i o n s  as to the language. The statute 
c r e a t i n g  the C h u g a c h  S t a t e  Park, AS 41.20.210 has the unusual 
languag e " e x c l u d i n g  v a l i d  entries" w h i c h  may exclude these p r ivate 
lands from c o v e r a g e  under the bill w h i c h  st.ates "private p r o p e r t y  
in state parks". Also, the w o rking of the bill w o u l d  not icclude 
c o v e r a g e  of state r e c r e a t i o n  areas, waysides, h i s t o r i c  sites, etc. 
W o u l d  n o t  it read b e t t e r  to say "within the e x t e r i o r  boundaries 
of an are a in the s t a t e  park system".?

Also, are we n o t  h e a d e d  for c o n f l i c t  w i t h  the borough s if their 
a u t h o r i t y  to zone is n o t  amended? Two agencies wit h the same 
a u t h o r i t y  m a y  cause c o n f l i c t  whic h s h o u l d  be avoided by proper 
w o r d i n g  now.

Sincerely,

R i c h a r d  K. Alman

Edith L. Alman 
1514 M a r t e n  Street 
Anchorage, A l a s k a  99504
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MEMORANDUM /. State of Alaska
t o : H o n o r a b l e  W i l l i a m  C. F a c k l e i V i / K  d a t e : F e b r u a r y  18, 1975 

A c t i n g  C o m m i s s i o n e r  \Vr' —
Dept, of N a t u r a l  R e s o u r c e s  \) file no.- tr . 1) 0 0 a

TELEPHONE NO:

f r o m : A v r u m  M. G r o s s  s u b j e c t .-R e g u l a t i o n  o f  P r i v a t e  L a n d
A t t o r n e y  G e n e r a l  in State Parks a nd R e c r e a t i o n
Dept, of L a w  Areas

By: R o d g e r  W. Pegues
A s s i s t a n t  A t t o r n e y  Ge'neral

T h e  D i r e c t o r  of the D i v i s i o n  of Parks has r e q u e s t e d  an 
o p i n i o n  o n  thi s subject. R a t h e r  than i s s u i n g  a f orma l opinion, 
we a r e  r e s p o n d i n g  by this  m e m o r a n d u m .

•

The a u t h o r i t y  of the D i r e c t o r  to d e s i g n a t e  " i n c o m p a t­
ible uses" a n d  e s t a b l i s h  r u l e s  a n d  r e g u l a t i o n s  g o v e r n i n g  t h e m  
a r i s e s  f r o m  A S  4 1 . 2 0 . 0 2 0 ( 6 )  a n d  AS 4 l . 20.040. It is a l s o  c o n­
tained, g e n e r a l l y ,  in the l e g i s l a t i o n  e s t a b l i s h i n g  or a u t h o r i z i n g  
p a r k s  and r e c r e a t i o n  areas. E . g . , A S  4l.20.l40; AS 4l.20.l80;
AS 4 1 . 2 0 . 2 3 0 ;  AS 41.20.310.  W h i l e  it may be a r g u e d  that this 
a u t h o r i t y  is b r o a d  e n o u g h  to r e g u l a t e  use of p r i v a t e  l a n d s  w i t h i n  
the b o u n d a r i e s  of a state p a r k  or r e c r e a t i o n  a r e a  (i.e., s o - c a l l e d  
i n h o l d i n g s ) ,  o u r  v i e w  is that it does not.

E a c h  of the s e v e r a l  s t a t u t e s  a u t h o r i z i n g  or e s t a b l i s h i n g  
state p a r k s  a n d  r e c r e a t i o n  a r e a s  refers e x p r e s s l y  to " s t a t e - o w n e d  
l a nds " or " s t a t e - o w n e d  land and w a ter " and each also i n c l u d e s  
land a c q u i r e d  by the state in t h e  future. See, e . g . , AS 41.20.130- 
140. T h e  p u r p o s e  of e a c h  is set forth as ’\ o  r e s t r i c t  s t a t e - o w n e d  
l ands a n d  w a t e r s "  for use as a p a r k  or r e c r e a t i o n  area. [Cf, AS 
4 1 . 2 0 . 1 3 0 ]  While, as in the act e s t a b l i s h i n g  C h u g a c h  S t a t e  Park, 
the l e g i s l a t u r e  e x p r e s s l y  r e s e r v e d  "the lands and w a t e r s  . . . 
f r o m  all uses i n c o m p a t i b l e  w i t h  t h e i r  p r i m a r y  f u n c t i o n  as a state 
p a r k  . . . ." AS 4 1 . 2 0 . 2 1 0 ,  those lands and viaters are " s t a t e -  
owned", AS 41.20.200, 210, a n d  " valid entries" w i t h i n  the p a r k 1s 
~trcro?nTaries are e x p r e s s l y  e x c l u d e d ?  A S  4 i . ^ u . 210. So too, in 
e s t a b l s i h i n g  K a c h e m a k  B a y  Sta te Park, the l e g i s l a t u r e  e x p r e s s l y  
e x c l u d e d  v a l i d  e n t r i e s  a n d  l e a s e h o l d s  (both e x i s t i n g  a n d  a p p l i e d  
for) f r o m  the park. A S  4 1 . 2 0.260(c).

A d d i t i o n a l l y ,  e a c h  of the several e n a b l i n g  s t a t u t e s  and 
the g e n e r a l  p a r k  and r e c r e a t i o n  act, AS 4 1 . 2 0 .010-047, p r o v i d e  
for the a c q u i s i t i o n  o f  p r i v a t e  land. And the act e s t a b l i s h i n g  
C h u g a c h  State Park p r o v i d e s  for m o d i f y i n g  its b o u n d a r i e s  where 
c o n f l i c t s  o f  land o w n e r s h i p  are " u n m a n a g e a b l e  o t h e r  than at 
u n r e a s o n a b l e  cost and e x p e n s e  to the state . . . ." AS 41.20.220. 
W h i l e  t h e s e  p r o v i s i o n s  are not d i s p o s i t i v e  of the issue, c o u p l e d  
w i t h  the e x p r e s s  e x c l u s i o n s  o f  vali d e n tr ies and the r e s e r v a t i o n



H o n o r a b l e  W i l l i a m  C. F a c k l e r  
A c t i n g  C o m m i s s i o n e r

2 F e b r u a r y  18, 1975

only and e x p r e s s l y  of s t a t e - o w n e d  land and waters, they create 
a s t r o n g  i n f e r e n c e  that the language p r o h i b i t i n g  i n c o m p a t i b l e  
uses or a u t h o r i z i n g  t h e i r  r e g u l a t i o n  r e f e r s  to s t a t e - o w n e d  land 
and not to inholding s.

A c c o r d i n g l y ,  th s t a t u tory sc heme is to r e s e r v e  and 
p r o t e c t  s t a t e - o w n e d  land an d w a t e r  w i t h i n  state p a r k s  from 
i n c o m p a t i b l e  use but to e x c l u d e  from the p a r k s  b o t h  p r i v a t e  lands 
a n d  lands o w n e d  by the state but subject to a V a l i d  entry. T h e  
r e g u l a t o r y  p o w e r  e x t e n d s  only to the s t a t e - o w n e d  lands and not 
to inholdings. Indeed, the e x c l u s i o n  of those lands from the 
p a r k s  s u g g e s t s  that they are not, i.i fact, w i t h i n  the p a r k  
bounda r i e s ,  e . g . , AS 41.20 .260(c), and that they are not p r o p e r l y  
to be d e n o m i n a t e d  as inholdings.

We can' a p p r e c i a t e  y o u r  c o ncern and r egret our n e g a t i v e  
answer. You may w i s h  to seek a m e l i o v a t o r y  legi slation.
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