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My name is John Sanders. I am Division Manager for Standard Oil 

Company of California in i-.s Alaska Division. I am responsible 

for the sale of its products throughout the State of Alaska. I 

appreciate the opportunity to prisent my Company’s views on this 

legislation after which I will try to answer any questions you 

may have.

As I understand it, the intent of this proposed legislation is to 

guarantee service station dealers fair and equitable treatment by 

their petroleum suppliers. I don't think it would do that. In

fact, in my opinion, it would merely provide a shield for

ineffective dealers and would be to the detriment of consumers 

and good dealers alike. At the onset, we believe that additional 

legislation to protect the service station dealer is unnecessary. 

Furthermore, we believe the importance of an efficient and success­

ful independent dealer organisation cannot be overemphasized. It 

is through such independent dealers that the vast majority of 

service station sales arc made. In the State of Alaska, Standard 

Oil Company of California supplies products to 42 conventional 

dealer stations plus about 112 car washes, garages, new car 

dealerships, and other miscellaneous accounts, all of whicii arc

operated by independent businessmen. With respect to dealer

stations, (those being the 42 conventional stations) we p r e­

sently provide, at our expense, all the marketing research,

Mr. C h a i rm a n  and  Members  o f  t h e  C om m i t t e e :
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site location, land acquisition, facility construction, fixed 

equipment, tankage and signs. We then lease the completed 

facility and the site to a dealer with the dealer being r e s p o n­

sible only for such things as operating tools, movable equip­

ment, and inventory. There is no "franchise fee" for the dealer 

to pay Standard. This arrangement affords the dealer entry into 

the service station business at 3 comparatively modest initial 

investment, in most instances between $15-25,000. On the other 

hand, in recent years, our average investment for a new service 

station has been approximately $500,000 including real property 

and facilities.

Our enormous investment and our complete marketing reliance 

upon the service station dealer demonstrate a v e r y  fundamental 

point about us and Chevron dealers: Wc 7ieed each other and we

must assure the dealer a reasonable opportunity for success if 

we are both to succeed.

Our forms of dealer supply contract and dealer lease are a v a i l­

able to the committee if it wishes to see them. We think that 

these agreements testify to our good faith in providing to 

Chevron Healers on commercially fair terms a very valuable 

place of business in which the dealer has a reasonable o p p o r­

tunity to make a good living. These agreements are for a five 

year term and, after a brief initial trial period, they can be 

terminated by us during the term only for good cause. Our



relationship with dealers is both fair and reasonable and is 

founded upon the mutual interest of both parties. From the 

very onset we have been aware of the antitrust laws that govern 

our relationship with Chevron Dealers. Accordingly, Chevron 

Dealers are entirely free to price their products and services 

and to purchase also from other suppliers as they may decide.

In other words, we recognize and respect the dealer as an inde­

pendent businessman. If we were to change our policy and seek 

improperly to control a dealer's pricing or purchasing d i s­

cretion we would surely be subjert to the formiable sanctions 

of the antitrust laws, including treble damages. We therefore 

believe that the commercial interest of suppliers and the dealers 

who sell their products are mutual interests. These interests, 

together with the severe sanctions of the existing antitrust 

laws, arc we believe entirely adequate to protect service 

station dealers and hence no further legislation is necessary. 

But, even if additional legislation were needed, Senate Bill 

438 would be ill advised for the following principal reasons:

1. Section 45.50.810(a)(6)
This section would prohibit us from requiring Chevron Dealers 

to buy any quantity of our products unless we proved that such 

purchase obligations arc "reasonably necessary for lawful p u r­

poses justified on business grounds and do not substantially 

affect competition".



This provision is unnecessary since the antitrust laws provide 

ample protection to dealers by forbidding any agreements which 

would require them to buy all or substantially all of their 

inventory requirements from a particular supplier. Accordingly 

a Chevron Dealer is merely required by contract to buy from us 

only such quantities of our products as may be necessary to 

satisfy customer demand for our products at his station. He 

may also handle any competitive products that he desires.

Indeed, we find that most of our dealers do in fact choose to 

handle substantial quantities of competitive petroleum products 

and tires, batteries and accessories.

In addition, this section is wholly impractical because jf the 

uncertainty of the language measuring the legality of the p u r­

chasing obligation. When are such obligations "reasonably 

necessary for lawful purposes justified on business grounds?"

And when do they not "substantially affect competition?" The 

bill gives no guidance on this. liven entirely reasonable and 

otherwise lawful purchase obligations may affec: competition as 

any aggregation of sales or purchases would, without in any way 

1 esson i ng or impniring competition. Suppliers ci ot be expected 

to make the very substantial investments require tor modern 

service stations if they do not have reasonable assurance that 

their products will be at least offered for sale at such 

stations.

Also, depending upon a court's interpretation of the wording 

in this section, it may be in conflict with current State and



Federal Trademark Laws. If this section were to allow gasoline 

purchased by the dealer from another supplier to be sold through 

pumps marked with S t a n d a r d’s brands, then it appears obvious 

to us that it is in violation of applicable trademark laws.

This would obviously 'rovide a great disservice to consumers 

who think they are buying Standard's products when, in fact, 

they may be sold someone else's product of lesser quality and 

performance characteristics. I think the Department of Weights 

and Measures would take a dim view of that situation.

Section 45.50.810 (d)

This section provides that no refiner or distributor may charge 

different prices to dealers unless they are based upon the 

quantity purchased or transportation costs. Such a provision 

is plainly anticompetitive.

The Federal Robinson-Patman Act does not forbid all price 

differencejs between customers, but only those that threaten 

substantial anticompetitive effects. Moreover, in order to 

avoid the anticompetitive effects of rigid price uniformity, 

the Federal statute provides that a lower price given to one 

customer, but not to others, is lawful if granted "in good 

faith to meet an equally low price of a competitor" (15 USC 

8 1 3 (a)(b)). The purpose of this provision in the Federal 

statute was to give a supplier sufficient flexibility to respond 

to differing competitive conditions, when and where they occur. 

For example, a gasoline price war may break out in one city
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within the State but not elsewhere. To assist its dealers to 

remain competitive in the area of the price war, Standard under 

present law wouli be able to lower its price to them without 

lowering it Statewide. If such a price reduction had to be 

extended Statewide, it probably would not be made at all 

This feature of the bill would provide a strong upwrard pressure 

on pricing to the detriment of competition and the motoring 

p u b l i c .

Thus, this provision is anticompetitive since it unduly limits 

the very price competition that is the principal goal of both 

the Alaskan and Federal antitrust legislation.

Consider also the not uncommon situation in Alaska where a 

service station dealer himself has made the investment in the 

station. That investment will normally induce suppliers to 

offer an investment allowance on gasoline to reflect the fact 

that the dealer and not the •upplier in this instance is furnish­

ing the station. In these circumstances, a competing supplier, 

such as Standard, should he able to respond to this competitive 

situation by offering a comparable allowance to obtain or retain 

this dealer's business. But here too, if the same price must 

be offered to all dealers throughout the State, regardless of 

the commercial circumstances, it is probable that such an 

allowance for the dealer's investment would not be offered.

Again, the result of this section of the bill would clearly 

be to reduce competition and encourage price r i g i d i t y . It



would be anomalous for Alaska, having recently passed general 

antitrust legislation, now to pass a law which would encourage 

uniform pricing and discourage price competition.

3. Section 45.50.810 (a)(3)

This section would forbid us to " u n r e a■ onably disapprove the 

transfer or assignment of a franchise by a dealer to a qualified 

transferee or assignee."

This section constitutes a totally unreasonable and arbitrary 

interference with our property rights. Having made a $500,000 

investment, and in light of a dealer's relatively small invest­

ment, it is only proper and just that we have the right to 

select a candidate whom we feel best qualified to operate a 

first class service station.

The consumer stands to lose the most from such a provision. If 

the dealer is permitted to assign his lease, there is the in­

evitable question of personal motivation in making the a s s i g n ­

ment. At Standard our motivation is simply to select dealers 

who are best qualified to manage the station and who arc 

committed to providing the service to which we believe tlie 

motoring public is entitled.

4. Section 45.50.820

This section would require a supplier, upon termination or 

non-renewal of the franchise, to repurchase certain tangible 

assets from the dealer and, in certain circumstances, to c o m ­

pensate the dealer for "goodwill". We at Standard are opposed



There is nothing in the nature of goodwill that is transferable 

from a dealer to his supplier or to a successor dealer where 

the station is owned by the supplying company. If a d e a l e r’s 

business is successful because the station is well located, and 

has excellent facilities, that portion of the success properly 

remains with the supplier. In this connection, all dealers, 

new or old, receive the benefit of large sums of money we have 

spent on advertising to promote public acceptance of our brands 

of products at our retail outlets. They also receive the benefit 

of the large number of credit cards we have solicited and the 

millions of dollars in accounts receivable we carry for the 

dealers. These tilings are in addition to the service station 

facility itself, which we furnish to the dealer and which 

currently costs us on an average about $500,000 per unit. None 

of these sources of "goodwill" attributable to the station can 

be transferred by the dealer to us or to his successor.

Likewise, that portion of the dealer's success attributable 

to his personal skills, personality or the relationship he 

established with his customers belongs to him and is taken 

with him when he leaves and cannot be effectively transferred 

to us or to a succeeding dealer.

Thus it is a misnomer to say that the departing dealer has any 

"goodwill" that is transferable either to the supplier or to 

the new dealer.

to  the payment o f  any sum o f  money f o r  a l le g e d  d e a le r  g o o d w i l l .



5. Section 45.50.810 (a)(3)

This section would prohibit us from requiring a dealer to operate 

his station for more than 12 consecutive hours per day or more 

than six days per week.

It is safe to say that this provision would effectively eliminate 

gasoline availabili*'* on Sundays and between the hours of 10:00 p 

and 6:00 a.m. This would be detrimental to the consumer and to 

the economy of the State of Alaska. Gasoline would be unavailable 

for emergency vehicles for such agencies as the police department 

local travelers would bo inconvenienced and tourism would be 

discouraged. Additionally, this provision completely disregards 

operating hour requirements imposed by many lessors in their 

ground leases to us; and while it does seem to recognize that 

longer hours may be required by the state or the federal g o v e r n ­

ment it does not recognize that as a condition to zoning permits, 

we may be required by municipal or borough authorities to provide 

for longer hours in certain locations.

6. Section 45.50.810 (a)(5)

This section provides that it would be a violation of law for 

us to sell, rent or offer to sell to a dealer any product or 

service for more than a "fair and reasonable" price.

This section would in effect subject the pricing of our service 

station products to a kind of public utility control with the 

courts serving as the regulatory agency. Apart from g o v e r n ­

mental price control during periods of acute economic distress,
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at which rare times control could be vested in an administrative 

agency such as the Federal Energy Administration, it is neither 

desirable nor necessary to supplant ordinary market forces as 

proper regulators of prices and rents. Competition establishes 

fair market prices which balance all the effects of supply, 

demand and necessary return on capital. On the other hand, when 

prices are fixed at levels different from those established 

by the fair market this balance is inevitably upset and economic 

dislocations result, all to the public's disadvantage.

7. Section 45.50.810 (a)(10)

Under this section it would be a violation for a supplier to 

fail to deal with a dealer in "good faith". That phrase is so 

vague and generalized that it would be impossible to administer 

or comply with. No standards are stated as to how good faith 

is to be measured. We expect that every difference of opinion 

or commercial judgment would become a controversy over good 

faith. Such a provision would inescapably provoke endless 

dispute and litigation.

8. Section 45.50.810 (h)

This section would require that a refiner or distributor give 

90 days notice prior to terminating or failing to renew a 

franchise except where such termination of failure 'o renew 

is due to the voluntary abandonment of the station by the 

dealer; or where the dealer is convicted of an indictable offense
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directly related to the business. This requirement is not needed 

for the protection of the franchise and is commercially unfair 

and impracticable. Notice of intention to terminate for breach 

of contract should generally afford the dealer an adequate 

opportunity to cure the breach and avoid termination, as our 

Chevron dealer contracts provide.

But the 90 days prior notice is unrealistically long in many 

situations other than those two recognized in the bill. Consider 

for instance the case of a dealer engaged in fraudulent and 

deceptive sales practices against the motoring public. In this 

example, there is normally ample evidence of repeated illegal 

practices such as the deliberate damaging of tires and/or fan 

belts. Prompt termination was necessary in another situation, 

we recently found, as a result of a fire caused by the dealer's 

improper use of a welding torch in violation of city ordinances 

and contrary to our instructions against the practice. Obviously 

to permit such situations to continue for a minimum of 90 days 

would be to the detriment of consumers and good dealers alike.

In addition to that kind of illegal conduct by the dealer, there 

are numerous other situations in which 90 days prior notice 

would be wholly unrealistic. For example: (a) The Dealer's

death or mental or physical incapacity to operate the station 

and (b) refusal by the deal r to pay debts owed to his supplier 

or the dealer's bankruptcy or insolvency.



A n y  of these cases would prevent us from regaining possession 

of our investment for 90 days and would to that extent arbitrarily 

deprive us of our property and would require enormous efforts 

by a new dealer to rebuild the business that has been needlessly 

impaired by prolonged neglect or idleness.

9. Section 45.50.810 (c)

This section deals with the causes for termination and provides 

that no refiner or distributor may terminate, cancel, or fail 

to renew a dealer lease without good cause which is defined as 

including: "The failure of a franchisee to comply w i t h  the

lawful material provisions of a franchise between distributor 

or refiner and the franchisee/dealer..."

What provisions in dealer agreements would meet these criteria 

is a speculative matter at best; and different courts or 

juries may be expected to have conflicting views of the same 

contractual provisions. Thus, a particular term or condition 

in the lease or supply contract may or may not be enforceable 

based upon the interpretation of a judge or jury without experience 

in such commerce. Moreover, this bill would give a judge or jury 

no instructive guidance for making the required determinations.

We understand that some service station dealers are supplied 

petroleum products pursuant only to oral agreements; others, 

like our Chevron dealers, are supplied unde* quite detailed 

written agreements designed to clarify the continuing business 

relationship for the benefit of both parties. However, in 

addition to the fundamental obligations to sell, to buy and
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to pay for products, there are other commercially important 

provisions such as those relating to the maintenance of a very

expensive station. Are these to be deemed non-material by a judge

or jury unfamiliar with service station business practices?

And, while the b :. 11 provides for some specific situations to be 

construed as good cause for termination, cancellation or non-renewal, 

it fails to recognize many others, such as:

  a dealer's death or mental or physical incapacity

to operate the station;

—  refusal by the dealer to pay debts owed to his

supplier;

--- adulteration, commingling, mislabeling or misbranding 

g a s o l i n e ;

  trademark violation;

  repeated consumer complaints concerning the dealers;

and

  the supplier's decision to materially alter the

facilities to meet changing consumer \<'eds.

Furthermore, it is unclear whether the requirement to give the 

franchisee a reasonable opportunity to cure a default is applicable 

only where the breach is curable, such as the failure to pay for 

goods de l i v e r e d . Surely, for example, where a dealer is convicted 

for fraudulent or deceptive sales practices, or becomes bankrupt 

or abandons the station, the default is essentially non-curable.



Moreover, subpart (4) would, in effect, require that the terms 

of our agreements be essentially the same as those offered 

other dealers in similar retail outlets.

Surely, there is no sound basis foi requiring every franchise 

agreement to be the same as that offered to every franchise 

dealer. The term "similar" retail outlets does not cure this 

deficiency since the word "similar" is undefined and like other 

terms in the bill would be subject to varying and conflicting 

interpretations.

Rental terms vary from dealer to dealer quite properly; there 

arc differing types and sites of service stations and differing 

locations. Also, when we lease station sites from property 

owners, they require differing ground rents. In addition, there 

are differences in the costs incurred in supplying products to 

various dealers.

In closing, I would restate that in recent years our average 

investment for a new service station has been approximately 

$500,000. This figure is probably typical of the recent 

expenditures made by similar suppliers in this industry. While 

we cannot speak for others, we seriously doubt that we could 

continue making these kinds of investments not knowing what 

our contracts would mean, and, in addition, be subject to the
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other restrictive conditions set forth in this bill. It is 

difficult to foresee who would make such investments or who 

would maintain the current level of availability for these 

services which the public has come to expect.

Nowhere else can a dealer obtain a half million dollar income 

producing business investment with such minimal risk. Nowhere 

else does the consumer enjoy the level of assurance of product 

quality, service skills, competitive pricing, and image 

achievable through our system as it presently operates. 

Legislation which removes the incentives for the investments 

required to construct service stations today will prove to be 

counter productive working against the common goals of both the 

consumer and the dealer.

1 hope tlie views 1 have expressed will be helpful to you. I 

respectfully urge you to consider them and to reject this bill. 

If you have any questions, I would he pleased to respond.



POSITION P A P E R

P R O V I S I O N S  TO BE  C O N S I D E R E D  

I N  A N Y

D E A L E R  D A Y  IN C O U R T  L E G I S L A T I O N  

A l t h o u g h  t h e r e  is n o  d e m o n s t r a t e d  n e e d  for d e a l e r  d a y  in c o u r t  

l e g i s l a t i o n ,  a n y  s u c h  l e g i s l a t i o n  w h i c h  is c o n s i d e r e d  s h o u l d  b e  

d e s i g n e d  to a c c o m p l i s h  t h e  f o l l o w i n g :

1) P r o v i d e  for d i s c l o s u r e  b y  the s u p p l i e r  o f  e s s e n t i a l  

f a c t s  r e g a r d i n g  its r e l a t i o n s h i p  w i t h  p r o s p e c t i v e  d e a l e r s  

to t h e  e x t e n t  t h a t  s u c h  d i s c l o s u r e  is necossciry to p r e v e n t  

f r a u d  in t h e  i n c e p t i o n  o f  the c o n t r a c t  a n d  to f u r n i s h  the 

d e a l e r  w i t h  a r e a s o n a b l e  b a s i s  for a n y  i n v e s t m e n t  d e c i s i o n  

h e  i s  r e q u i r e d  to m a k e .

2) P r o t e c t  t h e  d e a l e r  f r o m  a r b i t r a r y  o r  u n r e a s o n a b l e  c a n­

c e l l a t i o n  b y  h i s  s u p p l i e r  (re f i n e r  o r  jobber) w h i l e  m a i n ­

t a i n i n g  in t h e  s u p p l i e r  a r e a s o n a b l e  r i g h t  to  t e r m i n a t e  

m a r k e t i n g  a g r e e m e n t s  u p o n  w r i t t e n  n o t i c e  (as p r o v i d e d  In 

the a g r e e m e n t )  for r e a s o n s  su c h  no d e a t h ,  b a n k r u p t c y  o r  

i n s o l v e n c y  o f  t..« d e a l e r ,  « o a n d a n m e n t  o f  t h e  s t a t i o n ,  

c r i m i n a l  m i s c o n d u c t  o r  c o n s u m e r  f r a u d  o r  f a i l u r e  to pay 

a m o u n t s  due.

J) P r o v i d e  s u p p l i e r s  r e a s o n a b l e  r i g h t s  o f  nanronewnl. w i t h
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adequate notice for such situations are:

a) Sale o f  the p r o p e r t y  b y  the supplier or the r e l inquish­

ment of his leasehold interest if it is owned by a third 

party.

b) A decision to rebuild or materially alter or add to 

the facilities to meet changing consumer needs.

c) U s e  of the premises for purposes other than the sale 

of motor fuels.

d) Repeated consumer complaints concerning the dealer.

e) Inability to agree on reasonable terms and conditions 

of the renewal agreement.

4) Provide that the supplier, in event of termination, will 

repurchase from the dealer at current wholesale prices, 

branded merchandise originally purchased from the supplier; 

provided however, that such goods are in merchantable 

condition, that the d e a l e r ' s  title to them is free and clear 

and that the proceeds of any such repurchase will be applied 

first to any indebtedness of the dealer to the supplier.

5) Apply to on.ly those marketing agreements entered into 

after effective date of the legislation.

J a n u a r y  1 3  Lb7r->



POSITION  P A P E R

/
S T A T E  G A S O L I N E  D E A L E R  D A Y  IN  C O U R T  L E G I S L A T I O N

I N T R O D U C T I O N

G a s o l i n e  " d e a l e r  d a y  in c o u r t "  l e g i s l a t i o n  is the a p p l i c a t i o n  o f

f r a n c h i s e  t y p e  l a w s  t o  a u t o m o t i v e  g a s o l i n e  m a r k e t i n g .  H i s t o r i c a l l y ,  

g a s o l i n e  s u p p l i e r s  ( r e f i n e r s  a n d  j o b b e r s )  h a v e  n o t  r e g a r d e d  t h e i r  

c o n t r a c t u a l  r e l a t i o n s h i p s  w i t h  d e a l e r s  a s  f r a n c h i s e s  b e c a u s e  w ? 

t h e  d i s s i m i l a r i t y  w i t h  t h e  t y p i c a l  f r a n c h i s e  a r r a n g e m e n t .  F r a n c h i s e  

f e e s  a t e  n o t  r e q u i r e d ,  and h i g h l y  s p e c i f i e d  d u t i e s  a n d  r e s p o n s i b i l i­

t i e s  o f  the d e a l e r  a r e  n o t  d e t a i l e d  in t h e  s a l e s  c o n t r a c t .  G a s o l i n e  

d e a l e r  d a y  in c o u r t  l e g i s l a t i o n  is  c f  e x t r e m e  c o n c e r n  to t h e  p e t r o l e u m  

i n d u s t r y  b e c a u s e  it i m p a i r s  t h e  a b i l i t y  o f  g a s o l i n e  s u p p l i e r s  to 

m a n a g e  t heir m a r k e t i n g  i n v e s t m e n t s  b y  u n r e a s o n a b l y  r e s t r i c t i n g  

r i g h t s  o f  t e r m i n a t i o n  o r  n o n r e n e w a l  o f  c o n t r a c t s  w i t h  d e a l e r s .

T h e  u s u a l  d e a l e r  d a y  i n  c o u r t  l e g i s l a t i o n  t e n d s  to p e r p e t u a t e  a l l

jo b b e r s )  and r e s e l l e r  c u s t o m e r s  ( d e a l e r s  and j o b b e r s  so l o n g  as 

m i n i m u m  s t a n d a r d s  a r e  m e t ,  r e g a r d l e s s  o f  tv e g r o  .a t u n e  p e r i o d

A n t i - C o n s u m e r  t f n e t s



in t h e  c o n t r a c t .  T h i s  r e s u l t s  in a d i s s e r v i c e  to t h e  m o t o r i n g  

p u b l i c  w h i c h  is e n t i t l e d  to h i g h e r ,  n o t  l o w e r  s t a n d a r d s  o f  o p e r a t i o n .  

F u r t h e r ,  l e g i s l a t i o n  o f  t h i s  t y p e  w o u l d  n o t  a d e q u a t e l y  p r o t e c t  

c o n s u m e r s  a g a i n s t  t h e  l i m i t e d  n u m b e r  of  u n s c r u p u l o u s  s e r v i c e  s t a t i o n  

o p e r a  o r s  w h o  p r o v i d e  s h o d d y  s e r v i c e ,  m a i n t a i n  p o o r  s t a n d a r d s  of  

c l e a n l i n e s s ,  o v e r s e l l ,  m i s t r e a t  o r  d e f r a u d  c o n s u m e r s .

A n t i - D e a l e r  E f f e c t s

O n e  o f  t h e  s t r o n g e s t  a s s e t s  t h a t  a s u c c e s s f u l  d e a l e r  h a s  is in t h e  

i n t e g r i t y  o f  the b r a n d  a n d  t h e  r e p u t a t i o n  o f  t h e  s u p p l i e r  w h o s e  

p r o d u c t s  h e  sells. D e a l e r  d a y  in c o u r t  l e g i s l a t i o n  a c t u a l l y  w o r k s  

a g a i n s t  t h e  i n t e r e s t s  o f  e f f e c t i v e  a n d  e f f i c i e n t  d e a l e r s  w h o  m a y  

see t h e  v a l u e  o f  t h e i r  b u s i n e s s  d i m i n i s h e d  b y  t h e  p c r p e t u a t i o n  o f  

u n s a t i s f a c t o r y  d e a l e r s  s e l l i n g  u n d e r  t h e  s a m e  b r a n d .

A n r i - C o m p e t i t i v e  E f f e c t s

D e a l e r  d a y  in n o u r t  l e g i s l a t i o n  is a n t i - c o m p e t i t i v e  b e c a u s e  it s u p p r e s s e  

c o m p e t i t i o n  for a v a i l a b l e  s e r v i c e  s t a t i o n  s i t e s  a n d  b e c a u s e  it t e n d s  

t o  e x c l u d e  n e w  e n t r i e s  i n t o  t h e  s e r v i c e  s t a t i o n  b u s i n e s s  w h i c h  

h i s t o r i c a l l y  h a s  p r o v i d e d  an o p p o r t u n i t y  for t h e  e n t r e p r e n e u r  w i t h  

l i m i t e d  ceipital r e s o u r c e s .  T h i s  e x c l u s i o n  is e s p e c i a l l y  u n f o r t u n a t e  

w h e n  c o n s i d e r e d  in the l i g h t  o f  t h e  c o u n t r y ' s  e f f o r t s  to i n c r e a s e  

the* n u m b e r  o f  m i n o r i t y  s m a l l  b u s i n e s s m e n  I n  an  e f r o r 4- *•<•» p r o t e c t  

a ■ rail n u m b e r  o f  i n e f f e c t i v e  d e a l e r s  fr o m  c o m p o t i c i o n , l e t j i s i a M  ~.i 

o f  t h i s  t y p e  v i L l  d e n y  b u s ' n e s s  o p p o r t u n i t i e s  t o  m a n y  a u l c  and

&  «*



d e s e r v i n g  p o t e n t i a l  e n t r e p r e n e u r s .

A n t i - S u p n i i e r  E f f e c t s

D e a l e r  d a y  in c o u r t  l e g i s l a t i o n  is u n f a i r  to s u p p l i e r s  as it d i m i n i s h e s  

th e  v a l u e  o:f t h e i r  c a p i t a l  i n v e s t m e n t s  in s e r v i c e  s t a t i o n s  and 

e r o d e s  the v a l u e  o f  t h e i r  t r a d e m a r k s .  B y  g i v i n g  a l l  d e a l e r s  r e g a r d­

le s s  o f  i n d i v i d u a l  m e r i t ,  v i r t u a l  p e r p e t u a l  t e n u r e ,  t h i s  t y p e  o f  

l e g i s l a t i o n  u n r e a s o n a b l y  a b r i d g e s  c o n t r a c t u a l  r i g h t s  a n d  m a y  w e l l  

v i o l a t e  the c o n s t i t u t i o n a l  r i g h t s  o f  s u p p l i e r s  as p r o p e r t y  o w n e r s .

D E A L E R  D A Y  IN C O U R T  L E G I S L A T I O N  U N N E C E S S A R Y

T h e r e  is a l a c k  o f  b a s i c  n e e d  for d e a l e r  d a y  in c o u r t  l e g i s l a t i o n  

i n  v i e w  o f  t h e  w e l l  d e v e l o p e d  b o d y  o £  f e d e r a l  a n d  s t a t e  l a w s  a l r e a d y  

in e f f e c t  w h i c h  r e g u l a t e s  a n d  p r e v e n t s  a b u s e  in t h e  u s u a l  g a s o l i n e  

d e a l e r - s u p p l i e r  a g r e e m e n t s .

F o r  e x a m p l e ,  the a n t i t r u s t  l a w s  m a k e  it i l l e g a l  for a p e t r o l e u m  

s u p p l i e r ,  e i t h e r  b y  c o n t r a c t  o r  c o e r c i o n  o r  t h r e a t s  o f  t e r m i n a t i o n  

to r e q u i r e  a d e a l e r  to p u r c h a s e  t h e  s u p p l i e r ' s  b r a n d  o f  T E A  in o r d e r  

to k e e p  h i s  d e a l e r s h i p .  T h e s e  s a m e  l a w s  r e q u i r e  c l e a r  d e a l e r  f r e e d o m  

in a l l  p r o d u c t  p r i c i n g  a n d  In tno : e l e c t i o n  a n d  p u r c h a s i n g  of
4

a l l i e d  p r o d u c t s .  A  c a n c e l l a t i o n  o r  n o n r c n c w a l  o r  a d e a l e r  a g r e e m e n t  

becarcc; o f  t h e  d e a l e r ' s  ^ p c o m p l i a u c u  w i t h  t h e  s u p p l i e r ' s  d e s i r e s  

in t..osc a r e a s  is p* o n  lb I ted.

In the a r e a  o f  fraud, m i s r e p r e s e n t a t i o n : ;  an'-’ d e e m *  iv • p r a c t i c e s ,  

the. F IC, u n d e r  S e c t i o n  5 c f  the F e d e r a l  T r a d e  C o m m i s s i o n  Act,

-  3 -

■



v i g o r o u s l y  p r o s e c u t e s  f r a d u l e n t  and d e c e p t i v e  p r a c t i c e s  in c o m m e r c e .  

S t a t e  l a w s  a l s o  o p e r a t e  in t h i s  area.

T h e  s u p p l i e r - d e a l e r  r e l a t i o n s h i p  is c o n t r a c t u a l .  I t s  f o r m a t i o n  and 

i n t e r p r e t a t i o n  a r e  g o v e r n e d  b y  g e n e r a l  c o n t r a c t  law, o f  \hich t h e  

c o r n e r s t o n e s  a r e  v o l u n t a r y  a g r e e m e n t  and fair d e a l i n g  b e t w e e n  t h e  

p a r t i e s .  A d d i t i o n a l l y ,  t h e r e  a r e  t h e  j u d i c i a l  r e m e d i e s  o f  r e c i s s i o n  

a nd d a m a g e s  p r o v i d e d  f o r  c o m m o n  l a w  fraud, d e c e i t  o r  m i s r e p r e s e n­

t a t i o n  .

- 4 -
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(Language in Bracket? Indicates Deletions

and

Language W i t h  Under s c o r i n g  Indicates Additions)

4 ,

5 A BILL FOR AN ACT

6 Relating to retail service stations J_\ and d e claring an emergency/.

7 Be It Enacted by the People of the State of Oregon:

IS *
S E C TION I. Sections 2 to / I 2/ J l  of this Act are added to and

9 made a part of ORS c h a pter 626.

10 D EFINITIONS

1 11
S E C T I O N  2. As used in sections 2 to /l3? J J  of chts 1975 A c t »

12 unless the context otherwise requires:

13 (1) "Dealer" neans / a / any person engaged p r i m a r i l y  in the retail

14 sale of gasoline /through a retail outlet owned or leased by the person

15 1
and operated hv the person/ purchased from a supplier under the terms

16 of a contractual agreement.

17 (2) "/Distributor/ Supplier" neans any person /or c o r p o r a t i o n  other

18
than a refiner/ engaged in the sale, /assignment/ consig n m e n t  or

19 d i s t r i b u t i o n  of gasoline to /four or more/ a d e a l e r  J o p e r a t e d  retail

1 20
outlets/ under the term; ot a conti. 1Ctu»I agreement.

21 (3) "/Franchise/ Co n t r a c t u a l  a .rrterent" means an oral or w r i t t e n

22 contract or agreement or series cf agreements, e i ther express or implied,

A -> JLJ /in which the d e aler is required u i m c t l y  or indirectly to purchase 50

i 24
percent or uore of his supply of gasoline from a di s t r i b u t e r  or refir.e_r/

25
1

between a 1 «• .-i 1 **r inJ a supplier un I-t  ';hl< it such d e a l e r  is granted

1 ‘

jl .authority to use i cr.aoem.irk, tr.a.i: name . service mar k  ur rn " t i *.1 • •j t L i f . L.-.̂

sy.ibol or t: tme owned or cci.trol leu !y the supplier in c o n n e c t i o n  with

23 the sale ot gasoline of such supplier, and /in/ under w h i c h  the d e aler

[
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2

Is granted authority to occupy premises owned, leased or in any way 

controlled /, directly or indirectly^/ by the /refiner or distributor/ 

s u p p l i e r  for the p u r p o s e  of a l l o w i n g  < .oh d e a l e r  to o p e r a t e  a r et a i l  

o u t l e t . A n v  o t h e r  a g r e e m e n t  or c o n t r a c t  b e t w e e n  a d e a l e r  and a s u p p l i e r  

w h i c h  is a n c i l l a r y  to the g r ant  of a u t h o r i t y  to use a tra de m a r k , t r a d e 

name, s e r v i c e  n ar k,  o r  o t h e r  i d e n t i f y i n g  s y m b o l  or n a m e  of a s u p p l i e r  in 

c o n n e c t i o n  w i t h  the sale of g a s o l i n e  of su ch  s u p p l i e r  or to r eal estate 

p r e m i s e s  c o v e r e d  bv s u c h  o t h e r  a g r e e m e n t  or c o n t r a c t  s h a l l  not be i n c l u d e d  

within the d e f i n i t i o n  of " c o n t r a c t u a l  a g r e e m e n t " .

(4) "/Franchisee-dealer" m e a n s  a dealer who is a pirty to a franchise/ 

Retail s a l e  of e a s o l i n e "  m e a n s  the s ale of g a s o l i n e  for c o n s u m p t i o n  a n d  

not for re sal e at a retail o u t l e t  in th is s t a t e  s e r v i n g  tie g e n e ra l  

m o t o r  in i p u b l i c .

(5) " G a s o l i n e "  m e a n s  / a l l  p r o d u c t s  c o m m o n l y  or c o m m e r c i a l l y  k n o w n  

or so l d  as g a s o l i n e /  a u t o r . o t i ' v . s o l i n e  u se d  as m o t o r  tun In r o t o r 

veh i c l e s .

(6) / " R e f i n e r "  m e a n s  a c o m p a n y ,  c o r p o r a t i o n  or i n d i v i d u a l  w h o  ow n s  

or c o n t r o l s  t h r o u g h  a s u b s t a n t i a l l y  o w n e d  s u b s i d i a r y ,  p a r t n er s  o, or 

joint v en t u r e ,  a r e f i n e r y  used for the p r o d u c t i o n  of g a s o l i n e ,  d i e s e l  

or o t h e r  m o t o r  v e h i c l e  hiels^/ " R r t n i l  o ut le t "  a m s o l t n e  s e r v i c e

a C v h  i c h a d e a  ler is nriruri.lv ■ m - i ;ed in the retiil ;al-» ui .'.iso 1 i i>-.

for p u r p o s e s  o t h e r  t h. m  resale, to the g e n e r a l  m o t o r i n g  public.

(7) " E n g a g e d  p r i m a r i l y  in the r e ta i l  sale of i-isnline" n»;nns that 

fifty p e r c e n t  of I V 1 ;nrui.il r r o ^  r e v e n u e  nf the d u l l e r  i; <1- r i v ed  f r on  

the ret.nL saLe or i.io I i n.».

(8) " G o o d  faith" n-'ins the d u t y  p;  ̂ df.ilor and  a s u p p l i e r  to net 

at  all t imes in a f air a n d  e q u i t a b l e  m a n n e r  Cow ard  the o t h e r  in the

P R O P O S E D  A M E N DMENTS 2
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performance of or compliance with, or la Che demanding performance of or 

ccmpliar.ce with, the terms or provisions of the contractual agreement so as 

to guarantee each party freedom fron coercion, intinitiation, or threats 

of coercion or intimidation from the other party; provided tnat reccrmenda- 

tion, suggestion, endorsement, exposition, persuasion, counseling, urging. 

or argument hall not constitute a lack of good faith; and provided 

further that the imposition of standards of quality and service reasonably 

related to the contractual agreement and the public good will behind the 

supplier's trademarks shall not constitute a lack of coed faith.

P R O P O S E D  A M E N D M E N T S  3
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D ISCLOSURES

S E C TION 3. Prior to entry into a /franchise/ contractus L agreement, 

a /refiner or distributor/ s I ier shall disclose to the dealer /tacta 

which would reasonably be considered material ra the dealer's decision Co 

enter into the franchise. Such facts shall include, but are not limited

t o / , wh ic h di sc losure may be w i t h i n  Cue terms and conditions of i written 

con trie tun 1 or the followin'* i n f arc a C 1 o n :

(1) /Ownership/ The owner oL the re a I property /or/ on which the 

retail outlet is located.

(2) If the real property is not owned by / a  refiner or distributor/ 

the su p p l i e r , the nature of the relationship between the real property 

owner and the /refiner or distributor/ snonlier and. if applicable, the 

/length/ cera ox the underlying lease of roil p.-no.; rev.

(3) /List known/ The name and addresses of the dealer or dealers 

oper a t i n g  the retail outlet for the /I asjc/ immediately nruceeing /five/



resun.'ju/ nruiwnii*TXij    _
SB 382

th ree  years  or such shorter period during w h i c h  such dealer or dealers 

w e r e  engaged primarily in the recail sale of gasoline ac che rerail 

outlet, to the extent: known Co and contained in the existing records of 

the s u p p l i e r .

(4 )  The gasoline gal l o n a g e  h i s tory of the ^/station/ retail outlet 

f o r  the /Tast7 immediately preceding J_five/ three years or such shorter 

p eriod d u ring w h i c h  a dealer or dealers engaged p r imarily in the retail 

sale of rasolir.s at such retail outlet, to the e::tent known to and 

c o n t a i n e d  in che existing records of the s u p p l i e r .

_/(5) Any sales goals or quotas the refiners or distributors intend 

to apply to che station^/

(/ 6_/ _5) ^/Nearest/ The address of the neorest /gasoline/ retail 

outlet owned, l e a s e d , controlled or operated by ^ r e f i n e r  or d i s t r i b u t o r /

the supp l i e r  w i thin a two (?) ntle radius of the nrenises at the '"Ime '■he 

contra c t u a l  a.;r.-em.ent is pntered inc.>. and any finally lpproved plans 

_/d istr ibutor or refinejr/ the supplier has co open new retail outlets 

_/wlchin the trade area of the/ closer than said nearest rerail outlet 

durian, the ter-1 ot the c o n t r a c t s 11 a^reer.°nt.

(//_/ 6) Any finally approved plans the l_ refiner or distributor/ s uonl ier 

has for _/the future of/ the ^ s u b j e c t /  retail outlet durin:. che tern or 

the contractual \ ’ree-ent wliich will s u.n i i leant I y and dec, ripen to 11 ■ r 'Iter 

the improvements or e q u i p m e n t , or che land unota w h i c h  the retail outlet 

is locate d .

P RG H I D I T E O  PRACTICES

S E C T ' O N  4. No person shall, d i r e c t l y  or indirectly, or through his 

officers, agents, employees or otherwise;

(1) Require the A  ranchise e ^ d e a l e r  at the time of entering into 

the franchise a greement to a ssent to release, assignment, novation,
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28

w a i v e r  or estoppel which w o u l d  relieve any person from liabilicy imposed 

by this 1975 Act.

(2) Require a /the franchisee-/ dealer to agree to wa i v e  his 

right to a j u r y  trial or any right of c o u n t e r c l a i n  he m a y  have.

/(3) Require che franchisee-dealer to keep his retail outlet open 

for business more than 16 consecutive hours per day or more than six 

days a week, except this subsection shall not be c o nstrued to prevent 

any retail outlet from being open when required to be open to c o n f o r m  

to any state or federal law or regulation^/

(/4J  3̂ ) Restrict or inhibit^ directly or indirectly^ the right 

of free a s s o c i a t i o n  for a ny lawful purpose of a /the franchisee^/ dealer.

/_(5) Sell, rent or offer to sell to a f r anchisee-leader any product 

or service for more than a fair and reasonable price_./

(/ 6 / A) Require a ^ f r a n c h i s e e s  dealer to purchase or otherwise 

lease goods or services of a / r e f i n e r  or d i s t r ibutor or from an approved 

sovirce of s upply unless, and to the extent that, the refiner or 

d i s t r i b u t o r  satisfies the burden of proving that such restricted pur c h a s i n g  

a g r e ements are reasonably necessary for lawful purposes justified on 

business grounds and do not substantially affect coinpet it L o n . however, 

this sub s e c t i o n  does not apply to the initial inventory of the franchise.

In d e t e r m i n i n g  w h e t h e r  a requirement to purchase is lawful, the court 

shall be guided by the decisions o£ the courts of the United States 

in interpreting and applying the antitrust laws and the Federal Trade 

C o m m i s s i o n  A c t  ot the United States/ s u p p l i e r where such requirement w.ien 

imposed would u-e a violati cr. c. f_ _i nv l a w , rule ■•»r reo.ulnt Lon of this :;tit. e 

or of the United S t a t e s .

(/_7 / 5/ Impose unreasonubie standards of p e r f o rmance on a _^che

franchisee^/ d e a l e r , provided t .at standards ’-casnnaul .• established in

PROPO S E D  A M E N D M E N T S  5
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good f a i t h  mav be imposed by a supp l ie r  and s h a l l  be.  whan imposed,

m
adhered to by a d e a l e r .

/ ( 3 )  Unreasonably disapprove the transfer or assignment of a 

franchise by a franchisee-dealer to a qualified transferee or assignee^'"

(/ 9_/ Require a /franchisee^/ dealer to participate financially 

in the distribution of  or to u s e  any p r e m i u m ^  c o u p o n ^  giv e - a w a y  or 

rebate in the ope r a t i o n  of /the/ his business; /except/ provided that 

a /distributor/ supplier n a y  require a /_the franchisee^/ dealer to 

d i s t r i b u t e  premiums, coupons or give-aways tr customers wh i c h  are 

provided w i t hout expense to the /franchisee-/ dealer /at the expense 

of the refiner or distributor/ or where the promotion is self-liquidating; 

provided,  fu r t h e r ,  that n o th ing in th is  sec t ion  s h a l l  prohi b i t  a dea l e r  

from v o l u n t a r i l y  p a r t i c i p a t in g  in the d i s t r i b u t i o n  of  or us ing ar.v 

premium, coupon, nive-awnv or rebate  in the opera t ion  of h is  business

and the dealer m v  be required to complete a n y prn— ot ion vo 1 untar 1 Iv 

u n d e r t a k e n  hv b i n .

  _  _  good
(/10/ 7) r a i l  to deal with  a /the f ranch isee -/  dea ler or a  s u p p l ie r  in/

NOTICES

SECTION’ 5. No / r e f in e r  or d i s t r i b u t o r /  suppl Lor s h a l l  d i r e c t l y  

or i n d i r e c t l y ,  through any o f f i c e r ,  agent or  employee/ terminate / ,  cancel  

or f a i l  to renew/ a / f ran ch ise/  c o n t rac tu a l  a moment p r io r  “o the 

e x p i r a t io n  date of  such agreement without  f i r s t  g iv in g  w r i t t e n  no t ice  

/ s e t t i n g  fo r th  a l l  of  the reasons fur such terminat ion or c a n c e l l a t io n  

or in ten t  not to renew/ to the _/franchisee^/ d ca ie r  in accordance with the 

terms of the con trac tua l  .1 • reement , or to the dea le r  a t  his  i a ; t  known

P R O P O S E D  AMENDMENTS 6

SB 332

address bv c e r t i f i e d  m a i l na .u»d it l eas t  /Jit)/ /o days in advance of  

such term inat ion  / ,  c a n c e l l a t io n  or f a i l u r e  to renew, except ;

(1 )  Where the a l le g e d  grounds are  vo lun ta ry  abandonment by the 

f r a n c h is e e -d e a l e r  of the f ranch ise  r e l a r i o n r h i p , ir. which event the 

aforementioned n o t ice  may be given f i v e  days in advance of  such



termination, c a n c e l l a t i o n  or failure to renew; or
m

(2) Where the alleged grounds are the conviction of the franchisee- 

dealer in a court of c o mpetent jurisdiction of an indictable o f f ense 

d i r e c t l y  related to the business conducted pursuant to the franchise 

in w h i c h  event, the termination, c a ncellation or failure to r e n e w  shall 

be e f fective immediately up o n  the deliver}’ of w r i t t e n  n o tice thereof.7  

; provided, however, that if in the light of the c i r c umstances it w o u l d  

not be reasonaole to give notice Ao davs in advance of such termination, 

the supplier shall ?ive notice as provided in this section at the enrliest 

date that is reasonably practicable: provided. further, that such 

termination may occur as specified in the contractual a g reement and 

w i t hout r e card to the notice provisions of this section w h e r e  such 

agreement provides fnr a short-r notice period in situations in;lui.-.I 

in those set forth in s u b s e c t ion f31 of section h of this Act.

T E R M I N A T I O N . KT'-DT-S AND D rr~!": ;"S

SECTION 6. /No refiner or distributor shall terminate, cancel or 

fail to re n e w  a  franchise without good cause. Good cause Includes w i t h o u t  

l i m i t a t i o n :

(1) The failure of a f r anchisee-dealer to comply w i t h  the lawful 

material provisions of a franchise b e t w e e n  distri b u t o r  or refiner and the 

f ranchisee-dealer and to cure such default after being gi v e n  vri tton 

notice thereof and a reasonable o p p o r tunity to cure such default;

(2) A d j u d i c a t i o n  of the franchisee-dealer as bankrupt or insolvent 

or an asignnen" by the franch i s e e - d e a l e r  for the benefit of c r editors

or a similar di s p o s i t i o n  of assets of franchise business or v o l u n t a r y  

abandonment by the franchisee-dealer of the franchise business or 

conviction of or entry of plea of g uilty or no contest by the f r a n c hisee- 

d e a l e r  to a c harge of v i olating any law relating to any franchise b usiness;

P R O P O S E D  A M E N D M E N T S  7
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(3) The good faith b u s i n e s s  decision of franchisor that he no 

longer resuires a retail outlet at th3t location for the m a rketing of 

gasoline; or

(4) The franchisee-dealer1s failure to sign the new agreement of at 

the time of renewal of the franchise, the distributor or refiner and the 

franchisee-dealer cannot agree upon new terms and the terms offered by 

the refiner or distributor do not violate any other sections of this 

1975 Act or other laws of che State of Oregon or of the United States

and the terms are essentially the same as those offered to other franchisee 

dealers in similar retail outlets and do not discrimance against the 

subject franchise-dealer^/

Iil_ No supplier shall terminate a contractual agreement prior to 

the expiration date thereof uni -as the dexter whose contractual agreement 

is terminated failed to perform or corn Iv trith. or failed to act in 

good faith In nerrormirr <>r conniving with, any of the t o m s  or p m ^ i. ions 

of the contractual agreement, -xcent that a sunn liar shall be permitted

P R O P O S E D  A M E N D M E N T S  8
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to provide in the contractual agreement for the termination of siach

agreement without cause during a reasonable trial period, not to exceed

one (T) year, where the dealer involved has not been a dealer of the

supplier for that period of time at the- pro ai • described in th.

contractual acte-ment.

(2j Tf a s n n n l i a r  n has e n t e r e d  i’n M  a c o n t r a c t u a l  .a .'rccment 

with a d e a l e r  e n g a g e s  in c o n d u c t  p r o h i b  i t >d u n d er  s u b s e c t i o n  (1) of  

tliis s ec t i o n ,  or prohibit::-.! bv ->r in v i o l a t i o n  of .i:i" o t h e r  s e c t i o n  of 

this Act, t h y tc 11, r m y /  h y i n g  an act i o n in ,in • c o u r t o f c o .ap? t :• n c 

j u r i s d i c t i o n  in this s t a t e  mL'/it such s'-ap* L-.-r for .vtu ai s

s u s t a i n e d  o r  for i n ' u n u t i v e  r --1 i■ *f as nav he n e c e s s a r v  to n r t ' v n c  or

restore rights last '’'.'cause of the conduct of such ::unotier. In ar.v



action brought ur.der the provisions of this subsection, the prevailing 

party shall recover frorn che losing partv nil costs incurred, including 

reasonable attonev and e::oert vitness fees. according to the discretion 

of the court.

(3) In anv suit b r o ucht under subsection <'21 of chis section, 

there shall be defenses available to the supplier to include the following 

s i t u a t i o n s :

(a) Failure of the dealer to perform or comolv vith, or his 

failure to act in good faith in thp performance or compliance vith, anv 

of the terms nr.d provisions of the contractual agreement:

(b) Cr Inina I misconduct . unfair trad- practice. or t n u d  of 

dealer In con n e c t i o n  with The operation of Che business conducted p u r suant

to the terns and provision? nt the contractual a .rreenent; or the c o n v i c t i o n

of the dealer of . < ne fe 1 ■•»ny;

(c) B a n k r u p t c y  or insolvency, death or incapacity of the

dealer; peoyid.-d t ^ at sooh i n c a o a c i t y , y h e ther mental o r  nh'*sleal. 

shall bo to inch extent that the dealer is unabLe to p e r form under th •»

terms and nro/isions of thn contractual as vr.as nri.-inallv

intended when such .a :re»».mer.t was entered, into hr h i n  vith th*- sunnlier;

fd) Loss hv the .supplier of the ri'ht to use a trademark,

trade i.. e. service nark, or other idem t i f ’i.n? s-nr.bol or name cov.-red 

by the contractual a -reem./ot: or loss by the supplier of the rinht to 

grant possession o f, or the destruction of. all or a substan t i a 1 p ar t

of the pr-'-u'sec covered by the contractual .iTemor*; or o-'ornpri at; nn,

appropr i q-; or- , eon'himmat ^ , nr wi'rina, p 1" •>' rh^ use,

of the p reuses covered bv a contractual nyr c.-vî n t . in whole or in part, 

pursuant to the pnv.-r of .eminent domain or tty r m i a t o r u  police power

of this state: or an/ similar cause which is bevond the reasonable

P R O P O S E D  A M E N D M E N T S  9
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(e) Abandonment bv the dealer, or failure by the dealer

*

to operate, tb j v tail outlet located on the premises covered bv tha 

contractual agreement;

(f) Failure oc the dealer to :1.2 kg anv payment due the supplier 

as provided In the contractual agreement, or o.thermise;

(g) Adulteration, commingling, mislabeling or misbranding 

o f  gasoline by the dealer; or trademark violations of tag dealer, or 

those under his control against the trademark of the supplier;

(h) Failure of the dealer to comply -rich federal, state

or local lavs, ordinances or regulations relevant to the operation of 

the business conducted pursuant to tha contractual agreement;

(1) Execution of a mutual agreement bv the dealer and supplier 

to terminate the contractual agreement;

(j J The occurrence of an;' circumstance which is snecilied

in the contractual a -.roan- nt which clrcunstance Is relevant to the 

operation of the contractual relationship and ;:h ;re termination before 

the expiration date specified in the contractual agreenent is reasonable 

in light of such c Lrcunstar.ee.

REPURCHASE QF HOODS 

SECTION 7. In the event /that/ the suopl Lor /_refiner or distributor 

for good cause/ terminates i_, cancels or fails to renew <1 franchise under 

this 1975 Act, he snail compensate che franchisee-dealer for che fail 

market value ol the franchise including goodwill. Valuation other than 

goodwill includes the fair market value of a franchisee-dealer’s 

inventory supplies, equipment and furnishings purchased from the refiner 

or distributor exclusive of personal iced materials which have no value 

to the refiner or distributor and inventory supplies, equipment and 

furnishings not reasonably required in the conduct of the franchise



business. Such c o m p e n s a t i o n  shall be made w ithin 60 days from the 

date of termination unless it is n ecessary that a lawsuit b e ' f i l e d  

under section 10 of this 1975 Act or the franchisee-dealer fails to 

comply v i t h  the provisions of C'RS 76.1070. The refiner or d i s t r i b u t o r  

m a y  offset against accounts owed by the franchisee-dealer un d e r  this 

section any a mount owed by the franchisee-dealer to the r e f i n e r  or d i s­

tributor^/ a contractual agreement, such supplier shall make or causa 

to be m a d e  a good faith offer to r e p urchase from the dealer, his heir3, 

successors or assigns, at the current w h olesale rricas, anv and all 

m e r c h a n t a b l e  prod u c t s  and mercha n d i s e  wh i c h  are ' . -g

un damaged and u n a d u l t e r a t e d  from their original form, pur c h a s e d  bv 

the dealer from such su-jolier: provided, that such supplier shall 

have the right to aoolv the proceeds against anv existing indebtedness

SB JbZ

owed to h i m  bv the dealer; and. 'urther urovided that such r e p u rchase

obligation is conditioned upon there being no other claims o r liens bv

cr or. b ehalf of other oartio:, including creditor^ and governmental

agencies, against- such products and r’e r c b m d  ise. - •.

/^SECTION 8. The A t t o r n e v  General m a y  bring a suit in the nam e  

of the state against any p erson to restrain or prevent the doing of 

any act h e r e i n  pro h i b i t e d  or declared to be unlawful, and the p r e v a i l i n g  

p a r t y  may in the dis c r e t i o n  of the court recover the costa of such 

suit including reasonable attor n e y  fees^/

/_SECT I 0N 9. The provisions ot O R S  646.140 to 646,180 w i t h  respect 

to a v i o l a t i o n  or threatened v i o l a t i o n  of ORS 64-5.010 to 646.180 a p p l y  

e q u a l l y  to a v i olation or threatened vio l a t i o n  of sections 2 to 7 of 

this 1973 Act J

/SECTION 10. If under s e c tion 7 of this 1975 Act, a di s t r i b u t o r  

or refiner has good cause and the di s t r i b u t o r  or refiner and che



franchi s e e - d e a l e r  cannot agree on the fair market v a l u e  of the franchise,
m

then either p a r t y  m a y  initiate an action in the circuit court of the 

county w h e r e  the franchise retail outlet exists and the n a t t e r  shall be 

tried in the same m anner as the m anner set forth in ORS c h a p t e r  35 for 

general c o n d e m n a t i o n  actions. Reasonable attorney fees and ap p r a i s e r ' s  

fees shall be awarded to the franchisee-dealer if the amount a w a r d e d  

to the f r a n c h i see-dealer by the jury or the courc is 10 p e r cent h i g h e r  

than the final offer, if any, made b y  the refiner or d i s t r i b u t o r  prior 

to the filing of the lawsuit^/

/SECTION 11. Ever;/ person who violates the terms of any inj u n c t i o n  

i ssued purs u a n t  to this 1975 Act shall forfeit and pay a civil p e n a l t y  

of not mor e  than $25,030 per violation^/

ARBITRATION

P R O P O S E D  A M E N D M E N T S  12
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SECTION S. ho action - '-3 broucht a:d:r '•■action b (2 > of t M s

Act if the contractual a-r..ument nrovid s for the b i n ding a r b i t ration

of disputes arising u n d e r  mtrh a rrcement . ir.cTuIir.' dinnut as a r i s i n g

from the termination of such a r ••••sent, in a c c o rdance \ri.th the rules

of the American -Arbitration A s s o c i a t i o n . or as the parties m a v  h a v e

agreed upon in the terms an.I provisions of the * nntractual a :ree:aent.

L IMITATIONS

S E C T I O N  9. ?*■' a c t i o n  r.i '? ■ b r o n c h t  u n d e r  s e c t i o n  A ’*0 ') of rhis

Act unless c o m m e n c e d  w i t h i n  two .oars a f t ’r the cause oc action shall     . -   ■ ■ -------------

have occurred.

SEPARABILITY

SECTION [12/ ljQ. If anv provision of this 1975 Act or its 

a p p l i c a b i l i t y  to any persons or circumstances is i... Id invalid, the 

remainder of the Act or the a p p l i c a t i o n  ot the provisions thereof 

to other persons or circumstances is not affected.



e f f e c t i v e  date
m

SECTION /13/ 1 1 . /To che extent chat such application does not 

impair the obliga t i o n s  of contracts, sections 1, 2 and 4 to 11 of this 

Act apply to franchises existing on the effective date of this Act./ 

This Act will take effect Janiarv 1. 197b, and shall apply to all 

contractual agreements entered Into or renewed after its effective 

date.

/SECTION 14, This Act being n e c e s s a r y  for che immediate 

pr e s e r v a t i o n  of the p u blic peace, h e a l t h  and safety, an emer g e n c y  is 

decl a r e d  to exist, and this Act takes effect July 1, 1975./

P R O P O S E D  A M E N D M E N T S  13
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W A S I L L A  O F F I C E  
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W A S IL L A  A L A S K A  9 9 S 8 7  
TC IEPM ONE  (907) 376-5318

March 29, 1976

Representative Bob Bradley 
House of Representatives 
Juneau, AK 99801

Dear Representative Bradley:

George Gregson is a substantial property owner in the 
Anchorage area and has called my attention to Senate Bill 
No. 438 which apparently is now under consideration by the 
Commerce Committee in the House. Mr. Gregson owns two 
service station sites in Anchorage and feels that the long­
term effect of the new balance this legislation proposes to 
strike between the dealer on the one hand and the refiners 
and distributors on the other will be detrimental to his 
interest as a site owner. Personally, I long ago lost faith 
in the efficacy of this type of legislation to cure real or 
imagined evils. Having recently been engaged in attempting 
to represent a small trailer court operator who was swept 
into the consumer protection investigation net, I am even 
more sensitive to the abuses that can flow from the power this 
type of legislation places in the hands of a "dedicated" 
consumer protector.

I have discussed this proposed legislation in depth with 
Charlie Brown of Charlie Brown's Chevron and he is 
vehemently opposed to the legislation. He feels, as I. do, 
that the burden placed on refiners and distributors by 
those dealers who feel they need the type of advantage here 
created, will ultimately be passed right back on those 
competent dealers that have run a successful business for 
years without this restructuring.



Representative Bob Bradley -2- March 29, 1976

Ic is m y  u n d e r s t a n d i n g  the m a t t e r  is n o w  b e f o r e  the H o u s e  
C o m m e r c e  C o m m i t t e e ,  b u t  in a n y  e v e n t  I w a n t e d  to r e c o r d  this 
e x p r e s s i o n  w i t h  you.

V e r y  t r u l y  yo u r s ,

B u r t o n  C. Biss

B C B : e s p



TKld G J T O I U ™
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  April 15, 1976

SUBJECT: Commerce Committee Substitute for Senate Bill ^33 am

TO: Representative Bradley, Chairman,
House Commerce Committee

PROM: David T. Walker, Legislative Counsel

Attached is a committee substitute drafted in accordance with 
the committee's request. I would like to remind you of an 
amendment which should be made to the bill to avoid a conflict 
with controlling federal law (15 U.S.C. 513).

I have attached a copy of a memo to Representative Rudd, dated 
March 29, which explains the necessity for the amendment and 
supplies the needed language.

PO U O  v STATE CAPlfO l 

JUNEa U. ALASKA 99801

cc: Rep. Rudd
Rep. Gardiner



SUBJECT: S e n a t e  Bill 438 an

TO: R e p r e s e n t a t i v e  Lisa Rudd

FROM: D a v i d  T. Walker, S t a f f  A t t o r n e y  Q Z v J

I d r a f t e d  § 45 . 5 0 . 8 1 0 ( d )  of S3 438 at the r e que st of 

S e n a t e  C o m m e r c e  Committee. It was m y  i n t e n t i o n  to p a r a l l e l  

the a p p l i c a b l e  f e d e r a l  law - in fact I r e p r e s e n t e d  to the 

c o m m i t t e e  that the l a n guage did that.

I have a t t a c h e d  a copy of an a m e n d m e n t  w h i c h  should be

made to the l a n g u a g e  of the bill. The a d d e d  language

w ould m a k e  it c l e a r  that the state law f o l lowed the c o n t r o l l i n g

federal a n t i - t r u s t  p r o v i s i o n s  and would a v o i d  n e e d l e s s

.111 :i ga I i o n .

D T W :bh 

A t t a c h m e n t

1-1 E M 0 R A I! D U M March ?9> 1976



PAGE 5 LINE 3 

After "dealers" insert the following:

"'■here the effect of the ciiscrirr.ination may be substantially 
to lessen competition"

PAGE 5 LINE 4 

After "costs." insert the following:

"Nothing under this section shall prevent a refiner or 

distributor from offering a lower price or furnishing a 

service or facility to a dealer when the offer is made 

in good faith to meet an equally low price of a competitor, 

or the services or facilities f t m i s h e d  by that competitor."

A m e n d m e n t  s u g g e s t e d  n o  S 3  4 3e s.:'.
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