


H o u s e  B i l l  7 9 4  s e e k s  t o  e n c o u r a g e  p u b l i c  p a r t i c i p a t i o n  i n  t w o  b a n k i n g  

i n s t i t u t i o n s , m u t u a l  s a v i n g s  b a n k s  a n d  s a v i n g s  a n d  l o a n  a s s o c i a t i o n s .

T h e s e  i n s t i t u t i o n s  w e r e  c r e a t e d  t o  p r o r a t e  t h r i f t  a m o n g  p e o p l e  o f  

s m a l l  m e a n s .

M u t u a l  s a v i n g s  b a n k s  a r e  n o n - s t o c k ,  n o n - p r o f i t  b a n k s ,  a n d  t h u s  a r e  n o t  

t a x e d  a s  b a n k s .  P r e s e n t l y ,  v o t i n g  r i g h t s  a r e  g r a n t e d  o n l y  t o  t h e i r  

s m a l l  g r o u p  o f  c o r p o r a t o r s ,  w h o  d o  n o t  d i r e c t l y  r e p r e s e n t  t h e  d e p o s i t o r s .

T h i s  b i l l  w o u l d  e x t e n d  v o t i n g  p r i v i l e g e s  t o  t h e  d e p o s i t o r s ,  w h o  s h a r e  

p r o p o r t i o n a t e l y  i n  e a r n i n g s  a f t e r  e x p e n s e s  a n d  a l l o c a t i o n s  t o  r e s e r v e s  a n d  

s u r p l u s e s  b y  t h e  t r u s t e e s .  J u s t  a s  s h a r e h o l d e r s  m a y  v o t e  i n  c o r p o r a t i o n s ,  

d e p o s i t o r s  c o u l d  v o t e  i n  m u t u a l  s a v i n g s  b a n k s  o n  m a t t e r s  a f f e c t i n g  t h e i r  

i n v e s t m e n t s .

T h e  o r i g i n a l  r e a s o n  f o r  n o t  e x t e n d i n g  v o t i n g  t o  d e p o s i t o r s  w a s  s i n c e  t h e  c l a s s  

o f  d e p o s i t o r s  w a s  t h e  p o o r ,  t h e y  c o u l d  n o t  b e  e x p e c t e d  t o  b e  k n o w l e d g e a b l e  

f o r  i n t e l l i g e n t  v o t i n g .  T h i s  c o n d e s c e n d i n g  a t t i t u d e  t o w a r d  t h e  p o o r  s e e m s  

i n c o n s i s t e n t  w i t h  o u r  c o n t e m p o r a r y  A l a s k a n  v a l u e s ,  w h i c h  e n c o u r a g e  

p u b l i c  p a r t i c i p a t i o n  b y  a l l  c i t i z e n s .  O p e n i n g  u p  v o t i n g  w o u l d  g i v e  t h e  

c o n s u m e r  p r o t e c t i o n  f o r  h i s  i n v e s t m e n t s  . T h i s  i s  i n  t h e  t r u e  s p i r i t  o f  

t h e  p u r p o s e  o f  m u t u a l  s a v i n g s  b a n k s .

S e c t i o n  4 i n t e n d s  t o  a c c o m p l i s h  t h e  s a m e  -  n a m e l y ,  p u b l i c  p a r t i c i p a t i o n ,- 

f o r  s a v i n g s  a n d  l o a n  a s s o c i a t i o n s  b y  deny:'">g p r o x i e s .  P r o x i e s  i n  a  

m e m b e r s h i p  i n s t i t u t i o n  d e f e a t s  t h e  s o c i a l  p u r p o s e  o f  s u c h a n  i n s t i t u t i o n  

b y  t r a n s f e r r i n g  p c w e r  t o  t h e  h a n d s  o f  a  f e w  p o w e r f u l  p e o p l e .  I t  w o u l d  

b e  b e n e f i c i a l  t o  k e e p  a n  i n s t i t u t i o n  i n  r e a c h  o f  t h e  p e o p l e  f o r  w h i c h  i t  

w a s  i n t e n d e d  t o  s e r v e .  T h o s e  w h o  w a n t  c o r p o r a t e  s t r u c t u r e s  h a v e  t h e  a l t e r n a t i v e  

>f. c a T n e r c i a l  b a n k s  a n d  t r u s t  c o m p a n i e s .
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H o n o r a b l e  B o b  B r a d l e y  

C h a i r m a n

H o u s e  C c n m e r c e  C a r m i t t e e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  B o b :

R e: H B  7 9 4  -  P r o x y  V o t i n g

I w i l l  n o t  b e  a b l e  t o  a t t e n d  t h e  h e a r i n g  o n  H B  7 9 4 ,  w h i c h  i s  s c h e d u l e d  f o r  W e d n e s d a y

e v e n i n g ,  F e b r u a r y  25. I w o u l d  l i k e  t o  p r e s e n t  m y  c a r m e n t s  i n  w r i t i n g  s i n c e  I c a n n o t

e x p r e s s  t h a n  v e r b a l l y  b e f o r e  t h e  C a r m i t t e e  o n  t h e  2 5 t h .  T h e r e f o r e ,  c o u l d  y o u  p l e a s e  r e a d

t h i s  t o  t h e  C o m m i t t e e  a t  t h e  h e a r i n g .

I o p p o s e  t h i s  b i l l  b e c a u s e :

1. T h e  e f f e c t  o f  t h i s  b i l l  i s  t o  p e r m i t  a  f e w  l a r g e  s t o c k h o l d e r s  t o  darrinate t h e i r  

b a n k s  b y  e f f e c t i v e l y  m a k i n g  i t  u n l i k e l y  t h a t  m o s t  s m a l l  s h a r e h o l d e r s  w i l l  v o t e ,  s i n c e  

t h e y  w i l l  n o t  a t t e n d  t h e  m e e t i n g s .

2. T h e  b i l l  w o u l d  c r e a t e  a  g r e a t e r  c o n c e n t r a t i o n  o f  b a n k i n g  c o n t r o l  b e c a u s e  t h e  s m a l l  

s h a r e h o l d e r s  w o u l d  b e  l e s s  l i k e l y  t o  p a r t i c i p a t e .

3. T h e  b i l l  w o u l d  c a u s e  b a n k s  t o  b e  f u r t h e r  i m m u n e  f r o m  t h e  s e n s i b i l i t i e s  a n d  s e n s i t i­

v i t i e s  o f  t h e  c a r m u n i t y  w h i c h  i s  r e p r e s e n t e d  t o  s a m e  e x t e n t  b y  t h e i r  w i d e l y  d i s p e r s e d  

s h a r e h o l d e r s .
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S U B J E C T :

TO:

F R O M :

Constitutionality of State Prohibition on Proxy 
Voting as Applied to State Chartered Financial 
Institutions - WO #2251 ,

John Siemers, Legislative Interrt

Representative Bob Bradley

Under the Securities and Exchange Act of 193*) (15 U.S.C. 78a 
e t . seq.) the Securities and Exchange Commission is authorized 
to adopt regulations governing solicitation of proxies (15 
U.S.C. 78n). The Commission’s authority extends only to 
securities which are required to be registered under the '3*)
Act. Under section 12(b) of the Act (15 U.S.C. 781(b)) 
securities listed on a national exchange must be registered 
with the Commission. Under 12(g) of the Act securities in a 
corporation whose assets exceed $1,000,000 and whose stockholders 
number 500 or more persons must also be registered. Voluntary 
registration is also recognized under 12(g) for securities 
which are not required to be registered under the Act.

However, under 12(g)(2)(C) any security, other than a 
security evidencing nonwlthdrawable capital, Issued by a 
savings and loan association, cooperative bank, homestead 
association or similar institution, which is supervised and 
examined under state or federal law need not be registered 
under the Act (and, indeed, the wording of subsection (g) 
appears to be such that voluntary registration is not permitted 
e i t h e r ) .

Therefore, foi* purposes of the proxy regulations of the '3*1 
Act, there are two classes of securities. One class consists 
of securities not subject to registration. The other class 
consists of (a) the securities of corporations whose stock 
is listed on a national exchange or, (b) whose assets exceed 
$1,000,000 and whose shareholders number at least 500 or 
more. A ban on proxy voting when applied to a state chartered 
bank which falls under this classification might raise 
questions as to federal supremacy in the area of proxy 
regulations. It might be argued that Congress in adopting a 
uniform system of proxy regulations applicable to a certain
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class of securities also intended to develop a uniform 
system of shareholder voting which contemplates the existence 
of proxy voting. As such, a state law forbidding the use of 
proxies where such a ban is applied to securities registered 
under the ’3*) Act might represent state interference in a 
regulatory field over which Congress has chosen to exercise 
exclusive jurisdiction. This argument seems rather tenuous, 
since federal regulations of proxy solicitations and voting 
are, when applied to state chartered corporation, supplemented 
by the s t a t e’s law of agency. Thus it would appear that 
Congress has not preempted the field, and that Congress has 
not created a federally protected right to vote by proxy. 
Federal regulations affecting proxies simply establish 
procedures by which proxies may be solicited (see 12 CFR
11.5, 206.5 and 335-5).

If securities registered under the ’3*) Act can be subjected 
to a state ban on proxy voting, exempted securities would 
also be subject to such a ban without incerferlng with 
federal supremacy. This does not mean, however, that such a 
ban would be immune from any constitutional challenge. 
Depending upon how the courts interpret the policy objectives 
of the bill, it may be struck down either under the equal 
protection clause or the commerce clause of the United 
States Constitution. If the court perceives the bill as an 
attempt to achieve a legitimate policy objective (e.g., to 
encourage shareholder participation in management of the 
corporation and to subject management to more careful scrutiny 
by stockholders) then the ban would probably be upheld. If, 
however, the courts look deeper into the intent of the bill, 
they could possibly conclude that the ban represents an 
attempt to eliminate out of state shareholders in Alaska’s 
financial institutions. If the court reached this conclusion, 
it would undoubtedly declare the ban an unconstitutional 
discrimination against Interstate commerce or possibly a 
denial of equal protection.
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